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This decision addresses the outstanding discovery disputes between the parties, complainant
Otter Tall Power Company (Otter Tail) and defendant The Burlington Northern and Santa Fe Railway
Company (BNSF), in the above-entitled proceeding. The discovery mattersaree BNSF' s motion to
compel answersto interrogatories and production of documents, and its petition for subpoena duces
tecum; and Otter Tall’ sfirst and second motions to compe answers to interrogatories and production
of documents.

Otter Tail’ sfirst and second motions to compel discovery will be granted in part, and a
directive issued to the parties to supply any information that they have dready agreed to produce. All
other requests for relief will be denied.

BACKGROUND

Otter Tail’s complaint challenges the reasonableness of rates for the movement of cod from
mine originsin the Powder River Basn (PRB) of Wyoming to the Big Stone Generating Station (Big
Stone) located near Milbank, SD. Otter Tail alegesthat BNSF possesses market dominance over the
traffic and requests that maximum reasonabl e rates be prescribed and reparations awvarded. Ina
decision served on March 6, 2002, a protective order was issued and a procedura schedule

! The protective order included provisions governing the production of highly confidential
materia and stipulated that the protected exchange of materid would not congtitute an unauthorized
(continued...)
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established for this proceeding. In adecison served on May 30, 2002, the procedura schedule was
suspended, at the parties' request, until the completion of discovery.

PETITIONSTO INTERVENE

Petitions to intervene in this proceeding for the limited purpose of opposing BNSF s petition for
subpoena duces tecum were filed by the Public Service Company of Colorado d/b/a Xcel Energy
(Xcel) and PPL Montana, LLC (collectively, intervenors). Additiondly, Muscatine Power & Water
(Muscatine) filed athird-party response opposing the subpoena. The subpoena request seeks
documents from the private client files of L.E. Pesbody & Associates, Inc. (LEPA), that may contain
information prepared for, or provided by, intervenors and Muscatine. BNSF does not object to the
participation of intervenors and Muscatine for the purpose of opposing the subpoena request,? but it
argues againg the merits of their opposition to the subpoena. Intervention will be alowed for the
purpose of opposing the subpoena duces tecum.  Although the petition for subpoena duces tecum was
filed under sedl, the joint opposition by Otter Tail and LEPA and the opposition statements by
intervenors were not. In light of the confidentidity asserted, the discussion will be limited to those
matters needed to address the outstanding discovery issues.

DISCUSSION AND CONCLUSIONS
BNSF’'sMotion to Compe and its Petition for Subpoena Duces Tecum

In its motion to compel, BNSF seeks information relating to future traffic volumes and revenues
of the stand-aonerailroad (SARR) to be proposed by Otter Tail in its stand-alone cost (SAC)
presentation. Specifically, BNSF seeks an order compelling Otter Tail to provide documents and
interrogatory responses to various discovery requests, which BNSF groups into the following five
areas (1) information maintained by Otter Tall rdating to projections of rail rates from PRB mine
origins, (2) information relating to projections of PRB cod demand and transportation costs made by
Otter Tail’s expert witnesses; (3) information relating to the possible construction of a second electricity
generating facility a Big Stone; (4) information relating to Otter Tall’ s decisons whether to purchase
electricity from other utilities or generate it by burning cod; and (5) information relaing to Otter Tail's
evauation of non-cod fud sources for the generation of eectricity.

1(....continued)
disclosure, or result in criminal pendlties, under 49 U.S.C. 11904.

2 As BNSF correctly notes, even though Muscatine does not specifically seek intervention for
the purpose of opposing the subpoena request, that is the essence of itsresponse. Accordingly,
Muscatine will be trested as an intervenor for purposes of this decision.
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1. Information relating to projections of future rail rates (Request for Production No. 7).
BNSF sorigina Request for Production No. 7 sought al documents relating to projections, forecasts
or estimates of rail rates from the PRB in generd or to any specific Otter Tail cod-burning eectricity
generating facility; and projections, forecasts or estimates of the costs of producing rail service for cod
trangportation from the PRB in generd or to any specific Otter Tall coa-burning dectricity generating
facility. In responseto Otter Tail’s general objections® BNSF agreed to narrow the request to the
projections, forecasts and estimates themsdlves, aswell as the materids that identify the inputs,
assumptions and methodol ogies used to create the projections, forecasts, and estimates. Otter Tall
subsequently agreed to provide responsive documents for dl of its facilities located on the SARR.*
After conducting a search, Otter Tail statesthat it has no other responsive documents for any PRB
movements to either SARR States or non-SARR States.

Because Otter Tail has produced al documents responsive to Request for Production No. 7, as
modified, BNSF s motion is moot asto this request. Accordingly, this portion of BNSF s motion to
compe will be denied.

2. Information relating to forecasts prepared by Otter Tail’ s expert witnesses (Request for
Production Nos. 49 and 51). Inits motion to compel, BNSF seeks information relating to projections
of demand for PRB codl, future production of PRB cod, and future transportation costs for PRB cod,
that were prepared by, or with the assistance of, the experts that Otter Tail will use to present evidence
on these issues, both generdly® and specificaly relaing to the movement of cod from the PRB to Big
Stone.’

3 Otter Tail’s objections include vagueness, ambiguity, overbreadth, and burden. These
objections and smilar grounds (e.g., relevance and information not reasonably calculated to lead to the
discovery of admissible evidence) are repeated in objections to other discovery requests discussed
infra. All such objectionswill be referred to as general objections.

4 Oftter Tail explainsthat its primary objection was that the requests were premature when
made, because it had just received traffic tapes needed to begin development of the SARR.

®> Request for Production No. 49 seeks al projections, forecasts or estimates prepared by or
contributed to by any witness who will present evidence in this case, to the extent such projection,
forecast or estimate was prepared after January 1, 1999, and relates to the demand for PRB coal from
anywhere in the United States, to the production of cod in the PRB, or to the future cost of trangporting
cod from the PRB.

® Request for Production No. 51 seeks al projections, forecasts or estimates generated after
(continued...)
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Otter Tail raises general objections, and, with respect to Request for Production No. 49, states
that the documents requested are not within its possession, custody or control. Nevertheless, it agreed
to produce non-specific documents from its experts' files pertaining to topics on which the experts
would testify.” With respect to Request for Production No. 51, Otter Tail submits that there no longer
appears to be any dispute between the parties because it dways intended to produce al documents
addressing movement of cod to Big Stone®

Inits petition for subpoena duces tecum, directed to LEPA, BNSF seeks to compel the
production of al documents prepared by LEPA for shippers of PRB cod, including documents
prepared for any individua shipper, snce January 1, 1999, that discuss or refer to forecadts, estimates
or projections of rail rates for the transportation of PRB cod. The subpoenafollows BNSF s motion
to compd thisinformation from Otter Tail and relates to BNSF s Interrogatory No. 14 and Request for
Production No. 49. In response to Interrogatory No. 14, which asked Otter Tail to identify its expert
witnesses, Otter Tall named Thomas Crowley, Presdent of LEPA, as one of the individuds that would
provide expert testimony.

BNSF asserts that the assumptions underlying the leve of rail transportation rates that can be
expected in the future will have a Significant impact on the SAC analysis® BNSF argues that its
subpoenais narrowly drawn to obtain information directly relevant to the future rail rate assumptions
that Mr. Crowley will sponsor in this case. BNSF intends to use the subpoenaed files to impeach the
credibility of Mr. Crowley and his assumptions. According to BNSF, the rlevance of the information
sought outweighs any burden or confidentidity concerns of Otter Tail.

6(...continued)
January 1, 1999, prepared by or contributed to by any witness who will present evidence in this case,
that are rdlated in any way to the movement of cod from the PRB to Big Stone.

" Otter Tail sates that these are forecasts deding with nationa, regiona, or PRB cod demand
that it agreed to produce in an attempt to be consistent with the Board' s decision in Wisconsin Power
and Light Company v. Union Pecific Railroad Company, STB Docket No. 42051 (STB served June
21, 2000).

8 Otter Tail objected to the origind regquest, which asked for al documents related in any way
to the Big Stone movement.

® BNSF suggests that the revenue assumptions accepted in Wisconsin Power and Light
Company v. Union Pecific Ralroad Company, STB Docket No. 42051 (STB served Sept. 13, 2001),
were overly optimistic and affected the outcome of the case.
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Otter Tail, LEPA, Mr. Crowley and intervenors raise general objections to the subpoena and
confidentiality concerns. According to Mr. Crowley, the subpoena request would require LEPA to
search the files of over 250 projects, occupying an estimated 850 feet of shelf space, and thousands of
computer files. Mr. Crowley states that LEPA’swork on virtudly every project is highly sengtive and
confidentia, and is subject to avariety of legd confidentidity restrictions that would greatly complicate
any effort to produce the requested materidls. Mr. Crowley questions the scope and relevance of the
requested materias, explaining that forecasts, estimates, or projections are prepared under awide
variety of circumstances and that much of the materid requested would cover movements not reevant
tothiscase. Mr. Crowley submitsthat the potential business harm to LEPA from the production of the
requested documents cannot be measured,*® and that BNSF has many other sources of data available
to use for impeachment purposes.

In response to the opposition to the subpoena, BNSF offered to narrow the request to exclude
Mr. Crowley’s prior testimony and related work and limit the request to PRB cod shippers on BNSF
line ssgments within the SARR. Otter Tall maintains that BNSF s offer does not go far enough.
Nevertheless, Otter Tail and LEPA have offered to make Mr. Crowley available for a 1-day deposition
on the subject of rail rate forecasts without an associated subpoena duces tecum. BNSF responds that
such adepostion isinsufficient and would not give it the information it seeks, namely documents
showing that Mr. Crowley has advised clients of adownward trend in PRB cod trangportation rates,
contrary to the forecasts he sponsorsin SAC litigation.

Otter Tail has demondtrated that the burden of producing the information sought outwelghs its
asserted impeachment value. BNSF has significant resources with which to rebut Otter Tail’ s future
rate projections and defend itsown. Otter Tail has provided or agreed to provide the forecasts in its
possession, and thisinformation, together with Otter Tail’s offer to make Mr. Crowley avallable for a
1-day depogition, should be more than adequate to permit BNSF to proceed. Accordingly, BNSF's
petition for a subpoena duces tecum and this portion of the motion to compe will be denied, dthough
Otter Tail will be directed to supply the information it has agreed to furnish and to make Mr. Crowley
available for a 1-day deposition (between norma business hours at amutualy convenient time and
place), a which time BNSF can inquire as to whether Mr. Crowley, or hisfirm, have ever advised
clientsthat PRB cod trangportation rates would likely decline in the future.

3. Information relating to Otter Tail’'s possible construction of a second plant at Big Stone
(Request for Production Nos. 5 and 24). In October 2001, Otter Tail announced that it had entered
into a 2-year business development study to investigate the feasibility of congtructing a second plant at

10 Intervenors echo these sentiments in their opposition to the subpoena. Xcd specifically
notes the chilling effect on cod shippers and expresses concern about an expansion of the breadth and
scope of discovery in SAC cases.
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Big Stone, referred to as Big Stone [1. Based on this announcement, BNSF seeks dl information on
the possible congtruction of Big Stone Il (Request for Production No. 24) and any changes to Otter
Tail' sexisting dectricity generating facilities (Request for Production No. 5).1* Otter Tall raises generd
objections to these requests to the extent that they require information for facilities other than Big
Stone.? Inits motion to compel, BNSF argues that the discovery sought is relevant to severa issues,
and it provides examples.

In response to the motion to compel, Otter Tail submits that it has merely announced a 2-year
feaghility study, which isafar cry from a commitment to congtruct Big Stone Il. Because it has not
decided to construct a second plant, Otter Tail states that it does not intend to include Big Stone Il in its
SARR. Neverthdess, Otter Tail has agreed to produce certain Big Stone |1 documents that relate to
rail rates and the impact on Big Stone.** Beyond these, Otter Tail submits that no other responsive
documents exist.

This portion of the motion to compe will be denied, except for the information that Otter Tall
has dready agreed to provide. That information, congsting of Big Stone 11 documents relating to rall
rates and the impact on Big Stone, should be sufficient for BNSF s purposes, particularly in light of
Otter Tail’s statement that it does not intend to include Big Stone 1l in its SARR.

4. Information relaing to Otter Tail’s decisons whether to generate or purchase dectricity
(Request for Production Nos. 19, 21, 22, and Interrogatory No. 22). These requests dl relate to
information about the circumstances under which Otter Tail purchases eectricity in wholesde markets
and the effect of these purchases on Otter Tall’s generation of eectricity at its cod-fired dectricity

11 In Request for Production No. 5, BNSF seeks al documents that discuss or analyze the
possible expansion or modification of any part of Big Stone or Otter Tall’ s other facilities, including
information about any possible reconfiguration of the facilities to permit the use of a different type of
cod from that currently burned or a different type of fud.

12 With respect to Request for Production No. 5, Otter Tail, without waiving its objections,
refersto its Five Y ear Performance Improvement Plan, which it supplied in response to another
request.

13 Otter Tail explainsthat it did not evauae ral rates in the feasibility study for Big Stone 1,
but developed a*zone of reasonableness’ for tota ddivered fuel costs and used that number
throughout the sudy. Otter Tall has offered to produce such ddivered fuel cost information to BNSF.
Similarly, it has offered to provide BNSF with relevant portions of documents that address the impact
of Big Stone | on the generation of dectricity a Big Stone, even though it objects to their relevance.
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generating fadilities'* Otter Tail raises generd objections to the requests. In its motion to compel,
BNSF argues that information relating to Otter Tail’ s decisions whether to generate or purchase
electricity isrelevant to SAC issues, namely the volume of cod that would be transported over the life
of the SARR, aswell asthe volume of cod that the SARR could be expected to transport to other
cod-fired dectricity generating facilitiesincluded in Otter Tail’ s stland-alone shipper network.

In response to the motion to compel, Otter Tail submits that there are more direct and less
onerous ways for BNSF to discover information to determine the volume of cod that would be
transported over the life of the SARR. According to Otter Tail, it has aready provided documentsin
response to other requests that include the impact of projected future power purchases on coa
consumption, making these requests cumulative. Otter Tail Satesthat its past and present coa
consumption is known to BNSF. Further, Otter Tail statesthat it does not have any studies, reports,
projections, forecasts or anayses as to future purchases and saes of eectricity from its own facilities
and doubts that it has any such documents concerning other facilities that may be included inits

prospective SARR.

Otter Tail has demonstrated that these discovery requests are extremely burdensome. Inits
response to the motion to compel, Otter Tail explains that production of al documents related to past,
present, and future power purchases are burdensome by virtue of the sheer volume of transactions.
Similar interrogatories and document production requests have been denied as overly broad and
burdensome in recent cases.’® Moreover, Otter Tail has argued persuasively that much of the
information is unnecessary or cumulative. With the information aready produced by Otter Tall, as
outlined above, BNSF should have dl of the information needed to advance its position on SAC issues.
Accordingly, this portion of the motion to compe will be denied.

5. Information relating to Otter Tail’s evaluation of aternative fuels (Request for Production
Nos. 38 and 39). BNSF seeks Otter Tail’s evaluation of dternative fuels, including the relative
economics of burning different types of fud to generate dectricity.'® Otter Tail raises generd objections

14 The requests dso sought information about Otter Tail's sdles of dectricity, but BNSF is not
seeking to compel the production of such information.

15 See, eq., Duke Energy Corporation v. Norfolk Southern Railway Company, STB Docket
No. 42069 et d., dip op. a 57 (STB served July 26, 2002).

16 Request for Production No. 38 seeks al documents related to the economics or feasibility of
building or using alignite-fired, cod-fired, naturd gas-supplied, or oil-supplied dectric generating
facility. Request for Production No. 39 seeks dl documents related to Big Ston€'s current or future

(continued...)
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to the requests. Inits motion to compel, BNSF again argues the relevance of the requeststo SAC
issues. According to BNSF, if Otter Tail uses or has consdered the possbility of usng adternative
fuds, its analyses and conclusions would be relevant to the question of the future cod traffic volumes of
the SARR.

In response to the motion to compel, Otter Tail submits that the same arguments against
production of power purchase information apply with equa force to aternative fuels. 1t questions why
BNSF did not request more direct information, such as the percentage and type of dternative fuels that
Big Stone can burn. Despite its objections, Otter Tail has provided BNSF with its Integrated Resource
Pan, which it datesis the only document respongive to the question of the relative economics of
different fues. It has aso agreed to make the Big Stone engineering specifications available to BNSF
for ingpection at Otter Tail’s headquarters. Otter Tail asserts correctly that thisinformation gives
BNSF dl of the information requested. However, it is unclear from Otter Tall’ s response whether its
Integrated Resource Plan provides BNSF with the percentage and type of dternative fuels that Big
Stone can burn. Otter Tail should provide a summary of thisinformation to BNSF, if it has not aready
done s0. Otherwise, this portion of the motion to compe will be denied.

Otter Tail’sFirst Motion to Compel

Otter Tail seeks two categories of information from BNSF: (1) road property investment and
depreciation costs; and (2) forecasts of revenues and traffic volumes.

1. Road property investment and depreciation costs (Request for Production Nos. 12, 13, 14,
109, 110, and 112). Otter Tail seeks line-specific vaduation data to enable it to make adjustments to
BNSF s system-average road property investment and depreciation costs. In order to calculate
movement-specific variable costs, Otter Tail intends to determine road property investment and
depreciation cods for the specific line segments used by Otter Tall trains based on BNSF s vauation
records obtained through discovery, and, where not available, using a system-average basis for the
remaining segmentst’ BNSF raises genera objections to the requests and specificaly objects on
grounds that the information is not maintained in the ordinary course of business or in the format

18(...continued)
ability to generate dectricity usng such fuds, including, but not limited to, engineering sudies, forecasts,
projections or estimates.

17 Oftter Tail requested line segment-specific investment and depreciation datain its Request for
Production Nos. 12, 13 and 14. It requested information to determine what portion of non-line-
gpecific road investment it should use in Request for Production Nos. 109, 110 and 112.
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requested. In its motion to compe, Otter Tail arguesthat, if it must rely entirely on sysem-average
codts, variable costs will be overstated.

In reply to the motion to compel, BNSF submits that its road property dataare unreliable,
incomplete, and cannot be used to produce variable costs that are compatible with the Board's
Uniform Rail Costing System (URCY). According to BNSF, the data are based on rough assumptions
that understate costs and may be attributable to multiple line segments* BNSF also assarts that it does
not keep any segment-specific data on accumulated depreciaion in the ordinary course of business.’®
BNSF questions whether Otter Tail can address the shortcomings in BNSF' s road property data by
making adjusments. Even if it were possible to make the necessary adjustments to gross investment,
BNSF submits that there is no way to develop line-specific net investment. According to BNSF, line-
specific net investment can only be determined using accumulated depreciation at the line-segment levd,
but it does not have any accumulated depreciation data at the line-segment leve that is congstent with
group accounting, which isthe basisfor BNSF s R-1.

These same requests and arguments againgt production of such information have been madein
two recent cases involving BNSF. In both cases, the motions to compel were granted because the
possihility of defectsin the potentia evidence is a merits issue more appropriately addressed in the
evidentiary phase of the proceeding.® That same reasoning applies here. Accordingly, this portion of
the motion to compel will be granted, and BNSF should disclose information on road property
investment costs and depreciation in whatever format it is maintained by BNSF.

14 In averified statement in support of its reply, BNSF s Generd Director responsible for
accounting functions related to property, plant and equipment, Ms. Cami Elliot, explains that the only
source of line-segment dataisin BNSF s Fixed Asset Database (FADB) and the FADB data does not
identify the total gross investment in specific line ssgments.

15 Ms. Elliot states that BNSF does maintain a depreciation calculator program that can
develop avery imprecise caculation of accumulated depreciation on aline-segment basis. According
to Ms. Elliot, the output of that calculator is not consstent with BNSF s R-1, and subgtantially
overstates accumulated depreciation on specific line segments. Other problems with the calculator
program are described in Ms. Elliot’ s statement.

16 See Arizona Electric Power Cooperative, Inc. v. The Burlington Northern and Santa Fe
Railway Company and Union Pecific Railroad Company, STB Docket No. 42058 (STB served Sept.
11, 2002); Public Service Company of Colorado d/b/a Xcel Energy v. The Burlington Northern and
Santa Fe Railway Company, STB Docket No. 42057 (STB served Sept. 25, 2002).
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2. Forecadts of revenues and traffic volumes (Request for Production No. 47). Otter Tall
seeks forecasts or projections (from 1999 through the present) of future traffic volumes and revenues
for both cod and non-cod traffic in the SARR States and along the Otter Tail route. BNSF raises
generd objections to the request and specificaly objects to the extent the request seeks projections or
forecadsts other than BNSF s officid traffic volume and revenue projections. According to BNSF,
these officid projections are only for 2-3 years. Inits motion to compel, Otter Tail pointed out that
BNSF had not denied the existence of forecasts beyond 3 years nor explained what distinguishes an
officid from an unofficid forecadt.

In reply to the motion to compel, BNSF explains that all departments send their forecasts to
BNSF s Finance Planning & Control Department (FPCD) as input in developing its officia forecasts.
According to BNSF, FPCD then uses these forecasts to devel op the official volume and revenue
forecagts for the company. It further provides that the FPCD isthe only department with the
responsibility for generating such forecasts for the company and that it does not prepare any forecasts
beyond 3 years. BNSF has agreed to provide Otter Tail with these forecasts.

Because FPCD incorporates forecasts prepared by other BNSF departments, the specific
inputs would merely be cumulative and may not accuratdly reflect the position of the company. BNSF
has agreed to provide forecasts that it produces and relies on in the ordinary course of business.
Therefore, Otter Tail’s motion to compel discovery of BNSF' s volume and revenue forecasts will be
denied, except for the materids BNSF has aready agreed to produce.!’

17 Otter Tail has sought leave to file areply to BNSF sreply to its motion to compe to address
what it believesis a mischaracterization by BNSF of its motion as moot. BNSF replied, contending
that Otter Tail’ sreply to areply should be denied asit presents no compelling reason for waiver of 49
CFR 1104.13(c). Asboth parties have addressed the aleged mischaracterization, both replies have
been congdered in the interest of basing this decison on a more complete record. Otter Tail argues
that its motion is not moot, and that there is more to Request for Production No. 47, including a request
for traffic and/or revenue projections prepared in connection with engineering studies, etc. All aspects
of the motion to compel have been considered and will be denied, except for the information that
BNSF has dready agreed to provide.
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Otter Tail’s Second Motion to Compel

Otter Tail seeksavariety of information in Request for Production Nos. 45, 46, 47, and 50,
including BNSF coal transportation contracts and non-coa transportation contracts, to which BNSF
raises generd objections and specific confidentidity concerns. In its motion to compel, Otter Tail asks
for an order compelling BNSF to produce the contracts and other responsive documents that BNSF
has objected to producing based on the potentid violation of confidentidity clauses in those documents.
Otter Tail submitsthat it will work with BNSF to address its other objections.

Initsreply to the motion to compel, BNSF agrees that an order by the Board would smplify
the discovery process asit relates to these materials once the parties have agreed on the
appropriate scope. Concerning the scope of the discovery, the parties are directed to negotiate
regarding which agreements are necessary for Otter Tail to prepare its SAC case. As BNSF itsdlf
concedes, the protective order for this proceeding resolves any concerns arising out of third-party
confidentidity agreements contained in the contracts.®® Accordingly, the portion of Otter Tail’s motion
pertaining to the production of coa supply and cod transportation contracts and other information
governed by confidentidity regtrictions of the protective order in this proceeding will be granted.

The parties should expeditioudy complete discovery, and then submit amutualy agreegble
proposed procedural schedule to the Board.

It is ordered:

1. The petitionsto intervene for the limited purpose of opposing BNSF s petition for subpoena
duces tecum are granted.

2. BNSF smotion to compel discovery relating to projections of future rail ratesis denied,
except that Otter Tall is directed to produce the information it has agreed to furnish, if it has not done so

dready.

3. BNSF s motion to compel discovery relating to forecasts prepared by Otter Tail’s expert
witnesses and its related petition for a subpoena duces tecum are denied, except that Otter Tall is

18 See Texas Municipa Power Agency v. The Burlington Northern and Santa Fe Railway
Company, STB Docket No. 42056, dip op. a 2-3 (STB served Feb. 9, 2001) (“[w]hile we
understand the concerns raised by those shippers here, we are satisfied that the parties agreements
regarding scope and the gpplication of the ‘highly confidentid’ provisions of the protective order are
sufficient to protect the interests of third-party shippers.”).

-11-



STB Docket No. 42071

directed to produce the information it has agreed to furnish, if it has not done so dready, and to make
its expert witness, Mr. Thomas Crowley, available for a 1-day deposition.

4. BNSF s motion to compel discovery relating to Otter Tall’s possible construction of a
second plant at Big Stone is denied, except that Otter Tail is directed to produce the information it has
agreed to furnish, if it has not done so aready.

5. BNSF smotion to compe discovery relaing to Otter Tail’s decisons whether to generate
or purchase eectricity is denied.

6. BNSF s motion to compel discovery rdating to Otter Tail’s evauation of dternative fudsis
denied, except that Otter Tail isdirected to produce, if it has not done so dready, asummary of the
percentage and type of dternative fuels that Big Stone can burn, and to make the Big Stone engineering
specifications available to BNSF for reasonable ingpection at Otter Tall’ s headquarters.

7. Otter Tal’ sfirst motion to compd discovery rdating to road property investment and
depreciation costsis granted.

8. Otter Tail’sfirst motion to compe discovery rdating to forecasts of revenues and traffic
volumes is denied, except that BNSF is directed to produce the information it has agreed to furnish, if it
has not done so adready.

9. Otter Tal’smotion for leave to file areply to areply is granted.

10. Otter Tail’s second motion to compel production of BNSF s cod transportation
agreements and related information is granted to the extent agreed upon by both parties.

11. The parties shal meet and submit arevised procedura schedule for this proceeding as
soon as possible.

12. Thisdecison is effective on the date of service.

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams
Secretary
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