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In 3 dec~slon sen-ed on March 3 1 .  lW3.  the ICC granted Indiana Hi-Rail Corporation 
(IHR I c\emptlons under 39 L' S C 10595 iiorn ( 1  ) the pnor approval requiremenrs of 39 U.S.C. 
I I ?1? c: 5 e q  for thr lease and operatlor1 o f ;  13-mlie l ~ n c  of the Norfolk and Westcnl Ra11u.a~ 

The ICC Tem~ination Act or  1995. Pub 1. No. 1C4-88. 130 Stat. 503 (1995) (ICCTA), 
enacted December 29. ' 995. and effect;!-e January I .  1996, abolished the Interstate Co~nrnerce 
Conlnlission iICC or  C.ornrnlssion j and transfened certain functions and proceedings to the 
Surf~icrt Transportation Board (Board ). Section 204(b)( 1 ) of ICCTA provides. in general, that 
procceciirigs pending beforc the ICC on the cffectii~e date of that legislation shall be decided 
i~nii tr  the l a ~ v  in effect pnor to Januan 1. 1090. ~nsofar as they invclve furlctions retained b;; 
ICC'T.4. T l l~s  dec1s:on relzres to proceedinsgs that Lvere pending with the ICC pnor to Januay I .  
! 406. and to f i~nct~ons  that are subject io Board ~ur~sdic t ion pursuant to 49 U.S.C. 721, 10502. 

---, . 1 i 1 0 i .  i 1 I44. and 1 I J-3. rhereforc. this decision applles the law in effect prior to ICCTA, and 
cira:ions arc to the fornler secrron of the statute. unless othensise indicated. 

Thesc proceedings hat,e not beerr farmai!.. consoiidated: they arc being hanc4letf 
toge~t~e:  for aclrninisrrati!.c coni.cnlence. 
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C'onipan) (b:&W),' between n.l~lt.pol;t 1-05 0 at ROC~IL'SIL'~. IN, and milepost I- 1 OY '6 at Argos. IN 
(Rochester Lint.); ( 2 )  thc tanff publlsh~ng requlremerrts of 43 U.S.C. 10761 4 2 ;  and (3) the 
rccord keep111g requirements of'49 Lr.S C' I 1 14J. Phc decisior! \$<as not appealed and became 
e f i c t ~ v t :  on May I ,  1993 

The Rochester I.2i~ie is one of a pair of lines Central Railroad Company of Indianapolis 
(Central) leased from N&\Y in 1980.4 Shortly after the Central~WGrW leasewas consummated. 
IHR. 3 Class III rail camcr. obtained authority to serve the Rochestcr Line under a trackage 
rights agreement with Central.' IHR subsequently entered i11t~ a nen ,  direct lease with N&t17, 
and. pursuant to an asrcement ivith Ccntral and NGrM'. it replaccd Central 3s operato] of the 
Roct~ester Line.'' 

O n  Deccmbcr 26. l9!)5. \Vilson Fertilizer & Gmin Company (Wilson), the only active 
sllippcr o n  the Rocliestc: Line. filed n petition to revoke the exemp!ion granted in the March 3 1 ,  
i 993 decision in Finance Docket So. 37 167 and a petition for a declaratory order in No. 41671 
\vith respect to charges IHR had assessed for demurrage, switching, and other unspecified 
senices.  hlr. R. Franklin Lnyer. IHR's Trustee (Trustee), responded by filing a request for 
ivai\.er oi'tlie reply due date and a reply. iVilson did no1 ~ b j e c t  to the waiver request but filed a 

.' S k L Y  is a Class I rail carrier arrd a wholly subs~diary of Norfolk Southern Railway 
CL>mpan!, ( S S ) .  

Ccntral Ralroad C o n ~ ~ a n v  of Ind~anupoljs--Lease & Operation Exemption--Line oft& 
\firfolk and   veste ern R a ~ l ~ v a v  Conipan~.. F~nance Docket Yo. 31470 (ICC senled July 2 5 ,  1989). 

' Indlana Hl-Rali Corpor3t1or,--Trackage R ~ c h t s  Exempt~on--Central Railroad Company 
of Ind~anapol~s  F~nance Dochet \o  3 1541 (ICC sensed No\* 17. 1989). - 

" .A joint petition for ese~zptions for Central to discontinue its lease and operation of the 
Roct1:ster L ~ n e .  for IHR to discontinue its trackage rights over the iiochester Line, and for N6i\kr 
ro a b ~ n d o n  related track 1)etu.sen Rochester and Kokorno. IX. wds rejected in Central Rai l rod 
Co:noan~. o f  Indiaaapolis--D~sconr inuance o r  Sen' ice Exemption--Between Kokomo and Arr-ros, 
TS. Docket No. .4€-3S9 (Sub-No. 1 N) al (ICC' semed Nov. 7 2 .  1993). Central's - 

disconrinuance request subscqucntl> was cscrnptcd from regulation while IHR's request to 
uiscontinuc its rracksye r,gnrs n.as reponerl to hc pending before the C'nited StatesBanhuptcy 
( ' ~ u r t  for !he Southern District of Indiana. Indl-;lapolis D i v ~ s ~ o n  (B~nkruptcy Court). Central 

-7 K;i!irc>rid C oninany of Indiananolis--C 5cont:nuance of Sen'ice Esem~tion--Between Kokomo 
a d  - l r~"!s .  I!? 1-lois.ar.d. .Cliarn~. Fulton. at~d\&.rshall Counties, IS,. Docket No. .4B-289 (Sub-No. 
?Sr & (Sl B scn,ed \la!. 14. 105'61. 



respnnsc, arguing that the I;~tc-filed reply acrually constir.urcd 1-1 motion to dismiss. We I r e  

accepting both the late-tilcd reply untl responsc, \ve are denyi~rg the petition ro revoke. 
.4ltliol1sh \t.e are i i l ~ ~  denying tlic petition ior ;I dcclaraion ordcr. wc \\!ill provide guidancc that 
n?a! be o f  assistance to the parties. 

Some of the issues in thesc proceedings appcar to have been mooted by subsequent 
tic.\.clt)p~~ients. On i)cti>bcr S. 1007, Fulton County. L.L.C. (FC), filed a verified notice of 
t:ser:iption under 49 CFR 1 1  5O.3!  to acquire rhc. Rochester Line from N&W and to opcratc over 
i r .  Sc.r Fulton Cour?t\,. l~ . l_ . c . - -Xc~~uis i r~on  anci  eration ti on Esemntion--Norfolk and Wt:stcni 
I?ail\[-ay C'oni?any. STB Finance Doc kcr l o .  33477 (STE s e ~ e t f  and published on Oct. 3 1. 
1007. at 0 2  FK 59027). Tlie eseniptinn \venr inro effcct on October 15, 1997, anci, based on 
filings riirtcic \\.it11 the Board in Indiana Hi-Rail Corporation Trustee's Amended Plan o f  
Uc.c)rgan~z:ition and Disclusi~re Starcnicnr. S T 8  Finance Docket No. 33491, in which we issueci a 
i! i-~~sion on December 12. 1907, in responsc to tl request by the Bankniptcy Court that we do so. 
tlic Bankr-uptcy Court has rtppro\.t.d this sale transaction. among others, and dirccted that it go 
ii)r\~,arci on Deceniber 16. i ~ J 0 . ~ .  \v~t!i oper;:ions by FC to begirl the same day. Becausc the 
rccords in Finance Docket Yo. 32 162 anif No.  4 107 1 have riot been updated to reflect these 
rcc;nr d-\.elopmcnts (and i t  appears unnccess;iry ro delay issua~iee of a decision in these 
proceedings to update the records sir,iply to ascertain the degree ro which the proceedings are 
maot). \vc \ \ . i l l  procced to resol\.c rhe m:itters hcfore us ~vithout artempting to identify the i s s x s  
th3r are riolt moot. The recent proceedings. howe\.er. :etlect the fact that IHR is no longer 
pro\,idi~is the stn.icc aboui \ \ . h~c t~  Li'ilson is compla~ning in the present proceedings. 

\ '~-il~on contends thdi. slnce IWR Lvas iorced inlo chapter 1 i bankruptcy on No\fember 15. 
ic194. IHR repeatedl!. failed ro pro\ .~dc adequate rail sen,ict  in \.iolation of irs conlmon carrier 
otlligation under J9 C.S.C. I ! l ( l i ( a )  and ~ r s  obligar~on ur~der the bill of lading contract. Wilson 
stztcs thar \.irtually ?\ .en,  factor cited by rhc !CC for granting the exemptions in the Ma.rch 31 
dccision has pro\.en groundless. in lighr of ItiR's poor sen3icc and unresponsive managen?ent. 
Contrap to the general findings 111 rhc 3larch 3 l decision. Li-ilson states. IHR: ( 1  ) could not 
pro\ tde same cia?, sn~tcfiing st.rb~ce because ol 'nhcrc i r  locared its crews and the rra\.el time 
ir l~~oi~-c. t i  iri opcratlrig the !?-rn~lc Rochcstcr L~nc:  r 2 1  rook as ~nucii as 5 to 7 clays to deliver cars. 
and sci~eduled dt.li\.cnes couid he up to ? days late because crtLvs were not available on any 
i o n s i s ~ e n ~  basis; ( 3 )  d id  110: pro; ~ d c  [~mc.l> s i t  11chrr;g. \+-hich \+.as esseritlal to accurnulatc and 
icllid 51') ro 1 <!&car unir [rains or 'gra~n ~ r i  ~1 prurilpr ;tnd eilic~ent manner; and (4)  failed. 
nor~x.iiI-.s~~nding repealed 3ssu:ances to thc corirrar. lo make a s~gnificanr track int'estmcn: (e.2.. 
!ii. r e ~ i ~ c e m e n !  and track :ene:~ai). In 1 ~ o l a r ~ o n  c)f!rs icase ~vi th  NBr'A:. 

: ' iddiii~' i laii~. 'i ' ,.ii~i>~i cla1r1is \ha1 IIiP. jdiied 1 0  nirikc an:; effort to settlc a claim for ttiore 
.,_.._ 55. ! - i ' ) ! !  in dzrn;ices rhat resulted iron; an ~ccldenr in Ileccnibcr ! 994. ,According to LVilson, - 
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nn IHK cngine hookcd a storage bin that belonged to Rochester Mcrnls (Rochester), thc adjoinin:. 
Iando\vner. and ran i t  through one of LYilson's \varehouses. The bin had been relocated and 
;~llegcdly \vas obstructing thc track 1c;ldin; to LVilson's iacilitics. IHR characterizes thc accidenl 
3s unavoidrthle and notes thdt \\:itson ivrls fully cornpensatcd for the darnatre by Rochester's 
insurance companyin due tirnc. In its repl!,. IVilson contends rl!nt the cngine could have. and 
should have. stopped if thc clcarancc \\.;is il~adctluatc hecnusc of thc new posirion of the bin. 
:Iceording to Wilson, the 3ccidc11t prilnar~l! demonstrates that ll-IR's crc\kl to iise duc carc. 
and i t  attributes the failure to inadequate ~nst~-uctloll and supen.isio11. 

\'~'ilson states that i t  is dcpendcnt on 11-ill fc,r rail senice  bur that. since the 
So\.embcr i 5 .  I094 bankruptc!. fitin:. rail ser\.ice has hcen deplorable and II.IR's response to its 
111311y c(?~npl;lilits has ' I L ' C ~  negligible. \\.ilson contentis lhdt N S  increased the grain rates from 
Rochester because nf the poor equipment tuin:lrounti: thr~t i t  cspcriencsd a substantial loss of 
business. irlcluding hvi? unir Lraln cuslorners, and n siu,niticant reduction in rail traffic volume 
because of rhe deteriorated rail senlcc  provided by IHK. and that i t  had to give serious 
corisidsration ro closing its facilities and rsmiinating ~ t s  grain elevator busi~icss at Rochester. 

.Aside fro111 its comments relating tile accident. II-IR basically claims that the prohlenlj 
C I  [ed h!' \i'ilsorl reflect the nomial t y e  of' corn ?ierclal and,or operational disputes that arise 
t.le~\t.een a camer and a shipper. I t  othcrit IS? ;~ttributes the dela1.s in releasing cars to NS. which 
;llIcgcdly reclulrcd the pa>mcnt of outstanding h l l s  as a condition to car release. 

I .  The Lease and (-byeratio11 Escmpt~on. Llnder 4:) L:.S.C. lcJ505(d), an exemption !nay 
17e rct.oked, in ivhole or in pan. u.hen thc applicclt~on of a provision of subtitle IV of Title 49 to a 
pcrson. class. or transportation is necessn? to carry out thi' rail transportation policy of 40 1J.S.C:. 
i l! 101 3. -10 justif!' re\.ocatlon. a petitioner nlclst rneet ~ t s  burdcn of proof by articulating 
re;lsonahlc. spccific concerns under the rc\.ocation criteria. Ponland S:. \Vestern Railroad. Inc.--- 
Lease 2nd O~erat ion Esem~t~on--L~nec of Bilrlingtori Sonhem Railroad C ~ ~ m p a n y ,  Finrt~ice 
D ~ c k c r  SP 32-hc-l (STB sen,t.d Ocr. 15. 1907). \\%en. as here. an exenlptior: has become 
e:'fcctix c. a ret~ocation request I S  treated as 2 petlrion ro reopen and revoke and. undcr 49 CFR 
i i l 5 . ? ( b ) .  i t  inusr starc :n detai! \vncthcr re\.oc;ltlon IS  supp~rtcd by niatenal error. new evidence. 
or subs::ir;tral!> chansed clicurtlstances. 

So spec~fic tlme ilmlrs appi? ro the filrng ofpctl~ions to reopen and revoke exemptions 
gr2ntcd under 40 U.S.C. II!_ii-r5. Ho\rci.cr. the 1 , 1 1 1 ~  clapscd IS  r ~ I e v 3 n t  and may be a facror in 
ruling on rhc mrriis or'a reijucsl to rcopcn a!ld rc\-oke an escrnptlon. pan!cularly when the 
cscmprion penains ;o cl Iransactlon that cannot readily be undone. As re le~ant  here. LVilson Lvas 
gc.ri-ed ~ { i r l l  copies c.)f:IiR's petlilon for csempiron and the \larch 2 1 decision. IHR went into 
h~i!~ii:u!)t:'> 017 SOL crnbcr i 5 .  1004. ~ i t e r  u h ich .  ~ ~ ~ p ; l r ~ n t l y .  its sen-~ce quickly deteriorated. l'ct. 
ii';ison did !:or ~:,i-,!ect :r; 2 n !  \\,a> i o  \hi: ?air ~ h d i  If-lR operating unclcr the exemprion unril 
:!jc !GSIJT~I :~:::i!011 10 ~e\ .okc  \ \as Cicd. I:;c>ic than 2 ' 2 !.car: aitcr 111~ tlecision had beconle 
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ct'Sccli\.~' A I I ~  tlic trmsaction ii:ld been coi~surilrnated. and over 13 months afttar the appnrcnt 
delcriorntion in scnricc. When so niucli time has clapsed. conccrns fbr administrative finality. 
rcpow. anti ~fctrinic'ntal reliance must he halancctl against any benefirs tn be derived rroni 
rcopetiing and revocation of tlie exemption (;rcater BOS~OII ? ' C ~ C ~ ~ ~ S ~ O I I  COT. v.  FCC:, 463 
1:.2rl 708.  2 8 0  (D.C. Tir. 1!)71); W q & S , W .  R v .  C'o. v. Llnited Statcs, 31 1 F. Supp. SO!). 
SO3 ( X ? .  111. 107CI): and S.R. [nvestotxJtd.. Doi~lg Rusirlcss :is Sierra Railroad 
 PI . - -.4handonnient - .I11 T'uolurtnc C' :)IIT~~Y. C.4, Dockct No. :IR-239S (ICC s c n e d  Jitn. 

20 ,  ic jSS) .  slip 017. ;it 0. \lorco\.c.~.. as d~scilsscd I:ltcr. rc\'uc;\tlon \\,01.11~1 not result in any hci~clirs 
1 0  \\-ilscjll 

\\'e tind that. undcr 49 L.'.S.(:'. 10505(J). \Vilson has hilcd to justify the reopening :ind 
re\ ocation of the lease antl operation cxeniptlon. ii'ilsor! has not alleged that the March -3 1 
ilt:c~sion contained marcrial error or relied on f:ilsc or m ~ s l c a d i t i ~  infomiation. Nor has i t  urgucd 
t i n t  rhc cvidcnce of record f'ailcd to suppnn tlic ICC's firiding that the lease and operation 
cscriip~ion \vas consistcn~ \ \ i t t i  thc rail rransponarion policy. Instead, its argument in suppcJn of 
recjpcning c.sscnti~ll>. relies 011 nen. ~\'iclcncc anti substantially changed circumstances, in cffect. 
\i'ilson Jf-Sues that. since rhc So\,cmber I5 bankniptcy fii~ng, rail semicc has deteriorated froni 
; i t i  .~cc;.i?r~t~lc Ic\.cl undor Il-iR's ;>rior Irascs Lvitl: C'cn~rnl and NLk\+' to a Ievct where rcvocarion 
\\;is ncccssary ti! subjec! tllc tra~sacriori to ful! rcgulaiory revirnr under the public interest 
sr:!ridards 1:)1'4(! ! '.S.C. I 13.17 s a -  

A4~ ttie c?il!se:. \\ c rmtc that cscrnptions from prior approval rcquirements may not be 
rc.\.okcd simply because the transacrlon sut>scquentl fails to li\,c up to the expectations of thc 
par-t~cs ; I J ; ~  or tht' affectcii public. respcct~\.el>.. \\.ti0 sousht or supponed it. Subjecting esempted 
rr:l!i~;li.tl~~is to requesrs fOr reopefiin: 2nd reconsideration. \vi!h hindsight as the dominant 
<ons~\!crar~ on.  \\-ouid place An intolt.rablc burdcn on the csemption process. A burden of this 
n:ii,.rc \\.n:i!ci constliute ;I disincc.nri\~c !o tlic t.:iemp!ton process and. as such. would bc 
lnconslste!lr ~ t l i  the ii'gi~l;lti\.c i:itenr ro encourage the use of eseniptions. See 1-i.R. COXF. 
RI:? il?!!. iJ i th C'ong.. 2d Sess.  1 0 5  I !OS!I, 

\i.lison seeks to sub ::c: the transac~ion to the publlc Interest standards ofLtO I.'.S C. 11333. 
bu!  under scction i 1242(d). n.c must dpprr7i.c finance applications that do not in\,ol\.e the nierger 
or ~ o n t r o i  of  31 !cast Class 1 rail carneys ~i:he:c :Ire nu anticompeti!lve effects. regardless of 
iiti:cr pi!'nl~c Intt'res! cor:siderrlrions. Oni:, !T \ \c  iind rtnticornpctitii.c cffects are ive requirecl to 
; \ -c~i: i~ !hem agalnsr thc public Inrercs! Ir! rncctlrig significant transportation needs. See %lantana 
Ra t ;  I.:nk. Irlc--iczsr: and Oper3:1on--H~iri1rigr[:jn Vr,rtl?em Railroad C o m ~ a n ~ r ,  Finance Docket 
\ , I  -72i -1-1 ( IC'C' s cned  Srpr 2 3 .  ! ( j ( . ~ 2  1. s l ~ p  op. at 2 :  and Kansas C i t ~  Southem Irldustries, Inc., 
KC,-(; TY;I!:s:~~I!I:IL!L~P (. 'c~r~.i:?:ir\~, .  anc! The b n s a  (-.it:. Si~u:hern Rai1ls.a~ Com~anv--Control, 
.- 
ijLIc\.<;i\ i\'L";i~p! Rz~i\<-a\  C'c7:nuan~. and G;I~c:\ '~L. t j x ~ e r n  R a ~ l u a v  Comnanv, ST'B F~nance 
1Iocl;cr \o .  ."; i i r S'T'B .;cn.eti 313). 1 .  ; 5 F j - r .  slip op. ai 4 .  
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Tlie rail senice provided tvl II4R under the lcasc and operate exemption apparently was 
satisfactory un!il the bankruptcy filing. The banknlptcy filing. howevcr. does not establish error 
in thc I;"I:"s >larch 3 1 dec i s~o~l  or pro~.idc a basis for revoking thc exemption that was  grantcd. 
.Llarcovcr. rc\toking the escmptio~i \vill do ~ l o t h ~ n g  to give Wilson the Icvcl of se,vice i t  seeks. 
Indced. ;i new operator is no\\, on the line and. as a consecluence, this aspect of the casc is 
c ' s s c ~ i t ~ a l l ~ ~  moot. Accorditigly, M'ilsori's pctitioii to reopcn and revoke IHP.'s lease and operation 
cxc.riip~ion \\.ill hc denied. 

\!'ilson had :~lternnt~\c remedies n\,arlablc to i t ,  sliofl of revocation, once scnricc 
l i c ~  :norateti after thc bankruptcy filing. For C S ; I I I I ~ I C .  i t  C O U ~ C ~  have filed a coniplaint 
chdlletiging the adequacy of rail scnice  under 49 U.S.C. 1 1  101(,a) and 1 1  l:!l(a)ll).X 
.Addil~onall)~, i t  could have filed ;i feeder line application ~ i ~ i d e r  49 U.S.C. 10910. Revocation of 
tlic cscnlption siniply \v:is not Iiecessary or appropriate to obtain better senlice from IHR. 

2 .  'The Tanff Pu'nl~shinr and Record Keeping Exemptions. As with the lease and operate 
:.setliption. \Vilson does not allege tilaterial cl-ror, reliance on false and misleading information. 
or inadequate e \ ~ ~ d c n t ~ a ~  suppon in connection Lsith the (CC's decision exempting IHR frunl the 
tanii' filing reql~irenicnts of 4C) [J.S.C. 107Gl-02 and tlic rccord keeping requirements of 49 
LY.S.C'. 1 I 1  44. Instead. i t  bases its revocation request on a balance due statement for $49,142.47 
in cha-grs thnr i t  recci\.ed froni tlie Trustee on >@\.ember 10. 1095. The statement supposedly 
carlccnis dernurra9e. ~ \ \~ i t c l i~ng ,  and other miscellaneous charges that allegedly accrued on 
shipments that mo\,ed l:er\veen December 4. lC1l)l. and Septeniber 3Q. 1995, but it does not 
indicate :he 1.otal charges b!. category or identify. for the most part, the specific nature of any 
ind~\,idual ciiarge or \t.hcther the charfe is reiatcd to an inbou~?c! 3r outbound niovement. In 
responsc to ~ t s  rcqucst for iniormat~o~i concem:ng the justification or basis for the charges, 
\\.iIso!~ contends that i t  \\.as y\-cri oniy a copy of a so-called "demurra;~ policy," a rate 
publ~c;ltii?ri ~vhich purportedly \\.as issued under 1HR's tariffpublishing exemption and became 
efi.ecrivc nri .Innuary 1 .  1904 \i-iison states that the demurrage policy did not ha1.e an ICiZ tariff 
p~:!~licat~ori number or :in ICC fiicd or cifecrl\-e dare. 

Thc same basic reopening and rc\,ocation standards that go~rernec! the lease and operation 
t.scrnptior: ;lp">. here. rrcept rhar the ~sslles o f  repose and detrimental reliarice are not likely to 
x i s e  in connec:ion with esi.n!ptloris from ranffpublisiiing and other statutory requirements of a 
zonrlnulr?: narurc. Iloreo\-er i h ~  suhrn~ssion oi'ne\v evidence or evidence of substantially 

. - I i t h c ~ ~ l ~ h  i t  is sett!ed that rail carr~crs are not required to maintain fleets sufficient to 
mccr peak demand tor grain r~.o\~enients. g .-Itidcrson Gr:iin Corporation v. Anlrrican Railway 
(:'~~mc.~rntiov 2nd Sea(rrrt\.cs, i\-t..ire!Bcc 2nd I,ubhock Railroad Comuanv, No. 41601 (ICC sened 
I1c.c 5 .  i 095 ). :hue c ~ e ~ r i y  ;\.as enocrgh Iarirude for l!.ilsc71 to argue that. under the 
circumstances. IHd wst riot pro\,iu~ng adequate rail senice.  
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\.I:;ulgcd c~r-i.ur~~sta~ic.cs I S  ~~cniiir;sl~>lc. il'rlut ~ ~ C C L ' S S L V ~ .  ill  conliccti~n \sith petitions to reopen 
~ ~ ~ t i l [ ? l l o ~ i s  i)i this t!~lc rtrld to 11i;lk~ 'i S I I O I L ~ I J I ~  11li1t rcg\ll;!l~cv has bccclmc neccssnry lo c a m  out 
rh~*rnl! tr,lIispcn3tloll polic>~r3t'-lO I ' S . C  10101~1. 

Li'ilson irgucs t h ~ t  It-iR's attempt to asscss and collcct thc disputed charges is illcg;ii cvcn 
I 1 ' 1 1 1 ~  rare puhl~crltion \vris nppropri;itc under I t  IR's tariff tiling exemption. Arguing that i! ncver 
;~<rccd I O  thc rlernurrn~c ch;lrgcs or cntcrc~i into ail!. cor~tractual undcrstand~r~y relating to thcir 
I I I I ~ ~ O S I ~ ~ O I ~ .  \i7ilson Iilaint;ilri.: that tlic~r unila~cral irnpos~ticln constitutes hoth an abusc of thc 
c \c~ : ip~ ior~  ;lu~hor~r!. .inJ a11 ; I ~ ? ~ I S C  01' nlarkct pi3\vcr and tiiar i t  lusti fies revoking tlic ran t'f 
~ ~ ~ i ~ i ~ s l i ~ n ~  C \ C I I I ~ ~ ~ O I I .  Li'11so1i .ilsil rcqucsts t11:ir :I dcclaratnry ordcr be issued iinding II-IR's 
a!tclnpt to collect t\ic assessed cti;1rgc's illegal. 

;i. Ke:,nc:tr~nr-~ L'ntlcr 1C'C'I':l. thc tariff publishing requirements of 49 I!.S.C. 1!)76 1 -02 
,, c rc  ,. , ct3ea1cd ,, a~ii! rep1;licci \\ ~ t l i  thc riot~cc, disclosure. and publication requirenlents 01'39 
l..'.S.(.'. I 1 l I ) !  ."  In I ~ I s c ~ I ~ s I ~ ~ ~ ,  Pub. A \ o ~ ~ c c  c.~f'C'hantlc ot'Rarrs-----Rail Carria$?. 1 S.'T'.B. 153. 
! (4 r I L)OO 1. KC dccliricd 10 appl!. our regulstio~l: implcn~enting tlic new requirenlents of scctio11 
i ! 1 . 1  I rcj r 1 . i ~  extent ;I trrlnsponnliori or scnlce r:nlalns escniptcd urider 49 U.S.C. 10505 from the  
!:1:.1Cf p ~ ~ h / ~ s i l ~ r i g  rci\lllrcnicnt?; of scc'tio~is 1!)5)( t  1-61 (or  undcr 49 U.S .C.  10502 from the nc\v 
nnilcc. ~i is~lnsurc .  ~ind p u b l i c ~ t ~ n r ~  rcqulrcmcilrs of sect~on 1 1  101 ). See 49 CFR 1300. I((!). 
'T'li~is. ~ ? ~ C \ . I O L ~ S I ! .  granted rariif puhlisti~ng crrmptions r e ~ ~ ~ i l i n  outstanding and continue in cffect. 
I . ' r ~ i i ~ : .  scction i 05!!5(dt. thesc prel-tousl!. granted cseniprions ma! be reopened and revoked. 
\<,iiich n,oulJ subject ionncrl!. escniptcd rarer; ar;d service ternls to the notice. disclosure. and 
p~:Lilic-,ir~~)n rcquiren~rnts ot'sritiorl i I li!i. 

1j-z !ind no msnr 10 thc argument that IHRf.s attempt to irnpose and collect demurrase and 
i t i i : ~ : : ~  ii?argcs is :liegal ~ 3 r  <ons:ltu!t's ;in abuse or'markct polver so as to justlfy re\-ocation 

i ~ r ~ n i :  5c;:usi 11 \\.as I ; : : ~ I ; ~ I c ~  b ~ .  c x n e r  unilarc.rnlly. Regardless of whether demurrage rules . ,. 

!:niic.: 40 l;.S.C. i 1 I f . ; ]  (h!. raii carrlecs must pron~ptl!~ disclose lheir rates and other 
>c;y, 3 :,, ,..- , <,,..,, .,Ty. - 311) p c : ~ ~ n ,  on rcclucst. and promptly fonvard them in \vriting or make then1 

. . *  
:: ;~!:i ,h!;~. ;Y: el.=ctronic form. !I. rsql~esreti. .-lJd~i\onrili>,. undcr 40 I_.S.C. 11 101(,c). rates n.ra!, not " <. 

: T ~  !nc::;.~scd cr sc:-\.ice r e m s  changed ;!niess 20 rIa>s h3i.e espired after \stitten oi  electronic 
::!-I::;: 1:; ~:-oi. ldcci to ;i person :!,ho. \! ~rhi;!  ;11c p r o  li-111s 11 months, made r i  request under 
,,ti. 7 5 . .  . , ,  ,,~ , ,  i $ i .  or rnsiic sh~pp;ng arran:encnts that .\auld be affected by the increasc r j r  c i~sngc.  

, ' 
T;i..-i, .. r7qF, , i., Lc;  ,.. I:) ;l:n~:;j~~ira/ products I:ICI: " I I ~ C I U ~ ~ C ~ S ~  2r;lln . . . 2nd ail products thcrcol'arid - . . , L a  -, ,-+ L a  ., . , , .,cc:~'. I. 2cJ 1 . SC., i I I I:)! id i spcc!fics !!la1 721 i camers. rn addition to being subject to the net$: 

.. . 
!:,.T,?i'e d l s c joc  , j . ,rc r 3 -  , c q ~ l r e ~ l ; e n ~ s  , .  of scc:ions 1 1 1r.i 1 ( b )  and (c) .  must publish their rates. 

. . 
5;!:~~:::1~5 oirates. 2nd o ~ h e r  senicc  rcrnis: mus! niake rhem ~vailable; and must retain them for 
n:ibiic inspc.crion. 
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and chargcs lvere establ~shcd indi\,idually or coilecti\.ely.'" by tarifSpublication or exemprin!~. 
carriers \vex never obligated to consult \vith shippers or to he responsible for obtaining their 
cotlscnt. R.nilroads Pcr I3icni. MiIcalrc,Derii~~rr:~cc~n~~ti~ragc -. 1 1.C.C.2d 924. [I35 
( 1085i. Tariff-published dcrnurragc n ~ l c s  ilnd chases.  like any other tariff matter. colild bc 
cliallcngcd by thc tiling of a protcst undcr 40 C;.S.('. 10707, before they b e c m ~ c  effcctivc, and hy 
t l~c  fi!it~g of a con~pl;lint under 49 U.S.(:'. I 1?01(b). after they bcc:~mc cffectivc. 

Cnder thc tariff publishing excniption. 1HR was cntitlcd to adopt and apply rate-relatecl 
:ules ar~ct charges un~laterally and w~thout regard to the tiiriff publishing requirements of 40 
I..-.S.C'. 10701 -03. Wilson. on the utlier hand. \{as c:~titled to scek reopening and revocation of 
the tariff nuhlishing eseniptlon, In \vliote or In part, Sy showing under 39 U.S.C. I0505(cl) that 
t11K's derncrage policy constituted an ;tbuse of market power or that tariffpublication undcr 
scctlons 1070 1-62 \vas othenvise nccessan. to carry out the rail transportation policy of 40 
L'.S c. I ~ ~ I O l ~ .  

:Is 1i.c discuss later, thc e\.idcnce of record suggists that IHR was not entitled to collcct 
demurrage and other disputed charges. Nc~~cnhclcss,  \ye find that rcvocation under the 
circunistanccs is inapprnpriatc. Rci.c~c;itlon \\.auld only result in the application of the post- 
IC'CTX publication requirements. which. even if applicable, would not preciude IIlR from 
scekiny to collect chargcs to tvhich it  Ivas really not entitled. But more significnntly, as with the 
lease and operate escmption. IHR no lonser opcrates the line. and so revocation would achieve 
nothirig. .-Icco;dingty. IVilson's petition to reopen and rcvohc the tarifSpub1ish;ng and record 
keep~ng t.seniptioris granted in the 1C'C.s March 3 1 decision will he denied. 

b. @claraton* 0 ) .  Cndcr 5 l.:.S C .  C 4 i c )  iscction 554ic) of the Admlnistrativc 
Prnccdurc Act) and 49 C.S.C. I (I;:!! (39 U.S.C. 72 1 follo\ving enactment of ICC'YA), we may. 
in thi- escrcise of our discretion. issue a dcclaratop order to terminate a controver;y or remove 
unccnalnry i1.e ;Ire den>,ing l i -~lson 's  request for a declaratory ordcr in No. 41671. We will. 
~ ' I G \ { . ~ \ L o I - .  pro\.~de ,onie guidance that ma!, be of sbrne assistance to the parties. 1.1 particular, we 
note that rhc assessment and collection of dcniurragc and s~vitciiing charges doe; not appear to be 
inappropriate In t h ~ s  instance. but. as u.e ha\e already noted. the evidence of record suggests that 
IHR \i 2s r;at the carrier cntitlcd !o assess and collect then.1. 

Rail carriers. under 30 L.S.C. I ( : )TO?. must establish reasonable rates and rate-related 
~ ~ i c s  and practices and. under 49 1i.S.C. I!J-50. must compute demurrage charges and establish 
dcmunagc rules to facilitate Src~glit car usc and distrihlif:.,n and to maintain an adequate supply 

' 

:'int~tn~sr ~mmunity for thc collccti\.s e s t ; ~ b l ~ s h ~ e n t  of demurrage charges and practices 
as rcnn~natcr! in Exemption of Dcinurrri~c frorr: R e z u l a h ,  Ex Parte No. 462 (STB senled 

\ l ; i r .  2 0 .  l O [ j O )  
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r ) t '  t'rc~glit cars. Dc~rlurrage c l l ~ r ~ c s  arc asscsscd ti)r rllc unduc dc t tnr~on i ) f  rail cquipntcnt: rl~c!, 
arc asscsscd and retained 1,. r h ~ ,  rriilrc)a[! or1  \vhvsc linc thc ilctcnrlor~ occurs. k ~ i t b  C'ii~&\ K\,s. 
Stm. \- .  Scaboard Coast I.. I?-. .705 1.C.C'. 274. 277 ( 1OS1 ) ( sou th  r3 ro I i~ id ) .  Thc charges arc 
intcnilvd 10 conipcnsarc r;lii carners f i x  cspcnscs 111currcd i v h c r ~  cars arc detained. Thus. thcy 
scn .c  3s 3 penalty to i 1 i s c o ~ r ; ~ ~ e  shipi~ers  ;inti rcccivcrs li.0111 detaining cars. Q~-~&((&-J-v:; 
Sc\v 'r'csrk Central K . . ,  234 l.C'.(.'. 7 i 5 ,  75( ,  ( 1  -- 039i. 

In  support o f  the r;lrif'f p l ~ h l ~ s h i i i ~  c sc~npr io~ i .  T i I l i  ilriginally stiltcti tllat i r  "opcr;itcs ~ h c  
Rochester Llnc as ;i s\%.lrch~ltg carrier. 3rd ~ t s  c h ; ~ g c s  :ire 111clitded i l l  the Ii11~-li;ii11 rate puhlishcil 
1.) KL~\\' " !\larch 3 1. 1')')-3 dccislc)~t. slip up.  at 3 . )  \\'ilson's petition to rcj.okc anti reply 
cn1i1;mi ilia! S S ' s  line-!mu1 rates applled to thc movcnicnts to and froni Rochester and that 
i'rcight charges Lvcrc paid J1rcct1y ro 3 s . ' '  ,-Is a conscqucnce, the evide~ice of record suggcsrs 
t l i . ~ t  SS. and not I t- lR.  \\-:is c"ntitltd to assess illid collect dcniu~ragc  charges and all!; other ch;irgcs 
that i iccn~cd. i i o t \ \ ~ ~ t l s t i i i n  rii,it tlic!- \verc lr~ciirrcd on IHR's l i n ~ . ~ '  T~cI-c torc .  i t  docs 1101 

iippc;ir thLtt IHK \\;IS tlic proper camcr. to collecr de~nurragc or any other charges." 

7'hls action \\ . i l l  1101 sig.llfic;intl! affect e ~ t h c r  the qu;llit); o f t h e  human en~.iron~ricnt  or ttic 
corl.;;cr\ a t i i~n  01' cncrg!, resources. 

I t  I S  c-jrtierc'cj. 

1 .  T'lic late-!iled rcpiy and response arc acceprcd into thc rccord. 

2 .  The /!eti!lon to reopcn and rc \oke  in Finaricc Docket S o .  33162 and the petition for 3 

~ i c i i a r a r o n  order 111 \o .  J16-1 ;Ire denied. anti rtlctsc proceeriirigs arc discontinued. 

?Ills ilcclsloii 1 5  ~ i f c c t ~ \ . e  on Irs scr\.lce dare. 

For esampic. \Vilson blames IHR's  s e n . ~ c c  faiiurcs for YS's increase 111 the lint.-haul 
<iain rati's on rnc?\.er;icr,!s froni Rochester. and states that i t  ~ o u l t l  pay NS's  freight charses a - 
!̂ c;i da;;s rn ad\,ance of d e l i \ . e ~  by I H R  ro p r c x n r  any problen~s. 

: \i 'i~i!e IHR performed 51% ~ t c h ~ n g  sen.rces for SL!\\'. i t  docs riot appcar to ha\:e becli 
either a ternllnal st\ itciiinz came:. as \r as thc cast ~n South C'erolinri. or a line-haul participant in 
1011:! :at25 1 0  and !ior:: i?cx!~es!c'r 

- \ i 'e  nutc tilzr 11-iK's "demur-age po!~ci - "  t l ~ d  not c\.cn become "cf'fecti\.e" until a Iarsc 
n~irni3i.r o i  sh ipn~e r~ t r  on !hi. Trustee's stalcnlcnl !lad m o ~ . t d .  \Ye also note that collection o f  
n;an>. c ~ f ' l h c  cilar,cs appears :o bc !lnic-barred undcr clther the 3-year statute of  limitatior~s 
pcrrain~ng ra la\sitiinc.ss. 4'1 1i.S.(' 1 I -!!O(cr( ; 1. or thc 3-year statute of limitations pcnainrng 10 

appi!cability. 49 (.'.S.C. ! 170o(a) .  

- (1 - 
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By thc Board. Chairnlan Morgan and Vice Chaim~m Owen. 

r 3  

Vcnlon A. Williams 


