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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34335

KEOKUK JUNCTION RAILWAY COMPANY—+EEDER LINE ACQUISITION-
LINE OF TOLEDO PEORIA AND WESTERN RAILWAY CORPORATION BETWEEN
LA HARPE AND HOLLIS, IL

Decided: November 12, 2003

Toledo, Peoriaand Western Railway Corporation (TP&W), a Class 11 railroad controlled by
RalAmerica, Inc., anoncarrier holding company, filed a motion to compd discovery responses on
September 5, 2003. Keokuk Junction Railway Company (KJRY), aClass i railroad controlled by
Pioneer RailCorp (Pioneer), anoncarrier holding company, filed areply on September 15, 2003.
TP&W’' s motion to compel will be denied.

BACKGROUND

On April 9, 2003, KJRY filed afeeder line application (Application)* for authority to acquire
TP&W's 76-milerall line between milepost 194.5 near La Harpe and milepost 118.5 at Hollis, IL (the
LaHarpe-HollisLine or the Line) and the Mapleton Industrid Spur and Wye Facilities (the Mapleton
Spur), a2.5-mile line that connects with the La Harpe-Hollis Line at milepost 121.5 a Kolbe, IL. Ina
decision served on May 9, 2003, the Application was found deficient.? KIRY was given the

! The Feeder Railroad Development Program was enacted as 49 U.S.C. 10910 in section 401
of the Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895, and reenacted as 49 U.S.C.
10907 in section 102 of the ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803.
Under section 10907(b)(2)(A)(i), the Board shdl require the sde of arall lineto afinanciadly
responsible person a a price not less than its conditutiond minimum if the Board finds that the public
convenience and necessity require or permit the sde. Conditutional minimum vaue is defined as the
greater of net liquidation vaue or going concern vaue, section 10907(b)(2), and afinancidly
responsible person is defined as a person able to pay the condtitutional minimum vaue and assure
adequate rail transportation service for at least the first 3 years of operation, section 10907(a).

2 KJRY egtimated that the La Harpe-Hollis Line and Mapleton Spur have an NLV of
$3,393,363. The gpplicant did not submit aGCV estimate. KJRY estimated thet the 71.5-mile
(continued...)
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opportunity to file an amended application (Amended Application). On June 9, 2003, KJRY filed an
Amended Application in which it offered to purchase either the La Harpe-Hollis Line and Mapleton
Spur for an estimated going concern value (GCV) of $3,461,434 or only the LaHarpe-Hallis Line for
an estimated net liquidation value (NLV) of $3,284,605. Under the latter offer, TP&W would retain
exclusive access to, and dl the revenues from, the Mapleton Spur, and would receive without charge
trackage rights between Hollis and the Mapleton Spur. TP&W and the United Transportation Union-
[llinois Legidative Board (UTU-IL) oppose the Application.

KJRY’s Amended Application was accepted subject to the filing of an environmenta report,
49 CFR 1105.7, and the Board adopted a procedural schedule for filing competing applications,
verified statements, comments, and verified repliesin adecison served on July 9, 20033 TP&W and
UTU-IL appeded the duly 9 decison and in the dternative requested that the Board rgject, or require
KJRY to clarify, the Amended Application. TP&W aso filed discovery requests on August 13, 2003,
and in a petition filed on September 2, 2003, requested that the procedural schedule be held in
abeyance until the Board rules on its motion to compe discovery responses* The appedls, requests to
rglect or require clarification, and motion to stay the procedural schedule were denied in adecison
served on September 26, 2003. That decision adopted a new procedural schedule and stated that a
request to supplement the record would be consdered if TP& W’ s motion to compel wereto be
granted in whole or in part.

In the motion to compel, TP&W damsthat KIJRY and Pioneer failed to provide meaningful
responses to 16 interrogatories and 21 production requests. In the reply, KIRY clamsthat it
responded fully to dl of the interrogatories and produced dl of the evidence available and necessary for

2(...continued)
portion of the La Harpe-Hallis Line between La Harpe and Mapleton, IL, milepost 123 (theline
segment termed the West End in SE& L Railway, Inc.—Acquisition and Operation Exemption— Toledo,
Peoria and Western Railway Corporation, STB Finance Docket No. 33995 et d. (STB served
Oct. 17, 2002 and &ff’d with clarification Jan. 31, 2003)) hasan NLV of $3,088,833 and claimed that
it has a negative GCV.

3 Dueto circumstances beyond the Board' s control, notice of the decision was not published in
the Federal Regigter until July 15, 2003, at 68 FR 41858. As a consequence, the procedura schedule
was revised in anotice served on July 9, 2003.

4 TP&W'’s petition was granted in part. The procedura schedule was extended in adecision
served on September 5, 2003, to allow the Board to rule on TP& W'’ s appeal and adternative requests
to rgject or require clarification.
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TP&W to chalenge the Application asamended. KJRY sates that further information or additiond
documents are either in TP&W’ s possession, custody, and control or have no relevance a thistime.

DISCUSSION AND CONCLUSIONS
TP&W’ s motion to compe discovery responses can be broken down into four arees:

Conditutiond minimum vaue. Interrogatory No. 3 seeks information on the track and other
components of KIJRY’ s Vauation Study (KJRY Application at 180-187), and Production Request
Nos. 2, 6, 13, and 40 seek al documents relied on and used to prepare the Vauation Study.
Production Request No. 4 seeks the historic documents KJRY  used to establish land values or, in the
dternative, a stipulation that no historic documents were used. Production Request No. 28 seeks a
book, Toledo, Peoria & Western—Tried, Proven & Willing, by Paul H. Stringham, Deller Archive, Inc.
1993, cited by KJRY in its Amended Application. Production Request Nos. 35-36 seek all
documents concerning KJRY’s marketing plan and andysis that the Line can be sdf-sugtaining or, in
the aternative, a stipulation that no such documents exis.

KJRY dates that, with one exception, dl of the information and documents respongive to
Interrogatory No. 3 and Production Request Nos. 2, 6, 13, and 40 were provided inits Application.
The exception concerns TP&W track chartsthat KIRY located after its August 28 response. KIRY
clamsthat the track charts are dso in TP& W’ s possession and as aresult need not be produced.
KJRY aso statesthat it need not comply with the book request (Production Request No. 28), because
the book is otherwise available to TP&W. In response to Production Request Nos. 4 and 35-36,
KJRY dates that it sought discovery, but never received copies, of historic documents, and that thereis
neither awritten marketing plan nor astrategic plan, but that al documents relating to the sdf-sustaining
nature of the Line were provided in the highly confidentia version of the Amended Application at 85
96.

TP&W attempts to judtify Interrogatory No. 3 on the ground that, in testing KJRY s vauation,
“it isimportant to know the assets that were valued.” But inits Application, KIRY explicitly Sates that
its valuation is based on the 1998 track chart. KJRY performed no on-site ingpection, asserting it
could not get permission to do so. Thus there does not seem to be much doubt as to the source of
KJRY’sinformation. If an asset is on the track chart, presumably it was vaued.

With respect to its refusal to comply with Production Request No. 28, KIRY produced a copy
of the on-line catalogue of the Library of Congress, which shows that the book is available at that
location. In view of the availability of the book and its accessability to TP& W’ s Washington, D.C.
counsd, thereis no reason to require KJRY’ s compliance.
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Financid respongibility. Interrogatory No. 4 seeks information on whether Pioneer is affiliated
with Class |1 railroads; Interrogatory No. 5 seeks information on the Line' s anticipated rehabilitation
costs, Interrogatory No. 7 seeks information on the costs incurred by Pioneer to acquire each of its
raillroad subsidiaries; and Interrogatory Nos. 52-53 seek information on the Line' s anticipated car
repair revenues. Production Request No. 1 seeks Pioneer’ s articles of incorporation and by-laws,;
Production Request No. 11 seeks al documents used by Mr. Guy L. Brenkman, Pioneer’ s Chairman,
CEO, President, and largest shareholder, to decide whether to file the Application or a stipulation that
no such documents exist; and Production Request No. 20 seeks Pionear’ s strategic growth plan and dll
related documents or a stipulation that no such documents exist. Production Request No. 30 seeks all
income statements and balance sheets for Pioneer and its affiliates, and Production Request Nos. 3 and
8 (loan agreements), 31-32 (agreements for ffiliates to provide services to KIRY), and 34 (equipment
financing) seek dl documents identifying KJRY's and Pioneer’ s additiona cogts.

KJRY datesthat Pioneer’s Form 10-KSB (Application at 78) isfully responsive to
Interrogatory No. 4 and Production Request No. 30, both of which go to whether Pioneer is affiliated
with Class |l rallroads. KJRY saysthat the Amended Application (at 85-96) and the verified statement
(inthe Applicetion a 164) are fully responsive to Interrogatory No. 5, which seeks information on
anticipated rehabilitation cogts. The gpplicant asserts that there are no other relevant documents, that
the Application is fully responsive to Production Request No. 11 (concerning Mr. Brenkman), and that
al other rdlevant documents are dready in TP&W' s possession.

KJRY refusesto comply with Interrogatory No. 7 and Production Request Nos. 3, 8, 31-32,
and 34, which concern financial and other agreements between KJRY, Pioneer, and their affiliates and
subsidiaries because of the proprietary nature of these agreements. Applicant aso refuses to comply
with Interrogatory Nos. 52-53 and Production Request No. 20, which concern car repair revenues and
a drategic growth plan, for the same reason. In reply to Production Request No. 1, KIJRY states that
Pioneer’ s articles of incorporation are publicly available from the State of lowa and that Pioneer’ s by-
laws are neither relevant nor necessary, because Pioneer’ s corporate secretary attested to its corporate
actions. Nevertheless, KIRY datesthat to avoid further delay it enclosed a copy of the articles of
incorporation and amendments in Exhibit D of its reply to the motion to compel and served a copy
under sedl of the non-public by-laws on TP&W’ s counsdl.

TP&W contends that responses to Interrogatory No. 7 and Production Request Nos. 3, 8, 31-
32, and 34 are necessary to ascertain whether KIJRY and Pioneer have incurred additiond financid
obligations that could jeopardize their ability to operate the Line or whether there are covenants that
might prohibit the proposed feeder line acquigition. TP&W does not justify so broad a disclosure of
sengitive corporate records, however. Comparable information on Pioneer’ s financesis already
avallablein Pioneer’s Form 10-KSB. TP&W contends that compliance with Interrogatory Nos. 52-53
is necessary to evauate KJRY'’' s assertion that additional revenue will be generated by KIRY's
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operation of the Line. But the burden will be on KJRY to support this clam; TP&W thus does not
need this information.

Public convenience and necessity. Interrogatory No. 20 seeks information on which conditions
KJRY may request as part of its feeder line gpplication, see 49 U.S.C. 10907(d) and (g)(1), or a
binding stipulation that it will not request conditions. Interrogatory Nos. 32-37 and 49-51 and
Production Request No. 27 seek information on KJRY’s and Pioneer’ s safety practices. Production
Request Nos. 15-16 seek dl written communications between KJRY and Pioneer, on the one hand,
and shippers, on the other, concerning both the service TP&W provided and the instant proceeding.
Alternatively, TP&W requests a stipulation that no written communications exist other than those
dready identified in the Application (at 116).

KJRY explainsthat its response to Interrogatory No. 20, which states that no conditions are
anticipated at thistime, is intended to mean that preconditions to receive rall service, outsde of those
ordinarily established by common carriers, would not be imposed on shippers. KJRY datesthat there
IS no need to repesat thisresponse. On grounds of relevance, KIJRY refuses to comply with
Interrogatory Nos. 32-37 and 49-51 and Production Request No. 27, seeking information on KIJRY’s
and Pioneer’ s safety practices, and in reply to Production Request Nos. 15-16, KIJRY dates that there
are no written communications other than those aready provided.

Compliance with KJRY’s Production Request No. 20 will not be required because KIRY's
explanation about preconditions is sufficient. Furthermore, Pioneer’ s sirategic growth plan is a sendtive
corporate record, and TP&W has not shown that it needs the information to chalenge KJRY's
argument that its Application meets the statutory standard.

There is no reason why the Board should require KJRY's compliance with Interrogatory Nos.
32-37 and 49-51 and Production Request No. 27. Operational safety has not been an issuein prior
feeder line gpplications, is not part of the public convenience and necessity standard, see 49 U.S.C.
10907(c), and in any event is more properly within the purview of the Federd Railroad Administration.

Burden of proof. Production Request No. 5 seeks al documents relating to any requests
KJRY and Pioneer made, between February 1 and April 8, 2003, to inspect the Line. Alternatively,
TP&W requests a stipulation that no requests were made. KJRY states that any written requests are
aready in TP& W'’ s possession and need not be produced. KJRY denies stating that the only requests
were in writing.

If KIRY made any written requests to inspect the Line, they would bein TP&W’ s possession.
There is no apparent judtification for granting this discovery request.
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This decison will not significantly affect either the qudity of the human environment or the
conservation of energy resources.

It is ordered:
1. TP&W’smotion to compel discovery responsesis denied.
2. Thisdecison is effective on its service date.

By the Board, Chairman Naober.

Vermon A. Williams
Secretary



