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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35141

U S RAIL CORPORATION
- CONSTRUCTION AND OPERATION EXEMPTION -

BROOKHAVEN RAIL TERMINAL

PETITION FOR EXEMPTION
UNDER 49 U.S.C. 10502

FROM THE REQUIREMENTS OF 49 U.S.C. 10901

INTRODUCTION

Pursuant to 49 U.S.C. 10502, U S Rail Corporation

(hereafter "U S Rail" or "Petitioner"), an existing class III

short line common carrier by rail, having its principal place of

business in Toledo, OH, seeks an exemption from 49 U.S.C. 10901

permitting it to construct a new line of railroad and related

rail facilities (hereafter "the Line") at a new, yet-to-be

constructed 28 acre site to be known as the Brookhaven Rail

Terminal (hereafter "BRT") in Brookhaven, Suffolk County, NY.1

The total length of the track to be constructed is about 11,000

The site i* located within the hamlet of Yaphank, a part of the Town of Brookhaven



feet and connects with an existing rail line of the Long Island

Rail Road (hereafter "LIRR") over which freight service is

provided by the New York & Atlantic Railway (hereafter "NY&A"),

Tne purpose of -his construction is to enable U S Rail to serve

the BRT as a common carrier railroad and to service the rail

freight requirements of Sills Road Realty, LLC (hereafter

"Sills"), which owns the underlying property and its affiliates

and related companies (collectively, "Sills Group").

U S Rail submits with this Petition as Exhibit A, the

verified statement of U S Rail President Gabriel Hall (hereafter

"Hall VS") describing the proposed railroad operations, as

Exhibit B maps showing the relationship of the facility to be

constructed to the existing LIRR/NY&A line as well as to the

Long Island Expressway, as Exhibit C a drawing (hereafter

"Drawing") of the proposed facility, and as Exhibit D the

verified statement of Sills Chief Financial Officer and General

Counsel Gerard Drumm (hereafter "Drumm VS") explaining the

background and purpose of the BRT as well as a description of

the operations to be performed at this site.

Finally, for the reasons discussed herein, U S Rail

requests expedited handling with a decision served by December

31, 2008, effective immediately upon service. In that regard,

Petitioner submits as Exhibit E a proposed schedule for

processing this Petition and the related environmental actions,

which rJ S Rail has already initiated.



II

FACTUAL BACKGROUND

Petitioner U S Rail seeks to construct and operate a rail

facility to be located at the future BRT to be constructed on

Sills' property near Yaphank, NY. Towards that end, 'J S Rail

has entered into an agreement with Sills for lease of that

property. Once constructed, the Line will extend approximately

2CO feet from a connection with LIRR's existing line of railroad

into a rail yard to be constructed by U S Rail. The lead track

will then branch out into a series of yard tracks that total

about 11,000 feet in length. Upon receiving authority from the

Board, U S Rail will also construct facilities substantially in

accordance with the Drawings to permit the transloading of

freight between rail cars and trucks.

Initially, U S Rail anticipates that the Sills Group will

be its only rail customer; however, as a common carrier, it will
f

solicit freight business from any customer seeking to use its

services and the facilities of BRT. The initial traffic to be

handled through this facility consists of about 5,000 car loacs

annually of inbound aggregate crushed stone. This traffic will

be used in road and building construction by customers on Long

Island. Currently, this traffic moves in very lirited

quantities by rail. Sills desires to replace truck with rail

transportation because increased fuel costs, higher tolls, lower



gross vehicle weights over bridge crossings and increasing

highway congestion on and off Long Island make motor carrier

transportation non-economical and impractical. Drumm VS at 2.

U S Rail recognizes that this exemption will be subject to

completion of an environmental review by the Board's Section of

Environmental Analysis ("SEA"). However, for the reasons stated

herein, Petitioner seeks expedited consideration with a oecision

requested by December 31, 2008.

Sills originally intended to develop the BRT as a rail

facility to serve the needs of Sills Group and third parties,

and designated Suffolk and Southern Rail Road ("Suffolk"), a

newly established non-carrier affiliate, to build and operate

the BRT.

Due to changed circumstances, Sills entered into an

agreement with U S Rail to build and operate the BRT as an

exempt spar. However, tne Board ruled the trackage subject to

its jurisdiction, and invited U S Rail to apply for construction

authority. U S Rail thereupon began preparing to file this

Petition.

Ill

DESCRIPTION OF THE
PROPOSED LINE AND PLANNED OPERATIONS

Petitioner's proposal entails the construction of a

railroad yard on a 28 acre parcel of land in central Suffolk



County, Long Island. Although this track would extend about

11,000 feet if laid end-to-end, at its broadest point the entire

parcel only excends about one-half mile from one side to the

other. The Line connects with the LTRR mainline at

approximately milepost 58 near Yaphank, NY. That connection is

approximately 58 miles east of Penn Station in Manhattan and

approximately 34 miles west of the mainline terminus at

Greenport in eastern Suffolk County.

Historically, Suffolk County was largely rural with

numerous farms and vacant fields. Today it is a fast growing

residential and commercial area in need of improved freight rail

facilities. Classified as a nonattainment area, Suffolk

County's 2006 total population was 1,469,715. Yaphank is an

unincorporated community within the Town of Brookhaven, which

has a total population of approximately 480,000.

The site for the BRT is currently a flat parcel of

undeveloped land that was formerly overgrown with trees and

crush. The site is zoned for industrial and commercial

purposes, and is included in the Town's Empire Zone, an area of

approximately 1,200 acres dedicated to industrial and commercial

development. It is bounded on the north by the Long Island

Expressway, an extremely busy six lane limited access highway

extending the length of Long Island to Riverhead (74 iriles),

and to the south by the LIRR. Principal commercial activities
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conducted in the Yaphank-Brookhaven area near the BRT include

light manufacturing and commercial wholesale and retail

business. There are no residences, schools, playgrounds,

hospitals, nursing homes or assisted living facilities adjoining

the BRT.

U S Rail seeks to build the rail facilities at the BRT to

accommodate the needs of Sills Group and growing industrial

development on eastern Long Island that currently lacks access

"o adequate rail service. Specifically, as both witnesses note,

there are very few industry sidings located along the LIRR's

main routes available to serve the Sills Group's requirement for

crushed aggregate stone and very few public delivery tracks or

facilities of sufficient size. Moreover, western and central

Long Island is so overdeveloped that there are few locations

where a rail facility like the BRT could be located.

Consequently, the vast majority of freight destined to or from

Long Island moves by truck over congested highways such as the

Long Island Expressway.

Initially, service at the BRT will consist of a twice

weekly train of approximately 40 to 50 cars of inbound crushed

aggregate stone. NY&A will transport this traffic to the BRT on

the LIRR line that terminates at Greenport, NY. Inasmuch as BRT

traffic is expected to operate outside normal LIRR rush hour

windows, and the line sees only limited passenger service east



of Ronkonkoma (approximately 10 miles west of the proposed BRT

location), there should be no adverse impact on either the

LIRR's operations or NY&A's own service. Upon arriving at the

switch lead into the BRT, the NY&A will then interchange this

traffic to U S Rail which will haul the cars the rest of the way

into that facility. U S Rail will then break and sort the

train, switching and spotting cars for delivery. Once the cars

are unloaded, U S Rail will reassemble the cars into a train to

be interchanged back to the NY&A for movement from the BRT.

Ultimately, U S Rail hopes to attract additional in and outbound

traffic at this facility. Hall VS at 1.

The need for the BRT is critical. Gerard Drumm notes in his

verified statement that rail service is essential if Sills Group

companies are to meet their contractual commitments to customers

for the supply of stone. While those customers are currently

using trucx: and inadequate rail capacity today, truck

transportation will not economically handle the expected volumes

of crushed stone the Sills Group has agreed to receive and will

only add to the congestion afflicting Long Island's road system.

The BRT's customers will be unable to meet their commitments to

supply aggregate for Long Island building needs unless and until

they have access to reliable and economical rail service. Drumm

VS at 1.



Because of the engineering characteristics of connecting the

BRT to the LIRR mainline, U S Rail is considering only one

right-of-way alignment. That alignment and the rail facilities

to be located on the BRT are depicted in Exhibit C. The right-

of-way will generally be at least 100 feet wide. The track

layout within the BRT will include multiple sidings and

switches. There will be no public access and no public grade

crossings. The Line will not cross any navigable waterways.

There are no known endangered animal or plant spec-es

potentially affected by this project. To the best of

Petitioner's knowledge the proposed right-of-way does not

traverse any ancient Indian burial grounds, archeological sites,

unique land forms, or federal lands.

Regarding environrental impacts. Petitioner believes this

project will be environmentally beneficial. It anticipates that

the environmental effects of its proposed construction project

will be minimal. The subject area is a nonattainment area. U S

Rail believes that the utilization of rail instead of truck will

promote energy conservation and reduce air and noise pollution.

Furthermore, use of rail will improve highway safety and reduce

traffic congestion.



IV

ARGUMENT

A. THE SERVICES TO BE PERFORMED ENTAIL RAIL TRANSPORTATION

As a preliminary matter, there is no question that

construction and operation of the proposed BRT is within -he

jurisdiction of the I.C.C. Termination Act for the purposes of

federal preemption. 49 U.S.C. 10501(b) provides that the Board

has exclusive jurisdiction over the transportation by rail

carriers and the construction, acquisition, operation,

abandonment, or discontinuance of spur, industrial, team,

switching, or side tracks, or facilities. Those remedies are

exclusive and preempt remedies provided under Federal or State

law. Moreover, there is no question that U S Rail is a "rail

carrier" within the meaning of the Act insofar as it is

providing railroad transportation for compensation over its

existing line in Ohio and will be providing transportation for

compensation here upon inception of operations. 49 U.S.C.

10101(5). The facilities to be constructed and/or operated

include equipment used in connection with a railroad, the road

used by a rail carrier under an agreement, and switches, spurs,

tracks, terminals, terminal facilities, freight depots, yards,

and related grounds used for transportation, all of which are

encompassed by the term "railroad." 49 U.S.C. 10102(6). The
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services to be rendered at Brookhaven Rail Terminal include,

among other things, the loading and unloading of rail cars, the

storage of rail freight prior to loading or after unloading, the

transfer of rail freight between trucks and rail cars. Hall VS

at 1. These services clearly fit the statutory definition of

rail transportation. 49 U.S.C. 10102(9); New England Transrail,

LLC d/b/a Wilmington & Woburn Terminal Railway - Construction,

Acquisition and Operation Exemption - In Wilmington And Woburn,

MA, STB Finance Docket No. 34797, slip op. served July 10, 2007

at pages 10-11.

All rail transportation, construction and operation

necessarily preempts state and local laws regardless of whether

U S Rail obtained authority pursuant to a Board decision or

claimed the right to construct and operate by reason of its

status as the operator of "excepted track" under 49 U.S.C.

10906. Buffalo Southern Railroad, Inc. v. Village of Croton-on-

Hudson, et al, 434 F.Supp. 2d 241, 2006 U.S. Disc. LEXIS 42725

(S.D. N.Y. 2006); New England Transrail, supra at 12.

B. A GRANT OF THIS EXEMPTION IS REQUIRED

Petitioner seeks an exemption under 49 U.S.C. 10502 from 49

U.S.C. 10901 to permit it to construct approximately 11,000 feet

of new railroad to serve the BRT. As pertinent, §10901(a)

provides that a person may construct an extension to any of its

11



rail lines or construct an additional railroad line only if the

Board issues a certificate authorizing such construction.

Furthermore, the 1995 revision to §10901(c) directs the Board to

issue a certificate authorizing construction unless it finds

that such construction would be inconsistent with the public

convenience and necessity. Board precedent establishes a clear

presumption favoring [emphasis supplied] construction proposals.

Midwest Generation, LLC - Exemption From 49 U.S.C. 10901 - For

Construction in Will County, IL, STB Finance Docket No. 3406C,

slip op. at 7-8 (served March 21, 2002).

Petitioner's construction proposal follows the national

trend that has been set in cases such as Effingham RR Co. -Pet.

For Declaratory Order, 2 S.T.B. 606 (1997) involving the

construction, acquisition, and /or operation of common carrier

rail facilities by short line railroads to serve industrial

parks and transload facilities. This trend is necessitated in

part by the disappearance of facilities around ma]or cities for

shippers to get access to rail lines as well as the shift from

handling car load traffic to and from rail shippers to public

rail terminals.2

2 See, e.g. . See, e g., SMS Rail Service, Inc - Petition for
Declaracory Order, STB Finance Docket No. 34483 (served Jan. 24, 2005),
citing SMS Raj 1 Service, Inc. - Lease and Operation Exemption - Pureland
Association/ Inc., Finance Docket No. 32494 (ICC served May 26, 1994), Penn-
Jersey Rail Lines - Acquisition and Operation Exemption - Lines in Penn
Warner Industrial Park, Falls Townsnip, Bucks County, ?A, STB Finance Docket

12



Moreover, while the proposed construction would be subject

to approval under the formal requirements of 49 U.S.C. 10901 and

the related regulations, the Board has almost invariably allowed

smaller construction proposals such as that here to utilize the

individual exemption procedures of 49 U.S.C. 10502 to obtain

approval See, e.g., Ellis County Rural Rail Transportation

District — Construction and Operation Exemption — Ellis

County, TX, STB Finance Docket No. 33731, (served Feb. 15,

2000) (hereafter Ellis County); Pemiscot County Port Authority -

Construction of a Line of Railroad - In Pemiscot County, MO, STB

Finance Docket No. 34117 (served July 2, 2002)(hereafter

Pemiscot); and Southwest Gulf Railroad Company - Construction

And Operation Exemption - Medina County, TX, STB Finance Docket

No. 34284 (served May 19, 2003)(hereafter Southwest).

Under §10502(a), Congress intended for the Board, in a

matter related to a rail carrier providing rail transportation

subject to its jurisdiction, to exempt a person, class of

persons, transaction or service whenever it finds that the

application of a provision of this subtitle - (1) is not

necessary to carry out the transportation policy of §101Ola of

this title; and (2) either (a) the transaction or service is of

limited scope, or (b) the application of a provision of this

No. 33835 (served May 5, 2000), and SMS Rail Service/ Ire. - Acquisition ar.d
Operation Exemption - Valero Refining Conpar.y-Kew Jersey/ STB Finance Docket
No. 33927 (served Sept. 22, 2COC), Volo Shortline Railroao. Co-npany - Lease
and Operation Exemption - Port of Sacramento, STB Finance Docket No. 34114,
(served Feb. 3, 2003)

13



subtitle is not needed to protect shippers from the abuse of

market power.

The legislative history behind §10505 [the predecessor

section no the current §10502] makes clear Congress' intent that

the Interstate Commerce Commission and [now the Board] use its

exemption authority liberally to free certain transactions and
•

services from the administrative and financial costs associated

with continued regulation. In discussing the exemption powers

of the Board's predecessor — the ICC — the Staggers Act

legislative history states:

The policy underlying this provision is that
while Congress has been able to identify broad
areas of Commerce where reduced regulation is
clearly warranted, the Commission is more capable
through the administrative process of examining
specific regulatory provisions and practices not
yet addressed by Congress to determine where they
can be deregulated consistent with the policies
of Congress. The conferees expect that,
consistent with the policies of this Act, the
Commission will pursue partial and complete
exemptions from remaining regulation.

H.R. Rep. No. 96-1430, 96th Cong. 2d Sess. 105 (1980) ; see

also, Exemption from Regulation—Boxcar Traffic, 367 I.C.C. 424,

428 (1983), vacated and remanded on other grounds, Brae Corp. v.

United States, 740 F.2d 1023 (D.C. Cir. 1984). This statement

applies equally to the Board as the ICC's successor.

Exemption of the proposed construction from §10901 is exactly

the type of minor transaction Congress contemplated when it

enacted §10502. The transaction proposed here falls squarely

14



within the four corners of §10502 and its predecessor statute.

Indeed, with the enactment of the ICC Termination Act of 1995,

Board policy clearly favors the approval of short railroad

construction pro]ects by exemption. See, e.g., Ellis County,

supra.; Pemiscot, supra.; and Southwest, supra.

C. APPLICATION OF §10901 IS NOT NECESSARY TO
FURTHER NATIONAL TRANSPORTATION POLICY

Requiring Petitioner to comply with the formal requirements

of §10901 is not necessary to carry out the transportation

policy of 49 U.S.C. 1010la. That section, originally added to

the ACT: by the Staggers Rail Act amendments and incorporated

into the ICC Termination Act, represents Congress1 most recent

expression of rail transportation policy. Of these, a grant of

the petition would satisfy subsections (2) and (7) by minimizing

federal regulatory control over and granting expedited

consideration of Petitioner's request to construct a self-

contained rail yard. It would also satisfy subsections (4) and

(5), by providing a shipper lacking adequate rail access the

option of rail transportation, ensuring the development of a

sound transportation system with effective competition and

coordination between railroads and other transportation modes,

and fostering sound economic conditions in the transportation

industry. See, e.g., Ellis County and Southwest, supra; and

Alamo North Texas Railroad Corporation-Construction and

Operation Exemption-Wise County, STB Finance Docket No. 34C02

15



(served Nov. 8, 2001)(hereafter Alamo). Of particular

significance to Long Island and Suffolk County, a grant of this

exemption would promote transportation safety by removing

numerous trucks from area highways, thereby enhancing highway

safety. Finally, a grant of this exemption would satisfy

subsection (14) by promoting energy conservation through

increased use of energy efficient rail transportation.

D. THE TRANSACTION IS ONE OF LIMITED SCOPE

The transaction unquestionably satisfies -he limited scope

test of §10502(a). The proposed trackage totals only 11,000

feet, in a facility encompassing only 28 acres of land. The

Line would initially serve one major customer. Petitioner

believes the Line will initially handle about 5,000 carloads of

freignt annually after construction. By any measurement the

Board chooses to use, this construction proposal is clearly

limited in scope within the meaning of 49 U.S.C. 10502 (a) (2) (A).

A finding to that effect would be consistent with — and is

indeed required by — the relevant facts of this case and

relevant precedent. See, e.g., Ellis County, supra (4.8 miles

of new construction), Pemiscot, supra (5 miles), Alamo, supra

(2.25 miles), and Southwest, supra (7 miles).
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E. APPLICATION OF §10901 IS NOT NECESSARY
TO PROTECT SHIPPERS FROM ABUSE OF MARKET POWER

Because this transaction satisfies the limited scope test

of §10502 (a), Petitioner does not need to show that it also

meets the alternative test that there is no opportunity to

expose shippers to abuse of market power. But even if the

limited scope test were not satisfied, the exemption sought

herein would still be warranted by virtue of §10502 (a) (2) (B)

inasmuch as Tine subject railroad will offer an additional form

of mcaal competition to the shippers. See, Alamo and Southwest,

supra. In fact, this case is similar to both Alamo and

Southwest because all three cases involve proposals to construct

new rail lines to provide direct rail service to shippers that

would otherwise be dependent largely on truck service for their

transportation needs. Moreover, U S Rail is constructing this

facility at the behest of and for the benefit of the Sills

Group.

v

EXPEDITED HANDLING REQUESTED

U S Rail requests that the Board expeditious]y consider and

grant its proposal. Any unreasonable delay could adversely

affect its ability to provide rail service at the 3RT. Sills

Group and U S Rail have entered into commitments for the

delivery of aggregate stone that contemplate that the rail

construction will be approved during late 2008 and completed

during early 2009. Any significant delays in obtaining

construction approvals will significantly affect the ability of

17



U S Rail and Sills Group to meet their commitments. Moreover,

delays could result in unnecessary utilization of motor carrier

transportation of aggregate material over congested Long Island

roads and highways to the detriment of the public generally.

U S Rail does not believe that this construction proposal

will have any significant adverse environmental, historic, or

community impacts. Officials in the Town of Brookhaven opposed

efforts to construct the subject trackage as "exempt spur"

trackage under 49 U.S.C. 10906 because of the lack of any sort

of environmental reviews and community input. Handling this

matter through the Board's construction approval procedures

should allay their concerns by giving all affected parties a

chance to voice their comments and obtain any mitigation -hat

might be required.

U S Rail doubts that this proposal will present the sort of

issues that other construction proposals typically involve. The

project does not cross any navigable bodies of water so the

jurisdiction and permitting processes of the Army Corps of

Engineers are not implicated. U S Rail is not aware of the

presence of any Indian artifacts or cultural resources or unique

land forms on the site. Furthermore, there are no buildings or

structures of any sort currently on the property. Accordingly,

there should be no impacts under the National Historic

Preservation Act warranting attention. U S Rail is also not

aware of any endangered animal or plant species on the property

that would require the preparation of a Section 7 biological

assessment.

18



As to community impact and safety, BRT would eliminate

significant inbound truck traffic which otherwise would move on

area highways. Potential truck traffic from the BRT will not

generate any significant increases in air or noise pollution.

Additionally, the impacts on the local population should be

modest as there are no residences, schools, hospitals,

recreation facilities, or shopping centers nearby.

U S Rail has reviewed other fairly straight forward

construction proposals such as those filed in Ellis County,

Pemiscot, Alaro, and Southwest, and found that the time required

from the date of filing the petition to the date of the final

decision ran between 6 and 16 months. In view of the BRT's

simplicity, U S Rail proposes and asks the Board to adopt the

approval schedule found in Exhibit E that began to run from the

date of U S Rail's request to SEA for a waiver of the six nontn

pre-filing notice requirement.

In order to facilitate the Board's prompt handling of this

Petition, U S Rail and Sills 1) have begun to work with

community leaders in an effort to resolve their concerns, 2)

have obtained waiver of the six month pre-filing notice required

by 49 CFR 1110 (a) (1), and 3) entered into an MOU with Gannett

Fleming, Inc. and the SEA authorizing Gannett's retention as an

SEA-approved independent third party environmental consultant to

promptly commence environmental review of this project.
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VI

CONCLUSION

Accordingly, U S Rail Corporation requests that the Board

expeditiously grant it an exemption from the provisions of 49

U.S.C. 10901 to permit it to construct and operate a new line of

railroad to serve the Brookhaven Rail Terminal. U S Rail also

requests that the Board grant its Petition in accordance with

the proposed schedule, with the decision effective upon service.

Respectfully submitted,

=6hn D. Heffner, PLLC
John D. Heffner
1750 K Street, N.W.
Suite 350
Washington, D.C. 20006
Telephone : (202) 296-3334

Counsel for Petitioner

Q
/I J C
I \ James H. M. Savage
\J 1750 K Street, N.W.

Suite 350
Washington, D.C. 20006
Telephone: (202) 296-3335

Of Counsel

DATED: August 7, 2008
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EXHIBIT A



VERIFIED STATEMENT OF GABRIEL D. HALL

I, Gabriel D. Hall, of full age, state the following, under

penalty of perjury:

I am the President of U S Rail Corporation ("U S Rail"), an

existing class III common carrier railroad having its principal

place of business in Toledo, OH. I am fully familiar with the

facts and circumstances of this matter frorr. my personal

knowledge.

I submit this verified statement affidavit in support of

the petition of U S Rail for authority to construct and operate

a new Line of railroad in Brookhaven, NY.

In 2007 Sills entered into an agreement with Sills Road

Realty LLC ("Sills") to construct and operate the Brookhaven

Rail Terminal ("BRT").

Initially, service at the BRT will consist of a twice

weekly train of approximately 40 to 50 cars of inbound crushed

aggregate stone. NY&A will transport this traffic to the BRT on

the LIRR line that terminates at Greenport, NY. Upon arriving

at the switch lead into the BRT, the NY&A will then interchange

this traffic to U S Rail which will haul the cars the rest of

the way into that facility. U S Rail will then break and sort

the train, switching and spotting cars for delivery. Once the

cars are unloaded, U S Rail will reassemble the cars into a



train to be interchanged back to the NY&A for -movement from the

BRT.

The services to be rendered at BRT by U S RAIL will

include, among other things, the loading and unloading of rail

cars, the storage of rail freight prior to loading or after

unloading, the transfer of rail freight between trucks and rail

cars.

Ultimately, U S RAIL hopes to attract additional in and

outbound traffic at this facility.

VERIFICATION

Pursuant to 28 U.S.C 1746, I declare and verify under
penalty of perjury under the laws of the United States of
America that the foregoing is true and correct

Executed on. July 15, 2008.

ature]
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EXHIBIT C





EXHIBITD



VERIFIED STATEMENT OF GERARD T. DRUMM

I, Gerard T. Drunm, of full age, state -he following, under

penalty of perjury:

I am the Chief Financial Officer and General Counsel of

Sills Road Realty, LLC ("Sills"). I am responsible for

financial and legal matters with respect to Sills and its

affiliated companies. I am fully familiar with the facts and

circumstances of this matter from my personal knowledge.

I submit this verified statement affidavit in support of

the petition of U S Rail for authority to construct and operate

a new Line of railroad in Brookhaven, NY.

Sills was formed to develop a rail facility on eastern Long

Island that would economically meet the needs of its members for

the transportation of construction aggregates and related

materials (collectively "stone"), as well as serve the broader

Long Island market for such products. Sills acquired a 28-acre

tract of land in Yaphank, Town of Brookhaven, Suffolk County,

Long Island, New York, which was ideally suited for this

purpose. The site is called the "Brookhaven Rail Terminal"

("BRT").

Access to reliable rail servjce is essential if Sills is to

be able to fulfill contractual commitments to its affiliates and

customers for the supply of crushed stone.



The principal purpose of the BRT is to facilitate the

transloading of stone between freight cars and trucks, as well

as to provide areas for the transfer of freight. The BRT will

interchange freight cars with the NY&A along railroad sidings

connecting through a switch to the existing Long Island Rail

Road ("LIRR") track adjoining the property's southern boundary.

The initial traffic to be handled at this facility will consist

of about 5,000 annual carloads of inbound aggregate crushed

stone originating off Long Island. This traffic will be used in

road and building construction by customers on Long Island.

Currently, this traffic moves in very limited quantities by rail

to a facility of inadequate size to accommodate the needs of

Sills customers and affiliates. Sills desires to utilize rail

transportation because highway congestion, capacity constraints

and increasing fuel and other costs maXe motor transportation

both impractical and uneconomical.

Tne location of the BRT is ideally suited for a rail

facility because it is located in an area zoned for commercial

and industrial development bordering the Long Island Expressway

and an existing LIRR rail line. The site is not adjacent to any

residences, schools, hospital, nursing homes, assisted living or

recreational facilities.

Sills entered into an agreement with U S Rail, an existing

Class III short line railroad, to construct and operate the BRT.



VERIFICATION

Pursuant to 28 U.S.C. 1746, I declare and verify under
penalty of perjury under the laws of the United States of
America that the foregoing is true and correct

Executed on: August 6, 2008.

Gerard T. D
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EXHIBIT E: PROPOSED SCHEDULE

COMPLETED

COMPLETED

COMPLETED

COMPLETED

COMPLETED

08/07/08

08/28/08

09/05/08

09/18/08

10/06/08

10/20/08

11/06/08

11/26/08

12/16/08

Initial Meeting between Petitioner, SEA and
proposed independent third party Environmental
Consultant.

Petitioner selects and advises Board of its
selection of independent third party
environmental consultant.

SEA grants waiver cf six months advance notice.

SEA approves choice of environmental consultant,
furnishes Petitioner and consultant with
memorandum of understanding (MOU) for review.

MOU executed; consultant begins work.

Petition for Exemption filed.

STB publishes notice of Petition.

SEA or consultant sends out consultation letter
to affected state, local, and federal agencies.

Public comments due on Petition for Exemption.

Responses to consultation letters due.

Site visit occurs. Need for public scoping
meeting and/or detailed studies to be determined
based upon results of consultation letters and
site visit.

Consultant distributes draft work plan, SEA
issues class of action determination. Consultant
formally begins preparation of the NEPA
docurentation.

Consultant in conjunction with SEA publishes
Draft EA/EIS.

Comments on Draft EA/EIS due.

21



12/24/08 Consultant in conjunction with SEA publishes
Final EA/EIS.

12/31/08 STB issues decision on merits of Petition.
Decision becomes effective absent: any stay.
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Exhibit 2 U S Rail’s request for waiver of EIS requirements 



LAw OFFICES

.JOHN D. HEFFNER, PLLC
1750 K STREET. N.W.

SUITE 200

WASHINGTON. D.C. 20006

PH: (202) 296-3333

FAX: (202) 296-3939

February 20, 2009

VIA ELECTRONIC FILING

Ms. Victoria J. Rutson
Chief, Section of Environmental Analysis
Surface Transportation Board
395 E Street, SW
Room 1106
Washington, DC 20423-001

Re: STB Finance Docket No. 35141, US Rail Corporation - Construction and
Operation Exemption - Brookhaven Rail Terminal

Request for waiver of requirements of 49 CFR 1105.6 (a)

Dear Ms. Rutson:

I am writing on behalf of U S Rail Corporation ("U S Rail") in connection with the
above-captioned proceeding. The purpose of this letter is to request a waiver of the
requirements of 49 CFR 1105 (a) for the preparation of an environmental impact
statement ("EIS") for this railroad construction proposal. For the reasons stated below, U
S Rail believes that an environmental assessment ("EA") should be adequate to address
the environmental impacts of the proposed construction. In support of this request, U S
Rail submits the following information:

On August 7, 2008, U S Rail filed with the Board a Petition for Exemption under 49
U.s.C. 10502 from the requirements of 49 US.C 10901 permitting US Rail to construct
a new line of railroad and related rail facilities at a 28 acre site in Brookhaven, Suffolk
County, New York to be known as the Brookhaven Rail Terminal ("BRT"). The
operations to be performed at BRT by U S Rail will include the interchange of freight
cars with the New York & Atlantic Railway ("NY &A") , the delivery of rail cars to the
BRT over a 200 foot lead track to be constructed connecting the BRT with the existing
mainline of the Long Island Rail Road CLIRR") , loading and unloading of rail cars,
storage of rail freight prior to loading or after unloading, and the transfer of freight
between trucks and rail cars. The total length of terminal track to be constructed within
the BRT is approximately 11,000 feet.. The purpose of this construction is to enable U S
Rail to serve the BRT as a common carrier railroad and to service the rail freight

www.heffnerlaw.com j.heffner e verizon.net



requirements of Sills Road Realty, LLC ("Sills"), which owns the underlying property,
and its affiliated and related companies (together with Sills, "Sills Group").

On March 17, 2008, representatives eru S Rail and Sills, including the undersigned,
participated in a pre-filing meeting with you, members of your staff and representatives
of Gannett Fleming, Inc. ("Gannett"), the proposed independent third party consultant, to
review the parameters of the proposed construction project and applicable environmental
review procedures and requirements. Subsequently, on March 26, 2008, U S Rail
petitioned SEA for a waiver of the six months pre-filing notice required by the Board's
environmental regulations and formally requested approval of its retention of Gannett to
act as the independent third party consultant for the preparation, under the Board's
direction and supervision, of environmental documentation for the project. On April 21,
2008, the Town of Brookhaven ("Brookhaven") submitted a letter of objection to U S
Rail's notice waiver request. On April 29, 2008, U S Rail submitted a response to
Brookhaven's letter of objection. By letter dated June 17, 2008, your office granted U S
Rail's waiver request and subsequently approved the retention of Gannett as independent
third party consultant. Following Gannett's approval by SEA, U S Rail, Gannett and SEA
entered into a Memorandum of Understanding defining the relationships among the
parties and the conditions and procedures to be followed, under applicable regulations
and Board policies, in preparation of all environmental documentation.

On October 14, 2008, SEA sent consultation letters to all affected federal, state and local
agencies and political subdivisions, as well as to the LIRR and NY &A, seeking
comments on the proposed construction of the BRT. Responses to the consultation letters
were received from EPA and the MTAlLIRR. Those responses are referenced herein.

On January 12, 2009, Craig Shirk of Gannett Fleming (the independent environmental
consultant) and Troy Brady of your office inspected the site along with representatives of
U S Rail and Sills.

The Board's regulations provide that an EIS normally is prepared in connection with a
rail construction project. See, 49 C.F.R. 1l0S.6(a). However, 49 C.F.R. 1l05.6(d)
provides for flexible exceptions to the general rule:

The Board may reclassify or modify these requirements for
individual proceedings.... [I]n a rail construction, an
applicant can seek to demonstrate (with supporting
information addressing the pertinent aspects of 49 C.F.R.
1105.7 (e)) that an EA, rather than an EIS, will be sufficient
because the particular proposal is not likely to have a
significant environmental impact.

U S Rail respectfully submits that an EA is sufficient, in this case, under the standards of
49 C.F.R. 1105.6(a) because the proposed construction of the BRT is not likely to have a
significant environmental impact. Referring to the pertinent aspects of 49 C.F.R.
11OS. 7(e) and supported by the results of prior environmental documentation related to



the site, the site field inspection referred to above and the responses to SEA's
consultation letters, U S Rail's reasons for concluding that the proposed construction is
not likely to have a significant environmental impact are as follows:

(1) Proposed Action and Alternatives

U S Rail proposes to construct and operate a rail yard on 28 acres of property in
Brookhaven, Suffolk County, New York consisting of a new switch to connect the BRT
with the existing LIRR mainline, a 200 foot lead track and approximately 11,000 feet of
terminal track arranged within the facility substantially as set forth in a proposed site plan
that has previously been submitted to SEA and the Board ("Site Plan"). In addition to the
tracks, U S Rail will construct and operate (i) an unloading pit to receive aggregate stone
products, (ii) related bunkered storage to temporarily store stone products prior to loading
these materials into trucks, (iii) an enclosed transload dock to handle merchandise freight,
(iv) facilities to load, unload and store containerized freight and (v) a scale house and
scales, all in accordance with the Site Plan. Initially, the Sills Group will be the only
customer of U S Rail receiving approximately 5,000 carloads annually of crushed
aggregate stone and similar products for wholesale distribution within the Sills Group and
to third party customers; however, as a common carrier, U S Rail will solicit freight
business from any customer seeking to use its services and the facilities of the BRT. It is
anticipated that initial rail traffic at the BRT will consist of two inbound and outbound
trains per week.

Three alternative sites for the BRT were considered but rejected for various reasons
including size constraints, lack of proximity to existing rail infrastructure, lack of easy
access to the interstate highway system, zoning restrictions, the absence of development
incentives, and the potential for adverse impacts on residential and community
development.

(2) Transportation System

Freight currently moves to and from Long Island almost exclusively by truck.
Construction and operation of the BRT is expected to significantly reduce regional
reliance on truck transportation, enhance roadway safety, reduce petroleum hydrocarbon
emissions and ameliorate traffic congestion. The proposed action will not result in a
diversion of freight traffic from rail to any other transportation systems or modes.

(3) Land Use

The BRT will be located within an Empire Development Zone of the Town of
Brookhaven. Empire Zones are specifically dedicated to industrial and commercial
development, with which the BRT is consistent, and attract such development with a
variety of tax benefits and financing and training incentives. The BRT site is presently
undeveloped with no adjoining residential or community uses, and is neither prime
agricultural land nor located within a designated coastal zone.



(4) Energy

Although the proposed action will result in new rail traffic and, thus, a modest increase in
energy use for train operations, diversion of freight traffic from truck to rail
transportation is expected to result in an overall net reduction in the use of energy
resources. Furthermore, crushed stone aggregates, the principal bulk commodity to be
handled at the BRT, are routinely recycled in the production of asphalt, concrete and
other construction products.

(5) Air

US Rail proposes to construct a new line of rail under 49 US.c. 10502 in what the EPA
classifies as a moderate non- attainment area for ozone and an attainment area for PM 2.5
that will accommodate fewer than the action level of three trains per day' and no
significant adverse impact on local or regional air quality is expected as a result of the
construction and operation of the BRT. Indeed, as a result of the diversion of freight
traffic from truck to rail transportation, significant improvement in local and regional air
quality may occur.

(6) Noise

Consistent with current rail freight movement patterns along the LIRR mainline, expected
low speed operation of rail movements within the BRT and the BRT's proximity to the
interstate highway system, U S rail does not expect incremental increases in noise above
approved thresholds. Furthermore, there are no sensitive receptors in the project area

(7) Safety

The BRT will be an entirely self-contained gated facility within a perimeter chain link
fence. The site and does not encroach on any public rights-of-way or public highways.
Consequently, offsite safety impacts are not a major consideration.

(8) Biological Resources

Relatively recent environmental studies of the BRT site have been provided by the
independent third party environmental consultant for the SEA's review. Results of the
field inspection confirm the absence of any endangered or threatened species at the site or
areas designated as a critical habitat. There are no wildlife sanctuaries or refuges, national
or state park or forests that would be affected by the proposed action.

1 As the MTAILIRR notes, service to the new facility would add four freight movements per week (two in
each direction) to NY &A's existing volume of 10 such freight movements per week. By way of
comparison MTAILIRR diesel powered commuter trains currently generate 48 movements per week
through Yaphank (passing the BRT site) at significantly higher speeds and consequent higher noise levels.



(9) Water

No waters of the United States, any wetlands or any 100-year flood plains are impacted
by construction and operation of the BRT and the proposed action is consistent with
applicable federal, state and local water quality standards. Prior environmental studies of
the site confirm that construction of the BRT would have no adverse effect on surface or
groundwater resources. EPA recommends special consideration be given to preventing
possible contamination of groundwater, as the site is located over the NassaU/Suffolk
Sole Source Aquifer. However, the site is not in a deep water recharge area, and the
adjoining property has been approved for construction of a gas fired power generating
facility with oil back-up.

(10) Cultural Resources

Prior environmental reviews of the site and the field inspection revealed no known
historic or archaeological sites, no historic structures or potential historic, archaeological,
or cultural resources. EPA recommends an environmental justice analysis be performed.
In view of the relative isolation of the BRT site from potentially affected environmental
receptors, U S Rail respectfully disagrees with EPA.

U S Rail submits that the foregoing information, along with a review of prior
environmental studies of the site and responses to the consultation letters as well as the
results of the field visit, are sufficient under 49 c.P.R. 1105 .6(a) to justify modification
of the Board's requirements for an EIS to require only the preparation of an EA with
respect to the BRT project. If your office requires any additional information in order to
make that determination, please contact the undersigned at your convenience.

Respectfully submitted,
John D. Heffner, PLLC

0;;~~1:::r-
Of Counsel

cc: William Plumpton
Troy Brady
Mark Cuthbertson, Esq.



CERTIFICATION OF PROOF OF SERVICE

I certify that I served this day by electronic mail
upon all parties a true copy of the within pleading.

r~James H. M. Savage

Dated: February 20, 2009



 

Exhibit 3 Board’s response to U S Rail’s request for waiver of EIS requirements 



SURFACE TRANSPORTATION BOARD
Washington, DC 20423Office of Economics, Environmental Analysis, and Administration

James H. Savage, Esq.
1750 K Street, NW
Suite 350
Washington D.C. 20006

March 31, 2009

RE: Finance Docket No. 35141, U.S. Rail Corporation, Construction and Operation
Exemption, Brookhaven Rail Terminal, Suffolk County, New York

Dear Mr. Savage:

I have received your letter of February 20,2009, requesting a waiver of the
preparation of an Environmental Impact Statement (ElS) for U.S. Rail Corporation's
proposed rail line construction and operation project called the Brookhaven Rail
Terminal. You also provided the Board's Section of Environmental Analysis (SEA) with
preliminary information regarding the project, as well as the potential environmental
affects discovered to date that may be associated with the proposed project. For the
reasons detailed below, SEA believes that an Environmental Assessment appears to be
the appropriate document for this proceeding and is granting your waiver request.

Background

On August 7, 2008, U.S. Rail filed a petition for exemption with the Board
seeking the Board's authority to construct and operate approximately two mile long rail
line and other, related rail facilities on a 28 acre site in Brookhaven, Suffolk County, New
York. The new rail line would serve the Brookhaven Rail Terminal.

The proposed rail construction project is located in an area that is zoned for
industrial and commercial purposes. The land bounded by 1-495 to the north,
commercial/industrial businesses to the west, and a power generation facility to the south.
SEA believes that because of the proposed project's largely commercial and industrial
setting, impacts such as noise and vibration would be relatively minor. Further, SEA
does not expect the proposed project to adversely affect or conflict with existing land use
plans or local zoning. I

I The Town of Brookhaven has noted that the proposed project appears to be consistent with existing
zoning and permitted use as outlined in the Town's Town-Wide Land Use Plan adopted in 1996.



SEA's EnvirOlIDlental Review To Date

On October 14,2008, SEA contacted key Federal, state, and local agencies,
provided them with information about the Brookhaven Rail Terminal proposal, included
a map, and requested any preliminary information that they might have on the possible
environmental effects of the proposal. In response to these consultation letters, the
Federal, state, and local agencies did not identify any significant environmental issues
with the proposed action.' Then, on January 12,2009, SEA and its third party consultant
for this proceeding, Mr. Craig Shirk of Gannett Fleming Inc., conducted a site visit to the
project area. During the site visit, SEA noted the largely industrial area, the apparent
absence of wetlands, and the lack of vegetation. 3

Conclusion

Based on all the information available to date, we believe that the proposed rail
project is unlikely to have any significant environmental impacts, and therefore,
preparation of an Environmental Assessment is the appropriate level of environmental
review. Moreover, we believe that any impacts can be addressed through appropriate
mitigation measures. Accordingly, pursuant to 49 CFR 1105.6(d), SEA is granting your
request for a waiver of 49 CFR 1105.6(a), which normally provides for the preparation of
an EIS for rail line construction proposals.

After the Environmental Assessment is prepared, SEA will make the document
available for public review and comment. Once the comment period has concluded, SEA
will prepare a subsequent environmental document that discusses any comments
received, appropriate modifications, and additional analysis that may be necessary. That
document will also set forth the final recommended mitigation measures. Please be
aware that if the Environmental Assessment process discloses unanticipated
environmental impacts that are significant, we will require the preparation of an EIS at
that time.

If you have any additional questions, please feel free to contact me or Troy Brady
of my staff at (202) 245-0301 or e-mail at Troy.Bradv(Q)stb.dot.gov.

Sincerely,

tL1J~
Victoria Rutson
Chief
Section of Environmental Analysis

2 SEA received eleven comments in response to its consultation letters. The comments raised issues related
to the NassaU/Suffolk Sole Source Aquifer, wetlands, environmental justice, traffic, and fauna and flora.
3 SEA noted the existence of a narrow band of scrub growth along the perimeter of the proposed site. SEA
also noted, on the west side of the proposed site, tree stumps that indicated the removal of scrub growth.
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Exhibit 4 U S Rail’s request for waiver of the six month pre-filing notice 













 

Exhibit 5 Board’s response to U S Rail’s request for waiver of the six month 
pre-filing notice 

 







 

Exhibit 6 U S Rail’s request for Third-Party Contractor 







 

Exhibit 7 Board’s approval of Third-Party Consultant 

 







 

Exhibit 8 U S Rail’s agreement to the New York State Environmental Quality 
Review Act (SEQRA) Negative Declaration with the Town of 
Brookhaven 
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P H I ()202» 296-3333 

FAX! (202) 296-3939 

March 30, 2010 

Cyntliia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 VIA ELECTRONIC FILING 

Re: STB Finance Docket No. 3 5141 U S Rail Corporation -
Construction and Operation Exemption - Brookhaven Rail Terminal 

Dear Ms. Brown, 

In concurrence with the Town of Brookhaven's ("Brookhaven") March 30, 
2010 letter withdrawing all opposition to the Brookhaven Rail Terminal project 
("the Project") and supporting the expedited approval of the Project, please accept 
Petitioner U S Rail Corporation's letter requesting the proceeding be immediately 
restored to the Board's active docket, and further requesting the Board issue a 
Scheduling Order providing for a final Decision being issued within 30 days after 
completion ofthe EA process. Petitioner beheves expedited treatment is warranted 
both in view of the duration of this proceeding and particularly in view of the 
Town's findings of no significant environmental impact under SEQRA and SEA's 
own preliminary fmdings of no significant environmental impact. 

Brookhaven's Resolution of Approval of Settlement and the New York State 
Environmental Quality Review Act (SEQRA) Negative Declaration and Notice of 
Determination of Non-Significance is attached. 

www.heffnerlaw.com j.heffner«verizon.net 
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We thank the Board for its time and consideration. 

Very truly yours, 
John D.Heffher, PLLC 

By: James H. M. Savage 
Of counsel 

Attomeys for Petitioner 
U S Rail Corporation 

JHS/mhd 
Att. 

cc: Mark D. Cuthbertson (via electronic mail, w/att.) 
Robert Ryback (via First Class mail, w/att.) 
Thomas Stilling (via electronic mail, w/att.) 



MEETING OF: MARCH 23,2010 RESOLUTION NO. 2010-312 

MOVED BY COUNCILMEMBER: CONNIE KEPERT 

REVISION 

SHORT TITLE: SEQRA NEGATIVE DECLARATION - AUTHORIZATION TO SETTLE 
CERTAIN MATTERS BETWEEN THE TOWN OF BROOKHAVEN. SILLS ROAD REALTY, 
LLC, US RAIL CORPORATION. WATRAL BROTHERS. INC.. PRATT BROTHERS. INC.. 
ADJO CONTRACTING CORP.. AND SUFFOLK & SOUTHERN RAILROAD. LLC. 

DEPARTMENT: Law 

REASON: 

PUBLIC HEARING REQUIRED: 

DEPARTMENT OF FINANCE APPROVAL: 
DOLLARS INVOLVED: 

YES NO 

SEQRA REQUIRED: 
DETERMINATION MADE: POSITIVE NEGATIVE 
FEIS/FINDINGS FILED: 
EXECUTION OF DOCUMENT REQUIRED: 

. Present 

1— 

Absent 

Councilmembmr Flore-Rosenfeld 

Councllmember Bonner 

Councllmember Walsh 

Councllmember Kepert 

Councllmember Mazzei 

Councllmember 

Supervisor Lesko 

Motion 

. 

v/ 

^ 1 

Ay. 

U 
u 
(y 

b 
1/ 
/ 

• / 

No 

r 

r 

^ 

Abstain { Not 1 
VoUng 

1 



RESOLUTION NO. 2010-312 
MEETING OF: MARCH 23.2010 

SEQRA NEGATIVE DECLARATION -
AUTHORIZATION TO SETTLE CERTAIN 
MATTERS BETWEEN THE TOWN OF 
BROOKHAVEN. SILLS ROAD REALTY. LLC, 
US RAIL CORPORATION, WATRAL 
BROTHERS, INC.. PRATT BROTHERS. INC.. 
ADJO CONTRACTING CORP., AND 
SUFFOLK & SOUTHERN RAILROAD. LLC. 

WHEREAS, the Town Board Is presently considering settling certain matters between 

the Town of Brookhaven. Sills Road Realty. LLC; US Rail Corporatton. Watral Brothers, inc., 

Pratt Brothers, Inc. ADJO Contracting Corp.. and Suffolk & Southem Railroad, LLC; and 

WHEREAS, the Division of Environmental Protection has completed an Environmental 

Assessment Form with respect to said proposed action, and has submitted same and 

recommendations to this Town Board for its consideration and review; 

NOW. THEREFORE, BE IT RESOLVED, by the Town Board of the Town of 

Brookhaven that based upon the Town Board's examination ofthe Environmental Assessment 

Form and recommendatk>ns, and the appropriate criteria for determinatksn of significance, the 

proposed actton is an Unlisted action which will not have a "significant impact" on the 

environment, and. therefore, no Environmental Impact Statement need be prepared, and be it 

further 

RESOLVED that this resolution constitutes a "negative declaration" pursuant to SEQRA 

and that this Board's Findings and Notice of this detemnination (as set forth in the notice of 

determination attached hereto) shall be filed to the extent required by the State Environmental 

Quality Review Act or as deemed necessary by this Town Board. 



SEQR 
NEGATIVE DECLARATION 

NOTICE OF DETERMINATION OF NON-SIGNFICANCE 

I .BAD AGENCY; Town ofBrookhaven Town Board 
One Independence Hill 
FarteingvillcNY 11738 

TITLE OF ACnONt APPLICANT: 
Authorizing settlement witii Town ofBrookhaven Town Board 
Sills Road Realty er a/ for 
the constmction of a rail freight terminal 

SKOR STATUS: UNUSTED 

DESCRIPTION OF ACTION; 
To authorize a settlement between the Town ofBrookhaven and Sills Road Realty et al 
for the construction of a rail fieight terminal. The settlement discontinues a lawsuit 
commenced by the Town ofBrookhaven against Sills Road Realty et al for starting the 
constniction of a rail fieiglit terminal without Town approvals. As part of the settlonent. 
Sills Road Realty et al has agreed to various conditions and covenants that will reduce 
the impacts ofthe proposed rail fieight terminal. 

I.OCATION; Sills Road (County Routel010 
Yaphank, New Yoik 
SCTM 0200 663.00 03.00 lots 001.000,027.002.027.003 and 027.004 

0200 704.00 04.00 lots 001.000 and 002.00 
0200 704.00 05.00 lots 001.000 and 002.00 
0:200 704.00 02.00 lots 001.000,002.00,030.000,031^000: 

033.000,034.000,035.000 and 036.000 

This Notice is issued pursuant to 6 NYCRR Part 617 (State Environmental Quality 
Review) ofthe implementing regulations pntaining to Article 8 (State Enviroimiental 
Quality Act) ofthe Environmental Conservation Law. 

REASONS SUPPORTING THIS DETERMINATION; 

1. The Town Board of the Town of Brookhaven, based on consultation with the 
Division of Environmental Protection ofthe Town ofBrookhaven and upon 
reviewing the proposed action in accordance with 6 NYCRR Parts 617.3 and 
617.6, using available documentation and then comparing this information with 
the thresholds set forth in 6 NYCRR Part 617.4 and 6 NYCRR Part 617.S, has 



detennined that the proposed action is an Unlisted Action. The proposed action is 
not an approval ofthe site plan or the proposed activity but is for the settlement of 
a lawsuit conunenced by the Town of Brooldiaven against Sills Road Realty et al 
for commencing woric without Town approval. As part ofthe settlement. Sills 
Road Realty er a/ has agreed that all woik shall be coiLsistent the jqpplicable 
standards m the Town code ofthe Town ofBrookhaven, the Code of Suffolk 
County, and applicable federal standards. 

I. The Town of Brookhaven Town Board, based on consultation with the Division 
of Environmental Protection of die Town ofBrookhaven and a review and 
analysis ofthe proposed action, the Long Environmental Assessment Form, the 
criteria contained in 6 NYCRR Part 617.7, aerial photogrsphs, field 
reconnaissance, cultural resource and wetland maps, a i^ other information related 
to potential environmental concems, finds that the proposed action is not 
anticipated to have a significant effect upon the environment. 

3. No significant impact is expected to occur to: land resources, aesthetic resources, 
groundwater, surface water, archaeological resources, open space and recreation, 
transportation, eitergy, noise and odor, and public health. As part ofthe 
settlement. Sills Road Realty a al has agreed to various mitigation measures 
including the installation of dust control measures, retention of S inches of 
stormwater, establishing a vegetated bufrCT around the perimeter ofthe site to 
reduce noise and visual impacts, establishing a SO foot landsc^)e buffer along the 
site frontage to reduce noise and visual impacts and revegetating 30 percent ofthe 
site. 

4. The property is zoned L-1 industrial and the proposed use of the property is 
consistent with its zoning; no significant impacts are expected to the growth and 
character ofthe community. The elevation ofthe site is lower tiian the existing 
grade which reduces the noise and visual impacts of tiie proposed rail tenninal. 

linal will have-fee capabiUty of handling the unloading and 
temporary storage of bulk commodities consisting principally of cmshed stone 
aggregate, merchandise freight, and intemiodal container shipper will reduce 
vehicle congestion of local roadways and will protect air quality be reducing 
vdiicle miles traveled. 

6. There shall be no collection, sorting, separation, processing, incineration, 
treatment, management, disposal, or transport of solid waste and constniction and 
demolition debris, unless required under federal law. 

7. The proposed construction ofthe rail fright terminal, because h requires fedoal 
approval and review by the Surface Transportation Board, is subject to the 
provisions ofthe National EuA^ronmental Policy Act which will specifically 
assess the enviroiunental impacts ofthe constraction and operation ofthe rail 
freight teiminal. 



REVIEW AGENCY: The Town of Brooldiaven Town Board 

CONTACT PERSON: Jeffrey Kassner, ACIP 
Department of Planning, Environment & Land Management 

ADDRESS; One Independence Hill 
FanningviUe.NY 11738 

TFLEPONE: 631-451-6458 

COPIES OF THIS NOTICE SENT TO: 

Town ofBrookhaven Town Clerk 

THIS DETERMINATION IS NOT COMPLETE UNTIL AUTHORIZED AS 
FOLLOWS: 

ADOPTED BY RESOLUTION OW; 

PATRICIA EDDINGTON. TOWN CLERK; 



Application No. T~" 

PART 2 

General l n f o m w t l o n ( R n d Carefully} 

PROJECT IMPACTS AND THEIR MAGNITUDE 
RMponslbmiy of Lead Agwwy 

In compMing the fonn ttw reviewer shoukl be guided by ttw question-. Have my meponses and detemtinatione been 
reaaonable? The reviewer Is not expected to be en expert envlronnwnlal anaiysl 
The Exsmplos provided are to assist the reviewer by showing types of impacts and wherever possble the threshold of 
magnitude that would trigger a response in column 2. The examples are generally applicable ttireughout the Slats and for 
mostsllualions. B u i for any specHicpraiect or site other exan^leaandtor lower thresholds may baapprapriale tor a 
Potential Large Impact response, thus requiring evaluation in Part 3. 
The impacts of each project, on each site, in esch locality, will vary. Therefore, the examplea are Hiustrative end have been 
offered as guldanoe. They do not oonslilule an exhausllva list of impacts and thresholds to snswer eeeh quesUon. 
The nuntoer of examples per question does not indtealB the importance of esCh queslton. 
In ideniifying impads, conalder long tonn, short tann and cumulative eftects. 

instnicUone (Read carefoly) 
a. Answer each of the 20 questions in PART 2. Answsr Yee if there wrill be any impacL 
b Maybe enswereAouM be considered BS Yeesnswers. 
c. If answering Yea to a question then check ttw appropriate box(oolumn1 or 2)toindicato the potential aize of the impacL If 

impact threshold equals or exoaeda any example provided, check column 2. If Impact wiH occur but ttirsshotd is iowsr than 
exampte, check oohimn 1. 

d. identilying ttiat an Impact will be potentially large (column 2) does not mean ttwt It is also necessarily significant Any 
large impact must be evakialed in PART 3 to detonnine signMcanos. Menlifying an impact in column 2 simply asks ttwt It 
be tookedet further. ^ «.^« 

e If nvlewer has doubt about size of ttw Impect ttwn consider ttw Imped Bspotenttally large and proceed to PART 3. 
f If a potentteHy large Impect checked mookimn 2 can be mitigafed by ehange(s) in ttw project toe small to moderate 

i m p e d also check ttie Yes box In column 3. A No response Indlcstea ttiat such a leductton is not posMte. Thismust be 
exptained In Part 3. 

1 
Small to 
Moderate 

Imped 

2 
Potential 

Large 
Impad 

3 
Can Impad Be 

Mitigated by 
Proied Change 

Impact on Land 

1. WUl ttw Proposed Action result in a physical change to ttie projed 
alto? 

NO [ 7 YES ̂ j 

Examplee that wouM apply to cohimn 2 
Any corwtrudton on stapes of 15% or greater, (15 foot 
riae per 100 foot of tongtti), or where ttw general stopes 
in ttw projed eree exceed 10%. 

Construdion on lend where ttw deptti to ttw water tabte 
is less ttwn 3 feet 

Construdton of paved parking area for 1,000 or more 
vehicles. 

Construdion on land where bedrock is exposed or 
generaVy wittiin 3 feet of existtng ground surfooe. 

Construdion that will continue fbr more ttian 1 year or 
Involve more ttien one phese or stage. 

Excevation for mining purposes that would remove 
more than 1.000 tons of natural material (i.e., rock or 
soil) per year. 

G G^" GN« 

G 

G 

G 

G 

G 

n 
G 

n 
r 
G 

Pvea 

Cves 

GVa. 

Cv« 

[HYes 

G^o 

G N O 

C N O 

GiNo 

H N O 
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• ConstructkNiorexpenatonofeaanteiylandGH. 

• Constniction In a designated ftoodway. 

• Ottwr impacte'. 

1 
Smalto 
Moderste 
Imped 

n 
n 
n 

2 
r i l ^Mnl iMl 
cwwiHim 

Large 
Impad 

• 
n 
• 

3 
Can Impad Be 

MHigatodby 
Projed Change 

•Yea G N O 

• Y e . O N O 

nY«s G M O 

iThe construction of railroad track, switches, scales, bulk storage facilities, buikiings, entrance ramp all of whkh will be 
Imltigated by project design. 

2. WHIttwrebeanefliedtoenyuraquearunuauallandformalbundon 
ttw aito? (i.e., difte, dunea, gedoglcel fomiaUona, etc.) 

1N0 r—lYES wr n 
• Specillc lend fomna: • n •Yea DNii 

Impact on WMar 

Win Proposed Adton atibd any water body designalad aa proteoled? 
(Under Articles 15,24,25 of the Envlronmentel Conseivatton Law, 
ECL) 

[T.NO CYES 

Examplee ttiat wouM apply to oohimn 2 
• Devetopable area of site contains a protected water body. 

• Dredging more than 100 cubto yards of mateital from channel of 
a protected stteem. 

• Extenston of utMty disbibutlon fadlitles ttirough s protected water 
body. 

c 
G 

G 

C 
G 

GYes GiNo 

GYO" GNO 

C G Y " GNO 

• Conatoudlon in a designated freshwater or tktelwBttand. 

• Other ImpsTtS' 

4. WHIP 
watei 

r 
reposed Adkxi afled any non-protedad existing or new body of 
7 
• NO p V E S 

Exampiaa that wodd apply to column 2 
• A10% increaaa or decrease in ttie sucfoce area of any body of 

water or more ttian a 10 acre increase or decreese. 

• Construdton of a body of water ttial exceeds 10 acres of surtace 
area. 

• 
Dther impads: 

G 
— C — 

— 

G 

O 

G 

G 
— D 

— 

G 

Gi 

G 

• C Y -

- Grna 

Gve. 

Gves 

Gve. 

GNO 

GNO 

-

GNO 

GNO 

GNO 
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1 2 3 
Small to Potential CanlmpadBe 
Moderate Large Mitigatedby 

Impad hnpad Prajed Change 

5. Will Propoaed Adion af tod surfece or groundwater quality or 
quantity? 

ff!NO G^^® 

Examplee ttiat wouU apply to odumn 2 
• Proposed Adton win require a dischaigepermiL \_j 

• Propoaed Action requkes use of e source of water ttietdoea not G 
have epprovel to aerve proposed (projed) adton. 

• Proposed Adton requbes water supply from wells wHhgrealar G 
ttwn 45 gsltona per minute pumping capacity. 

• Construdion or operatton cauaing any contamlnatton of a water G 
supply system. 

• Proposed Adton will adveraelyalfed groundwater. G 

• Lk)uideflkientwUI be conveyed off ttw site to facUlttea whteh G 
preaenUy do not enst or have inadequate capacity. 

. Proposed Action would uae water in excess of 20,000 gallons [ " j 
per day. 

• Proposed Action will likely causa ailtatkm or ottwr diacharge into G 
an existtng body of water to ttw extent ttwt ttwre wiU be an 
obvtous visual contrast to natural conditions. 

• Proposed Actton wW require ttw storage of petroteum or G 
chemical produds greater than 1,100 galtona. 

• Proposed Adton will allow residenttel uses in areas wittwut G 
water and/or sewar services. 

• Proposed Adion kicalea commereial and/or tnduatrwl uses G 
which may require new or expanston of existtng waate treatment 
and/or storage facilities. ' _ _ , ^ _ _ _ _ 

n 
n 
n 
n 
G 
• 
n 
• 
n 
• 
n 

GY«« C N O 

OYoi G N O 

GYOS G N O 

G Y 6 S G N O 

O Y - O N O 

OYSS O N O 

G Y O S GlNo 

DYO* G'NO 

OYO* G N O 

G,Yes G N O 

G Y - G'NO 

. Ottierlmpads: G O O ^ - C )No 
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1 2 3 
SmaBto Potential CanhnpadBe 
Moderate Large Mittgatad by 

bnpad bnpad Projed Change 

6. WHI Propoeed Adton alter dninage flow or pettema, or surftee water 
runoff? 

| f f :NO [ H Y E S 

Examplea ttiat wouM apply to cohimn 2 

• Prapoaed Adton wouU change ftood water flows 

• Proposed AcHon may ceuseaubsldnttsleioston. 

• Propoaed Adton ie inoompetible wKh exiattng drainage pettema. 
• Propoaed Adton wHIellowdevetopment in edeaignatad 

ftoodway. 

G 
G 

G 
G 

O 

c 
c 
G 

GYea ONO 

OYea O N O 

G Y - GNO 

G Y « GNO 

• Ottiarimpada: G G GYea G N O 

IMPACT ON AIR 
7. Will Proposed Adton eflbd air quality? 

J l ^NO [ - ] Y E S 

Examptea ttiat wouM apply to column 2 -
• Proposed Actton will induce 1,000 or more vehicto trips in any G O G Y S S G N O 

given hour. 

• Propoeed Actton will result in the inchwralton of more ttwn 1 ton G G) Gvee ONO 
of refuse per hour. 

• Emisston rate of total contamlnante win exceed 5 lbs. per hour G G I JYea G ' N o 
or a heet aouroa produdng more ttwn 10 mlion HTU's per 
hour. 

• Proposed Action will allow an increase in ttw amount of land G G Gvea G N O 
oommittadj 

Proposed Adton will altow an increase in ttw density of G G G Y * * G J N O 
industrial development within existing industrial araes. 

Ottwr impads: G G C Y O S G N O 

IMPACT ON PLANTS AND ANIMALS 

8. Will Proposed Adton aflad any ttiraatened or endangered species? 

Examptaa ttiat would apply to column 2 
• Redudion of one or more spedes lislad on ttw New York or G G G Y e s G ' N o 

Federei list, using the site, over or near 
the site, or found on ttw site. 
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* Removal of any portton of a oittcal or significsnt wikliife habitat. 

Appllcatton of peattdde or herbicide more ttwn twice e year, 
ottwr ttwn fbr egrieultural puiposes. 

• Other impeCto: 

1 
Small to 
Moderate 

Impad 

G 
C 

2 
Potential 

Large 
Impad 

G 
G 

3 
Can Impad Be 

Mittgatad by 
Projed Change 

G Y " CNO 

GYea CNO 

G G GYea CNO 

g. Will Proposed Adton subatanttally afled non-thteatened or non-
endengared apedee? 

I ^NO ^ Y E S 

Exemptoe ttiat wouM apply to cohinn 2 
• Propoaed Adton wouM substenttsiiy interfere writti any reaident 

or migratory fiah, ahellfiah or wlUlfe species. 

• Proposed Actton requires the removal of more ttwn lOacraa of 
mature foreat (over 100 yean of age) or ottwr tocaHy hnportont 
vegetation. 

• Ottwr impeds: 

c 
c 
G 

G O Y ~ GNO 

G C^" G"*" 

G CYOS O No 

IMPACT ON AGRICULTURAL LAND RESOURCES 

10. Wm Proposed Adton affiad agricultural land resources? 
ITiNo |;^YEs 

Examplee ttiat wouM apply to odumn 2 
• The Proposed Adton would sever, cross or limit 

agiicullural tend (ini 
to 

orchard, eto.) 

• Constmction activity would excavate or compad ttw sdl prolite of G 
agricultorel land. 

• The Propoaed Action wouM irreversibly convert more than 10 ^ 
acres of agricultural land or, if tocated in an AgriculturelDisbict, 
more than 2.5 acres of agricultural tend. 

OYSS GNO 

G G Y - GNO 

G GYOS GNO 
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1 
Smallto 
Moderate 

Impad 
Large 
bnped 

CanhnpadBe 
Mitigatedby 

Projed Change 

The Propoeed Action would dianipt or prevent hstaUation of 
agrtoultural land management systems (e.g., subsurfece drain 
Itoea, outtet dHchee, atrip cropping); or create a need fbr aud i 
meaaurea (e.g. ceuate a taim Itokl to drain pooriy due to 
increaaed runoff). 

OU wr impacte: 

c 

G 

G OY« C ^ 

C Gves G No 

IMPACT ON AESTHETIC RESOURCES 

11. V\AII Propoaed Action af fed aesttwttc resources? (If neceeeary, uae 
ttw Viaual EAF Addendum in Sedton 817.20, Apfwndix B.) 

jTNO (HYES 

Examplee ttiat would apply to odumn 2 
Propoaed lend uaee, or pn^sd componente obvtousiy diflbpsnt 

* fiaiin or in aharp oontrad to cunent sumxinding tend use 
pettems, whether man-made or natorel. 

« Proposed tand uses, or projed componente visibte to uaere of 
aeattwtic reaouroas which wHI ebninate or signilicantty reduce 
their enjoyment of ttie aeattwttc quaUttea of ttiat resouroe. 

* Projed componente that will reauH to the etiminatton or 
significant screening of soente views known to tw important to 
Uwaree. 

* Ottier impads: 

G 

G 

O 

G 

G G Y ~ GNO 

G Gve. G N O 

G GYea G N O 

C GYea G N O 

IMPACT ON HISTORIC AND ARCHAEOLOGICAL RESOURCES 
12. wm propoaed Action impad any site or sttudure uf lilslorta; 

prehistorto or paleontotogical importance? 
I T NO •JYES 

Exemplee ttiet would apply to odumn 2 
• l*roposed Adton oocuning wholly or partiaHy within or 

substantially oontiguoua to any fedii^ or site listed on the State 
or National Register of histoito pteces. 

• Any imped to snardiaedogical site or fossil bed tocated wittw) 
the projed site. 

• Propoeed Adion will occur in an area designated as sensitive 
for archaedogical sites on ttw NYS Site Inventory. 

n 

n 
n 

n 

n 
c 

Dves GNO 

• Yes GNO 

OYOS GNO 
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SmaOto 
Moderate 

impad 

n n l n ••§! • 1 

rownuBi Large 
Impad 

CanlmpadBe 
Mitigatedby 

Prqjed Change 

Ottierlmpads: c C G Y « GNO 

IMPACT ON OPEN SPACE AND RECREATION 
13. WHI propoaed Adton aflled the quantity or quaMy of exiettng or future 

open apaoes or recreational opportuniUea? 
gNO •JYES 

Examplea ttwt wouto apply to odumn 2 

• Ttw pemianentfbredosure of a future recreational opportunity. 

• A major reduction of an open epaoe Important to ttw community. 

• Ottwr knpacta: 

c 
G 
G 

G 
G 
G 

O Y - CNO 

GYO« GNO 

G Y O S G ' N O 

IMPACT ON CRITICAL ENVIRONMENTAL AREAS 
14. VMII Proposed Action imped ttw exceptional or unique 

chamCterisScs of a critteal environmental area (CEA) eatablished 
pursuant to subdMston 6NYCRR 617.14(g)? 

Î NO flYES 

List tha environrTwntal chandertetica ttwt caused the designation of 
ttw CEA. 

Bxaiiiplee ttwt wouM apply to udunm 2 — — 
• Proposed Adton to tocato wittiin ttw CEA? 

, Proposed Adton wiH result in a reduction in the quanUty of the 
resouroe? 

• Proposed Actton wiU result in a reduction in ttie quality of the 
resource? 

• Proposed Adton win impad ttw use, liindton or enjoyment of the 
resouroe? 

• Ottwr impada: 

G 
G 

G 

G 

G 

G 
G 

G 

G 

G 

GYea 

GYSS 

G'Yes 

GYes 

GYes 

GNO 

GiNo 

G N O 

GiNo 

GNO 
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IMPACT ON TRANSPORTATION 

IS. win there be an effed to exIsUng transportafion systama? 
I f f .NO f - j Y E S 

Examplae ttwt wouM apply to cotomn 2 
• AHeration of praeent pettema of movement of peopte and/or 

gooda. 

• Propoaed Action will raault to major Irafltoproblema. 

• Other impada: 

1 
Smallto 
Moderate . 
Impad 

2 
Potential 

Large 
Imped 

3 
Can Impad Be 

l l l l l , , , , ! . . J kka 

MiDgaiaa oy 
Projed Chenge 

o 
c 
c 

C GYOS ONO 

c 
c 

C Y - ONO 

Cves GNO 

IMPACT ON ENERGY 
16. WHI Proppsed Action effed the community's sources of foel or 

energy supply? 

PTNO G^^® 

Examplea ttwt wouM apply to column 2 
• Proposed Adton win cauaeegreeter than 5% Increase in ttw 

use of any form of energy in ttw munidpslity. 

• Proposed Adton wHI require the creation or extenston of en 
energy transmission or supply systsm to serve more than 50 
singto or two tamily reaidences or to serae a major oommerdal 
or industrtal use. 

• Ottwr impacte: 

NOISE AND ODOR IMPACT 
17. WHI there be objedionabto odore, ndse, or vtoration as a reauit of 

the Proposed Action? 

jpr NO G ^ E S 

Examplee ttiet wodd apply to cdumn 2 
• Blasting within 1,500 feet of a hospital, schod or ottwr sensitive 

fadlity. 

• Odore will occur routinely (more than one hour per day). 

• Propoaed Adton wUI produce operating ndse exceeding ttie 
tacai ambient noise teveis for noise outekte of structures. 

• Proposed Adnn will remove netural barners that wouM ad as a 
noise screen. 

• Other impeds: 

o 
c 

G 

G Dves G'No 

C GYes G N O 

G GlYes G N O 

G 

G 
G 

G 

G 

C 

G 
G 

G 

G 

GYOS 

GYOS 

GY~ 

GYOS 

GYOS 

G N O 

G N O 

G N O 

G N O 

G N O 
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1 
SmaUto 
Moderate 

Impad 
Large 
Impad 

Can Imped Be 
Mitigatedby 

Projed Change 

IMPACT ON PUBUC HEALTH 

18. WW Proposed Action ef fed publto heaitti and safety? 

• Proposed Adton may cauae a risk ofexploston or reieaae of 
hazantoUB subatanoea 0.e. oH, pealiddee, chemteete, redietton, 
e tc) to ttw event of accident or upset oondifions, or ttwre may be 
a chronto low level diaCharge or emisston. 

Proposed Adion mey reeuK to ttw burial of 'hazardous wastes' 
• to any forni (l.e. toxic pdsonoua, highly rsactive, radioactive, 

irtitattng, tofedtoua, etc) 

• Storage fedlltiea for one mittion or more gaHona of Itouefied 
netural gee or ottier flemmabto ilqulda. 

• Proposed Action may result in ttie excavation or ottwr 
disturbanoe wittito 2,000 feet of a site used for ttw disposal of 
solid or hazardoua waste. 

• Ottwr toipacte: 

c 

G 

C 

G 

G 

G G Y « ONO 

O • G Y - CNO 

G 

O 

GYea. ONO 

CYea DNO 

O GYOS G No 

IMPACT ON GROWTH AND CHARACTER OF COMMUNITY OR NEIGHBORHOOD 

19. Will Proposed Adton affed ttw character of ttw existing community? 
^ N O ( j Y E S 

Examplee ttwt wouM apply to cdumn 2 
• The pemienent population of the dty, town or viltage to which ttw 

projed is tocated is IU«siy to grow by more thsn 5%. 

-^—TlwnnuntoipaHwidgetfor cepital expendBures or oper 
servtoes Will tocreese by more ttwn 5% per year as e result of 
this projed. 

• Proposed Action will confttot witti oftidaily adopted plans or 

goals. 

• Proposed Action wilt cause a change in ttw density of land use. 

• Proposed Adton will reptece or eliminate existing fedlities, 
Btnictores or areas of historic importance to ttw community. 

• Development wiH create a demand for additional community 
senrices (e.g. schools, pdtoe and fire, ate.) 

o o 
-B-

Cvea DNO 

GYOS GNO 

G GYOS G N O 

G 
G 

G 

G 
G 

Gves G N O 

G Y - G N O 

G G Y - G N O 
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SmaUto 

C Propoaed Action will eet an important precedent for foture 
projeda. 

• Pn)posed Adton will create or eliminate employmenL 

• Ottwr Impeds: 

hnped 

G 

G 
G 

Large 
Imped 

o 
o 

CanlmpadBe 
Mitigatedby 

Projed Change 

D G Y - GNO 

G Y M G'NO 

GYea G N O 

20. la ttwre, or w ttwre IKely to be, publto conboverey ratated to potenttd 
edverae environment impads? 

( i " .NO [^YES 

If Any Action In Part 2 Is Identified as a Potential Large Impact or If you Cannot Determine 
the Maghltude off Impact Proceed to 
Part 3 
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Part 3 - EVALUATION OF THE IMPORTANCE OF IMPACTS 

Responsibility of Lead Agency 

Part 3 must be prepared if one or more impad(s) is conskiered to be potsntisily terge, even if ttw bnpsd(s) may 
be mitigated. 

Inatructtona (If you need more space, attach additional aheete) 

Discuss ttw foltowing for eeeh imped identifled to Cohimn 2 of Part 2: 

1. Briefly describe ttw Imped. 

2. Describe (if applicatite) how ttw imped oouU be mHigated or reduced to a small to moderate impad by 
projed diange(a). 

3. Based on the information avanabte,dedde if It is reasonable to conclude that thto impad is Impoitant 

To answer ttw question of importance, conskler. 

t T>wprobebHity of ttw imped occuning 
I The duration of ttw Imped 
! Ks irreverstoHity, Induding pennanentty lost resources of vahw 
i Whettier the irnped cen or WiH be oontrdled 
i The regional consequence of ttw impad 
I Ite potential dlvergenoe firom local neede and goele 
I Whettwr known objections to ttw projed relate to ttita impad. 
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TOWN o r 

Brookhaven 
Stato Environmental Quaifty Review Act 

Full Environmental Assessment Form 
l»«a 1IUUI*. HIV r n 

'Board o f Zoeing A|V«ab 
One todcpentam HU. FnBii«villa, NY II73S 
(631)4Sl-6477 MX:(«3I)45I-«9U 

BZ-06..*. 

PLEAae TTPe oa PRINT CLBARLV 

The Fun Erwironmental Assessment Fornn (EAF) to Intendtod to piovide a nwlhod wheiQby a p p l ^ ^ 
agendas can be aaauiedttiai ttw deteBtinattonpreoeea has been oidetly, comprehensive to nature^ yet 
fiaxibto to alow Mtodudton of Hbnnation to fR a prafad or acltoa 

FuBEAFCmiiTiimeniBiTlwiaEAFteeoniniwadofttiiB6Barta: 

Part i ; Provides ol)jeclive data and infonnaltonabQiA a sMnpraJed and ita alto. By 
data, it aesisto a nwtouMr in the arv^sto tlut takes ptaM n Paris ,11 and H. 

part Ik Fdcuaesonkter%ing«wni^ofpaeribi»iRipactethatinayooairtarrtifl|njM 
It provMes guklance as to whettwr an impad is Irely to be oonatoered amaB to moderate or 
whettier it to a potanflalyta^lRVacL DwtoonataoMBfttffieawhattiarantmpadcanbe 
n iHluated of rwdiKwdL 

pMtlB; If any impad to Part II is identtfled as potonttaly large. Own Part III to used to evaluate ¥4wVwr or 
not ttie impad IS aduaDy tofxxtanL 

DETERMMATION OF SIGMnCANCE - lype I ami Urttoted Acdona 

I Idantifvporttona of EAF cxmwlated tor prated: QPartl DPartH DParti l l 

* Upon review of ttw information reoontod on ttda EAF (Parte I, II and IK if appnopriate) and any ottwr 
si4)porting toformation, and considering both ttw magnitude and importance of each impact ft is reasonably 
determined by ttie lead agency ttiat 

DA. 

DB. 

D C 

The piajediiM mtnesuRto any laige and important lmped(i) and, ttwrefore, ie one ttwt w l nd have 
a significant iniiad on ttw enviionmenl; ttwnfcra, a NEGATIVE DECLAIumON ¥ ^ 

AMiough ttw piqjed oouU have a signiftoant effed on ttw envirownent tttere wH not be a 
significant effed for ttite Untislad Action baeauao ttw niMgaawi measurea describBd in PARTS 
have been reqdnBd; ttwrafore, a CONIHT10IB} NEGATTtflE DECLARAXION* wid be prepared. 

The projed may result to one or more laige and important impacte ttwt may have a significant 
impad on ttw envtfonment; ttwretore, a POSnrVE DECLARATION Kwl be prepared. 

*A condittoned Negative Oedanllion » only vaM forUnMtod Adfona. 

IXHNrKWACnOK 1 

4. HMW or i s t o M s c r 

i.ii«HCi)FamcaKMU«D*sGMcr 1 

8. SGNKIURC OF REarawaLE OFFCai MUHOJONCK i.mBMmmEorftawm. j 

• mi f 1 



^ r V ^ ' « « state ^vlronmental Uuaii^ Review Act 
BfOOKlVdRfGlV FuH Environmental Assessment Form 
'Beard of Zodiac Appcds BZ-06««« 
One IndcpeodcaceHn. Ftemb«vlle:NY 11738 
(fi31)4M4i77 FAX.(01)4S|.6926 

PLEASa TYPE OR PRINT CLEARLY 

Part I " PROJECT INFORMATION 
Prepared by Project Sponsor 

N01KE: TTitodooaTwrrt to designed to assist to determhtog whettwr ttw action propoeed noy hwe a sigiiificarAefiiBct on tha 
en^ronmenl PtonecomplBliB ttw entire form Part A ttvoughO. Anaeiere to these quesflcnswIbaconakieeBdaa part of ttw 
appllcatton for approval and may be subjad to further veriiineon and publto neutow. PrevMeanyaddMcnalinformaitonyou 
b« i«« w l be needed to oompMe Parte* and » . 

K to eKpeCtad ttwt conptatton of ttw Ibl EAF w i be dependeril on hforrnatibn currerttV amiabb ar^ 
research or irweslgaSon. lflntonnaltonrequlito8sijehaddWonalwqtklsunawlabte,aotodteateawlapecByeachti»to 

Braolehaven Rail Terminal 

205 Sills Road at South Service Road, Yaphank, Hew York 11980 
L M M E M O M C M M S F A m j C M I M P C M M R 

(see attachment 3) 
4. M M 
631-473-0200 

L NMEMD jflonen OF awMR v antmait 

L&c.iMnNica.h 
(see attachment 6) 

r.i 

L - 1 
1. DuotrnoH Of MtiM fuiiM KwecnftflncHMionMNM. iMarr p NBceM«it«) 
Conatruct ion and i n a t a l l a t i o n of a r a i l f re ight t e r n t n a l aa described tn attachment 8. 

PLPASE COMPLETE EACH QUESHQM - INDICATE «WA- V WOT APPUCABlf: 

A. LtLUILIGUS; (If not appfcafate, check here and go to Sedton B) O N / A 
Physlcai aattiiig of omaV project, botti devetoped and undevetoped areas. 
1. Present land use: DUrtwn . Dtodusttiai gjConrwwreiel 

af^eskienaaiSuburtwnBRurai(nan4ann) DForast 
aAgrfcuBure Q Ottwr (Specify) 

B. CTfUgAL EHVBWNMBffAL AWBAi 
1. Is ttw site tocated to or 8ubstaiidalyoor«suoufi to a CflfcalEnvliQmnent Ana dasignatBd pursuant to Artide 8 

of ttw ECL. and 6 NYCRR 6177 

DYES g lNO D W A 

C. ZPNIMB AND PLANWIWBIMFORMATTOM; 

1. Does proposed action involve a plannino or zoning dedslon? 
DYES CSINO 

If YW " " " [ * * t ' ' - 1 ' * jyFfrYf if nn gnlff mntim ff" 
DZbntog Amendment Q Zoning Viariance D Spedal Use Pennt 
QSubdtviston DSitePlan DNew(Reviston)ofLandUsePtan 
D Resource Management Plan D Ottwr . 

2. What>5ttw»ntoaclas5WtaBtion(8)ofttwsMa? L -1 



BROOKHAVEN RAIL TERMINAL 
Full Environmentai Assessment Form 

Attachments 

Name and Address of AppHcant 

SiNs Road Realty, LLC 
56 Comsewogue Road 
East Setauket, New York 11733 



BROOKHAVEN RAILTERMINAL 
Full Environmental Assessment Form 

' Attachments 

S.CTax Parcel Numbers 

District 0.200, Section 663.00, Block 03.00, Lots 001.000,027.001,027.002,027.003 and 027.004 

District 0.200, Section 704.00, Block 04.00, Lots 001.000 and 002.00 

District 0.200, Section 704.00, Block 05.00, Lots OOLOOO and 002.00 

District 0.200, Section 704.00, Block 02.00, Lots 001.000,002.00,030.000,031.000,032.000,033.000, 
034.000,035.000 and 036.000 



BROOKHAVEN RAILTERMINAL 
FuH Environmefttai Assessment Form 

Attadiment 8 

Project Desofption and Reference Site Plan 

The Project consists of the constniction and installation of a rail f rdsht terminal to be known as the 

BrofAhaven RaH Tenminel. The current' desifn of the Tenninal,-attached hereto, contemplates a track 

configuration of approximately 18.000 lineal feet, 22 Interior swRdws, one new main Una switch, a 

transload yard w i th bulk storage space, Heavy dut^ scales and related fadWes and equipment An 

entrance ramp wi l lbe constructed into the Te'mrilnat f rom Sills Road as'weN as an emergency, secondary 

access from the South Service Road of the Long Island brpressway. The Terminai w l l Indude a scale 

house arui covered transload dock as well as aggregate unloadi i^ and storage fadHties and related 

equipment, Induding electric powered conveyor/stacken;, front end loaders, fork lifts and container 

lifters. 

The Brodchaven Rail Terminai will have the capability to handle the unloading and temporary storage of 

bulk commodities, consisting prtndpaHy of crushed stone aggregates for sale to the construction 

industry, merchandise freight and intermodal container shipping 



3. VVhatia ttw maxinium potential devetopmenl of ttw site fdewetaped as penniUBd by ttw present zoning? 
Maximua Far - 30% Maximum B u i l d i n g S i z e » 366 .949 a . f . 

4. What to ttw PROPOSED ZBrinu of ttw altoff Ll - Mo ehanoe 

5. WhatisttwmaMmumpolBnlialdevetopinentafttwalteifdevetapedaBpemiNBdbyttwprapaaedzonbig? 
TUfh 

6. to the pioposodaclkaicoraiiiBrtiiirilh the recoiTiiiBrKled used adopted or wcuiiiiwisledh tocai iaiid use pigns? 
BYES Q N O 

7. >Miat era ttw predorrwant land uaa(a) and zontogclaaaMcaltorte wittiin a KnteraSus of prepoBfld adton? 
T n r i i i s t r i a l ; ', , 

8. Is ttw proposed adiniconpattbtewahad|oiningtanQunding land used wittiin a K mie? 
B Y E S Q N O 

9. If ttw proposed adton fe a subdivlston of land, what to ttw number of tote propoeed? M/& 
a What to the mtonvim sized tot proposed? H/A 

10. Wll proposed acikmrequiieariyauttioifeafion(s) for ttw forrnato of sewer or vvatardUrtcb^ 
DYES B N O 

r. 

11. Is ttie prpiedsas presentiy used by the community or ndghbortiood as an open space or recrealton area? 
DYES BINO 

12. w n the proposed adion create a signiftoanldeinand far arvoommunitypfovidad services (recreaSon, 
edueatton, potoe^ flraprotodtan)? Q YES B NO 
a. lfYES.toexistinacapacitysufndenttohandteprajwdBddamand7aYES Q N O 

13. VUB ttw propoaed action result to ttw generafionoftrafficsigriificanily above present levels? DYES B N O 
a. irYES.aree)debngnadsadeqwtetoh8ndtettwaddatonaltrafflO?aYES D N O 

D. srre DESCRIPTiOW: flfnotaMHcahte-dwek here ft QotB Sedton El 

TntJintAma- 2 8 . 0 8 D square feet g j aoes PRESFWTLY 

D WA 

AFTER COMPLETION 

Meadow or OM FtoM (non-agricuMure) 

Forested 9.20 Ac 

Agrtouilurai (todude orehardt. paaturs eto.) 

UnvegelalBd (n)ek, earth or f9D IB.88 Ac 

Roads, BulkttitfitaiU uiha 19 .65 AC 
Beach, Durw or Bkiff 

Surface Water 

TidalWiBtfands (as per Chapter 81 and Art 25 

Freahwaler Welands or 24 of ttw ECU 

Landscaped 8 .43 Ac 

Ottier (todicate type) 



SMs l%wd' BmoMiaven Ral Teraitoai 

Propoeed Area Stto DescifpHen 
NaturaVravegetalBd 

Paved 
Parvtous Pavement 
BulkflngArea 
paHroad Tracka 
Total Developed 

0 
B M 
3.57 
8.8S 

0.4S9 
fiJZ 

2RM 

WMtti Of Buffer (street fronteaeT 

P S ^ 

ZONWg 

Lot Area (min.) (sac. 8 5 ^ 1 3 ^ 3 ) 7 

Widtti of Let (mto.) (sec. a M 1 3 ^ ) > _ 
FrontVerd^irtbac* (mto.) <aec. 8M13T 

321 
ISkto Yerd Sdbeck (mto.) (sec. 8 » 1 3 -

Rear Yard Setback (min.)1(sec. 8 » l 3 - i 

Floor Area Ratto (max.) (sec. 8M13-

HetahKmax.) (sac. 8S-313-<3(1)) 

Off̂ -Stroet Parkmg (sec. 85-^53) -
Industrfcfl 

Requlied 

Ll-tiflWIndurtry 
120JX)0S^ 

300* 

100' 

50' 

50* 

30% 
SfforSstortoB 

1/2,000 SF 
^0,000 SFy2.000 

=10 

Piovided 
VariBS5(rto54.r 

L1-UtWlnduelry 
1.223.205 SF 

1.118*4/-

374^3" 

864.21' 

S6.8ff 

1.64% 
43.5'*^. 1 story 
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p^fV jPCTPESCRIPTlOW: WndaDd taab tedwdcheraandoo toSed tonFY D H/A 

1. Phystoaldimen3k>nsandscaleofpiqiect(fi i l todbnanstansaBappiopii8te); 
a Tntalmwil^iniiaiWwaqAayiinBtlorearteiltodlyp 28 .08 AC 
h. P ra jada rea to b e d e v e t o p e d : 2 L j l L t o l i a l y ; j u a u . u a i r r i a t a ^ D sqMaiefisel 
c. Project area to lematoundevelopad n D squaieflBet D 
d. lanqthnfptnjartinfaatflndfta-iniealfQpfiwpiMe; Q D fMt D mhs 
e. If ttw preied to an eMpanaton,lfidtoatepeicent of expanston S!S .% 
1 MiimharflfgffahaBtpatfctogs|iacag«ikBnB 0 . proposed 12 
0. M a } d m u m v e N c u b r t r ^ g e n M a t a d u p o n o Q m p l B l t o n c f t t i e p n i e c l ? _ ^ ^ J L _ h o u i V 
h. F r o n t a g e a t o n g a p u b f c t t w r o u g M m i A l S L + Z i . B n a a r f e a t 

tfreaaienitot Nuntoerandlypeofhousineunia: N / A I. 

UMmaMy: 
L DImonsbns of latgast proposed dmct iae . 

4 3 . 5 * / - Hehpht 1 0 0 ' W d t t i 2 0 0 ' iar iato 

2. V M biaeOng occur during constnctton? D Y E S B N O 

3. w i lp re jed iequ l ra ra toea l lonorany fadHee7 0 Y E S B N O 
l fYE$,«qplato 

F. 1 AMP WESCMJRCESiWndannBcahte^ check hare and goto Sedton G> D N/A I 
I 

1. What to/are ttw predcminant soil type<s) on projed sHB? (Ptaese consult Suilbik County Sdl Survey and Soli 
Conservation Ser^oe - Pttone. 727-231S) 
iKttyfM**- Haven Loam. R i v e r h e a d Sandv Loaa. P lymouth Loanv Sand 

2. to pppiect or any portton or prajad located In a 100-year ftoodpiato? 
DYES B N O DN/A 

3. Sondrakwgft- WMkkalnad 1 0 0 StafaHa 
Moderately wen draned of site %ofs i te 

Poor lydiahed %o ls i t o 

4. If any agricuttural land is kwoived. how many acres of sol a n classified wittito sofl groups 1 ttuough 4 of ttw 
NYS Land CfassiftoaOan Systan? (Seel NYCRR 370(1).) acres B N / A 

5. Are there any dunes, bhiflSt swales, kattleliolea,saBnds or ottier geological formations on ttw picked site? 
DYES B N O If YES. Describe: 

6. Are there bedrock outcrapplngs on prpfed eta? D Y E S B N O 
a. What to deptti to bednMk7__ i i £0__ j ( t o f iBeB Q W A 

7. Approximsto percentage of ttW'piojed rite vrittt slopes (0-100%): 
0-10% l o o t 10-16% 16%orgreelBr 

9. WH ttw cfislurbed areas be redaimed? B Y E S D N O D H / A 
a. I fYES-forwhatintendad purpose to ttw rite be togrBda lnwd? l ta i l Y a r d fc l a n d s c a p e 
b. WMtopsoSbestockpitadforradamaSon? B Y E S D N O * ^ * -
c WH upper subset be stockpitodlbrfedamaBon? D Y E S ^ H O 

10. Grading: B Y E S D N O D N / A if yes, comptote a. ttirough L 

a Total area to be regradad: _ 2 & J i a _ — D square feet B a c r a s 
b Total cubto yards or cut: 6 3 6 . ooo cufafcyawh 
c Total cubto yards o ^ f i : _ _ f i _ _ _ _ _ cubto yards 
d. Greatest deptti of eieavation or cu t _ _ 2 S ^ _ ^ feet (exckxling recharge beam) 
B. Greatest deptti of any rediarge basin: W / A feat 
f. Greatest deptti o r i n : M / A fagi 
g. Greatest deptti of excavation or cut _ i § l _ _ feet (eMdudIng recharge basins) 
h. Maximum artindai slopes after consbudton (check one) j 

02:1orgieater B3 :1 D & l DiOrlortoss 1 
L WilttwpraiJedrequirettwuseorrBtaintogwal^BYES Q N O 
J, BrielV describe nwttwd(s) to reduce eroston/nawRdurtog and after oonsttudtoK 

Ourlitg canatmetioa: s i l t Cegnea and atraw balaa. ^ 
Aftar eonatruetlon: dxy walla, a l ta will ba pavad and landac^pad. 



Vj^yiAl-CULTURAL RgSOUWCEa:nfndaooiB*ito.chBdt here and ootoSedton W n N/A 

1. 
a WB ttw prcjed be noBoeablyvisiato liom sunnoundhgarsas altar tsconnpietton? 

myea DNO ON/A 
ti. W l ttw pR^jediernove vegetation ttwt cunenBy screens ttw (Hoied sis from'sunoundtogaraai? 

B Y E S O N O D N M 
a WB(hepn)jedpartialyorcomptotB|yfatock,orcanliaatwll),soentoview8ftomsunaundtogaraas 

from ttw sue? 
D Y E S B N O O W A 

d Ooee ttw present sMekidudeaoento views known to be important to ttw communis 
DYBB B N O Ifyes.) 

Does ttw pMjed site contain a buikSng or rito. andtor IS I tocated wHito or subatanttaly ooniiguQua 
to a buikfing. site or dtoirid fisted on 4w Stele or ttw Natioiwl RegtaiWB of Histoito Plaoes or ReglBlBr 

J 41 Mi l l .— I.I t 11 a i i" i 

Ol nanonai Lanonwrea/ 
DYES B N O ON/A I 

b. DoestheprGjed8fiecon(ainabuikftigor.site.«Mchtesuba!larittaBycoriGgikxBtoorwittinaTawn I 
Hktorte Oisirid or Tbwn IWDrto DIatrict TtansHion ZbfW? 
DYES B N O DNM 

c. to ttw prptod site eoriliguous to or does ttcontan a ste or faufcfing which is designated a Town Landmark? 
DYES BNO D N M 

d. W l ttw proitod be noticeably vistote fiom, be aĉ EKwnt to, or rasuft to the parfial or complete dernolition 
of ary slruduies isted on Itw State or Naltonal ItegiStars of Htakxic Plaoeâ  or a Tbwn Historic Laridinaric? 
DYES BNO DN/A \ 

e. Wtf the projed result to ttw partial or oornpletodennolRkxiwretocattQn of any sttudures greater than I 
SOyearsdd? i 
DYES B M O DN/A i 

i i VW the projed lesdtto ttw partial or cornplstommowal of wydocumerfcd or known NattweArnerican site? 
DYES B N O DN/A 

g. DoestheimHedslteooniiataortoltlocatedadjaoerrttoacennteryorgrBMeslle? 
DYES B N O D N / A 

H. yy fygRRgSQURC^! WnataBnnefllitediaeltliarBandanteSedlflnh DN/A 

1. VWttiembeapotenMdBchargeasaresuttofanapprowioifitoappfcHfcinlntoabodyofwnterellBionoroff^ag 
DYES B N O DN/A 

If Yes, please sgqiiato:. 

l/leUiodof harxlBng runoff (check at that app^Z-
DLeachingPook B Dry WsHs D RediargeBasto(ofMte) 
D Recharge Baeto (on-site) B Ottwr <d«»sullja^:Surface P o n d i n g 

3. What to ttw mtoimum deptti to ttw water tabte on site? _ _ J § 2 _ _ feet 
(Please cfte date and sowoe of tofbnnaUon) Su f f o l k Co. Groundwater Maoa 
a Seaaonaivariafan S'-t-/- feat 

4. Are ttwre ary lates^ ponds, swamps, bogs, marshes, orliesiiwatervwHands wittito oroonOguous to praied area? 
DYES BNO DN/A 

a Name of tote/pond or wettand: 

Are ttiere any streams wittito or coniiguous to ttw pr^ ĵed site? 
DYES (3 NO DN/A 

a. Nanw of body of water to which Stotributary. 

Are ttwre any Creeks, Embaymenb, Harbors or tidal wetland areas wittito or contiguous to ttw projed area? 
DYES B N O DN/A Nanw(8) 

a Name of body of water to which it to tUxitary: 
5 



7. ts ttw ^IB tocated over a pnmaiy, principal or adeaouroeequiler? 
B Y E S D N O D M A 

8. WH surface erea of an eadsitog water body incwaa or deaaaaa by propoacl? 
D Y E S B N O Please saqMn: 

H QRA.FAUWA AQUATICS; flf nci annieahte. dwek hare and ao to Sedton J\ B N / A 

1. DohunHng,ttohingor9heM8MngoppQrtunlliesprBsenltyexiBttottwpRijedama? 
DYES D N O QN/A 

2. Is ttw projed site utilized by, or oontato any spedeeol plait dsnitnalffo ttwt to Menliliad as rare, ttiiestened, 
endariigerBd, protected or UenWed as a spaded of spedal conosm? 

DYES D N O DUNIOiGWN If yea, ktoniify eadi spedes: 

3. What wiMMe species have been oonfmned or wouU be expected to^oocuron SHB?. 

4. What vegetation epedes have been oonfinnedorwouki be expected to occur on site?. 

S. ^ e there any rare orpratecMptantoor unique plant oommunittea present on sie? 
DYES D N O If yae,Uenttiy each spades: 

6. How maryacres/sq. I t of vegetation (bees, shrubs, ground cavers) wouto be removed from dte? 
Daoes D square feet DN/A 

7. VW ary rnatire forest (<wer 100 yeersokO or any ottwr locatyhiportant vegetation be removed fay ttito project? 
QYES D N O DN/A 

unUTIES: fflnot apoBcabte. check hare and oo to Sedton 10 DN/A 

1. is ttw site sen«d by existtng pubUcutHiHea? BYES D N O 
a. If yes, does sufficient capadfy exist to anawoonnadlon? B Y E S D N O 
b. If yes. wlimpRwemente be necessary to altow connection? DYES D N O 

2. WH projed result to an incrsase to energy use? BYES D N O 
If yes, todicate types: Minimal inc rease in e l e c t r i c and water 

3. What type water supply is fmm wefa indka te pumping capadty Wo»a gaBonstaiinute-

4. TntaJ antidprtBd water tBtagg par day- 2 r OOP y i m a M i i y 

WASTg mSPQSAL; WnrtanaBeBhte. c t w ^ h i ^ i ^ ^ i i d ^ ^ t a a i i e l i o i t l 1 Q W A 

1. Will a Safe PoltotantOtochaigeBiirinafion System (SPDES)pennit be required? DYES B N O 
Kyes. tor what type of maletiai? 

2. is surfece Uquki waste disposal or storage invoiwed? DYES B N O 
a If yes. todtoatet^ of waste (eewage,indu6triai etc) amount and mettiod of disposal 

Is subsurface nquM waste diBpasalhvolved(hciudng sanitary]? BYES D N O 
If yes. please Jndicele: 
a Type of waste: Sanitary 
b VotonWOfwaSta: SnO-i . / - gg«onepnrtfay 

c Sanitary waste beatownt B on-site saptic-eyslem 
D municipal traatment planl 

D nwdfied subsurface sewage disposal system 
D community sewage disposal ^stem 

D l 

• i 



4. Are ttiene ary point souicedtoehargeanotpwfvtouslydescriwdassodatBd witti ttasproieet? 
D Y E S B N O D N / A lfyas.e)qpteto: 

5. VMBttwprajadgensratescMwaatarrBYBS Q N O Q W A 
a If yee. what to ttw amount per month? _ J L J ^ ^ _ _ tons 
b. If yea, wH an tedsBng sold waste fad iy be ueed? BYES D N O 
a if yee, give nama- ' toeaiton: . aaeiooai aaat* smm.c*a 
d . WMmywastesnotgototoaaewagedispoealByalamorintoasanitarybndfll? 

DYES B N O lfyas,eDqriBto: 

6. VMttwprpjecttovoivettwstoragaardtopoaalofsoHdwaats? DYES B N O 
(If yes, ptoaae attadi a btltainUng aam4 
a IfyeawhattottwanlidpalBdrateardispoaai? tona/hwrth. 
b. Wvawtwttottwaniictoated alte Mat? vaara 

7. /tepartofttweonsttuctionorusaafttwsKsiMlttwprpiedroutimiyuseheibicklesorpesttcidea? 
D Y E S B N O 

If yes^deeuibe the typa amount and meiiiodtrfjppieatfenr 

8. Haa ttie site ewer been used for ttie disposal of eofld or hazardous wastes?' 
D Y E S B N O DUNKNOWN 1fyes,exptatoMllyonasepatalB8heet 

9. if an Industrial use is proposed for ttw site, describe ttie produd and ttw manufadurtng process tovdved: 
• M/A 

10. WW any hazardous or tone sulwtances or waste be stored or generated on site? 
DYES D N O B N / A 

a. If yes. ktontify ttw substance, amount and maflfiod of storage or disposal . | 
• 

11. wm projed routinely projed odors more ttwn 1 hour/day? DYES B N O i 

12. W i projed produce operating noise eneeding the tocai ambient noise fevelS? DYES QlsiO I 
If yea source of noisK i 

I 

gCONOMICAL IMPACTS: Comnlated fjorall oommBBCtelftidmitrfal nreteds and rasaanUal Drdecte greater ttwn 
10unlla(lfnolap^cabta,dwckberaandgotoSecaonl^ DN/A 

1. Does projed involved Local, Stato or Federal iundtog? DYES B N O 

2. If stogte phase profsct 
antidpated period of conslniction _ 2 ^ . i _ _ _ monttw, (induArig demdition) 

3. ffmuMi-Bhesed: W/A 
a Total number of pheses-entidpaled:. 
b. ExpededdateofcommenoementpiwselCncfcKftigderadVon): 
a Approximate compMon date of final phase: montti yeer. 
d. Is phase llUndtonaly dependent on subsequent phases? DYES D N O 

4. Nun-toer of tobs generated durino eonsbudton 60 Afler nrojed to complete ^^ 

5. Number ofjobseimhatod by tt* project _ _ _ 5 L _ _ 

6. What aw ttw current tax revenues oanaralad by ttw propd alte? 162,000 Otitats 

7. What tax revenues wil projed generate alter oomptotton? 1 6 2 , 000 dolars 

8. What la ttie estimated coat of oonatrudton? 1 2 . 5 M i l l i o n noiiara 

g. How many schoolchldrento ttw projed expected to generate? B N / A 

i a What to Uweetiniatad cost of educating ttw schooi<9echiklren generated by ttw oomptation of 
ttiis project? 12 N/A 



M. APPROVALS REPUlRa; 
TownBoanJ 

Tbwn Planning Board 

Town Zoning Board 

Tcwr^ Environmental Protedion 

Towi^ Bulding Depsftmenl 

Country Healtti Department 

Local Aoandes 

State Aganctea 

Federal Agencies 

Ottwr Agencws 

BYES ONO 

Q Y ^ BNO 

QYES BNO 

QYES BNO 

•YES BNO 

OYBS BNO 

DYES BNO 

DYES BNO 

BYES DNO 

DYES DNO 

TYfE 

• • 

STB 

gVBMnTALPATE 

_. 
• 

Harch 2008 

N. ADDtnOMAL INFQRMATIOH; 

Attach any additional informafion as nny be needed to clarify your project If ttiere are or may tw any adverse 
impacte assodatsdwitti yow proposal, please discuss such impads and ttw nwesures whkh you propoee to 
miligate or avoW ttwm 

a vpancAnoH: 

I certliy that ttw infomwtion piovkted above to tnw to ttw best of my knowledga 

i.MMKOFA^njCMra 

Sills Road Realty LLC 

a.inia: 

President 

S i l l s Road R«alty LLC 

T.TirLS: 

Pres ident 

—-''1 / , t 

taKTE:' 

^ 

! % ^ 
^ ^ / o 

Note: If tt»aceon lain the Coasts Ana and you am a state agency, ixn9)lete t in CljaslalAsaessmeatFtimit)^^ 
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Exhibit 9 U S Rail’s Stipulation of Settlement with the Town of Brookhaven 
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April 26, 2010 

Cynthia T. Brown 
Chief, Section ol" Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 VIA HLEC TRONIC MLING 

3L J h f ^ 5 
Re: STB Finance Docket No. 3 5141 ^ 
U S Rail Corporation - Construction and Operation lixemption -
Brookhaven Rail Terminal 

STB Finance Docket No. 35036 "̂  
Suffolk & Southem Rail Road I.LC-Lease and Operation Exemption-Sills 
Road Realty, LLC 

Dear Ms. Brown, 

Please accept this letter supplementing the joint letter petilion filed April 23, 
2010 in behalf of U S Rail Corporation ("U S Rail") and the Town of Brookhaven 
("Brookhaven" or "the Town") to provide the Stipulation of Settlement ("So 
Ordered Stipulation") entered April 22, 2010 in the U S Disti-icr Court for the 
Eastem District of New York which document operates as the parties' agreement 
to resolve the Brooldiaven Rail Terminal litigation. The parties submit same as an 
exhibit in support of their joint petition to vacate the Cease and Desist Order 
imposed by the Board's October 12, 2007 Decision in the related matter of Suffolk 

www.heffnerJaw.com j.heffnerOverizon.net 

http://www.heffnerJaw.com


& Southem Rail Road I.lX.-Lease and Operation Exeiiiption-Siiis Road Realt\. 
LLC, STB Finance Docket No. 35036. 

Mark Cuthbertson, attomey for the Town of Brookhaven has reviewed this 
letter and has approved its contents. 

We thank the Board for its time and consideration. 

Very truly yours, 
John D. Heffner. PLLC 

«• 
>• -i ' .-1 1 

". •. • -1, -r • 

• By: James H. M. Savage 
Of counsel 

.'\ttorncys for Petitioner 
U S Rail Coiporation 

Att. 

cc: Mark D. Cuthbertson (via electronic mail w-'att.) 
Robert Ryback (\ la First Clas.s mall w.'atl.) 
Thomas Stilling (via electronic mail w/att.) 

file://'/ttorncys


CERTIFICATION OF SERVICE 

I, James H. M. Savage, an attorney-at-law ofthe District of Columbia, 
certify that I have seived this day by electronic mail a true copy ofthe within 
pleading upon counsel for the Town ofBrookhaven and by first class mail upon 
the New York State Department of'fransportation. 

James H. M. Savage -^ 

Dalcd: April 27, 2010 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW VORK 

SILLS ROAD REALTY, LLC, U S RAIL CORPORATION. 
WATRAL BROTHERS, INC., PRATT BROTHERS. INC., 
ADJO CONTRACTING CORP. and 
SUFFCft̂ K & SOUTHERN RAIL ROAD LLC, 

Platntififs, SO-ORDERED 
V. yriyvfci^TiQN 

Index No. 07 CV 4584 
THE TOWN OF BROOKHAVEN. (TCP) (ETB) 

Defendant. 

WHEREAS, Plaindfls, Sills Road Realty. LLC ("SRR"), U S Rail Coiporadoa 

("U.S. Rail"), Watral Brothers. Inc.. Pratt Brothers, Inc., ADJO Contracting Coip., and 

Suflblk & Southern Rail Road LLC (collectively ''Plaintiffs"), commenced this action 

seeking dedaratoiy relief declaring that defendant the Town of Brookhaven, ('Town" or 

"Defendant") is pre-empted by federal law from interfering with the constraction and 

operation of a rail terminal located on Sills Road in Yaphank, New Yoric (hereinafter 

"Project" or "Rail Temiinal") on a 28 acre property owned by SRR ("Property"). 

Plaintiff also sought declaratory and injunctive relief against Defendant to prohibit it 

from: (i) prusecuting appearance tickets issued by Defendant to PlaimifEs (the 

"Appearance Tickets") and declaring the Appearance Tickets to be null and void; and (ii) 

taking any other action that interferes with Plaintills' construction or operation, of the j 

Rail Terminal. Plaintiffs also sought damages fiom the Town pursuant to 42 U.S.C. §§ 
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1983 and 1985 for violations of their civil rights and seek damages for malicious 

prosecution under the Court's supplemental jurisdiction; and 

WHEREAS, Plaintiffs filed an application, brought on by Order To Show Cause, 

seeking to preliminarily enjoin Defendant fiom: (i) taking any action to prosecute the 

Appearance Tickets issued by the Defendant on October 4,2007, against the Plaintiffs in 

connection with the construction and operation of the Rail Terminal, (ii) issuing any 

additional Appearance Tickets to Plaintifis in connection with the construction and 

operation of the Rail Terminal; and (iii) taking any other action to interfere with or 

obstruct the construction and operation ofthe Rail Temiinal: and 

WHEREAS, an evidentiary hearing was held on Plaintiffs motion for a 

preliminary injuoclion on December 5-6, 2007 before Magistrate Judge H. Tbomas 

Boyle; and 

WHEREAS, after coitsideration of post-hearing sutmiissiuns by the parties. 

Magistrate Judge E. Thomas. Boyle issued a Report and Recommendations C'RAR") 

dated July 18, 2008, in whidi he recommended that Plaintiff* motion for a preliminary 

injunction be denied; and 

WHEREAS, Plaintiffs filed objections to the R&R and Defendant ttlcd 

opposition to Plaintiffs' objections; and 

WHEREAS, die Plaintiff and Defendant (collectively, die 'Parties") are in 

receipt of a decision, dated June 30,2009, from United States IMstrict Judge Thomas C. 

Piatt adopting the R&R and denying the Plaintiffs' request for preliminary Injunctive 

relief, and 
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WHEREAS, the Town has taken an adversarial posture with respect to a petition 

("Petition'') submitted by US Rail to die UniUxi Stales Suriace TransporUtion Board 

C'STB'̂  for Exemption tinder the 49 U.S.C. 10502 firom the requiremenls of 49 U.S.C. 

10901, which Petition is currently pending under Finance Docket No. 35141( tbe *'STB 

Proceeding'); and 

WHEREAS the Parties, Insed on the terms set forth below, desire to settle the 

above-captioned matter that is pending in the Uiuted States District Court for the Eastem 

District and to have the Town withdraw its objections to, and resolve all disputes 

regarding, the STB Proceeding and to resolve all bcal proceedings; 

NOW THEREFORE, in consideration of the mutual promises and undertakings 

contained herein, and other good and valuable consideration, the receipt and adequacy of 

which are hereby acknowledged, the Patties, hereto, wishing to settle the above captioned 

matter and resolve all disputes relating to the STB Proceeding and the local proceedings, 

intending to be legally bound, hereby agree as follows: 

1. Without preyudicing any argumenti previously advanced and/or pleaded 

by the Parties and reserving same, dw Parties agree that the purposes of this Stipulation 

are to further die Town's objective to have the Project designed and constructed 

consistent with the Reference Site Plan and the .Applicable Standards, each as defined in 

paragraph 2 below, and to furtho' the Plaintiffs' objective to construct and operate the 

Project and the terms of this Stipulation shall be construed henceforth to effectuate these 

puiposes. 

2. llw Parties agree that the Project will be constructed consistent with the 

site pian (the "Reference Site Pian") set forth in Attachment A, t'ne Applicable Standards 
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and the other requirements of this Stipulation. For the purposes of this .Stipulation, 

"Applicable Standards" means (i) those provisions of the Town Code of the Town of 

Brookhaven and the Code of Suffolk County set forth in the Reference Site Plan and (ii) 

all applicable federal standards. In the event of any confUct between or among the 

Reference Site Pian, the Applicable Standards or die otho- requirements of this 

Stipulation, the RefeterKe Site Plan shall controL The Parties further agree that this 

Stipulation shall constitute full site plan review and approval ofthe Reference Site Plan 

for all purposes of New Yorit State and local law. No additional approval ofthe Town or 

any agency or department thereof shall be required to construct or operate the Project as 

contemplated by the Reference Site Plan utdess, as sei forth in paragraph 10 below, tbe 

Project is found not to be subject to STB jurisdiction. The PlaintifTs will engage the 

services of Sidney B. Bowne & Son. LLP 0*Bowne"), 235 East Jericho Turnpike, 

Mineola, New York 11501 or other firm of licensed professional engineers chosen by the 

Plaintiffs (together with Bowne, the "Engineers") to prepare and provide to dw Town (a) 

during construction, engineering drawings relating to construction of the various f^ases 

of the Project prior to commencing construction of each such phase and (b) upon 

completion of construction, record plans for the Project. The Engineers will also prepare 

and provide to the Town (a) during construction, bi-monthly documentation to evidence 

the fact that the Engineers have inspected the Project and its certification that all site 

improvements on the Property covered in such report are in accordance with the 

Reference Site Plan and tlie Applicable Standards and (b) upon completion of 

construction, written certification that all site improvements constructed on the Property 

are in accordance with the Reference Site Plan and tbe Applicable Standards, including. 
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but not limited to, the setback and vegetation requirements set forth in the Reference Site 

Plan. The Engineers' costs and expenses tn providing such services shall be paid for by 

the Plaintifis. 

3. In addition to Applicable Standards, the Project will be constructed 

consistent with Suflblk County Department of Public Works standards, if any, with 

respect to the re-grsding ofany County rights of way adjoining the Property, installation 

of retaining wall footings within such rights of way, installation and/or modification of 

tiie existing traffic signal and the granting of reasonable easements fbr future traffic 

signal maintenance. 

4. To assist the Town in its construction of public improvements, the 

Plaintiffs, odier than US Rail, shall collectively pay to tlie Town the sum of One Million 

& 00/100 (S 1.000,000.00) Dollars, payable in one installment of Two Hundred Thousand 

& 00/100 Dollars ($200,000.00) payable on March 1, 2011 and in nine tnstalhnents of 

Eighty-eight Thousand, Eight Hundted. Eighty-eight and 00/100 Dollars ($88,888.88), 

payable an each January 1 diereafla', to pay a portion ofthe cost of such improvements. 

5. The Project must comply in all regards wilh whatever mitigation and/or 

coixlitiom are imposed hy the STB inclusive of any mitigation and/or conditions 

resulting from any NEPA review in the STB Proceeding. 

6. Plaintiffs agree that in the event tbe Project receives STB approval, 

operations at the Property shall not include the collection, sorting, separation, processing 

(including, but not limited to, baling, crushing, compacting and shredding), incineration, 

treatment, management, dispo<ial, tnuisportor transfer of solid waste and construction and 

demolition debris unless required under federal law or regulations. The term solid waste 
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shall mean "solid waste" as defmed in Section 1004 of die Solid Waste Disposal Act, 42 

USC 6903. Plaintiff warrant and represent diat neither they nor any of their respective 

affdiales, subsidiaries, successois or assigns shall make any application for permits to 

allow the activities prohibited by this paragraph, includuig but not limited to an 

application for a land-use exemption under 49 U.S.C. 10908 and 10909, and shall not 

petition or otherwise apply to the STB to have the Project or IVoperty declared to be a 

solid waste rail transfer facility, without the prior consent of the Town. To the extent any 

of the foregoing is required under federal law and regulation, and further to the extent 

kgally permissible, Plaintiffs, shall pay to the Town a fee in the amounts set forth on 

Attachment B for each ton of daily landfill cover, ccnslniction and demolition debris and 

iociiierator ash ("Conunodities") transported from the Property. Within five business 

days following the end of each calendar month alter commencement ofrail operations st 

die Property, Plaintiffs shall provide the Town widi copies, certified, under penalty of 

penury, as accurate and complete by an authorized ofiicer of US Rail, of all records 

relating to shipments, if any, of Coihmodities during the preceding month, including 

records of the rail cars and or containers in which such Commodities were shipped. The 

Town shall have the right to periodically, but no more than quarterly or such shorter 

interval, but not less than 60 days, as the Town may determine, review US Rail's records 

regarding shipments of Ccmunoditics to determine the tonnage thereof being shif^d. 

Every ninety (90) days the parties shall reconcile the amounts of Commodities shipped in 

the preceding ninety (90) days, and Plaintiffs sliall pay semiannually, on each January I 

and July 1, any fee then due to the Town. 
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7. To secure the payment obligations under Paragraph 6, Plaintiffs shall, 

within thirt}' (30) days of the commencement of rail terminal operations at the Property, 

furnish a isecurity bond or, if such Plaintiffs are unable to secure such bond, a letter of 

credit in the amount of: (a) for the first year of commercial operation. One Million 

Dollars ($1,000,000.00) and (b), for each subsequent year, the greater of (i) One Million 

Dollars ($1,000,000) and (ii) one hundred ten percent (110%) of the aggregate fees 

payable to the Tovm under Paragraph 6 above for the preceding year (the "Surety"), and 

shall thereafter maintain the same in full force and effect. Upon any breach of such 

Plaintiffs' payment obligations, the Town shall have the right to make a claim against the 

Surety. Once such a claim is made, such Plaintiffs shall increase the amount of the 

Surety as rcquiivd by the Town, to a maximum of Three Million ($3,000,000.00) Dollars 

in the aggregate. 

8. Upon execution of this Stipulation, the Town will (i) move to dismiss all 

outstanding Appearance Tickets with prqtidice, (ii) withdraw all existing "stop work" 

orders relating lo the Property, (iii) pennit Plaintilfs, subject to tbe prior approval of the 

New York State Department of Environmental Conservation and amending of the 

October 12, 2007 STB Cease and Desist Order to pertnit tbe resumption of pre-

construction activity including excavation and grading as well as non-rail site work, 

consistent with the requirements of the phasing plan with accompanying milestone / 

deliverable list attached hereto as Attachment E and (iv) execute and deliver a letter, in 

the form of Attachment P hereto, to the STB withdrawing the Town's opposition to the 

Project and requesting expedited consideration by the STB ofthe Petition. 



Case 2:07-cv-04584-TCP-ETB Document 33 Filed 04/22/10 Page 8 of 37 

Case 2:07-cv-04564-TCP-ETB Oocum6nt32-1 Filed 04/21/10 Page 8 of 37 

9. Upon execution of this Stipulation, the Town will commence and 

dillgenUy pursue appropriate proceedings to abandon all of its right, title and interest in 

and to all mapped streets lying within the boundaries of the Propeny and consent to the 

grading, in accordance with the Reference Site Plan, of the mapped street known as 

BcHport Avenue adjoining tbe Property, to the extent that such grading is legally 

permissible. 

10. Simultaneous with the execution of this Stipulation, Pl^ntiffs wiil execute 

and deliver the covenants and restrictions wilh respect to the setbacks and vegetation 

requirements reflected in tbe Reference Site Plan and the commitments set forth in 

paragraph 6 above attached hereto as Attachment C and Plaintiffs and Defendant will 

execute and deliver the mutual releases attached hereto as Attachment D. 

11. In the event of a tinai, unappealable determination in the STB Proceeding 

that the Project is not subject to STB jurisdiction, the Plaintiffs acknowledge that 

constmction of the Project will be subject to all applicabie State and local rules and 

regulations. 

12. "Effective Date" of this Stipulation is hereby defined as the date 

Defendant's attorney notifies counsel for PlaintifU) that Defendant has authorized its 

counsel, by Town Board resolution or other action, to execute this Stipulation of 

Settlement and the attached Stipulation of Discontinuance. 

13. All notices hereunder shall be transmiUed via facsimile to the fiuc numbers 

designated below for each counsel and additionally shall be transmitted by first class mail 

to each counsel. 
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14. The Court shall retain jurisdiction to resolve any dispute under this 

Stipulation and to enforce any ofthe provisions herein. 

15. This Stipulation may not be changed or modified except by the execution 

of a writing signed by alt of Uie Parties. 

16. This Stipulation is intended to, and shdl. bind and inure to the benefit of 

(he PlaintifTs, Defendants and their respective successors, assigns, heirs and legal 

rcpresematives. 

17. All counsd represent that they ore authorized to enter into this Stipulation 

on behalf of the clients for whom they have appeared, and ro bind such parties to the 

provisions hereof, subject only to the terms hereof. 

18. This Stipulation mi^ be executed in counterparts and by facsimile, and 

shall be binding upon all Parties and their counsel when so executed, provided that any 

Patty or counsel executing a copy hereof by facsimile agrees to provide all others with 

duplicate original counterparts within three (3) business days diereaAer. 

19. 'This Stipulation constitutes the entire agreement and understanding 

between the Parties with respect to the matters contained herein, and there are no prior 

oral or written promises, representations, warranties, conditions, provisions, or terms 

related thereto other than those set forth in this Stipulation. The Parties further represent 

and acknowledge diat, in entering into this Stipulation: they do not rely upcm and have 

not relied upon any representations or statements (beyond those contained in this 

Stipulation). 

20. This Stipulation shall be construed in accordance with the laws of the 

State of Mew York without regard to its conflicts of laws principles. 
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21. This Stipulation is a compromise of disputed claims and has been entered 

into to avoid tbe time, expense, uncertmnty, and inconvenience of contested litigation. 

This Stipulation does not constitute an adjudication or Hnding on the merits of any of the 

Parties' allegations. 

22. The Parties hereto participated joindy in the preparation of this Stipulation 

and each Party has had die opportunity to review, comment up<Hi and redraft this 

Stipulation. Accordingly, it is agreed diat no rule of ctmstruction shall apply against any 

Parly or in favor of any Party and any uncertainty and ambiguity shall not be interpreted 

against any Party in favor ofdie other. 

23. The Parties shall cooperate to effectuate the purposes of this Stipulation 

and shall execute reasonable and customary documents and take reasonable and 

customary actions dut may be necessary or appropriate to give full force and effect to the 

terms of this Stipulation. 

LAW OFFICES OF MARK CUTHBERTSON FARRELl, FRITZ, P.C. 

Charlotte A. Biblow, Ksq. 
Aaron E. Zerykier, Esq. 
Attorneys fitr Plaintiffs 
1320 RexCoqi Plaza 
Uniondale, NY 11556-1320 
Tel: (516)227-0700 
Fax:(516)227-0777 
chiblowf^farrellfritz.ct»m 
azerykicn^farrell fritz-com 

SO-ORDERED: 

Hon. Thomas C. Piatt 
United States District Judge 

Isori 
Jess^J P. Driscoll, Esq. 
Attomeys for Defendant 
434 New York Avenue 
Huntington, NY 11743 
Tel: (631)351-3501 
Fax: (631)614-4314 
mcuthbert3on@cuthbertgonlaw.com 
jdriscpH@qithbcrtsonlaw.com 

Date 

1 U \ ( y 

\0 

mailto:mcuthbert3on@cuthbertgonlaw.com
mailto:jdriscpH@qithbcrtsonlaw.com
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ATTACHMENT A 

Reference Site PUia 

11 
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ATTACHMENTS 

Processed or Uiq>rocessed Daily Landfill Cover 

Surcharge/Ton 
$7.60 

Construction and Demolition Debris 
(C&D) 

Surcharge/Ton 
$17.84 

Resource Recover^' Facility and/or Incinerator Residue (Ash) 
Surcharge/Ton 
$19.60 

12 
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DECLARATION OF COVENANTS AND RESTRICTIONS 

THIS DECLARATION, made diis day of April. 2010, by SILLS ROAD REALTY, 

LLC, a New York limited liability company with offices located at 485 Underhill Boulevard, 

Suite 203, Syosset, New York (hereinafter referred to as die "DECLARANT"). 

W I T N E S S E T H 

WHEREAS. DECLARANT and (he Town of Brookhaven entered into the So-Otdered 

Stipulation, Index No. 07 CV 4584 (TCP) (ETB). ("Stipulation"); 

WHEREAS, the Town Boanl of Town ofBrookhaven, pursuant to the Stipulation, has 

agreed not to interfere with the construction and operation of a rail terminal located at Sills Road 

in Yaphank, New York on a 28 acre property now owned by the DECLARANT (the "Property*'), 

subject to the iiling of certain covenants and restrictions upon the subject property by die 

DECLARANT; and 

WHEREAS, the Propeity is identified on the Suffolk County Tax Map as Section 

663.00. Block 03.00, Lots 01.000, 27.001 to 27.004; Section 704, Block 04.00, Lots 001.00 and 

002.00; Section 704. Block 05.00, Lots 001.00 and 002.00; and Section 704, Block 02.00; Lots 

002.000, 001.001, 030.000 to 036.000 and is more particulariy described as set fordl in Exhibit 

"A" attached hereto. 

I. Operations at the Proper^ shall not include dw collection, sorting, separation, 

processing (including, but not limited to, baling, crushing, compacting and 

shredding), incineration, treatment, management, disposal, transport or transfer of 

solid waste and construction and demolition debris unless required under federal 

law or regulations. Hie terra solid waste shall mean "solid waste" as defined in 
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Section 1004 of the Solid Waste Disposal Act, 42 USC 6903. In addition, no 

application shall be made for permits to allow the aforementioned prohibited 

activities, includii^ but not limited to an application for a land-use exemption 

under 49 U.S.C. 10908 and 10909, nor shall DECLARANT or any of its afGliaies, 

subsidiaries, successors or assigns petition or otherwise apply to the Surface 

Transportatton Board of the United States of America to have the Property 

declared to be a solid waste transfer fecility, without the prior consent of the 

Town of Brookhaven. To the extent any of die foregoing is required under 

federal law and regulation, and further to the extent legally permissible, 

DECLARANT shall pay to the Town a fee in the amounts set forth on Exhibit 

"B" for each ton of daily landfill co\«r, construction and demolition debris and 

incinerator ash transported fiom the Property. Within five business daya 

following the end of each calendar month after commencement of rail operations 

at the Property, Plaintifis shall provide the Town with copies, certiiied, under 

penalty of perjury, as accurate and complete by an audiorized officer of US Rail, 

of al! records relating to shipments, if any, of Commodities during the procedfaig 

month, including records of the rail cars and or contauwrs in which such 

Commodities were shipped. The Town shall have the right to periodically, but no 

more than quarteriy, review US Rail's records regarding shipments of 

construction and demolition debris and incinerator ash to determine the tonnage 

of such materials being shipped. Every ninety (90) days the parties shall reconcile 

(he amounts of Commodities shipped in the preceding ninety (90) days, and 
2 
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4. 

Plaintiffs shall pay semiannually, on each January I and July 1, any fee then due 

to die Town. 

DECLARANT, its successors and asagns shall maintain the setbacks and 

landscape coverage set forth in the Site Plan annexed hereto as Exhibit " C , 

including a landscape area of 367,216 square feet on the Property, wliich is an 

amount equal to thirty (30%) percent of the total square footage of 1,223,205 

square feet. 

The Property described in Exhibit "A" shall hereinafter and forever be held, sold 

and conveyed subject to the covenants and restrictions recited herein which shidi 

run widi the land and shall be binding upon the DECLARANT, its successors and 

assigns and shall inure to the benefit of, and be enforceable by the Town of 

Brookhaven. 

If any one or more ofthe provisions of this Declaration shall deemed or declared 

to be invalid or otiierwise unenforceable, such determination shall in no maimer 

affect the validity of the remaining provisions hereof and those remainii^ 

provisions shall remain in fiill force and effect. 

The failure (o enforce any of the provisions hereof shall not be deemed a waiver 

of the right to do so as to any continuing or subsequent violation. 

If the DECLARANT its heirs, successors, or assignees shall violate or attempt to 

violate any of the coveiumts herein, it shall be lawtiil for the Town of Brookhaven 

to prosecute any proceedings at law or in equity against the persons or entities 

violating or attemptiug to violate any such covenants either to prevem said 
3 
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violation and/or to recover damages or other relief for such violation. 
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IN WITNESS WHEREOF, die DECL.ARANT above-named has executed die 

foregoing Declaration die day and year first above written. 

SILLS ROAD REALTY, LLC, a New Yoric 
limited liabUity company 

By: Suffolk & Southem Railroad LLC, 
its Managing Member | 

i 
I 

By-
Name: Andrew Kaufinan 
Tide: President 
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STATTiOFNEWYORK ) 
)ss.: 

COUNTY OF SUFFOLK ) 

On the day of April in die year 2010 before me, the undersigned, personally 
appeared Andrew Kaufman, pefsonally known to me or proved to me on the basis of satisfactory 
evidence to be dw individual vt4iose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his capacity, and that by his signature on the 
instrument, the iodividuai. or the person upon behalf of which the individual acted, executed the 
instrument. 

Notary Public 
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EXHjIgffA 

ALL that certain plot, piece or parcel of land, situate, lying and being at Yaphank, Town of 
Brookhaven, County of Suffolk and State ofNew York bounded and described as follows: 

BEGINNINO at a point on the southerly side of Long Island Expressway (New York State 
Route 495; south service road) where same is intersected by the southeasterly side of Sills 
Road 

RLlvINING THENCE along the southerly side ofsaid Long Island Expressway the following 
two (2} courses and dbtances: 

(1) North 84 degrees 06 minutes 52 .seconds Fast. 71.07 feet; 
(2) Along the arc of a curve bearing to the left having a radius of 1030.00 feet a distance of 
16.15 feet to tbe westerly side of Bellpon Avenue (not open); 

THENCE along the westeriy side of Bellport Avenue South 05 degrees 50 minutes 33 
seconds East, 1931.62 feet to the northerly side of land ofthe Long Island Rail Road; 

THENCE along said last mentioned land, South 82 degrees 58 minutes 07 seconds West, 
1079.92 feet; 

THENCE North OS degrees 10 minutes 04 seconds West, 245.33 feet to die southeasterly side 
of Sills Road; 

THENCE along said last mentioned road the follovnng two (2) courses and distances: 

(1) Along the arc of a curve bearing to the left having a radius of 2939.79 feet a 
distance of 330.72 feet; 

(2) North 23 degrees 04 minutes 16 seconds East, 198.72 feet; 

THENCE Soudi 05 degrees 32 minutes 19 seconds East, 104.42 feet to a Right of Way taking 
line; 

THENCE North 23 degrees 04 minutes 16 seconds East, 336.66 feet to a monument found; 

THENCE Soudi 77 degrees 04 minutes 31 seconds East, 39.81 feet; 

THENCE Nortii 23 degrees 04 minutes 16 seconds East, 74.82 feet; 

THENCE Nortii 89 degrees 52 minutes 37 seconds West, 15.06 feet: 

THENCE North 05 degres 33 minutes 18 seconds West, 156.55 feet to the southeasterly side 
7 
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of Sills Rood; 

THENCE along the southeasterly side of Sills Road the following two (2) courses and 
distances: 

(1) North 23 degrees 04 minutes 16 seconds East, 836.37 feet; 

Along the arc of a curve bearing to the left having a radius of 982.00 feel a distance of 

151.99 feet to the southerly side ofthe Long Island Expressway at the point or place of 

BEGINNING. 
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EXHIBIT B 

Processed or Unprocessed Daily Landfill Cover 

Surcharge/Ton 
$7.60 

Construction and Demolition Detms 
(C&D) 

Suroharge/Ton 
$17.84 

Resource Recovery Facility and/or Incinerator Residue (Ash) 
Surcharge/Ton 
$19.60 

20 
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EXHIBIT C 

10 

InteronvenM 194283 J 
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ATTACHMENT D 

Form of Releases 

TO ALL TO WHOM THESE PRESENTS SHALL COME OR MAY 
CONCERN, 

KNOW THAT 

SILLS ROAD REALTY, LLC, U S RAIL CORPORATION, 
WATRAL BROTHERS, INC, PRATT BROTHERS, INC., 
ADJO CONTRACTING CORP. and 
SUFFOLK & SOUTHERN RAIL ROAD LLC. 

as 
RELEASORS. 

in consideration ofthe sum of ten dotlar(s) ($10.00). and other good and valuable 
consideration, 
received from 

THE TOWN OF BROOKHAVEN 
as 

RELEASEE, 

receipt whereof is hereby acknowledged, releases and discharges 

the RELEASEE. RELEASEE'S heirs.executont, administrators, successors and assigns from 
all actions, causes of action, suits, debts, dues, suras of money, accounts, reckonings, bonds, 
bills, specialties, covenants, contracts, controversies, agreements, promises, variances, 
trespasses, damages, judgments, extents, executions, claims, and demands whatsoever, in 
law, admiralty or equity, which against Ae RELEASEE, the RELEASORS, RELEASORS' 
heirs, executors, administrators, successors and assigns ever had, now have or hereafter can, 
shall or may, have for, upon, or by reason ofany matter, cause or thing whatsoever Irom the 
beginning ofthe worM to the day ofthe date of this RELEASE. 

The words "RELEASOR" and "RELEASEE" include all releasors and all releasees 
urtder this RRLBASb:. 

This RELEASE may nut be changed orally. 

[SIGNATURE PAGE TO FOLLOW} 
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in Hliness miereaf, each RELEASOR has hereualo set dieir hand and seal on die 
day of March. 2010. 

SILLS ROAD REALTY, LLC, New Yorit 
limited lialnlity company 

By: Suffolk & Southern Railroad LLC, 
its Maturing Member 

By: 
Name: Andrew Kaufinan 
Title: President 

V S RAIL CORPORATION 

By: _ 
Name; 
Title: 

WATRAL BROTHERS, INC. 

By: 
Nome: i 
Titie 

PRATT BROTHERS, INC., 

By: _ . 
Nome: 
Title 

ADJO CONTRACTING CORP. 

By: 

23 
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Name: 
Tide 

SUFFOLK & SOUTHERN RAIL ROAD 
LLC. 

By: _ 
Name: 
Title 

State ofNew York ) 
)ss.: 

CounQ/ of ) 

On March 2010 before me, the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

hotî factory evidence to be die individual whose name is subscribed to the within instrument 
and acknowiedged to me that he/she executed the same in his/her capacity, and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument 

Notary Public 

State of New York ) 
)&s.: 

County of ) 

On March 2010 before me, the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed the some in his/her capacity, and that by 
his/her signature on the instrument, the indhridual. or (he person upon behalf of which the 
individual acted, executed the instrument. 

Notaiy Public 

Slate of New York ) 
)s.s.: 1 
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County of ) 

Ofl March 2010 before me, the undersigned, pcruinally appeared 
__, personally known to me or proved lo me on Ihe basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed the sam« in hisi'her capacity, and that by 
his/her signature on the instrument, the individual, or tbe person upon behalf of which the 
individual acted, executed tiie instiument 

Notary Public 

State ofNew York ) 

County of ) 
)ss.: 

On March 2010 before me, the undersigned, personally appeared 
_, personally known te mc or proved lo me on the basis of 

satisfactory evidence to be the individual whose name is subscribed to the within instrument 
and acknowledged to mc that he/she executed the same in his/her capacity, and that by 
his/her signature on the instrument, the individual, cr the person upon belalf of which the 
individual acted, executed tiie instrument. 

Notary Public 

Stale of New Yorii ) 

County of ) 
)ss.: 

On March 2010 before me, the undersigned, personally appeared 
, personall> known to mc or proved to me on the basis of 

satisfactory evidence to he the individual whose name is subscribed to the within instrument 
and acknowledged to me that he/she executed the same in his/her capacity, and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 

25 



Case 2:07-cv-04584-TCP-ETB Document 33 Filed 04/22/10 Page 29 of 37 

Case 2:07-cv-04584-TCP-ETB Document 32-1 Filed 04/21/10 Page 29 of 37 

State ofNew York ) 

County of ) 
)ss.: 

On March 2010 before me, the undersigned, personally appeared 
_, personally known to me or proved to me on the basis of 

satisfactory cvklcnce to be die individual whose name is subscribed to die within instnunent 
and acknowledged to me that he/she executed the same in his/her capacity, and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 

26 
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TO ALL TO WHOM THESE PRESENTS SHALL COME OR MA Y 
CONCERN, 

KNOW THAT 

THE TOWN OF BROOKHAVEN 
as 

RELEASORS, 

in consideration ofthe sum of ten dollar(s) ($10.00), and other good and valuable 
consideration. 
received from 

SILLS ROAD REALTY, LLC, U S RAIL CORPORATION, 
WATRAL BROTHERS, INC., PRATT BROTHERS, INC, 
ADJO CONTRACTING CORP. «nd 
.SUFFOLK & SOUTHERN RAIL ROAD LLC 

as 
RELEASEES, 

receipt whereof is hereby acknowiedged, releases and discharges 

the RELEASEES, RELEASEES' hehs, executors, administrators, successors and assigns 
from all actions, causes of action, suits, debts, dues, sums of money, accounts, reckonings, 
bonds, bilh, specialties, covenants, contracts, controversies, agreements, promisea, variances, 
trespasses, damages, judgments, extents, executions, claims, and demands whatsoever, in 
law. admiratiy or equity, which against the RELEASEES, the RELEASOR. RELEASOR'S 
heirs, executors, administrators, successors and assigns ever had, now have nr hereafter can, 
shall or may, have for, upon, or by reason ofany matter, cause or thing whatsoever from the 
beginning of tiie worid to the day ofdie date of this RELEASE, 

The words "RELEASOR" and "RELEASEE" include all releasors and all releasees 
under tliis RELEASE. 

This RELEASE may not bo changed orally. 

[SIGNATURE PAGE TO FOLLOW] 
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In Witness Whereof, the RELEASOR has hereunto set RELEASOR'S hand and seal 
on die 

_day of March. 2010. 

THE TOWN OF BROOKHAVEN 

By: 
Name: 
Title: 

Sute ofNew York ) 

County of ) 
)ss.: 

On March 2010 before me, the undersigned, personally appeared 
, personally known to me or proved to me on the basis of 

satisfoaory evidence to be the individual whose name is subscribed to the within instiimient 
and acknowledged to me that he/she executed (he same in his/her capaci^', and that by 
his/her signature on the instmment. the individual, or (he person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 

28 
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ATTACHMENT E 

Phasing Plan 

PHASE I: 

Prior to the start ofany "prc-construction" excavation or any site work, any and 
all Cease and Desist Orders issued by the Surface Transportation Board ("STB") 
must be amended to permit the resumption of pte-constnictlon activity including 
excavation and grading as well as non-rail site work. A copy of such decision or 
amendment shall bo provided to the Town Ixfoie any pre-constniction, 
excavation or related site work occurs. 

The STB has previously delernuned tint non-rail construction and praltminary 
site work are witlun the regulatory purview ofthe Town. Prior to the start of the 
"pre-consttuction" site work ("Work") outiined m the attached phasing plan 
("Phasing Plan"), Sills Road Realty shall obtain approval from NYSDEC as 
requited by Paragraph 8 of the proposed Stipulation of Settiement CStipulation 
Agreemem"). 

Upon receipt by the Town of Brookhaven ("Town") ofthe STB deciskm or 
amendment lifting all Cease and Desist Ordeis and approval from NYSDEC the 
Town shall issue a Notice to Commence Work in accordance with the terms and 
conditions set fordi in the Stipulation Agreement 

Sills Ro6d Realty ^ 1 1 continue to cooperate with, and provide all requested 
assistance to, the Surface Transportation Board's Scctran of Environmental 
Analysis (*'SHA'0 in SEA's completion ofan Environmoitsl Analysis ("EA") of 
the project. 

Witiiia 60 calendar days of commencement of the Work. Sills Road Realty shall 
have delivered on site railroad ties, ballast stone and track required to complele 
site track construction relating to Phase I of die Phasing Plan and 50% of the 
required railroad ties and track required for Phase II ofthe Phasing Plan. The 
Project Engineer, Sidney B. Bowne & Son, LLP ('*Bowne") shall inventory and 
conifana in writing to the TOWTI, within 10 days after final delivery of above 
specified material, that all requited material has been delivered to the Project 
Site. 

Prior to dw start ofdie Woric, Sills Road Realty shall provide die Town widi a 
copy of tlu: engineering retainer agreement with Bowne. The retainer agreement 
shall reflect the services lhat are contemplated in Paragraph 2 of the Stipulation 
Agreement. 

29 
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Within 60 calendar days of executicm ofthe Stipulation Agreement, Sills Road 
Realty shall through its engineer, Bowne, submit 60% complete site grading and 
dcaiiuge drawings, which will represent not less than 25% ofthe complete 
engineering drawings related to the construction of (he project. 

Within 90 calendar days ofdie execution ofthe Stipulation Agreement, SEA shall 
issue the proposed EA for public comment ("Comment Period"). In die event diat 
the SEA fails to issue the EA for public comment, all work shall immediately 
cease until such time that die SEA issuea the proposed EA for public comment. 

Under Phase I, Silts Road Realty is permitted to excavate up to 75,852 cubic yard 
of materia] in compliance with the Phasing Plan. In die event thm Sills Roed 
Realty fails to meet any of the above dates for the deliverables all work shall 
immediately cease until such time that compliance is achieved. 

PHASE II: 

• All items listed in Phase I must be completed to the Town's satisfiiction prior to 
commencement of Phase U. 

• The STB must issue a decision accepting and / or adopting die EA and SEA's 
conditions prior to the commencement of Phase II. 

• Within 60 calendar days of commencement of Phase II work. Sills Road Realty 
shall have delivered on site die remaining balance of railroad ties and track 
required to complete site track construction relating to Phase II ofthe Phasing 
Plan. The Project Engineer, Bowne, shall inventoiy and confirm in writing to the 
Town, within 10 days after flnal delivery of dw above specified material, that all 
required material has been delivered to the Project Site. 

• Sills Road Reality must provide die Town widi satisfactoiy proof of compliance 
widi all SEA conditions, in any, applicable to the project wfaich can be reasonably 
complied with duruig Phase II ofthe Phasing Plan prior to resuming any 
excavation or site work. 

• Provided the above conditions arc met. fhe Work may continue whereby Sills 
Road Reality shall b« permitted to excavate up to on additional 91,852 cubic yard 
of material in compliance with die Phasing Plan. 

• During Phase II, construction of precast concrete open-faced retaining walls 
backfilled with earth and planted with draught-resistant plantings, as shown on 
the Site Plan, gshall commence and continue to the extent practicable in light of 
the requirements ofthe Phasing Plan and sound engineering practices. 
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PHASE III: 

• No further Work shall occur until such time as the Surface Transportati(»i Board 
has issued its decision to peimit construction ofthe project 

• Upon such approval, all work to complete the project may resume in compliance 
with the Reference Site Plan set forth in the Stipulation Agreement. 
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ATTACHMENT F 

Form of STB Letter 
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Town of Brookhaven 
Long Island 

fi<nT/^ 
Mark LedtO) Supervtior 

Ma«h30,20I0 ^ " ^ ^ f " S i 

CynddaT. Brawn w S i t o o w * , \ ^ 
d d e ( Section of Adniatstistion X 
Office of Proceedings 
Sorftce TraBsportadOB Board 
395ESl»el.SW " * 
Washmgloa, DC 20423 

Re: STB FiflBiKC DocketN&3S141 US Roil Cnporatiaa-
CaaainiBtion and Openttian Exemption - Brookhoivea Rail Tenninal 

DearMs.Brawi^ . '••* , . . 

Pursuant to di^ settlemeat agreement eoaduded between die patties and qiprovcd.^.die 
Town Boiad.it • .pyUic medhv oo M ^ * - 2 3 ; ' 20lQ,<"d>s Towia of'B(6apdii.ven 

•('Vnckhaved") h e c ^ wididcews ita oppoaidaa t»diB'Bthokhiinit Rail fenuoal praject 
C ^ P l ^ e d f V . • •' • • / ," 

Braokhaven joina widi Petitioner in respcctfidlyrBqiieadng the Board to Yestoia dus nuBer to 
its aedve dodcet, and, in view of die aubsiaotial passage of tfaae since dw filing of dde ouAer, 
to eAitd die pneeeding expedited coniidendon. 

Btookbavw'beiieveB diat the duQges to the Project plana ioooipaniied hy dw Pctilianer at 
die Town's lequetf, es welt ai dw odier matten covered br dw aetdemcnt agreemem, 
adequately addreis the tenecns raiaed by dw Town at aa eariier steiBe of dite piaoeeding. 

The Peddoner hiu made tbo repreieiililwni set fiirth in dw Sallowing puagiaph and if theae 
iqaeaenlatieiu ate liue the Project will have beneficial impicte. 

The Project will have a jiroog poshiva eeopomie fanpact i^on dw Tovm. Local joba will be 
created diMhel Potealjalty aignificaat econoBue ^yiwigy exists ea a reault of tlw Prq}ect's 
locatkiQ, ideally situated adjacent (o end between tiw major Eoat-Wcat highway and rail 
thocoughfhrei tranacBting Loqg.Jila&d. Significanc-reduedoB'lh'lang haul t i ^ traffic of 
aggregate cdmmodhies nich as sioae wiil lesnU fi«m the iAfoddcfioa cnf a sditoble-cJuilBity . 

' Tlw Mlowini iMnding mod oni fay Brooktiiwn m harcbir iMing wlihdrnm: MMhm ts Comptl OtKowciy. 
OM Oetobw 13,20M: and, Motion to Strllai, fflod iimwry 19,2010; 

Oflln of Ao SivaniMr 
One Independence Hill • FarmingriDe * NY 11738 • Phone (831) 4&I-01OO • Fax (691) 4S1-M97 

- «wwbnMiUuien.oig 

http://Boiad.it
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i2 
3/MVlO 
C.Brown 
Ro: Srra Fiiumco DoekMNo. 3S141U S RoilCorpontioa-
CoaitnKiion aad Opcntion Qmnptian - Biookhwea Rail Termiml 

tiuck-tniii transkwd teradflal hi Baiteni Long Idand, more diaa 60 milea eaat of dw beavUy 
coogeiied highway bcidgea connecting Long Island to New York, New Jersey aad New 
Englead. OAer local tmnnesaei may benefit fiom the availaUiity of aeaAy rail fialgbt 
txan^oitatioD fkcifides. Local track Haffic not denhwd fcr Btodduven will have Immediate 
acceae to dw Long bland Expnaiway aad will eonaequendy not have to nwka exieaaive use 
of local roads. The Prpject site ia located ia an imfaabia] amw aat near to any sensidve 
reeepton such aa KfaooU, hospitals, or senior living ftdlides. 

We thank dw Board fbr aCR>nSBg dw parties dw oppoAauiy to resolve their diflbreneei, and 
in potticutar thank dw mediator, Thomas Stilling, fin hia assistance hi fi»litadng ibe 
amkabla renriutioo of thia awita. 

Suweiely, 

Supervisor 

OK Sills Road Realty 
Robert F. Quinlan, Town Attomey 
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