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INTRODUCTION

By application filed May 26, 2004, Buckingham Branch Railroad Company (BBRR, a Class 111
railroad') and CSX Transportation, Inc. (CSXT, aClass| railroad) seek Board approva and
authorization under 49 U.S.C. 11323 for: (1) the lease by BBRR of a190.6-mile CSXT linethat runs
between Clifton Forge, VA, and AM Junction, VA (near Richmond) (the C& O Line); and (2) the
sublease by BBRR of a9.1-mile Norfolk Southern Railway Company (NSR) line that runs between
Gordonsville, VA (apoint on the C&O Line), and Orange, VA (the Orange Line). The proposed
transaction has been classified as aminor transaction. See 49 CFR 1180.2(c) (classification of
transactions pursuant to 49 U.S.C. 11325).

Comments were filed separately by NSR, the Nationa Railroad Passenger Corporation
(Amtrak), the Brotherhood of Maintenance of Way Employes (BMWE), and the Commonwealth of
Virginia (the Commonwedth). (Others who have expressed views through correspondence are listed
in the Appendix to thisdecison.) Applicants submitted two pleadings (BBRR-8 and BBRR-9) in
rebuttal. On October 13, 2004, the Board heard oral argument in this proceeding.

THE APPLICATION

Two CSXT ral lines cross Virginiain agenerdly east-west direction between Clifton Forge, in
the west, and Richmond, in the east. The more northerly of the two lines (the C& O Line) runsvia
Staunton, Waynesboro, and Charlottesville. The more southerly (the James River Line) runsvia
Lynchburg. The application seeks Board gpprova for BBRR to lease the C& O Line and to sublease
the Orange Line, which branches off from the C& O Line a Gordonsville, VA.

BBRR owns and operates a 17-mile line of railroad that runs between Dillwyn, VA, and
Bremo, VA, connecting with the James River Line a Bremo. BBRR, which was founded in 1989, has
increased freight traffic on its Dillwyn-Bremo Line from about 800 carloads per year in 1989 to
2,400 carloads per year during BBRR's best year. BBRR now provides regular scheduled freight
sarvice 3 days per week and additional service as requested and needed by its customers. BBRR has
upgraded track and bridges on its Dillwyn-Bremo Line to Federal Railroad Adminigtration (FRA)

! The Board' s regulaions divide railroads into three classes based on annua carrier operating
revenues. Class| rallroads are those with annua carrier operating revenues of $250 million or more (in
1991 dollars); Class 11 railroads are those with annua carrier operating revenues of more than
$20 million but less than $250 million (in 1991 dollars); and Class |1 railroads are those with annud
carrier operating revenues of $20 million or less (in 1991 dollars). See 49 CFR part 1201, Genera
Instruction 1-1(a).
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class 1 track standards? in preparation for a shipper that is expected to locate on the Dillwyn-Bremo
Line. BBRR has 5 locomotives (4 owned, 1 leased), 62 revenue-service cars, 4 cabooses, 11 pieces
of self-propelled maintenance-of-way (MOW) equipment, and several pieces of equipment used to
make intermodal transfers,

Through the application, BBRR proposes to extend its operations to include CSXT's
C&O Lineand NSR's Orange Line. The 199.7 miles of the C& O Line and the Orange Line combined
aredivided into three subdivisons. (1) the 75.1-mile Fiedmont Subdivision, between AM Junction
(near Richmond) at milepost (MP) 85.5 and Gordonsville a MP CA 160.6; (2) the 28.5-mile
Washington Subdivison, which consgts of a 19.4-mile segment of the C& O Line (between
Gordonsville a MP CA 160.6 and Charlottesville at MP CA 180) and the entire 9.1-mile Orange Line
(between Gordonsville at MP CAA 9.1 and South Orange a MP CAA 0.0); and (3) the 96.1-mile
North Mountain Subdivision between Charlottesville a MP CA 180 and Clifton Forge (JD Cabin) at
MP CA 276.1.

Under the proposal, BBRR would assume the common carrier obligation on the C& O Line and
the Orange Line and would replace CSXT asthe railroad serving local customers on those lines, except
for the traffic of one shipper on the C&O Line (Martin Marietta, whose Verdon facility would continue
to be served by CSXT). The lease negotiated by BBRR and CSXT has a 20-year term, with a 5-year
extension option. If the application is approved, BBRR would take over local service (except for the
Martin Marietta traffic) and maintenance. After 2 years, BBRR would aso assume maintenance of the
ggna system and dispatching. CSXT expectsto interchange traffic with BBRR (in the west a Clifton
Forge, and in the east & Doswell) and to maintain competitive routes and rates for traffic moving
from/to points on the C& O Line and the Orange Line. Under the lease, BBRR would pay CSXT
annua rent of $140,000 per year and would pay additiona rent under limited circumstances when
BBRR interchanges traffic with a carrier other than CSXT. The lease dso provides that BBRR would
maintain the C& O Line and the Orange Line a the present FRA track-class stlandards and would
provide service with two GP-16 locomoatives that it currently owns and two GP-40 locomotives thet it
proposes to acquire.

BBRR plans to provide a scheduled service based upon interchange times agreed upon with
CSXT. BBRR dates that it would operate four round-trip trains per day, 5 days per week, which is
more frequent service than the line' s shippers now have. BBRR would operate from two locations:
Doswdl in the east, and Staunton in the west. At the eastern end of the C& O Line, amorning train
would operate between Doswell and Ruffin and an evening train would operate between Doswell and

2 There are six classes of track typically applicable to rail transportation of freight under the
FRA Track Safety Standards. An upgrade from excepted status to class 1, with a maximum alowable
gpeed of 10 miles per hour, removes certain limitations on operations.
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Gordonsville. At the western end of the C& O Line, amorning train would operate between Staunton
and Clifton Forge and an evening train would operate between Staunton and Orange. BBRR tates
that each train would pick up and set out cars for BBRR's customers, and that BBRR would aso
provide additional service as needed by its customers.

Under the lease, CSXT would retain limited overhead trackage rights to return westbound
empty hopper cars, including empty cod unit-trains, to their origins. CSXT would dso retain locdl
trackage rights to move unit-trains of rock from Martin Marietta's quarry at Verdon (about 29.5 miles
west of the eastern end of the C& O Line) to points on CSXT'slinesin the vicinity of Newport News,
VA, and to move empty unit-trainsin the reverse direction. Applicants also sate that BBRR will permit
CSXT to detour loaded eastbound coal trains over the C&O Linein case of an emergency or
maintenance on CSXT’s James River Line.

BBRR projectsthat it would handle about 11,700 carloads annudly, consisting of
6,200 carloads of locd traffic, 1,000 carloads for interchange with NSR and the Eastern Shore
Railroad, Inc., and 4,500 CSXT non-revenue carloads (the latter are apparently carloads of rock
intended to be used by CSXT on itsown lines). CSXT projects that it would annualy move about
156,000 westbound empty cars (using its overhead trackage rights) and about 7,900 revenue carloads
of rock from the Martin Marietta quarry (using its locd trackage rights).

Financid Arrangements. CSXT does not plan any new financia arrangementsin connection
with the transaction. BBRR does not plan to issue any new securities in connection with the
transaction, but it does expect to obtain some unsecured short-term financing to meet operating-capital
needs in the early stages.

Passenger Service Impacts. An Amtrak train (the Cardinal) operates over part of the
C& O Line (between Clifton Forge and Gordonsville) and dl of the Orange Line. Amtrak operates two
Cardina trains per day on Sunday, Wednesday, and Friday of each week, one eastbound and one
westbound. Both trains stop at Charlottesville, Staunton, and Clifton Forge. To minimize Amtrak
ddays, BBRR plans to schedule its operations around the scheduled times for Amtrak’ strains.

BBRR a0 plans to seek approval from FRA (and Amtrak, if necessary) to discontinue use of
the Train Control System (TCS, asignd system that facilitates maintaining a safe separation between
trains) currently in place between Clifton Forge and Orange. Applicants sate that CSXT would
maintain the TCS and manage train dispatching for the C& O and Orange Linesfor up to 2 years while
BBRR seeks FRA’s gpproval. Upon gpprova of remova of the TCS, or 2 years after consummation
of the transaction, whichever occursfirs, BBRR intends to dispaich the lines.
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Truck Competition. The C&O Lineis paralded by Interstate Highway 64 and is crossed by
Interstate Highway 81, both of which provide mgor highway access for truck transportation from/to
cusomers on theline. According to BBRR, trucking provides significant competition to the Lines
rallroad traffic, especidly intermodd traffic. BBRR plansto compete vigoroudy with trucks for traffic
moving from/to points on the C& O Line and the Orange Line by providing more frequent rail service
and loca sdes, marketing, and operating personndl.

Applicants contend that under their proposal BBRR would provide more frequent and
responsive service to the local customers without changing routes and rates. According to gpplicants,
the additiond traffic that BBRR expects to generate would improve BBRR' s financid viability, and the
rationdization of the CSXT system would improve CSXT’ sfinancid viability, by enabling CSXT to
reduce its operating expenses and to save on some capital expenditures. Applicants further claim that
the improved rail service on the C& O and Orange Lines would have no adverse competitive impacts,
but rather would increase intermoda and intramoda competition.

Labor Impacts. CSXT projects that 35 CSXT employees would be affected by the proposed
transaction: 7 trainmen, 4 engineers, 14 MOW employees, and 7 signal and communicetions
employees would be displaced, and an additiond 3 signad and communications employees would be
relocated. CSXT explainsthat the trainmen, engineers, and MOW employees would be displaced
because loca work now performed by CSXT employees would be performed by BBRR employees.
As respects the Ssgnd and communications employees, CSXT has agreed to continue to maintain the
sgnd system and to provide dispatching, and to defer displacing employees, for up to 2 years after
consummetion of the transaction. CSXT does not expect any dispatchers to be impacted by the
proposed transaction.

No existing employees of BBRR would be adversdly affected by the proposed transaction.
BBRR expects to hire, on consummation, 5 trainmen, 5 engineers, 12 MOW employees, 2 mechanicdl
employees, and 1 clerica employee. BBRR intends to cross-train many of these employees to perform
other functions. If remova of the Signa system has not been approved within 2 years, BBRR expects
to hire gpproximately 6 sgna and communications employees to operate the sgnd sysem. BBRR
plansto consider for employment qudified loca CSXT employees whose positions would be abolished
asareault of the transaction and who make proper application for employment.

To provide the leve of labor protection mandated by 49 U.S.C. 11326, CSXT and BBRR
suggest that we should impose the “Mendocino Coast” |abor protective conditions set forth in
Mendocino Coast Ry., Inc. — L ease and Operate, 354 |.C.C. 732 (1978), as modified in Mendocino
Coast Ry., Inc. — Lease and Operate, 360 |.C.C. 653 (1980), &ff’d sub nom. RLEA v.

United States, 675 F.2d 1248 (D.C. Cir. 1982), as clarified in Wilmington Term. R.R., Inc. — Pur. &
Lease — CSX Transp., Inc., 61.C.C.2d 799, 814-826 (1990), &f’d sub nom. RLEA v. ICC,




STB Finance Docket No. 34495

930 F.2d 511 (6th Cir. 1991). They cite Portland & Western Railroad, Inc. — L ease and Operation
Exemption — Burlington Northern Railroad Company, Finance Docket No. 32766 (ICC served

Jan. 5, 1996), asmilar type of transaction that involved both the lease by a Class |11 railroad of lines of
aClass| railroad and dso the retention by the Class | rallroad of the right to conduct certain operations
over the leased lines.

BBRR MOTION TO STRIKE

On September 23, 2004, BBRR filed amotion to strike “al statements and references
concerning the condition of its current rail line and of its equipment predicated upon unauthorized
intrusions on its property by Mr. Roy Griffith, asincluded in comments filed on behaf of BMWE.”
BBRR-9a 1. BBRR dates that Mr. Griffith entered upon BBRR property without the knowledge or
consent of BBRR, and that, when he was discovered, he was promptly escorted off the property by
proper authority.

Without condoning any trespass on private rail property, we deny the motion to strike and will
give Mr. Griffith’'s observations the weight they are due.

DISCUSSION AND CONCLUSIONS

Statutory Criteria

Under 49 U.S.C. 11323(a)(2), “[a] purchase, lease, or contract to operate property of another
rall carrier by any number of rall carriers’ requires prior Board approva. The criteriafor gpprova are
st forthin 49 U.S.C. 11324. Because the proposed transaction does not involve the merger or
control of two or more Class | railroads, this transaction is governed by 49 U.S.C. 11324(d), under
which the Board must gpprove the application unless the Board finds that (1) as aresult of the
transaction, thereislikely to be substantid lessening of competition, creation of amonopoaly, or restraint
of trade in freight surface trangportation in any region of the United States, and (2) the anticompetitive
effects of the transaction outweigh the public interest in meeting Sgnificant trangportation needs.

Here, thereis no claim that competition would be reduced or amonopoly created. BBRR
would smply replace CSXT asthe carrier for al traffic originating or terminating on these Lines other
than the Martin Marietta traffic mentioned above.

At ord argument, an issue was raised as to whether a provision of the lease, which establishesa
higher rental payment to CSXT under limited circumstances which involve BBRR interchanges of traffic
with arailroad other than CSXT, would condtitute a restraint of trade by economicaly foreclosing
shippers the option of interchanging with carriers other than CSXT. However, BBRR clearly does not
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expect that to be the case, asit intends to interchange 1,000 cars annualy with NSR and the Eagtern
Shore Railroad.® At ord argument, BBRR' s president, Robert E. Bryant, stated that he negotiated at
length concerning the additiond rent provison and he is satisfied that the agreed amount will not
preclude BBRR from interchanging with other railroads. Our assessment of the relevant provison of
the lease is conggtent with Mr. Bryant’ s view that BBRR will be able to offer shippers smilar
interchange options to those available under CSXT’ s operation of the Lines. Accordingly, we find no
restraint of trade or other anticompetitive effects likely to result from the proposed transaction.

BMWE contends that, in addition to meeting the standards of section 11324(d), a proposed
lease transaction must dso comport with the rail trangportation policy (RTP) set forth at 49 U.S.C.
10101. According to BMWE, we may not gpprove a proposed transaction that is contrary to the RTP
even if the transaction would not have any anticompetitive effects and would otherwise be gpproved
under section 11324(d). CSXT agreed that the RTP should “inform” our decision under section
11324(d), but argued that the proposed transaction comports with the RTP.

We need not determine here whether the Board could find that a proposa satisfies the narrow
standard set out in section 11324(d) but neverthel ess disapprove the proposal based on RTP concerns.
As discussed below, BMWE has failed to demonstrate that approva of the transaction proposed here
would be contrary to the RTP.

Propriety of the Proposed Transaction

BMWE argues that the way that the gpplicants have chosen to structure this transaction is
improper and deceptive. It clamsthat the proposa before usis not atrue lease, but is more properly
characterized as atrackage rights arrangement for BBRR to serve most (but not dl) of the loca
shippers. However, even if that were so, both the need for Board approva and the gpplicable standard
for approva would be the same asfor alease. See 49 U.S.C. 11323(a)(6), 11324(d).

BMWE suggeststhat it isimproper for CSXT, which would continue to handle most of the cars
that would move over the C& O Line pursuant to the retained overhead trackage rights, to trandfer the
regpongbility for maintenance of the C& O Lineto BBRR. Thereis, however, no requirement that the
raillroad that handles the mgority of traffic on aline be the party that bears responshility for
maintenance of theline.

We are not dedling here with a Situation in which the railroad that seeks to be relieved of the
maintenance responsibility has an incentive to alow maintenance to deteriorate to such a degree that,
sooner or later, operations would have to be suspended. As BMWE acknowledges, CSXT plansto

3 Application at 15.
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retain the C& O Line for directiond running in connection with the James River Line and as a subdtitute
for the James River Line a those times when that line cannot be used. CSXT therefore has an incentive
to see that maintenance of the C& O Line does not deteriorate.

BMWE aso charges that the lease is not redly a 20-year lease, but in effect only a 10-year
lease because the lease dlows negotiation of new terms or termination at will by ether party after 10
years. Itisnot unusua or unlawful for the parties to revisit remuneration after a decade of operations
under alease, and to adlow termination of the lease if ether party is disstisfied. But we have no reason
to doubt the Sincerity of the applicants intent to enter into along-term arrangement.

In short, BMWE has not persuaded us that the gpplicants are misusing the Board' s processes
here to achieve aresult other than that for which they seek gpprova. Thus, the Board decisions that
BMWE cites that were designed to protect the integrity of the Board' s processes — from applicants
who claimed to be independent actors when they were not,* or who purportedly sought to buy aline
for continued rail purposes when their red intent was to discontinue service and screp the materiasin
the liness — are not implicated here.

BMWE's RTP Arguments

Pointing to the RTP goal of promoting a safe transgportation system, 49 U.S.C. 10101(3), (8),
BMWE claimsthat BBRR lacks the personndl, experience, and financia resources to provide adequate
maintenance on the C& O and Orange Lines, portions of which BMWE clams have current
maintenance problems. Applicants deny that there are sgnificant maintenance problems on these Lines
and clam that ample funds have been earmarked by BBRR for maintenance of the Lines. They point
out that BBRR will generate the funds for the Lines maintenance via CSXT' s payments for its
overhead operations on the C& O Line. These payments are expected to be in excess of $2 million per
year for thefirgt 10 years, for anet of $1.86 million (or more) after BBRR pays $140,000 in annual
rent to CSXT. They dso point out that BBRR's management has extensive prior experience in Class|
railroad operations.

* See, eg., County of Marin v. United States, 356 U.S. 412, 418-19 (1958); Gilbertville
Trucking Co. v. United States, 371 U.S. 115, 125 (1962); Burlington Northern R. Co. v.
United Transp. Union, 862 F.2d 1266 (7th Cir. 1988).

5 See, eg., Redmond-Issaquah R.R. Preserv. v. STB, 223 F.3d 1057 (9th Cir. 2000); SF& L
Railway, Inc. — Acquisition and Operation Exemption — Toledo, Peoria and Western Railway
Corporation Between L a Harpe and Peoria, IL, STB Finance Docket No. 33995, dip op. at 19 (STB
served Oct. 17, 2002) and dip op. a 3 (STB served Jan. 31, 2003).

8
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Applicants gate that BBRR has planned a comprehensive maintenance program for the two
lines that would divide the Linesinto three subdivisons, assgn personne to each subdivison, and
develop an inspection schedule, a routine maintenance program, and an ambitious tie replacement
program. In addition to dedicating employeesto full-time MOW work, BBRR intends to provide
cross-training so that employees who do other work can be assigned to MOW duties as needed.
BBRR dso has established a good working relationship with capable contractors and plansto call upon
them for manpower and equipment to supplement its own employees and resources as needed to
handle unexpected maintenance issues. BBRR has allocated between $1.8 and $2 million per year for
maintenance and replacement of equipment. At ord argument, BBRR reiterated its commitment to
keeping the track in good condition so asto be able to compete effectively for loca traffic that hasthe
option of moving by truck.

Under the circumstances, BMWE has not convinced us either that the revenues to be generated
by the overhead trackage rights would be insufficient to fund necessary maintenance or that the
maintenance program itsaf would otherwise be inadequate. Rather, BBRR has convincingly
demondtrated that it has serioudy examined the Lines maintenance needs and is prepared to fulfill its
safety respongbilities.

Other Safety Issues

(2) Track Conditions for Passenger Operations. Amtrak and the Commonwedlth have a'so
expressed concern that the Clifton Forge-to-Orange track conditions, which alegedly have
deteriorated in recent years, would deteriorate further if maintenance responsibility is shifted. Amtrak
seeks a condition obligating BBRR to maintain track conditions to at least the existing track-class
standards and directing CSXT to ensure thet the lines leased to BBRR are maintained to the levels
required for continued passenger and freight operations. The Commonwedlth of Virginia seeks smilar
conditions ensuring that the safety and efficiency of operations of Amtrak’s Cardind are protected and
that al “deficiencies’ on the C& O and Orange Lines are corrected prior to gpproving the
consummetion of the proposed transaction.

We are confident that FRA will continue to require adequate maintenance of the entire
200 miles of track. BBRR plansto devote 12 MOW employees to the C& O and Orange Lines.
BBRR is committed to maintaining the track so that it can be operated safely for both passenger and
freight trains. Because BBRR' s intention to divert traffic now moving by truck, which is the cornerstone
of its business plan, will succeed only if the track is maintained sufficiently, BBRR has ample incentive to
keep the track well maintained so that its freight operations are not impeded by difficulties encountered

by passenger trains.
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Thus, we are stisfied that both Amtrak’s and the Commonwesdlth’ s interests will be amply
protected without the conditions they seek.

(2) Removal of the TCSSgnal System. BRS points to BBRR's plan to remove the TCS,
used to facilitate the safe movement of trains, from the C& O and Orange Lines as areason to
disapprove the application.® Amtrak expresses similar concerns, but does not take a position on
whether to grant the gpplication.

As noted above, the remova of the TCSis subject to the approval of FRA (and possibly aso
Amtrak), and we defer to FRA on that matter. FRA, which is responsble for maintaining the safety of
both passenger and freight railroad operations, will ensure the safety of the traveling public when
consdering any request to remove the Sgnd system.

(3) Grade-Crossing Sgnals. BRS dso expresses concern that BBRR would not have
sufficient resources to maintain the 56 grade-crossing sgnals aong the C& O and Orange Lines that
facilitate the safe movement of vehicular and pededtrian traffic at rall/highway grade crossngs.
However, BRS has offered no evidence that BBRR would not likely comply with applicable safety
regul ations respecting the maintenance, ingpection, testing, and repair of the grade-crossing sgnd
systems. BBRR has expressed its commitment to proper maintenance of the C& O and Orange Lines,
and that commitment necessarily includes proper maintenance of the various grade-crossing sgnd
systems. Indeed, the BBRR/CSXT lease provides that BBRR “shdl comply with dl applicable
Federd, State and loca laws, ordinances and regulations’ in its use and operation of the C&O and
Orange Lines’

Concentration of Traffic

Amtrak also expresses a broader concern that the efforts of Class| railroads to rationdize their
systems by reducing the Size of their networks means that more trains are now consolidated on fewer,
often congested core lines. Amtrak would have us examine the impact of leases such asthison the
capacity of the nationd rail network. We do not believe, however, that the proposed transaction

® On September 30, 2004 (one week after the record in this proceeding had closed, and
5 weeks after the due date for the submission of comments), BRS submitted its comments for
congderation by the Board. The BRS submission does not appear to have been served on applicants.
Despite the unexplained lateness of the filing and the gpparent failure to serve gpplicants, we will treat
the BRS submission as correspondence and address the safety matters raised, and we will deny
gpplicants BBRR-11 motion (filed October 29, 2004) to strike the BRS pleading.

" BBRR-1 at 49.

10
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before us here raises such concerns. To the contrary, the continued availability of the Clifton Forge-to-
Gordonsville ssgment of the C& O Line for Amtrak may well turn on the proposd before us. Much of
the overhead traffic that once might have moved viathe C& O Line is now routed via the James River
Line. It may wdl be that only the revivd of locd traffic on this segment will ensure its continued
exigence. The same appearsto betrue of the Orange Line. The apparent lack of any current
overhead freight traffic on the Orange Line makesit likely that the Orange Line's continued existence
rests upon BBRR' s ahility to revive thelocd treffic.

NSR Concerns

NSR sought clarifications from Applicants of two aspects of the proposal regarding the Orange
Line: (1) whether the proposal congtitutes an assumption/assignment or a sublease; and (2) whether
CSXT intends to operate over the Orange Line. Applicants have responded that (1) the proposal
would be a sublease of the Orange Line, and (2) BBRR would be the only freight railroad operating
over the Orange Line.

NSR contends that the proposed transaction cannot be carried out until NSR consents to the
exercise, by BBRR, of certain rights now exercised by CSXT pursuant to contracts with NSR. Most
of these rights involve the Orange Line, dthough some involve NSR facilities a Charlottesville, a point
on the C&O Line. We will leave it to the partiesto interpret the various contracts at issue, and, if they
do not agree, to resort to arbitration or the courts to resolve those contractua disputes. Our gpprova
of this gpplication conveys only permissive authority for BBRR and CSXT to enter into the proposed
lease and sublease agreements, and does not mandate those arrangements or interpret CSXT's
contractud rights and obligations asto NSR.

NSR als0 asks us to clarify, to the extent appropriate, the status and terms of the obligations to
Amtrak by any of the partiesto this proceeding. Because these obligations are also rooted in
contractua arrangements, it would not be appropriate for us to attempt to do so.

Labor Protection

Under 49 U.S.C. 11326(a), we must impaose labor protection conditions on our approval of
thistransaction. The appropriate conditions for alease transaction are the Mendocino Coast
conditions, and no party has clamed that some other conditions should be imposed in this case.

11
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Environmenta |ssues

As noted in Decison No. 2 (served June 22, 2004), the Board' s Section of Environmental
Andysis (SEA) has concluded, based on the information presented in the gpplication, that this
proceeding is* categoricdly excluded” from environmenta review required by the Nationa
Environmentd Policy Act of 1969, see 49 CFR 1105.6(c)(2)(i), and that forma environmenta review
is not warranted in this case. SEA aso agrees with applicants that the proposed action does not
require historic review under the Nationa Historic Preservation Act of 1966, because further approva
would be required to abandon any service and there are no plans to dispose of or ater properties
subject to our jurisdiction that are 50 years old or older. See 49 CFR 1105.8(b)(1). Moreover, we
have not received any comments disouting SEA’s conclusions or expressing environmental concerns.
Accordingly, we adopt SEA’s conclusons.

Wefind:

1. Thelease by BBRR of the CSXT line that runs between Clifton Forge, VA, and
AM Jdunction, VA, and the sublease by BBRR of the NSR line that runs between Gordonsville, VA,
and Orange, VA, will not substantiadly lessen competition, create a monopoly, or restrain trade in freight
surface trangportation in any region of the United States.

2. Thisaction will not sgnificantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The motion to strike filed September 23, 2004, by BBRR isdenied. The motion to strike
filed October 29, 2004, by BBRR and CSXT is denied.

2. The proposed lease by BBRR of the CSXT line that runs between Clifton Forge, VA, and
AM Jdunction, VA, and the proposed sublease by BBRR of the NSR line that runs between
Gordonsville, VA, and Orange, VA, is approved, subject to the conditions for the protection of railroad
employees set out in Mendocino Coast Ry., Inc. — Lease and Operate, 354 |.C.C. 732 (1978), as
modified in Mendocino Coast Ry., Inc. — L ease and Operate, 360 |.C.C. 653 (1980), as clarified in
Wilmington Term. R.R, Inc. — Pur. & Lease— CSX Transp., Inc., 6 1.C.C.2d 799, 814-826
(1990).

12
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3. Thisdecision shdl be effective on December 5, 2004.

By the Board, Chairman Nober, Vice Chairman Mulvey, and Commissioner Buttrey. Vice
Chairman Mulvey dissented with a separate expression.

Vermon A. Williams
Secretary

VICE CHAIRMAN MULVEY, dissenting:

| dissent from the Board' sdecison in thiscase. | find that the lease agreement between
Buckingham Branch Railroad and CSXT includes a fundamentaly anti-competitive provison—the
erection of what is essentidly a*paper barrier”—that would operate as arestraint of trade in rall
trangportation in the region.

Paper barriers are clauses in contracts for the sale or lease of rail linesto shortline carriers by
which Class| carrier sellers seek to ensure that the traffic originated or terminated by shortline carriers
on the segments (sold or leased) continues to flow over the lines of the sdller to the maximum extent
possible. Assuch, these redtrictions effectively tie the shortline to asingle Class | carrier, thereby
regtricting the flow of interstate commerce and reducing the potentia public benefits of the lease
transaction.

In the lease agreement at issue, BBRR must pay to CSXT, in addition to its regular lease
payments, additiona payments on a per car basis for interchanging current CSXT traffic with other
cariers. In effect, thisraisesthe cost to BBRR of entering the market if it chooses to interline with a
carrier other than CSXT. At ora argument, CSXT admitted that this surcharge is based at least in part
on competitive concerns, and the BBRR witness admitted that this had been the most contentiousissue
in the parties’ negotiations.

| concede that paper barriers result from voluntary negotiations between private parties.
However, that these provisons conflict with the notion of avoiding restraints of trade is beyond doubt. |
do not believe that the Board should continue to condone this practice. While | would prefer not to
interfere with contracts between private individuds, | believe the Board should do so when contractud
provisions run counter to public policy and the public interest asawhole. Thus, while restrictions on
interchange may be in the private interests of two railroads, they nevertheless operate as arestraint of
trade and run counter to the public interest.
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APPENDIX : CORRESPONDENCE

Those who did not participate formaly in this proceeding but have expressed their
views through correspondence are listed below.

Those Expressing Support.

» Honorable Virgil Goode, J. (Member, U.S. House of Representatives)
 Honorable Watkins M. Abbitt, Jr. (Member, Virginia House of Delegates)
» Augusta Cooperative Farm Bureau, Inc.

 Bakery Feeds (adivison of Griffin Indudtries)

 Bear Idand Paper Company, LLC

* Brett Aggregates, Inc.

« ChipCo of Virginia, Inc.

« Klockner Pentaplast of America, Inc.

» Koppersinc.

» Luck Stone Corporation

» Martin Marietta Aggregates

» MeadWestvaco Corporation

» Richmond Times-Dispatch

* Ruffin & PayneInc.

 The Burke-Parsons-Bowlby Corporation

* The County of Hanover, Virginia

* The County of Louisa, Virginia

 The Town of Gordonsville, Virginia

» U.S Silica(Montpdier Mine & Mill)

« VirginiaVermiculite

Those Expressing Opposition.

» Brotherhood of Railroad Signdmen
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