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This decision will be printed in the bound volumes of the STB
printed reports at a later date.

SURFACE TRANSPORTATION BOARD
DECISION
49 CFR Parts 1105 and 1152
STB Ex Parte No. 537

ABANDONMENT AND DISCONTINUANCE OF RAIL LINES AND RAIL
TRANSPORTATION UNDER 49 U.S.C. 10903

AGENCY: Surface Transportation Board.
ACTION:  Final Rules.

SUMMARY: The ICC Termination Act of 1995 revised the law
governing applications by rail carriers to abandon or discontinue
service over lines of railroad and related offers of financial
assistance that would continue rail service after approval of
abandonment or discontinuance by the Surface Transportation Board
(Board). The Board now revises part 1152 to implement the
changes and update the pertinent regulations, and to streamline
the abandonment and discontinuance processes consistent with the
new law. While making a number of changes, both substantive and
conforming, the Board has not undertaken a comprehensive revision
or rewrite of all of the existing regulations at part 1152 in
this proceeding. The Board also i1s making conforming changes to
the environmental rules at part 1105.

EFFECTIVE DATE: The rules are effective January 23, 1997.

FOR FURTHER INFORMATION CONTACT: Joseph H. Dettmar, (202) 927-
5660. [TDD for the hearing impaired: (202) 927-5721.]

SUPPLEMENTARY INFORMATION: The ICC Termination Act of 1995, Pub.
L. No. 104-88, 109 Stat. 803 (1995) (ICCTA), abolished the
Interstate Commerce Commission (ICC) and transferred the
responsibility for regulating rail transportation, including the
proposed abandonment and discontinuance of rail lines, to the
Surface Transportation Board (Board). Section 204(b)(1) of the
ICCTA provides that proceedings and applications pending before
the ICC on January 1, 1996, insofar as they involve functions
retained by the ICCTA, including abandonment proceedings and
applications, shall be decided under the law in effect prior to
January 1, 1996. Abandonment applications and proceedings filed
on or after January 1, 1996, shall be decided under the law as
revised In the ICCTA. Under section 204(a), regulations,
including those at 49 CFR part 1152, issued by the ICC and
effective as of January 1, 1996, shall remain in effect "until
modified, terminated, superseded, set aside, or revoked in
accordance with law by the Board . . . ."

On March 15, 1996, we served a Notice of Proposed Rulemaking
(NPR) i1n this proceeding, published at 61 FR 11174 (March 19,
1996). In that notice, we proposed to revise part 1152 to
implement the changes brought about by the ICCTA and to
streamline and update the regulations. Included in the proposed
revisions were deletions of obsolete references. We stated that,
while we were not proposing major revisions at this time to our
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environmental rules at 49 CFR part 1105, or our National Trails
System Act (Trails Act) rules at 49 CFR 1152.29, we were
proposing some notice and timing changes to those regulations in
this proceeding, because the changes were directly related to our
efforts to streamline and improve the abandonment process. For
the same reason, we proposed some conforming changes to our
procedures for handling abandonments exempted as a class, and
petitions for individual abandonment exemptions, to reflect
statutory changes resulting from the ICCTA.

Comments iIn response to the NPR were received from various
categories of entities. The Association of American Railroads
(AAR) filed on behalf of its member railroads. The Rails to
Trails Conservancy (RTC) filed as an advocate of trail use/rail
banking. Comments were filed by the National Association of
Reversionary Property Owners (NARPO), which i1s a nationwide
organization with members iInterested in reversionary and other
property rights. In addition, comments were filed by: (1)
numerous Federal, state, and local government agencies and
entities; (2) labor unions; (3) trade associations; and (4) a
large number of individual landowners and institutions
representing landowners. Basically, the commenters, while
expressing certain reservations and having questions concerning
certain sections, embrace the changes and revisions to the
abandonment regulations that we have proposed.

Before addressing the specific comments, some matters bear
repeating from the NPR. We continue to view the ICCTA as reform
legislation and thus our effort has been to reform and streamline
the existing rules and process. As we stated in the NPR, our
goal has been to revise part 1152 to meet the letter and spirit
of the ICCTA and to update the regulations to improve notice to
the public and ensure ample opportunity for full public
participation early in our proceedings. We continue to believe
that this will result In a timely, expeditious resolution of
abandonment cases and allow all iInterested parties to participate
fully. We emphasize, however, that the purpose of this
rulemaking proceeding is to implement the changes mandated by the
ICCTA along with conforming amendments; we have not attempted to
conduct a comprehensive revision or rewrite of all of the
existing regulations at part 1152. Also, we note that the
parties themselves iIn their comments have not suggested a
wholesale "cleanup™ of these regulations.

We now turn to the major issues raised by the commenting
parties.?

1. Uniform schedule. In the NPR, we proposed a new time

schedule for processing abandonment applications:

Day O Application filed, including applicant®s case in
chief.

Day 10 Due date for oral hearing requests.

Day 15 Due date for Board decision on oral hearing
requests.

1 All comments have been carefully considered. Due to the
large number of filings, however, not every specific iIssue raised
by the commenters will be discussed here.

2
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Day 20 Due date for Notice of Application to be published
in the Federal Register.

Day 45 Due date for protests and comments, including
opposition case in chief, and for public use and
trail use requests.

Day 60 Due date for applicant®s reply to opposition case
and for applicant™s response to trail use
requests.

Day 110 Due date for service of decision on the merits.

Day 120 Due date for offers of financial assistance,

except that it an application has been granted by
decision issued sooner than Day 110, the offer of
financial assistance shall be due 10 days after

service of the decision granting the application.

We also stated that we viewed the notice of iIntent requirement as
an important early warning of proposed abandonments and intended
to retain i1ts use. Accordingly, an applicant would be required
to file with the Board a notice of intent to abandon a line no
more than 30 days and no less than 15 days before the application
is filed. In addition, we proposed to update the list of
entities due to receive the notice, including the addition of RTC
and NARPO, to provide the earliest possible notice that a
particular right-of-way might be used as a trail.

Although several parties raised concerns about the time
frames in their comments, we find no reason to alter the proposed
time frames. We continue to believe that the schedule we had
proposed will allow for full public participation and timely
resolution, thus benefiting all interested parties. For
instance, some commenters urged that the notice of intent be
submitted up to 120 days before the filing of the application.
While that would obviously allow additional time for parties to
gather information and formulate strategy for offers of financial
assistance (OFAs), trail use, etc., it would also unnecessarily
delay many proceedings and has no statutory basis.? Moreover,
the shorter time frame we proposed iIs In keeping with the spirit
of the ICCTA, which (in section 10904) establishes a 4-month
deadline after an application is filed for the submission of
OFAs. Also, as stated in the NPR, the 110-day outer limit for
the Board to issue a fTinal decision is just that--a maximum time
frame. In some instances, the Board will be able to render a
final decision well before the 110th day.

NARPO and RTC both oppose our proposal to include them in
the list of entities due to receive the notice of intent. Since
notice to these organizations apparently would not further our
goal of achieving the earliest possible notice that a particular
right-of-way might be used as a trail (and neilther expresses
willingness or ability to take on notification responsibilities

2 Rather, section 10903(a)(3)(E) requires merely that a
rail carrier certify to the Board with i1ts application that the
carrier has satisfied the notice requirements of section
10903(a)(3)(A)-(D) within the most recent 30-day period prior to
the filing date of the application.

3
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to persons interested iIn, or potentially interested in, trails),
we will not include this requirement in our final rules.

Contrary to the position of RTC and NARPO, the
Transportation Trades Department of the AFL-CIO requests that
carriers provide this advance notice to the duly certified labor
organizations that represent employees on the affected rail line.
The request is reasonable and we will include these organizations
on the list of entities to receive the notice of intent.

A number of individuals, presumably adjoining property
owners or their supporters, argue that applicants should be
required to provide actual notice to each adjoining landowner
when filing for abandonment or when a trail condition 1is
requested. However, actual notice has not been shown to be
feasible or necessary to ensure that affected landowners and
other interested parties receive adequate notice. Our current
procedures ensure extensive notice to the public of proposed
abandonments and the possibility that the right-of-way may be
used as a trail. A notice of every abandonment proposal 1is
published in the Federal Register. A local newspaper notice also
must be published iIn every abandonment case in each county
affected. Furthermore, local public hearings on trail use
proposals typically are held and there is usually widespread
local publicity. Also, landowners can contact the Board, the
railroad, or the trail group for information on particular
abandonment or trail use plans.

Moreover, it would be difficult to identify, locate and
individually identify each landowner along a line proposed for
abandonment and/or trail use. Hundreds i1f not thousands of
landowners could potentially be interested in a single line.

More importantly, no available source provides readily
ascertainable information on the chain of title, the names and
addresses of current landowners, the nature of their property
interests, and the circumstances, if any, that might trigger a
reversion in a particular state. Thus, there simply is no
practical way to name and locate all of the landowners that might
have a reversionary interest in a railroad right-of-way, as the
ICC concluded in Rail Abandonments--Use of Rights-of-Way as
Trails--Supplemental Trails Act Procedures, Ex Parte No. 274
(Sub-No. 13) (ICC served May 26, 1989, Feb. 21, 1990, and July
28, 1994), 1994 decision aff"d mem. 70 F.3d 638 (D.C. Cir. 1995),
cert. denied, 116 U.S. 1323 (1996).

While we will not require actual notice to landowners, we
will make other changes to facilitate and improve notice to the
public. For example, RTC recommends that the newspaper and
Federal Register notices we require should specifically alert the
public of the possibility that, following the abandonment of rail
service and salvage of the line, the line may be suitable for
other public use, iIncluding interim trail use, and advise how the
public may participate iIn the Board proceeding (pro or con). We
agree with RTC. As RTC states, newspaper notice and Federal
Register notice containing this information will give adequate
notice to the public of the Board®"s abandonment proceedings and
ensure that iInterested parties can take such action as they deem
appropriate, if they wish to participate.

In the NPR, we also proposed to change the environmental
rules by amending 49 CFR 1105.7 and 1105.8 to require railroads
to serve their environmental and/or historic reports on the

4
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required agencies at least 20 days prior to filing their case iIn
chief with the Board. Also, we proposed that railroads, in order
to facilitate identification of lines proposed for abandonment,
be required to identify those lines by United States Postal
Service Zip Codes. We will adopt both changes. The earlier
distribution of environmental and historic reports will expedite
the environmental review process (by giving participating
agencies additional lead time to conduct their analysis) without
being unduly burdensome on the railroads. While comments on the
use of Zip Codes were mixed, the use of Zip Codes iIs a means to
provide notice to the public that a line near them has been
proposed to be abandoned. Therefore, we will require use of Zip
Codes i1n the final rules.

Finally, the Department of the Army has requested that the
Military Traffic Management Command Transportation Engineering
Agency (MTMCTEA) continue to receive a copy of abandonment
notices. It states that MTMCTEA is responsible for maintaining a
rail network for national defense purposes and that MTMCTEA must
receive notice to determine if the line designated for
abandonment i1s an essential element iIn the rail network.

We have retained MTMCTEA on the list of agencies on which
notices must be served. See 88 1152.20(a)(2) (requiring service
of notice of intent on MTMCTEA) and 1152.50(d)(1). We have also
assured that MTMCTEA will receive copies of petitions for
exemption in new 8§ 1152.60(d).

2. Federal Reqgister Publication. Commenters overwhelmingly
supported our proposal to publish a notice of an abandonment
application or a petition for an individual exemption in the
Federal Register 20 days after the application or petition Iis
filed.® Accordingly, we will adopt that proposal in our final
rules. The Federal Register notice will describe the proposal,
advise the public about the due dates for offers of financial
assistance and requests for public use and trail use conditions,
and explain how to participate (pro or con) in the Board"s
proceeding. Abandonment applicants and petitioners will be
required to file draft Federal Register notices that can be used
to announce the filing.

RTC argues that, in addition, we should continue our current
practice of publishing another Federal Register notice when, and
1T, the abandonment authority is granted. We disagree. Because
there will be Federal Register notice and newspaper notice at the
beginning of the process specifically advising the public as to
how to participate (pro or con), any interested person can become
a party or can ask to be put on the service list of a proceeding
and thus receive copies of all subsequent decisions in the case.*
Moreover, Federal Register notice is extremely costly; we lack

3  We proposed no changes for the publication of Federal
Register notices for the procedural timing of abandonments
covered by the class exemption embraced in subpart F.

4 We note that the timing for Federal Register notices we
are adopting for applications and petitions for exemption 1is
similar to what has been done under the class exemption at
subpart F for many years. Under the class exemption, as here,
the only Federal Register notice is at the beginning of the
process.
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the financial and staff resources to publish multiple Federal
Register notices iIn abandonment cases.

Also RTC suggests that we not use the term "must™ in the
portion of the draft Federal Register notice informing requesters
of a public use condition or trail use condition that such
requests are due within 45 days of the filing of the application,
40 days of the filing of a petition, or 10 days after the
publication of a notice of exemption. RTC argues that the use of
"must” will lead to claims by anti-trail groups that no late-
filed requests should ever be granted. We have not made the
suggested change. Trail use requests, like all other requests,
need to be timely filed if at all possible so our uniform
schedule can be met.®> Moreover, we will specifically retain our
current policy of accepting filings after the due date when good
cause i1s shown.

Finally, the comments received regarding changes to our
rules for abandonments covered by the class exemption embraced in
subpart F raise issues that are inappropriate for resolution on
the current record. Accordingly, we will not attempt to change
or modify our regulations concerning the class exemption at this
time but reserve the right to address these issues further in a
separate proceeding at a later date.

3. System Diagram Maps. The ICCTA retains the requirement that
rail carriers prepare, file, and amend, as appropriate, system
diagram maps (SDMs) that identify lines that are, or soon will
be, the subject of an abandonment application. In the NPR we
proposed several changes to part 1152 regarding SDMs to eliminate
unnecessary regulatory and paperwork burdens. These changes
include the following:

(1) Because of the potential burden on small carriers, we
proposed to require only Class I and Class 1l railroads
to prepare and file SDMs.

(2) In lieu of an annual filing of these maps, we proposed
a one-time filing of a complete and current set of maps
within 60 days of the effective date of these
regulations. The carrier would decide when changes
have been extensive enough to warrant the filing of a
new, updated SDM, but the Board would retain the
discretion to require an updated SDM i1f that became
necessary.

(3) We proposed to require only 3 (instead of 6) copies
whenever an SDM or an update is filed.

(4) We proposed to reject an abandonment application of a

Class 1 or Class 11 railroad for a line that has not
been i1dentified on a SDM iIn category 1 for at least 30
days.

> We see no reason why trail use requests cannot typically
be filed on time. Filing a trail use request iIs not onerous.
Moreover, a party can request a trail condition before there is
an arrangement for interim trail use; the condition simply
provides time to negotiate.
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Many commenters expressed views on this subject. First,
there was strong opposition to our excusing Class 11l carriers
from filing SDMs. Commenters pointed out that Class 111 carriers
now comprise a substantial portion of the rail network, both in
numbers of carriers and length of track operated.® Commenters
(including several state agencies) argued that to excuse such a
large portion of the rail network from these filing requirements
would work a severe hardship upon parties opposing abandonments.
Moreover, commenters argued that, because rail lines by statute
may qualify for feeder line applications under 49 U.S.C. 10907 if
they have been identified on an SDM, our proposal would in effect
limit the use of the feeder line provisions for lines owned by
Class 111 carriers.

Based on the comments, we have decided to continue to
require Class 11l carriers to file the information normally found
in an SDM. Because we recognize, however, that the extensive SDM
filing requirements under our current rules could be
unnecessarily burdensome on smaller entities, we will give Class
111 carriers the option of filing a map or filing only a
narrative description of its lines as provided under 8§ 1152.11.

A number of commenters also opposed our proposal to shorten
the period of time that a carrier must identify a line in
category 1 of its SDM before filing an application to abandon the
line. Because the ICCTA deleted the 4-month requirement under
the prior law, we proposed requiring that a carrier identify a
line in category 1 at least 30 days prior to filing an
abandonment application, believing that period to be adequate to
meet the various parties®™ planning needs. A significant number
of parties maintained that 30 days was too short a period of time
to properly notify persons who might wish to file statements in
opposition to an abandonment or for public agencies and shippers
to prepare an OFA for the line or otherwise plan for alternative
transportation. Many commenters supported retention of the 4-
month period provided under prior law and implementing
regulations.

We are persuaded by the comments that 30 days may be
insufficient time for parties to properly oppose an abandonment
or to make alternative service plans. At the same time, we
continue to believe that 4 months is too long and unduly delays
the overall process. Therefore, our final rules provide for
rejection of any abandonment application for a line that has not
been identified on an SDM’ in category 1 for at least 60 days.
The additional time should be adequate to meet the planning needs
of shippers and state and local governments while avoiding
unnecessary delay.

Some commenters, including AAR, recommend that we eliminate
categories (2), (3), and (4) from the SDM. We see no need to do
so. By adopting a one-time filing requirement (unless extensive
changes occur), we have already eliminated much of the extensive
work and burdensome procedures required under our prior rules.

6 According to the National Grain and Feed Association, as
of 1994, there were 487 Class 111 carriers operating 25,999 miles
of track. This was approximately 21 percent of the total track
operated by Class | railroads (123,355 miles iIn 1994).

" For Class 111 carriers, the term SDM shall include the
filing of a narrative description without an actual map.

7
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A number of parties have also argued that we should retain
the prior requirement concerning the annual filing of updated
maps or at least require updates on a specific, periodic basis.
We believe these requirements would result in more burdens on the
carriers than benefits to the shipping public. We emphasize that
carriers must continue to file revisions when changing the
category of a line, and must file updated SDMs as appropriate or
when ordered by us.

MTMCTEA asks that i1t continue to receive updated copies of
SDMs. We have provided copies of SDMs and updates to MTMCTEA in
the past on an informal basis. As this procedure apparently has
worked well, we will continue to provide the information to
MTMCTEA as before.

4. Summary application. Absent meaningful opposition, we will
finalize our intention to delete the "Summary Application”
provisions. By doing so, we will have a uniform, streamlined
process for all applications.

5. Abandonment procedures for bankrupt railroads. As part of
our proposal to adopt a streamlined process appropriate for all
applications, we preliminarily indicated in the NPR that no need
existed to continue to have separate procedures iIn subpart E for
bankrupt railroads. However, we did propose to include as
special provisions for bankrupt railroads in the general
abandonment procedures the requirements that abandonment
applications filed by bankrupt railroads, and protests or other
public responses to the applications, be filed with the
bankruptcy court; that Board decisions or reports on abandonment
applications by bankrupt railroads be filed with the bankruptcy
court; and that special processing schedules would be established
to meet court deadlines, so long as a reasonable period of time
is allowed to obtain public responses and build a record In an
abandonment application by a bankrupt railroad. The commenters
either support, or fail to show harm from, these proposals, and
we will adopt them as part of our final regulations.

6. Due date for filing public use requests and trail use
requests. In the NPR, we proposed changes iIn due dates for these
filings to further our goal of compiling a full record for
disposition as early as possible. In abandonment applications,
we proposed that trail use requests and public use requests be
filed at the same time as protests and other written comments
(within 45 days after the application is filed). An applicant
would then be required to respond regarding willingness to
negotiate for trail use within 15 days (or within 60 days after
the application is filed). For abandonments covered by the class
exemption at subpart F, we proposed to continue to require trail
use/rail banking requests to be filed within 10 days after
Federal Register publication of the exemption and public use
requests to be filed within 20 days after Federal Reqgister
publication. For petitions for individual exemption, we proposed
to require that trail use/rail banking requests and public use
requests be filed within 20 days after Federal Register
publication of the notice of the filing of the petition (40 days
from the filing of the petition). For both class exemptions and
petitions for exemption, we proposed to require the rail carrier
to respond to trail use/rail banking requests within 10 days
after the request i1s filed.




STB Ex Parte No. 537

Commenters have for the most part agreed with our proposed
rules, which we will adopt. Some have sought additional or more
comprehensive changes to the regulations governing public use and
trail use conditions. We will not, however, address those
requests here, because we did not set out in this proceeding to
undertake a detailed re-examination of all aspects of our
handling of public use and trail use requests. In short, our
purpose in proposing to modify these due dates was to find a way
to complete a full record as early as practicable to expedite and
streamline the abandonment process.

Finally, several commenters suggest that we should undertake
a ""takings implication assessment™ whenever we issue a trail
condition, pursuant to Executive Order 12630, Governmental
Actions And Interference With Constitutionally Protected Property
Rights. See 53 FR 8859 (March 18, 1988). But, as the ICC had
explained, the Executive Order applies only to executive
agencies, and not to independent agencies like the ICC.® The
Executive Order does not apply to the Board, which was created as
the successor agency to the ICC.°

7. Notice of consummation. To arrive at more definitive
standards to be used in resolving the issue of when an
abandonment has been consummated, or fully exercised, we proposed
in the NPR to require that carriers file with the Board a notice
of consummation, and to give conclusive effect to the filing of
such notice.® We did not propose a deadline for filing, or a
penalty for failure to file. We indicated that, if no notice of
consummation of abandonment had been filed, we would continue to
look at the other facts and circumstances to determine if
consummation of the abandonment had occurred.

After considering the comments, we continue to believe that
a notice of consummation requirement would help clarify the
consummation issue and prevent consummation disputes from arising
in the future. Several commenters, however, criticize our
failure to include a filing deadline iIn our proposal, on grounds
that i1t would leave the railroad free never to consummate an
abandonment and thus would be unfair to adjoining landowners with
a reversionary interest in the right-of-way. Based on the
comments, we have decided to set a 1l-year time limit by which
time a railroad must exercise the authority to abandon and inform

8 Burlington Northern Railroad Company - Aband. Exemption-
In Skagit County, WA, Docket No. AB-6 (Sub. No. 299X) (ICC served

June 23, 1989).

°® While the Board is lodged within the Department of
Transportation, just as the Federal Energy Regulatory Commission
i1s lodged within the Department of Energy, the Board was created
as an independent establishment of the United States Government.
See 49 U.S.C. 703(a)-

10 uUntil 1984, the ICC required a railroad to send the
agency a letter confirming that it had consummated an abandonment
within 1 year after the abandonment was authorized. Since then,
some carriers have continued to send iIn these letters. Moreover,
the courts have considered these letters in determining whether
the line i1s still part of the interstate rail network, and thus
available for interim trail use under 16 U.S.C. 1247(d), or
public use under 49 U.S.C. 10905.

9
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us that it has done so by sending us a consummation notice.!!
Accordingly, our final rules provide that, if after 1 year from
the date of service of a decision permitting abandonment,
consummation has not been effected by the railroad"s filing of a
notice of consummation--and there are no legal or regulatory
barriers to consummation (i.e., outstanding conditions, including
Trails Act conditions)--the authority to abandon will
automatically expire. That means that a new proceeding would
have to be instituted if the railroad wanted to abandon the
line.?

We reject the suggestion of some commenters that we should
not adopt a notice of consummation requirement because the issue
of when abandonment has been consummated has been settled by
Fritsch v. ICC, 59 F.3d 248 (D.C. Cir. 1995), cert. denied, 116
S. Ct. 1262 (1996). In Eritsch, the court held that a public use
condition imposed under former section 10906 (now 49 U.S.C.
10905) did not prevent consummation of the abandonment and the
vesting of reversionary interests in the right-of-way in the
circumstances of that case. The courts, however, have expressly
declined to read Fritsch as holding that abandonment is
necessarily triggered upon a showing of any single piece of
evidence indicative of an intent to abandon. See Conrail v. STB,
93 F.3d 793, 799 (D.C. Cir. 1996); Birt v. STB, 90 F.3d 580, 588
n.15 (D.C. Cir. 1996); Grantwood Village v. Missouri Pacific RR,
95 F.3d 654, 659 n.6 (8th Cir. 1996). Moreover, the court in
Fritsch essentially viewed the railroad"s letters to the ICC
declaring that it had abandoned the line as conclusive evidence
that abandonment had been consummated, therefore depriving the
ICC of jurisdiction to impose a trail condition. See 59 F.3d at
253. Thus, our adoption of a notice of consummation requirement
here will codify that portion of the court"s ruling iIn Eritsch
and prevent similar disputes from arising in the future.

Finally, the Oregon and Montana Departments of
Transportation suggest that we require notices of consummation to
be filed with the appropriate state agencies (DOT, Public Service
Commission) as well as with us. We will grant that request, and

11 Several parties suggest shorter time periods ranging
from 30 to 180 days. AAR supports our initial decision to have
no time period at all, noting that a railroad may have reason to
delay consummation of an abandonment for a substantial period of
time. We believe that a l-year time period iIs appropriate. That
time period ensures that the consummation issue will not be left
open indefinitely. At the same time, i1t is long enough to give
carriers that do not want to exercise their abandonment authority
immediately time to hold open the possibility that new shippers
will seek rail service or that the right-of-way could be used for
interim recreational or conservation purposes under 16 U.S.C.
1247(d), or public use under 49 U.S.C. 10905.

2 There is nothing inconsistent about this approach and
our rules that permit states to acquire lines that have not been
fully abandoned upon the mere filing of a notice. See 49 CFR
1150.22. If the line iIs acquired during the first year after we
authorize abandonment, and before a notice of consummation 1is
filed, the line has not been fully abandoned and can be acquired
under our rules. After a year has passed, if there is no notice
of consummation, the railroad®s abandonment authority lapses, and
the line cannot be abandoned (or acquired by a state or any one
else) without further authority from us.

10
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require that the railroads file notices of consummation with the
State Public Service Commission (or equivalent agency) in each
state through which the line passes, because i1t will help keep
the states apprised of the status of lines authorized to be
abandoned and is not unduly burdensome.

8. Certificate of abandonment. Since the ICCTA does not
specifically require that "certificates” be issued when
abandonment applications are granted, in the NPR we proposed to
dispense with the issuance of certificates and instead simply
Issue "decisions granting” an application. However, we proposed
to continue to refer to "Certificates of Interim Trail Use or
Abandonment™ i1n the trail use context in part to distinguish an
application proceeding from an exemption proceeding. We received
a few comments regarding this issue but no commenter presents
strong objections to our proposal. Because the term
"certificate” i1s widely known in the trail use context, we will
continue to use it for trail use purposes alone.

9. Contents of the application. In the NPR, we initially
determined that applicants should be required to submit their
entire case as part of the application. We then iIndicated that
applicants must include all relevant workpapers and supporting
documents with each application. AAR, iIn i1ts comments, objects
to the necessity of supplying all workpapers and supporting
documents. It argues that this would be a step backward in our
effort to streamline the application process. AAR explains that
differences of opinion would arise concerning what constitutes
"workpapers'™ and that the gathering of all materials would be an
unnecessary burden on applicants and produce copious documents
with little practical use. We agree with the comments and
emphasize that we did not intend to create a more burdensome
process than exists today. We clarify that what we meant by the
use of the word "all”™ was that we expect each applicant to submit
sufficient (or all that the applicant believes is necessary)
workpapers and supporting documents to present a complete or
prima facie case. We will modify the regulations accordingly,
but we emphasize that the burden is on the applicant to show that
the proposed abandonment or discontinuance is iIn the public
interest.

a. Service data. In the NPR we proposed to streamline the
requirements for abandonment applications by excluding all branch
line (line proposed for abandonment) service data for time
periods prior to the Base Year period, with the exception of data
on changes in train service. The current regulations require
data for the 2 preceding calendar years and that portion of the
current calendar year for which data are available.®®

We also proposed changes to the service and traffic data
required to be provided in three specific areas. First, we
proposed that the carload data on the line would have to show
only the total carloads for each commodity group. Second, we

13 As we stated in the NPR, this change had been proposed
by the ICC in a notice of proposed rulemaking in Abandonment
Proceedings: Elimination of the Revenue and Cost Data for All
Years Prior to the Base Year Period, Ex Parte No. 274 (Sub-No.
26) (ICC served Nov. 9, 1992), to reduce the reporting burden on
the carriers. Comments were received but a final rule was never
Issued.
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proposed that data pertaining to overhead or bridge traffic would
have to be included only if the serving carrier would not retain
this traffic after approval of the abandonment. Finally, we
proposed that only changes in train service in the last 2 years
(instead of the last 5 years) would need to be discussed.

A number of commenters raised concerns about the proposed
exclusion of historic operational data in the application.
Reasons for their concern vary but include: (1) Base Year data
could be intentionally distorted; (2) historical calendar year
evidence reflects trends in rail line profitability; (3) 1 or 2
years of data are inadequate to make a determination on the
viability of a rail line; and (4) without the data from past
periods, 1t will be difficult to determine if intentional
downgrading has occurred.

We do not entirely agree with the commenters that urge that
there i1s a need for more historical data. Under our proposed
rules, applicants would have to include and discuss changes in
train service for the last 2 years. In addition, applicants
would also be required to supply, under proposed 8 1152.22(e)(2),
a list of significant shippers and their tonnage and/or carload
data for the last 2 calendar years and, under proposed 8§
1152.22(c)(4), total carloads by each commodity group on the line
during the Base Year. This information should give protestants
sufficient data to address alleged downgrading and the other
concerns outlined above.

Nevertheless, In response to commenters and their concerns,
we have decided to expand our traffic data requirements somewhat.
Specifically, the data required for significant users under 8§
1152.22(e)(2) of our fTinal rules will include the tonnage and
carloads for each commodity group for the last 2 calendar years,
any part of the current calendar year for which data are
available, and the Base Year. In addition, we will require that
the total tonnages and carloads for each commodity group
originating and/or terminating on the line segment (not limited
to significant users) be shown for the same time periods as those
for the significant users. Consistent with these changes, we
also will expand proposed 8 1152.22(c)(4) to require inclusion of
total tons and carloads by each commodity group on the line.

With these changes, we believe that an application will contain
sufficient service and traffic data to allow appropriate analysis
of all issues relevant to service on the subject line.

b. Financial data. In the NPR, we proposed to exclude
computations for the revenue and cost data developed for the
branch line for the prior 2 calendar years and any portion of the
current year. Revenue and cost data would be computed only for
the Base Year, Forecast Year, and Subsidy Year.!4

We also proposed to delete the requirements that the impact
of the abandonment on the carrier®s net railway operating income
(NROI) for the past 2 calendar years be developed and that the
impact on the NROI of other carriers operated under common
control of the abandoning railroad be submitted. |In addition, we
proposed to delete the requirement that the railroad®s balance
sheet and income statements be filed.

14 These changes also had been proposed in the ICC"s
rulemaking in Ex Parte No. 274 (Sub-No. 26).
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Commenters voice concern regarding the absence of financial
operating results iIn prior years and object to the proposal to
delete the requirements concerning NROI and the filing of balance
sheets and income statements. They make the same arguments
against the elimination of these data as they make regarding the
elimination of historic service data. Regarding common control,
some commenters argue that the financial effect of abandonment by
one "family" member affects another. Also, they argue that
financial statements are needed because they show the overall
financial condition of the applicant, which can be Important in
the Board"s weighing of the evidence under its public convenience
and necessity standard.

We do not believe that the benefits of requiring a carrier
to submit all of these data justify the very real burden on the
applicant of preparing the data. Profits or losses on a line
segment in prior years typically do not provide a proper basis on
which to judge the line"s current and future financial viability.
The Board®s primary measures of financial condition are the
operations iIn the Base Year and Forecast Year, which recognize
the current and future financial viability of the line segment.
Moreover, changes in traffic are in most instances the main cause
of changes iIn operating results from a profit to a loss, and
necessary traffic information is included in the data applicant
iIs required to file. For these reasons, we will not make the
requested changes to our proposal.

c. Other application changes. In the NPR, we proposed to
delete the requirements that the carrier identify in detail the
sources of alternate transportation available and describe its
efforts to solicit traffic on the line. |Instead, we proposed to
require only a general description of alternative transportation
sources. We also proposed that the carrier no longer be required
to describe its efforts to solicit traffic on the branch line in
every case, but that we would permit the carrier instead to
provide a description of i1ts efforts if it believes that the
information would aild its case regarding protestants® claims of
either potential increases in traffic or deliberate downgrading.
Comments specifically addressing these points were unpersuasive.
Accordingly, we will incorporate these changes in our final
rules.

d. Summary. We will adopt in our final rules the
modifications discussed in subparts a-c above. We believe that
the iInformation required to be provided in the application, along
with information that the parties already have, or may readily
obtain, will afford all interested parties a fair opportunity to
analyze and present argument on every issue relevant to the
abandonment process that is related to the above data. Moreover,
we remind applicants that the burden of proof in these
proceedings remains on them, and that they may wish to provide
additional data with their applications where doing so would help
assure that they have met their burden regarding anticipated
challenges such as, for example, challenges claiming deliberate
downgrading of the line.

10. Offers of financial assistance. As discussed iIn the NPR, in
addition to the time limits explained above, new 49 U.S.C. 10904
contains other changes in the way OFAs are handled. [Initially,
the Board need only find that the offeror is a financially
responsible person before the negotiating process can begin. We
proposed to revise the rules accordingly. Under new section
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10904, the Board has 30 days, rather than 60 as before, from the
date requested to issue a decision establishing the conditions
and amount of compensation for the purchase or subsidy of the
line. To meet the new deadline, we proposed to require the
requesting party to submit its case In chief at the time it makes
Its request and to serve the other party(ies) with a copy by
overnight mail. The other party(ies) would have 5 days from the
date of filing to file a reply. As before, we proposed that our
new rules would automatically stay the effective date of (or
revoke as necessary for a class exemption) the underlying
abandonment decision. We will adopt these changes in our final
rules. The final rules also continue to provide that, If a
request to set terms and conditions is not made to the Board, a
decision making the underlying abandonment approval (or
exemption) effective would be served within 10 days of the due
date for making the request.

The statute now places a l1l-year limit on operating subsidies
imposed by the Board, unless otherwise mutually agreed by the
parties. As a result, we proposed in the NPR that: (1) subsidy
agreements imposed by the Board would end after 1 year, and (2)
beyond this period any subsidy would be strictly a contractual
agreement between the carrier and the subsidizer without the
involvement of the Board.

Also regarding subsidies, we proposed that the new rules
continue to provide for interim financial status reports, as
presently included in the abandonment regulations. However, with
certain exceptions, the subsidizer®s final responsibility would
be limited to a maximum of 15% over the agreed-to amount of the
operating subsidy. The exceptions would be: (1) i1f the
subsidizer is notified of a higher amount within the first 10
months of the agreement; and (2) the iIncrease results from an
expense that has been preapproved by the subsidizer. We
explained in the NPR that we believed that the limitation is
needed to provide a degree of certainty to a party that seeks to
subsidize operation of a line approved for abandonment. Our
final rules include all of these provisions.

We have considered the concern of some commenters regarding
the shortening of the 120-day statutory period for submission of
OFAs when an abandonment is granted by decision issued sooner
than 110 days after the application is filed. (Our uniform
schedule provides that in such cases the OFA will be due 10 days
after service of the decision granting the application, which
could be sooner than 4 months after the application is filed.)
However, given our goal of expediting the process where possible,
we have decided not to change our proposed Uniform Schedule. We
recognize that 49 U.S.C. 10904(c) sets 4 months as the outer
limit for the filing of OFAs. At the same time, we believe that
the expanded notice that will be provided at the outset of
abandonment proceedings under our new rules typically will allow
adequate time for parties to consider filing an OFA, and marshal
the funds necessary to do so, within the Uniform Time Frames,
even 1T In some cases this results in something less than the
full 120 day period to file an OFA. Accordingly, we do not read
the statute to require that we delay in all cases abandonment
proceedings that can be decided in less time than the full 110
days. However, in light of the time frames iIn 49 U.S.C.
10904(c), parties that can show that they would be materially
prejudiced by having less than the full 4 months may petition the
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Board for the full time provided by the statute for application
proceedings.®®

In addition, RTC contends that we should retain the
requirement that, in addition to being made by a financially
responsible person, the offer must be "bona fide." RTC requests
that we include such language in the regulations. We find no
merit in RTC"s request. New 49 U.S.C. 10904 clearly does not
retain that aspect of the prior statute. Accordingly, we will
not add such a requirement in our regulations. Our final rules
adopt the changes proposed in the NPR.

11. Return on investment. In the NPR, we stated that we
believed several problem areas existed with the rules for
establishing return on investment. To address these iIssues, we
proposed various changes regarding the determination of the net
liquidation value (NLV) of road properties on the branch line, a
component used in calculating return on investment. These
proposed changes involved the inclusion of assets with negative
net salvage values, adjustments to right-of-way land values, and
the bases used to value right-of-way land.

Very few comments were received regarding these proposed
changes. However, AAR has raised concerns about the proposed
inclusion of negative salvage values for those assets where the
cost of dismantling exceeds the value of the materials salvaged.
There are three situations where this value has implications.
These situations are: (1) calculation of the operating and
economic loss on the line, i1.e., the merits of the application;
(2) the continuation subsidy payment calculation; and (3) selling
price in OFA purchase determinations.

Regarding the merits of the application, a negative return
on value would distort the loss from operations being borne by
the serving railroad. This could, according to AAR, result in
the application being denied.

AAR also i1s concerned that inclusion of a negative NLV and a
negative return on properties would reduce the subsidy amount
below the operating loss being incurred by the serving carrier.
Additionally, AAR states that in OFA proceedings a negative value
for the properties could result in an artificially low value
being placed on the assets that are to be purchased. This
situation, it claims, would also reverse the burden of proof from
the offeror to the railroad in proving the value of the line"s
assets.

In light of the concerns of AAR as to the potential
implications of including both a negative NLV and calculating a
negative return on value, we have made appropriate changes to our
proposed regulations regarding the calculation of subsidy
payments or purchase price iIn OFA proceedings.

First, to amplify what we said in the NPR, no asset on the
branch line will have a negative value unless the railroad
intends to remove the structure, or it iIs proven by protestants,
that the structure must be dismantled to comply with a Federal
law, state law, or a local ordinance.

15 parties may seek relief under 49 CFR part 1117.
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Moreover, In assessing the merits of the application, if a
negative value results for the composite NLV of all branch line
properties, the negative value will be inserted iIn the submission
of the Forecast Year revenue and cost data, Exhibit 1 to the
application. However, the return on value will be calculated at
zero. This will allow the Board to compare the loss from
operations with the negative opportunity cost of the railroad.
The cost to the railroad for dismantling the structure(s) is
recognized by the Board as a one time expense whereas the
operating loss will reoccur each year, if nothing changes.

We will amend 8§ 1152.34 of the proposed regulations to
include changes i1n developing the NLV of road property and the
return on value requested by AAR. Under our final rules, 1in
calculating a continuation subsidy payment, assets with negative
value will be handled in the following manner. Any individual
asset with a negative value will be valued at zero. The balance
of the assets will have their NLV calculated in the normal
manner. A continuation subsidy must recognize the line segment
as a going concern and a return should be earned by the railroad
on those assets with value. Under no circumstances will the
subsidy payment be less than the loss from operations incurred by
the railroad from providing service on the line.

With regard to OFAs to purchase a line segment, the NLV of
the line"s assets will be determined iIn the same manner as that
used in calculating continuation subsidy payments.

Finally, AAR favors the use of the comparable sales method
for valuing real estate. We reject that approach, as the ICC did
in the past. Accordingly, the proposed rules will be adopted
concerning this issue.

12. Holding gains and losses. In the NPR, we proposed the use
of the Gross Domestic Product as a replacement for the Gross
National Product used in estimating holding gains and losses
(computed for freight cars, locomotives, and road property
accounts). We suggested this change to bring our rules in line
with the current measures used at the U.S. Department of
Commerce, Bureau of Economic Analysis. Commenters generally
approve of this modification, and we will include it in our final
regulations.

13. Appendix listing of carriers and AB numbers. In the NPR, we
proposed to delete the Appendix to part 1152 that lists carriers
and their assigned AB numbers. We preliminarily concluded that
the list serves no useful purpose, noting that interested persons
could instead contact the Board®s Office of the Secretary if they
have a need to ascertain a particular carrier”s assigned AB
number .

The lack of comments regarding this change confirms our
preliminary conclusion that the listing does not continue to
serve a useful purpose. Accordingly, it will be deleted from
part 1152 as proposed.

14. FEiling fees. Several commenters address the issue of filing
fees. However, we will not address those comments here as fees
issues were considered and resolved by the Board in Regulations
Governing Fees for Service, 1 S.T.B. 179 (1996).

Small Entities. In the NPR, we sought comments on our
preliminary conclusion that these regulations, i1f adopted, would
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not have effects on small entities that should be considered in a
regulatory flexibility analysis. No comments provided
information showing that there would be significant effects on
small entities. Accordingly, the Board certifies that these
rules will not have a significant economic effect on a
substantial number of small entities. They should result in
streamlining, improving, and updating the abandonment process
while ensuring the opportunity for full public participation in
our proceedings.

Environmental finding. This action will not significantly affect
either the quality of the human environment or the conservation
of energy resources.

List of Subjects
49 CFR Part 1105

Environmental impact statements, Reporting and recordkeeping
requirements.

List of Subjects
49 CFR Part 1152

Administrative practice and procedure, Conservation,
Environmental protection, National forests, National parks,
National trails system, Public lands-grants, Public lands-rights-
of-way, Railroads, Recreation and recreation areas, Reporting and
recordkeeping requirements.

Decided: December 9, 1996.

By the Board, Chairman Morgan, Vice Chairman Simmons, and
Commissioner Owen.

Vernon A. Williams
Secretary
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For the reasons set forth in the preamble, title 49, chapter

X, parts 1105 and 1152 of the Code of Federal Regulations are
amended as follows:

PART 1105 - PROCEDURES FOR IMPLEMENTATION OF ENVIRONMENTAL LAWS

1. The authority citation for part 1105 is revised to read
as follows:

Authority: 5 U.S.C. 553 and 559; 16 U.S.C. 470f, 1451, and
1531; 42 U.S.C. 4332 and 6362(b); and 49 U.S.C. 701 note (1995)
(section 204 of the ICC Termination Act of 1995), 721(a), 10502,
and 10903-10905.

2. Section 1105.7 is amended as follows:

a. In paragraph (a), after the words "must submit” add the
words "to the Board";

b. In paragraph (a), after the words "notice of exemption™”
add the words ", except as provided in paragraph (b) for
abandonments and discontinuances';

c. Paragraph (b), introductory text is revised;

d. In paragraph (b)(11) the last sentence is removed;

e. Paragraph (c), first sentence, after the words "to the
agencies listed” add the words "and within the time period
specified";

f. In paragraph (c) the third sentence iIs removed.

The revision to the introductory text in paragraph (b) reads
as fTollows:

8§ 1105.7 Environmental reports.

*x X * KX *

(b) At least 20 days prior to the filing with the Board of a
notice of exemption, petition for exemption, or an application
for abandonment or discontinuance, the applicant must serve
copies of the Environmental Report on:

*x X * KX *

3. In 8 1105.8, paragraph (c) is revised to read as
follows:

8§ 1105.8 Historic Reports.

*x X * KX *

(c) Distribution. The applicant must send the Historic
Report to the appropriate State Historic Preservation Officer(s),
preferably at least 60 days in advance of filing the application,
petition, or notice, but not later than 20 days prior to filing
with the Board.

* X * KX *
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4. Section 1105.12, the appendix, is amended as follows:
a. In the first paragraph of the sample newspaper notice
for out-of-service abandonment exemptions after the words
"(station name),”™ add the following words: ™which traverses
through United States Postal Service ZIP Codes (ZIP Codes).™
b. In the first paragraph of the sample newspaper notice
for petitions for abandonment exemptions, after the words
"(station name),”™ add the following words: ™which traverses
through United States Postal Service ZIP Codes (ZIP Codes).™
5. Part 1152 is revised to read as follows:

PART 1152--ABANDONMENT AND DISCONTINUANCE OF RAIL LINES AND RAIL
TRANSPORTATION UNDER 49 U.S.C. 10903

Subpart A - General

Sec.

1152.1 Purpose and scope.

1152.2 Definitions.

Subpart B - System Diagram

1152.10 System diagram map.

1152.11 Description of lines to accompany the system
d!agram map or information to be contained iIn the

narrative.

1152.12 Filing and publication.

1152.13 Amendment of the system diagram map or narrative.

1152.14 Availability of data.

1152.15 Reservation of jurisdiction.

Subpart C - Procedures Governing Notice, Applications, Financial
Assistance, Acquisition for Public Use, and Trail Use

1152.20 Notice of iIntent to abandon or discontinue service.
1152.21 Form of notice.

1152.22 Contents of application.

1152.23 [Reserved]

1152.24 Filing and service of application.

1152.25 Participation in abandonment or discontinuance
proceedings.

1152.26 Board determination under 49 U.S.C. 10903.
1152.27 Financial assistance procedures.

1152.28 Public use procedures.
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1152.29 Prospective use of rights-of-way for interim trail
use and rail banking.

Subpart D - Standards for Determining Costs, Revenues, and Return
on Value

1152.30 General.
1152.31 Revenue and income attributable to branch lines.
1152.32 Calculation of avoidable costs.

1152.33 Apportionment rules for the assignment of expenses
to on-branch costs.

1152.34 Return on investment.

1152.35 [Reserved]

1152.36 Submission of revenue and cost data.
1152.37 Financial status reports.

Subpart E - [Reserved]

Subpart F - Exempt Abandonments and Discontinuances of Service
and Trackage Rights

1152.50 Exempt abandonments and discontinuances of service
and trackage rights.

Subpart G - Special Rules Applicable to Petitions for
Abandonments or Discontinuances of Service or Trackage Rights
Filed Under the 49 U.S.C. 10502 Exemption Procedure

1152.60 Special rules.

Authority: 5 U.S.C. 553, 559, and 704; 11 U.S.C. 1170; 16
U.S.C. 1247(d) and 1248; and 49 U.S.C. 701 note (1995) (section
204 of the ICC Termination Act of 1995), 721(a), 10502, 10903-
10905, and 11161.

Subpart A--General
§ 1152.1 Purpose and scope.

(a) 49 U.S.C. 10903 et seq. governs abandonment of rail
lines and discontinuance of rail service by common carriers.
Section 10903(d) provides that no line of railroad may be
abandoned and no rail service discontinued unless the Board finds
that the present or future public convenience and necessity
require or permit the abandonment or discontinuance.

(b) Part 1152 contains regulations governing abandonment of,
and discontinuance of service over, rail lines. This part also
sets forth procedures for providing financial assistance to
assure continued rail freight service under 49 U.S.C. 10904, for
acquiring rail lines for alternate public use under 49 U.S.C.
10905, and for acquiring or using a rail right-of-way for interim
trail use and rail banking.

8§ 1152.2 Definitions.
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Unless otherwise provided in the text of the regulations,
the following definitions apply in this part:

(a) Account means an account iIn the Board®s Uniform System
of Accounts for Railroad Companies (49 CFR part 1201).

(b) Act means the ICC Termination Act of 1995 (Pub. L. No.
104-88, 109 Stat. 803), as amended.

(c) Base Year means the latest 12-month period, ending no
earlier than 6 months prior to the filing of the abandonment or
discontinuance application, for which data have been collected at
the branch level as prescribed in § 1152.30(b).

(d) Board means the Surface Transportation Board.

(e) Branch means a segment of line for which an application
for abandonment or discontinuance, pursuant to 49 U.S.C. 10903,
has been filed.

() Carrier means a railroad company or the trustee or
trustees of a railroad company subject to regulation under 49
U.S.C., Subtitle IV, chapter 105.

(g) Designated state agency means the iInstrumentality
created by a state or designated by appropriate authority to
administer or coordinate its state rail plan.

(h) FEorecast Year means the 12-month period, beginning with
the first day of the month in which the application is filed with
the Board, for which future revenues and costs are estimated.

(i) Form R-1 means the railroad®s annual report filed with
the Board in accordance with the requirements of 49 U.S.C. 11145.

(J) Offeror means a shipper, a state, the United States, a
local or regional transportation authority, or any Tfinancially
responsible person offering rail service continuation assistance
under 49 U.S.C. 10904.

(k) URCS means the Uniform Railroad Costing System.
(1) Significant user means: (1) Each of the 10 rail patrons

which originated and/or received the largest number of carloads
(or each patron if there are less than 10); and

(2) Any other rail patron which originated and/or received
50 or more carloads, on the line proposed for abandonment or
discontinuance, during the 12-month period preceding the month in
which notice is given of the abandonment or discontinuance
application.

(m) Subsidy year means any 12-month period for which a
subsidy agreement has been negotiated and iIs in operation.

Subpart B--System Diagram
§ 1152.10 System diagram map.
(a) Each carrier shall prepare a diagram of i1ts rail system

on a map, designating all lines iIn its system by the categories
established in paragraph (b) of this section. A Class 111
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carrier shall either prepare the aforementioned map of its rail
system or file only a narrative description of its lines that
provides all of the information required in this subpart.

(b) AIll lines iIn each carrier™s rail system shall be
separated into the following categories:

(1) All lines or portions of lines which the carrier
anticipates will be the subject of an abandonment or
discontinuance application to be filed within the 3-year period
following the date upon which the diagram or narrative, or any
amended diagram or narrative, is filed with the Board;

(2) All lines or portions of lines which are potentially
subject to abandonment, defined as those which the carrier has
under study and believes may be the subject of a future
abandonment application because of either anticipated operating
losses or excessive rehabilitation costs, as compared to
potential revenues;

(3) All lines or portions of lines for which an abandonment
or discontinuance application is pending before the Board on the
date upon which the diagram or narrative, or any amended diagram
or narrative, is Tiled with the Board;

(4) All lines or portions of lines which are being operated
under the rail service continuation provisions of 49 U.S.C. 10904
(and former 49 U.S.C. 10905) on the date upon which the diagram
or narrative, or any amended diagram or narrative, is fTiled with
the Board; and

(5) All other lines or portions of lines which the carrier
owns and operates, directly or indirectly.

(c) The system diagram map shall be color-coded to show the
5 categories of lines as follows:

(1) Red shall designate those lines described 1in
§ 1152.10(b)(1);

(2) Green shall designate those lines described in
8§ 1152.10(b)(2);

(3) Yellow shall designate those lines described 1in
8§ 1152.10(b)(3);

(4) Brown shall designate those lines described in
§ 1152.10(b)(4); and

(5) Black or dark blue shall designate those lines described
in 8 1152.10(b)(5).

(d) The system diagram map shall also identify, and shall be
drawn to a scale sufficient to depict clearly, the location of:

(1) All state boundary lines;
(2) Boundaries of every county in which is situated a rail

line owned or operated by the carrier which is listed in
categories 1 thru 4 (8 1152.10(b)(1) thru (4));
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(3) Every Standard Metropolitan Statistical Area (SMSA) any
portion of which is located within 5 air miles of a rail line
owned or operated by the carrier; and

(4) Every city outside an SMSA which has a population of
5,000 or more persons (according to the latest published United
States census reports) and which has any portion located within 5
air miles of a rail line owned or operated by the carrier. A
series of interrelated maps may be used where the system serves a
very large or congested area. An explanation of the
interrelationship must be furnished.

§ 1152.11 Description of lines to accompany the system diagram
map or information to be contained In the narrative.

Each carrier required to file a system diagram map or
narrative shall list and describe, separately by category and
within each category by state, all lines or portions of lines
identified on its system diagram map or to be included in its
narrative as falling within categories 1 thru 3 (8 1152.10(b)(1)
thru (3)) as follows:

(a) Carrier™s designation for each line (for example, the
Zanesville Secondary Track);

(b) State or states in which each line is located;
(c) County or counties in which each line is located;
(d) Mi