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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 33942 (Sub-No. 1)
USX CORPORATION-CONTROL EXEMPTION-TRANSTAR, INC.

(Arbitration Review)

Decided: September 19, 2002

Tracks, Traffic, and Management Services, Inc. (TTMS or petitioner) has appeded an
arbitration award entered by a pand chaired by neutra member John C. Fletcher, addressng adispute
between TTMS and the TrangportationsCommunications International Union (TCU or respondent).
Wewill not review the award.

BACKGROUND

In USX Corporation—Control Exemption-Trangtar, Inc., STB Finance Docket No. 33942
(STB served Nov. 30, 2000), we exempted from the prior approva requirements of 49 U.S.C.
11323-25 the acquisition by USX Corporation (USX) of control of Trangtar, Inc. (Trangtar) and five
rall carriers controlled by Transtar. The exemption authority was subject to the standard labor

protective conditionsin New Y ork Dock Ry.—Control-Brooklyn Eastern Digt., 360 I.C.C. 60 (1979)
(New York Dock).

As part of the transaction, the administrative and support functions for carriers controlled by
Trangtar were transferred from the Bessemer and Lake Erie Railroad Company (BLE), which had
performed all of these functions for Trangtar’ s carriers, to TTMS, anoncarrier subsidiary of Trandar.
On December 22, 2000, TTMS, BLE, and TCU dgned an implementing agreement transferring clerica
employees from BLE to TTMS and redligning clericd postionson BLE. The agreement alowed BLE
employees who were performing the transferred work the choice of either following their work to
TTMS or remaining with BLE. Pay ratesfor TTMS clericd positions were set at the same or higher
rates than pay rates for the comparable BLE postions. In addition, the implementing agreement aso
required BLE, on written request, to furnish test period average (TPA) data, computed in accordance
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with Article |, section 5 of the New Y ork Dock conditions, to employees who would be affected by the
transaction.*

When bidding on positions closed, on January 11, 2001, every affected employee had obtained
apogtion: 83with TTMSand 29 with BLE. All but one of the affected employees used their prior
rightsin the bidding process, and dl but four obtained their first choice of postions.

The transaction was consummeated at the close of business on March 23, 2001. On the next
business day, the BLE employees who had eected to follow their work to TTMS became TTMS
employees. The transferred employees reported to work in the same building and, consstent with the
implementing agreement, performed smilar work &t identical (or sometimes higher) rates of pay.

The dispute at issue here arose when severd affected clerica employees who had transferred
from BLE to TTMS obtained their TPA data and then filed clamsfor New Y ork Dock displacement
dlowanceswith TTMS and BLE. The clamants sought displacement adlowances for selected months
inwhich their actud earningsfel short of ther average monthly earnings caculated by the TPA formula

TTMS rgected these clams, assarting that, because the claimants were performing similar
work & the same (or higher) rates of pay, they had not been “placed in aworse position” as aresult of
the Trandar transaction and were not digible for digolacement alowances under the New Y ork Dock
conditions. TCU, representing the employees, responded that the implementing agreement committed
TTMSto treating dl of the employees who had transferred to TTM S as “displaced employees’ within
the meaning of New Y ork Dock, thereby entitling them to digplacement dlowances when their monthly
compensation fell below their TPASs.

Unable to resolve the dispute, TTMC and TCU agreed to invoke arbitration pursuant to Article
|, section 11 of the New Y ork Dock conditions and selected John C. Fletcher as neutral member. The
parties filed and exchanged written submissons in advance of the arbitration hearing, which was held on
January 29, 2002.

Arbitration At the arbitration hearing, TCU asserted that, when the parties negotiated the
implementing agreement, they agreed to recognize that any employee whaose position was abolished as
aresult of the transaction was to be considered a* displaced employee’ entitled to New Y ork Dock

1 Under Article|, section 5 of the New Y ork Dock conditions, a TPA is determined by
dividing by 12 the total compensation received by the employee and the total time for which he was
paid for the 12-month period immediately preceding the date of the displacement. The TPA produces
amonthly average compensation and average monthly time for which the employee was paid.

2
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benefits. TCU daimed that this understanding was implicit in the requirement in Article V112 of the
implementing agreement that “ affected” employees be given TPA data on request. To support this
assertion, TCU submitted copies of correspondence between the parties and excerpts from notes of
TCU officids that detailed the discussons held by the parties while negotiating the implementing
agreement. On the grounds that it was aready acknowledged in the implementing agreement thet all
employees were adversdly affected and considered as displaced employees, TCU asserted that TTMS
was required to compensate each transferring employee when his monthly compensation fell below his
TPA.

Conversdly, TTMS claimed that Article VII was not intended to automatically certify
employeesfor New Y ork Dock benefits. TTMS argued that Article VI required the employeesto
show not only that they were entitled to receive a monthly displacement alowance pursuant to their
TPA data, but more significantly that they were adversely affected by the transaction. It argued that the
claimants were not adversdly affected because they worked under the same or better compensation
packages, were subject to the same labor agreement terms, and were performing the same clerica
work that they performed as BLE employees.

Further, while acknowledging that the dlamants actud earnings occasondly fell below their
TPAs, TTMS claimed that the lower earnings were not caused by the Trangtar reorganization or the
transfer of functionsto TTMS. According to TTMS, the clamants earnings occasiondly fdll below

2 That Article reads as follows:
Article VII-Filing Clams for Protective Bendfits:

BLE will, on written request, furnish atest period average (TPA) to al BLE employees who,
pursuant to this agreement: 1) follow their position/'work to TTMS, 2) transfer to TTMS; (3) or
remain with their postion/work on BLE. BLE will dso, on written reques, furnish a TPA to
those BLE employees who are unable, through no fault of their own, to follow or remain with
their pogtion/work on either company, TPAs will be calculated in accordance with Article |,
Section 5 of New York Dock, and will be furnished within sixty (60) days after the date an
employee submits awritten request for same.

Employees affected by this transaction who are entitled to a monthly displacement or
dismissd dlowance under Article |, Section 5 or 6 of New Y ork Dock, must submit
clamsfor these benefits to the officer designated by the carrier, using the form provided
by the carrier, within sixty (60) days following the end of the month for which the clam
was made.
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their TPAs because TPA comparisons are based on monthly earnings and some caendar months (e.g.,
February) are shorter than the “average’ month. TTM S asserted that, al other things being equd, an
employee who is paid a an hourly or daily rate necessarily will earn less than his average monthly
compensation in months with fewer than the average number of workdays. TTMS dated that thisisthe
result of smple arithmetic and does not show that an employee actudly has been adversely affected by
atransaction.®

The Arbitrator agreed with TCU that employees’ positions had been abolished as aresult of the
transaction and held that employees were presumed to be displaced employees in any month in which
their compensation fell below their TPA. He determined that, when negotiating the implementing
agreement, the negotiators had intended that any employee whose position was abolished by the
Trangtar transaction was to be consdered “ affected” by that transaction, noting that TCU had inssted
that all employees be given TPAS, and that the carriers agreed to provide TPAS upon request.

Addressng TTMS s argument that employees must be adversely affected to be considered
displaced under New Y ork Dock, the Arbitrator determined that the implementing agreement provided
that the only way a claimant could determine whether he is adversely affected by the transaction would
be by comparing his actua monthly sdary to hisTPA. The Arbitrator found that the language in the
implementing agreement indicated that the parties anticipated that at least some of the transferring
employees would be displaced and thus be entitled to occasiona displacement allowances.

The Arbitrator rgjected TTMS s assertions that employees receiving displacement alowances
in “short months” would be recelving awindfal. He noted that the TPAs are based on average monthly
compensation, not on hourly rates of pay, and that occasiondly receiving extra pay during short months
would not result in awindfall.

3 According to TTMS, nearly al TTMS employees worked a Monday-through-Friday
schedule, with the average month having 21.75 workdays (261 workdays per year divided by 12
months per year = 21.75 workdays per month). TTMS noted that the standard work calendar varies
between 20 and 23 workdaysin a month; that short months, and long months, occur for al employees,
whether or not they are affected by a Board-authorized transaction; and that about haf of the monthsin
agiven year have fewer than the average (21.75) number of workdays. It notes that the year 2001 had
5 months with 21 or fewer workdays. Asaresult, dl employees working a Monday-through-Friday
work schedule were likely to experience 5 months in 2001 when their earnings were below their
monthly averages for the year.
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Appea. TTMSfiled its gpped of the arbitration award on April 9, 2002. TCU filed areply on
May 6, 2002. On May 28, 2002, TTMSfiled areply to TCU'sreply.* Wewill grant a petition for
leave to intervene that was filed on June 3, 2002, by the Nationa Railway Labor Conference (NRLC
or intervenor), and accept the brief it filed in support of TTMS. TCU filed aresponse to NRLC's brief
on July 23, 2002.°

Initsapped, TTMS clamsthat the Arbitrator misconstrued Article I, section 5 of New York
Dock by concluding that an employee who transfers to a position performing the same work, at the
same |ocation, and under the same (or higher) compensation and benefits package and |abor
agreement, qudifies as a“ digplaced employeg’ if his actud monthly earnings occasondly fal beow his
TPA. Peitioner reiterates that dl railroad employees experience monthly earnings fluctuations resulting
from short-months and other non-transaction-rel ated factors such as weather and employment levels,
and that comparing an employee' s actua monthly earnings with TPA data will therefore dways result in
occasond shortfalls.

Moreover, petitioner argues that the Arbitrator erred by assuming that “worse position” can be
determined by comparing the employee' s actud earningswith hisTPA. TTMS asserts that, under
New York Dock, TPA datamay only be used for computing a displacement alowance and cannot be
used to determine whether an adverse effect was caused by the transaction in the first place. Thus,
TTMS argues that its agreement to furnish TPA data to affected employees on demand did not mean
that the employees would automaticaly qualify as disolaced employees entitled to receive displacement
alowances without evidence of causation.

Finaly, TTMSis concerned that for the next 5 years the Arbitrator’ s decison could require it
to pay displacement alowances to employees who were not placed in aworse position by the
transaction, but were instead affected by post-transaction events. It notes that one employeewho is
claming a displacement dlowance wasin fact placed in aworse position when his position was
eliminated severd months after he was transferred to TTM S,

NRLC asserts that the Arbitrator incorrectly interpreted the New Y ork Dock conditions by
finding that a dip in monthly earnings by itsdf autometicaly qudifies an employee for New Y ork Dock

4 TTMS dso filed a petition for leave to file areply, contending that TCU’ s reply relied on
assertions that were not consdered in the arbitration proceeding. TCU has not objected, and we will

accept the reply.

®> TCU dso filed apetition to accept its late-filed reply to NRLC' s brief. On August 5, 2002,
TTMS responded to TCU' s Petition. We will aso accept these supplementd filingsin the interest of a
complete record.
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benefitsfor 6 years. The intervenor argues that entitlement to New Y ork Dock displacement
alowances requires a showing that a decline in an employee’ s income was caused by a covered
transaction, and that a decline in income aone would not entitle an employee to a displacement
dlowance. Like TTMS, NRLC maintains that providing TPAs on request does not imply
“precertification.” While noting that carriers and unions have agreed in some transactions to precertify
that certain employees would be considered adversely affected by atransaction, NRLC asserts thet the
parties did not agree to precertify employeesin this transaction. Findly, intervenor takes no position on
the current dispute as to whether the Arbitrator intended to adopt a genera rule negating the
requirement that a claimant demonstrate that an adverse effect was caused by the approved transaction,
as TTM S assumes, or rather merely determined that the contract termsin this particular case obviated
the need for a showing of causation, as TCU argues. But NRLC expresses concern that, if broadly
construed, the Arbitrator’ s decision could unduly burden carriers by requiring payments to employees
who are not actudly worse off due to atransaction.

TCU responds that the Arbitrator’s decison does not present arecurring or significant issue
warranting interpretation of the New Y ork Dock conditions. Rather, respondent asserts that the
Arbitrator needed only to decide whether including Article V1 in the implementing agreement
congtituted an agreement that the TPASs would be used to determine if employees were placed in a
worse pogtion. The union clams that the Arbitrator properly resolved thisissue through interpreting the
implementing agreement and its negotiating history, rather than interpreting the New Y ork Dock
conditions.

DISCUSSION AND CONCLUSIONS

Under 49 CFR 1115.8, the standard for review of arbitration decisionsis provided in Chicago
& North Western Tptn. Co.-Abandonment, 3 1.C.C.2d 729 (1987) (Lace Curtain), aff'd sub nom.
International Broth. of Elec. Workersv. ICC, 862 F.2d 330 (D.C. Cir. 1988). Under Lace Curtain,
we accord deference to arbitrators decisons and will not review “issues of causation, calculation of
benefits, or the resolution of factud questions’ in the aosence of egregious error. Review of arbitra
decisons has been limited to “recurring or otherwise sgnificant issues of generd importance regarding
the interpretation of our labor conditions.” 31.C.C.2d. a 736. We generdly do not overturn an
arbitrd award unlessit is shown that the award isirrationd or fallsto draw its essence from the
imposed labor conditions or it is outside the scope of authority granted by the conditions.

We find no reason to disturb the Arhbitrator’ s decision here under the Lace Curtain standards.
The Arbitrator’s decision does not involve the generd gpplicability of the New Y ork Dock conditions,
nor, contrary to therailroad parties contentions, doesit involve an interpretation of those conditions.
Rather, the Arbitrator smply interpreted the parties’ implementing agreement carrying out the
conditions.
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Examining the language of the implementing agreement and other indicia of intent, the Arbitrator
determined that the parties themsalves intended to precertify affected employees so asto diminate the
need to show causation in this case, and that the carrier’ s arguments did not accurately reflect the
bargain that it made with TCU.® We do not find that the Arbitrator’ s decision in this regard was
egregious error, or that petitioner has demongtrated any other basis under our Lace Curtain standards
that would warrant our review.’

Thisaction will not Sgnificantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. TTMSspdtition for leaveto fileareply is granted.

2. NRLC's petition for leave to intervene is granted.

3. TCU’'spetition to late-file its response to NRLC' sfiling is granted.
4. TTMS srequest for our review of this matter is denied.

5. Thisdecision is effective October 24, 2002.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary

® Thus, the Arbitrator’ s decision should not be broadly construed, nor read in any way as
departing from the generd principle that to receive benefits under the New Y ork Dock conditions, an
employee must demonstrate that he or she was adversdly affected by a Board authorized consolidation.

" We note that the Arbitrator’ s decision does not address claims by individua employees for
displacement allowances. Asaresult, we do not address concerns raised by the parties about whether
the decison would affect an employee dlegedly impacted by post-transaction events.
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