33070 SERVICE DATE - LATE RELEASE NOVEMBER 5, 2002
EB

SURFACE TRANSPORTATION BOARD
STB Finance Docket No. 33388 (Sub-No. 91)

CSX CORPORATION AND CSX TRANSPORTATION, INC.,,
NORFOLK SOUTHERN CORPORATION AND
NORFOLK SOUTHERN RAILWAY COMPANY

— CONTROL AND OPERATING LEASESAGREEMENTS —

CONRAIL INC. AND CONSOLIDATED RAIL CORPORATION

[GENERAL OVERSIGHT]

Decison No. 10

Decided: November 5, 2002

We discuss, in this decison, the issues that the parties have raised and the conclusons that we
have reached in the third annua round of the Conrall “genera oversght” proceeding.

BACKGROUND

Merger Dec. No. 89. In adecision served July 23, 1998, we gpproved, subject to various
conditions (including a 5-year generd oversight condition): (1) the acquisition of control of Conrail Inc.
and Consolidated Rail Corporation (collectively, Conrail) by (a8) CSX Corporation and CSX
Transportation, Inc. (collectively, CSX) and (b) Norfolk Southern Corporation and Norfolk Southern
Railway Company (collectively, NS); and (2) the division of the assets of Conrail by and between CSX
and NS. The acquistion of control of Conrail by CSX and NS took place on August 22, 1998 (the
“Control Date’). Thedivison of the assets of Conrail by and between CSX and NS took place on
June 1, 1999 (the “ Split Date”).

The General Oversight Condition. In Merger Dec. No. 89, we established genera oversight
for 5 years so that we might assess the progress of implementation of the Conrail transaction and the
workings of the various conditions we had imposed, and we retained jurisdiction to impose additiond
conditions and/or to take other action if, and to the extent, we determined that it was necessary to
impose additiona conditions and/or to take other action to address harms caused by the Conrall

1 CSX Corp. et d. — Control — Conrail Inc. et d., 3 S.T.B. 196 (1998)
(Merger Dec. No. 89), af’d sub nom. Erie-Niagara Rail Steering Commiittee v. STB, 247 F.3d 437
(2d Cir. 2001).
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transaction. See Merger Dec. No. 89, 3 ST.B. at 217 (item 38), 365-66, 385 (ordering paragraph 1).

First Annual Round Of General Oversight Proceeding. In adecision served February 2,
2001,? we addressed the issues that had been raised in the first annua round of the Conrail generd
oversight proceeding. We concluded that CSX and NS had made progress in resolving their
trangtiond service problems, that the conditions we had imposed were working as intended, that no
problems related to increased market power had been demonstrated, and that CSX and NS had made
sgnificant progress in implementing various environmenta conditions and settlement agreements.

Second Annual Round Of General Oversight Proceeding. In adecison served
December 13, 2001,® we addressed the issues that had been raised in the second annua round of the
Conrail general oversight proceeding. We concluded that CSX and NS had resolved the service
problems resulting from the implementation of the Conrail transaction, that the conditions we had
imposed were working as intended, that no competitive or market power problems semming from the
merger had been demongirated, and that CSX and NS continued to make significant progressin
implementing the environmenta conditions and settlement agreements we had imposed.

Third Annual Round Of General Oversight Proceeding. We have consdered, in this
decison, the issues raised in the following pleadings that were filed in the third annua round of the
Conrall generd oversight proceeding: the CSX-9 and NS-8 annud reports filed June 3, 2002, by
CSX and NS, respectively; the comments* filed on or about July 17, 2002, by the Susquehanna
Economic Deve opment Agency—Council of Governments Joint Rail Authority (SEDACOG JRA), the

2 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail Inc.
and Consolidated Rail Corporation [General Oversight], STB Finance Docket No. 33388 (Sub-
No. 91), Decision No. 5 (STB served Feb. 2, 2001) (Oversight Dec. No. 5).

3 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail Inc.
and Consolidated Rail Corporation [General Oversight], STB Finance Docket No. 33388 (Sub-
No. 91), Decision No. 6 (STB served Dec. 13, 2001) (Oversight Dec. No. 6).

4 By decision served June 11, 2002, interested parties were advised that, asin the past, they
could address dl aspects of gpplicants progress in implementing the Conrall transaction, including
whether oversight should be continued or discontinued. CSX Corporation and CSX Transportation,
Inc., Norfolk Southern Corporation and Norfolk Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and Consolidated Rail Corporation [General Oversight],
STB Finance Docket No. 33388 (Sub-No. 91), Decision No. 7 (STB served June 11, 2002)
(Oversight Dec. No. 7).
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Whedling & Lake Erie Railway Company (W&LE),> the American Chemistry Council (ACC),
Indianapolis Power & Light Company (IP&L), PPG Industries, Inc. (PPG), the New Y ork City
Economic Development Corporation (NY CEDC), the Port Authority of New Y ork and New Jersey
(PANYNJ), the State of Maryland, the City of Cleveland, OH, United States Representative Dennis
J. Kucinich (10th Digtrict, Ohio), and the United States Department of Transportation (DOT); and the
CSX-10, NS-9, and DOT-6 repliesfiled August 7, 2002, by CSX, NS, and DOT, respectively. The
contents of these submissions are summarized in the gppendix to this decision.®

DISCUSSION AND CONCLUSIONS

In Generd. The reports, comments, and repliesfiled in this third annua round of the Conrail
“generd oversght” proceeding demondrate that the conditions we imposed on the Conrail transaction
are working as intended, that the Conrail transaction has not resulted in any competitive or market
power problems, and that substantial progress has been made in implementing the various
environmental conditions and settlement agreements. The reports, comments, and replies further
demongtrate that the service problems that occurred immediately after the Split Date have not recurred.
The implementation of the Conrall transaction is now largely complete.

In regard to the question of whether oversight should be ended early or continued for the full 5
years, we have consdered the comments submitted by various parties. While, as we have dready
dated, implementation of the transaction is now largely complete, we recognize that the Conrall
transaction was perhagps the most complicated “raill merger” transaction in American history, and that
certain parties fill have concerns about its future course. On asingle day (June 1, 1999), alarge
Class| railroad was divided into two, and each of the divided parts was immediately integrated into
another Class| railroad. Only in the Shared Assets Areas, which are operated by Conrall, isthe
divided railroad operated for the common benefit of the principals and shippers. Againg this
background, however satisfactory, a hedthy sense of caution counsdls “a continuation of some form of
oversght.” DOT-6 at 5.

We agree that oversight should continue with some adjustments in the oversight process. In
each of the first three rounds of this*generd oversght” proceeding, we had established a three-part
sequentid regime: reports by CSX and NS; comments that allow interested parties an opportunity to
voice any grievances, and replies that allow the parties (principaly CSX and NS) to respond. We see
no need to continue to require CSX and NS to initiate this process with the filing of forma reports. As

> W&.LE srequest for leave to late-file its comments (filed July 23, 2002) is granted, and its
late-filed comments are accepted for filing and made part of the record.

® We will address, in a separate decision, the comments filed August 5, 2002, by Cargill,
Incorporated. CSX and NS and Cargill remain in negotiation in an attempt to privately resolve the
issuesraised by Cargill.
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DOT has noted, the reports have outlived their usefulness.” We agree with DOT and will no longer
require CSX and NS to file these formal progressreports. In addition, we will no longer require CSX
and NS to make available to interested persons their 100% traffic waybill tapes® We will, however,
continue to alow interested parties to comment and provide CSX and NS the opportunity to respond
to those comments.

We will therefore conduct the fourth annua round of the “ generd oversght” proceeding in
accordance with the following schedule: comments of interested parties concerning oversight will be
due on July 14, 2003; and replieswill be due on August 4, 2003. Asis customary, however, see
Oversight Dec. No. 6, dip op. at 10, we reserve theright to ater this schedule and/or to reingtate the
reporting requirement if (and to the extent that) circumstances warrant.

|ssues Raised By Commenting Parties. We turn now to the specific issues raised by the parties
that filed commentsin the third annua round of the “generd oversght” proceeding.

SEDACOG JRA Parties. In 1997, the six afiliated “North Shore” railroads’ entered into a
settlement agreement (the 1997 NS/NSHR settlement agreement) with NS, In 2001, these same
railroads negotiated a trackage rights agreement (the 2001 NS'NSHR trackage rights agreement) with
NS. By letter dated August 21, 2001, these railroads advised that the 2001 NS/NSHR trackage rights
agreement represented the “formal implementation” of the 1997 NSINSHR settlement agreement.X®

" See DOT-6 a 6. “The Department accordingly proposes that the Applicants be relieved of
the necessity to prepare comprehensive progress reports on an annual basis.”

8 Because the record does not show that any party has made use of the 100% wayhill datato
datein this genera oversight proceeding, we will not require CSX and NS to continue to make the data
available on adate certain prior to the due date for comments. Parties may, however, seek relief from
the Board to gain access to these data for the remainder of the oversight process, if needed for their
submissions, should they not be able to obtain the data directly from CSX and NS.

® The six affiliated “North Shore” (sometimes “NSHR”) railroads are North Shore Railroad
Company, Juniata Valey Railroad Company, Nittany & Bad Eagle Rallroad Company, Lycoming
Vadley Railroad Company, Shamokin Valey Railroad Company, and Union County Industrial Railroad

Company.

10 The letter dated August 21, 2001, was filed in STB Finance Docket No. 33388 on
August 23, 2001. Although a copy of the letter itself was sent to “dl parties of record,” the attached
materid (the 2001 NS/NSHR trackage rights agreement) was submitted under sedl.

4
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Despite this representation by the North Shore railroads, a claim has been made by the
“SEDACOG JRA parties’! that the 2001 trackage rights agreement does not fully implement the
1997 settlement agreement. These parties contend, in essence, that they have an enforceable interest in
the 1997 settlement agreement.

The SEDACOG JRA parties, though asserting an enforcegble interest in the 1997 settlement
agreement, have not actualy sought any specific relief. AsNS has observed, dl that these parties
presently want is a continuation of ongoing discussons. Inview of NS statement thet it iswilling to
continue to engage in discussions with the SEDACOG JRA parties, we think that the best approach at
thistime isfor us to encourage the parties to continue their discussons. Thus, no Board action is
required.

Whesling & Lake Erie Railway Company. W& LE has asked that oversight be continued
with respect to two W& LE conditionsimposed on NS, W& LE and NS agree that NSis presently in
compliance with these two conditions. W& LE and NS have not yet reached afinal agreement on the
forma terms to implement these conditions, however, and W& LE believes that oversight will help
ensure that the parties can move toward a permanent and productive resolution of the issues remaining
between them.

As CSX has noted, see CSX-10 a 14, we have “ continuing powers’ to enforce the various
“permanent conditions’ that were imposed on the Conrall transaction. These continuing powers are not
dependent on oversight, and thus will remain with us even after oversight ends. A negotiated resolution
of thefina terms of the two W& LE conditions would of course be preferable, but, if the parties cannot
achieve such aresolution on their own, we remain available, upon request, to set the terms oursalves.
However, because neither party has yet asked us to set the terms, we have no occasion to take any
action with respect to the two W& LE conditions.

American Chemistry Council. ACC'sinterests appear to be focused on the
South Jersey/Philadel phia.and North Jersey Shared Assets Areas (SIPSAA and NJSAA,
respectively). ACC's concerns are three-fold. First, ACC claimsthat there has recently been a
deterioration in service and responsiveness to customersin these two Shared Assets Areas (SAAS).
Second, ACC indicates that its members have heard that CSX and NS have been discussing future
changes in the way SAA operations are to be conducted. Third, ACC appears to be concerned with

1 The “SEDACOG JRA paties’ ae. SEDACOG JRA, aPennsylvania municipa authority;
two “Joint Owners’ (West Shore Railroad and Lewisburg and Buffao Creek Railroad); and eight
“Joint Shippers’ (Brandt MillsInc.; Agway Agricultural Products, Ag Resources, Inc.; Clark’s Feed
Mill, Inc.; Co-Operative Feed Deders, Corning Incorporated; PP Digtribution; and Raisio
ChemicdsU.S, Inc.).
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NS reading of Section I11(A) of the NITL agreement, governing CSX’sand NS accessto facilities
within SAAs ™

We have examined ACC' s concerns and determined that they do not, as yet, require any
action by us. (1) The Board's Office of Compliance and Enforcement (OCE) continues to monitor the
SAAs through weekly reporting and through regular meetings with SAA officids. There has been no
indication by shippers, or in the discussons with SAA management, of any service, congestion, or other
problem sarioudy affecting SAA operations® (2) Even if CSX and NS have been considering
changesin theway SAA operaions are conducted, it islikely that any sgnificant change would require
our gpprovd, ether because the change would conflict with a condition we imposed on the Conrail
transaction or because, even without any such conflict, the change would require our gpprova under
the governing statute. (3) NS hasindicated that it is aware of its obligations under Merger Dec. No. 89
and itslegdl obligations generdly, and it has pledged that it will continue to conduct its business,
including its operations within the SAAS, in compliance with both. Thus, no Board action is needed in
response to ACC’s comments.

Indianapolis Power & Light Company. IP&L isgpparently interested in making yet another
request, within the framework of this“genera oversght” proceeding, for rdlief it has not heretofore
been able to secure. The continuation of this proceeding will alow IP&L to make that request within
the desired framework.

12 The NITL agreement is the settlement agreement that CSX and NS entered into with The
Nationa Industrial Trangportation League (NITL). See Merger Dec. No. 89, 3 S.T.B. at 449-51.
The terms of the NITL agreement were imposed, with certain modifications, as conditions. See
Merger Dec. No. 89, 3 ST.B. at 388 (ordering paragraph 20) & n.264. Section I11(A) of the NITL
agreement clarifies that the SAA Operating Agreements generaly provide: that both CSX and NS will
have access to existing or new shipper-owned facilitiesin the SAAS, that both CSX and NS will have
the opportunity to invest in joint facilitiesin the SAAsin order to gain access to such facilities, and that
ether CSX or NS may solely develop, within the SAAS, facilities that it will own and control (such as
trand oading facilities or automotive ramps) that will be accessed exclusively by the raillroad that
develops such facilities. See Merger Dec. No. 89, 3 S.T.B. at 450.

13 At the request of Conrail, the Director of OCE has recently approved expanding the weekly
SAA reporting to include the use of 7-day dataiin lieu of the 5-day data previoudy used to construct
the monitoring reports. However, should individua or specific issues exigt that are not gpparent in the
monitoring reports, any shipper or affected party can bring that issue to OCE’s atention informaly
through its Rail Consumer Assistance Program (by e-mail at railconsumer@stb.dot.gov, or by fax at
202-565-9011) and the issue will be immediately addressed with SAA management aswell as with
CSX and NS.
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PPG Industries. PPG asked usto continue oversight until after the next sustained strong level
of rail activity. We see no reason to assume that there will be any substantial merger-related problems
during such a period and thus to extend the 5-year formal oversight period for that reason. But even
after the end of the forma oversight period, the Board may address parties concerns related to the
merger and the conditions imposed by the Board, and grant relief, as appropriate.

New York City Economic Development Corporation. In Merger Dec. No. 89, we noted
that concerns had been expressed regarding the impacts on air quaity of additiond drayage acrossthe
George Washington Bridge. We indicated that, although there had been a suggestion that over
1,000 truck movements a day would shift from the relatively uncongested Tappan Zee Bridge to the
George Washington Bridge to take advantage of the new intermodal staging areasin the NJSAA, we
believed that the number would be no higher than 253 (which, we pointed out, amounted to anegligible
1% increase in the daily truck traffic on the George Washington Bridge). We further indicated,
however, that, because of the potential adverse environmenta effects that would result from an
unexpectedly large merger-related increase in truck traffic through the City of New Y ork and over the
George Washington Bridge, we would require CSX and NS to monitor origins, destinations, and
routings for motor carrier traffic at their intermoda terminasin Northern New Jersey and in
Massachusetts. The study has fulfilled its purpose by confirming our assessment that the transaction
would not result in substantialy increased truck traffic over the George Washington Bridge. See
Merger Dec. No. 89, 3 S.T.B. at 282.

A question has been raised as to whether the George Washington Bridge Survey reporting
requirement should be continued or ended now. NY CEDC contends that it should be continued. CSX
and NS argue that it should be ended.

We think that the time has come to end the George Washington Bridge Survey reporting
requirement. Sufficient time has elgpsed to enable us to conclude that our origina assessment was
accurate: the Conrail transaction has not generated an appreciable increase in the daily truck traffic on
the George Washington Bridge. Although the additiona usesto which NY CEDC would put this
information are no doubt of interest to it, we did not impose this reporting requirement to facilitate
NY CEDC' s callection of, for example, “market trend information” that can be used to inform
“feagbility andyses’ of publicly-owned rail freight facilities. We imposed this requirement, rather, for a
specific purpose, and that purpose has been fulfilled. Thus, no further Board action is required.

Port Authority of New York and New Jersey. PANYNJis concerned that, absent oversight,
CSX and NS, acting on their own initiative, may make fundamenta changes in the nature of operations
within the NJSAA. But even after oversight ends, we will have the power to prohibit any NJSAA
change that conflicts with a condition imposed on the Conrail transaction or that otherwise requires our
gpprova under the governing statute. And thisis certainly true with respect to any fundamenta changes
to the SAAs.
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Sate of Maryland. The State of Maryland requests that oversight be continued, and clams
that various representations CSX and NS made to the State during the course of the Conrall
proceeding and in their 1997 settlement agreements have not yet been fulfilled. The State, however,
has not sought specific relief in this regard, and, for this reason, we have no occasion to take more
detailed action respecting this matter.

City of Cleveland. The two matters addressed by the City of Cleveland — respecting “noise
walls’ (also cdled “noise mitigation structures’) and the Lakeshore Line Study — do not call for any
action on our part at the present time. Specificaly, CSX has advised (and the City has not disputed)
that the City/CSX noise wall negotiations have now been successfully concluded, and that the City is
now ready to seek bids on a contract to construct the noise walls. Negotiations respecting the
Lakeshore Line Study have not yet reached a successful concluson. However, in view of CSX’'s
statement that it remains prepared to discuss an arrangement under which * Short Ling’ train count data
would be provided to the City, and in view of the fact that the City has not actudly sought specific relief
respecting this matter, we do not think it would be appropriate to take, at this time, any action regarding
this matter. We note that CSX has specificdly stated that it “understands that Cleveland may present
specific issues to the Board for its resolution, whether or not the forma oversight proceeding is
continued, in the event that the parties cannot resolve this issue through negotiation.” See CSX-10 at
19.

United States Representative Kucinich. Rep. Kucinich has again raised an issue respecting
the levd of train traffic on the C-069 rail segment that runs parald to Brookpark Road behind the
homes on Idlewood Drive in the City of Brooklyn, OH. See Oversight Dec. No. 5, dip op. a 95
(issue previoudy raised by Rep. Kucinich), 95-96 & n.138 (CSX’sresponse). CSX, in responding to
the revived issue, has advised that it “is not aware of any materia change in facts or circumstances’
respecting the C-069 rail segment, CSX-10 at 20, which would appear to indicate that no additional
action by usiswarranted. CSX, however, has sated that it iswilling to consult further with
Rep. Kucinich's office respecting this matter, and to report to the Board on those consultations. We
expect that it will do so.

Summary. Oversght will continue as modified in this decison. The concerns raised by the
commenting parties require no formal action by the Board at thistime.

Thisaction will not Sgnificantly affect elther the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. The George Washington Bridge Survey reporting requirement established in Merger
Dec. No. 89, 3 ST.B. at 388 (ordering paragraph 22), is terminated.
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2. Asrespectsthe fourth annud round of the Conrall “generd oversight” proceeding:
comments of interested parties concerning oversight will be due on July 14, 2003; and replies will be
due on August 4, 2003.

3. Asindicated in Oversight Dec. No. 6, dip op. a 11 (ordering paragraph 5), CSX and NS
must continue to file quarterly environmenta status reports for the duration of the oversght period.

4. Thisdecison is effective on the date of sarvice.

By the Board, Chairman Morgan and Vice Chairman Burkes. Vice Chairman Burkes
commented with a separate expression.

Vermon A. Williams
Secretary

VICE CHAIRMAN BURKES, commenting:

In this decision, we continue to find, as we did last year in Decision No. 6 in this oversight
proceeding, that CSX and NS had resolved the service problems resulting from the implementation of the
Conrail transaction, that there continues to be no competitive or market power problems stemming from
the merger, and that the conditions we imposed are working as intended. Based on these facts, | continue
to believe that the formal oversight reporting procedure is an unnecessary burden and should be
discontinued.
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APPENDIX: SUBMISSIONS OF THE PARTIES

CSX: In General. CSX contendsthat itsrail network is now operating at or near record
performance levels. The difficulties encountered in the early post-Split Date period, CSX advises, are
now far behind it, and CSX is now in a postion to take advantage of the enhanced single-system
service and the opportunities for growth in revenue and market share inherent in the value created
through the acquisition and integration of the new Conrail routes into the CSX system. CSX adds that
the conditions the Board imposed have generadly continued to work well, and CSX has complied with
them to the best of its ability.

Integration Largely Complete. CSX advisesthat a“substantia preponderance’ of the steps
necessary to integrate the properties whose operation CSX acquired from Conrail have been taken.
CSX adds that, although there will be many more steps that will need to be taken over time to carry out
the Conrall transaction, these further stepswill be modest compared to what has already been done.

Metrics At Record Or Near-Record Levels. CSX indicates that it is now performing at
record or near-record levels as measured by al operationa metrics. (1) As respects safety, CSX
advises that reportsto the Federd Railroad Adminigtration (FRA) show a 55% improvement in number
of derallments, and a 46% improvement in persond injuries, from 2000 to 1Q 2002. (2) As respects
congestion, CSX advises that the number of cars-on-line shows a 13% improvement since the
beginning of 2000. (3) As respects velocity, CSX advises that overall velocity improved from the
beginning of 2000 through 1Q 2002 by 27%, and merchandise train velocity improved by 34%. (4) As
respects crew utilization, CSX advises that the measurement of crews on duty greater than 12 hours
has improved 52%, that recrews are down 78%, and that the number of hoursthat trains are delayed
for crewsis down 62%. (5) As respects performance in yards and terminals, CSX advises that overal
dwell time has improved 33% since 1Q 2000, that on-time train originations have improved 80%, that
trains arriving a degtination on time has improved 136%, and that the number of cars spending more
than 30 hoursin their current termind hasimproved 62%. (6) As respectslocal switching performance,
CSX advisesthat its measurement of local switching performance has improved 12%. (7) As respects
the company’ s effectiveness in managing locomoatives, CSX advises that the number of hours of train
origination delay due to power availability hasimproved 98%.

Formal Oversight Reporting Mechanism Should Be Discontinued. CSX contends that the
forma oversight reporting mechanism (i.e,, the formal annua rounds of reports, comments, and replies),
having served its intended purpose, should now be discontinued. CSX explainsthat, at the beginning of
the consummation phase, formal reporting and operationa monitoring afforded the interested public
timely and responsive data and resolution processes. CSX addsthat, in view of the sustained
improvement to service and the successful completion of so many of the implementation projects, the
interests of al concerned would best be served by the imination of the annua reporting mechanism.
CSX notes, in thisregard, that the operational monitoring reporting requirements, to which CSX and

10



STB Finance Docket No. 33388 (Sub-No. 91)

NS were subjected starting with the Control Date, were largely terminated by the Director of the
Board's Office of Compliance and Enforcement in a communication dated June 17, 2002.1

Reserved Jurisdiction Would Continue Regardless. CSX notesthat, in
Merger Dec. No. 89, the Board “expresdy reserve[d] jurisdiction over the STB Finance Docket
No. 33388 proceeding and al embraced proceedingsin order to implement the 5-year oversight
condition imposed in this decison and, if necessary, to impose additiona conditions and/or to take
other action if, and to the extent, we determine it is necessary to impose additiona conditions and/or to
take other action to address harms caused by the CSX/NS/CR transaction.” Merger Dec. No. 89,
3 S.T.B. at 385 (ordering paragraph 1) (footnote omitted). These reserved powers, CSX advises,
would remain in full force and effect pursuant to their terms, even if the forma oversight procedure were
discontinued. CSX observes that these powers can be exercised by the Board either on forma
petition, on informal request, or on the Board's own motion. And, CSX adds, if parties should have
grievances that are appropriate for the Board to address, the Board can address those grievances
under the five-year reservation of jurisdiction. CSX aso notesthat, in addition to the powers reserved
by the Board under Merger Dec. No. 89's ordering paragraph 1, the Board aso has continuing powers
to enforce the various “permanent conditions,” CSX-10 a 14, imposed on the merger.

Norfolk Southern: In General. NS contends that its implementation of the Conrail
transaction is proceeding steadily and satisfactorily, and that it has made progress, and will continue to
work hard to continue its progress, in streamlining its service, improving its operationd efficiency, and
increasing its productivity. NS further contends thet it has continued to comply with the various
conditions imposed by the Board, that those conditions are working as intended, and that no further
conditions or other actions by the Board are necessary at this stage of the oversight process.

Positive Trends In Operational Performance. NS advisesthat its syssem remainsfluid and
that its operationa efficiency isincreasing. NSindicates, in particular, that three key measures of
operationa performance — average train speed, termind dwell time, and total cars on line— reflect a
continued pogitive trend.

Future Of The Formal Oversight Proceeding. NS contends that, athough a separate,
forma proceeding like the Conrall *genera oversght” proceeding may be useful in soliciting,
marshaing, and collectively airing and resolving issues if there is a demondrated, ongoing, and
ggnificant volume of problems or issues requiring active Board intervention, the record of this
proceeding shows that is Smply not the case here. NS further contends that a continuation of the
Conrall genera oversight proceeding, with its annua schedule of reports, comments, and replies, is not
necessary; the Board' s ongoing oversight authority, and the mechanisms that dready exist gpart from

14 CSX notes that, dthough most of the operational monitoring reporting requirements were
terminated by the Director, the reporting requirements respecting the SAAs were continued. See
CSX-10at 12 n.11.

11
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this formal proceeding, are, NS explains, fully sufficient to afford parties an avenue of redress on an
as-needed basis with regard to any perceived transaction-related issue that may arise in the future. NS,
advancing an argument much like CSX’s, adds that there is no reason why the Board cannot terminate
the formal Sub-No. 91 proceeding, with its annua reporting requirement and comment schedule, while
at the same time making clear that its 5-year oversight jurisdiction under Merger Dec. No. 89 will
continue, so asto permit parties to come before it with transaction-related issues on an as-needed
basis.

SEDACOG JRA. SEDACOG JRA, which is efiliated with the Susquehanna Economic
Deveopment Agency—Council of Governments, is a Pennsylvania municipa authority formed by seven
Central Pennsylvania counties (Centre, Clinton, Lycoming, Northumberland, Montour, Columbia, and
Union Counties) to acquire, and preserve service on, rail lines dated for abandonment or other
dispostion. SEDACOG JRA indicates that it now has, in Central Pennsylvania, fiverail lines that
formerly connected with Conrail and that now connect with NS. SEDACOG JRA further indicates
that these five lines, which handle approximately 30,000 carloads of traffic annually, are operated by
five Class Il railroads (North Shore Railroad Company, Juniata VValey Railroad Company, Nittany &
Bdd Eagle Rallroad Company, Lycoming Valey Railroad Company, and Shamokin Vdley Railroad
Company) that are managed by Mr. Richard D. Robey. SEDACOG JRA adds that the preservation
and ready availability of rail service onitsrail lines has been instrumenta in economic development
activity and expangon of employment in Central Pennsylvania

SEDACOG JRA advises that, although it has previoudy expressed serious concerns arising out
of trangtion problems and in regard to unresolved interchange commitments that had been made by NS
in connection with the Conrall transaction, ™ the transition problems have been resolved or are being
managed to the extent that they no longer present serious problems. SEDACOG JRA further advises
that, although not dl of its previoudy expressed concerns relating to service expectations arising out of
pre-acquisition commitments by NS have yet been resolved, it nevertheless is hopeful that on-going
effortswill produce long-term solutions that will be satisfactory and beneficid to al interested parties.

SEDACOG JRA contends that, although it does not believe that continued regular reporting by
NS needs to be required, it does believe that we should continue our oversight jurisdiction of the
Conrail transaction for & least 1 more year to ensure that the transaction continues to be implemented
in the interests of al concerned parties.

Joint Statement Of Shippers. A “joint statement of shippers’ (herein referred to as the “ Joint
Shippers’) was submitted with the SEDACOG JRA comments. Thisjoint statement was submitted by
eight shippers (Brandt Mills Inc.; Agway Agricultura Products; Ag Resources, Inc.; Clark’s Feed Mill,
Inc.; Co-Operative Feed Dedlers, Corning Incorporated; PP Digtribution; and Raiso ChemicalsU.S,,
Inc.) located on rail linesthat are operated by North Shore Railroad Company and its effiliates

15 See Oversight Dec. No. 5, slip op. at 144-45.
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(collectively, NSHR) and that are owned either by SEDACOG JRA, or by West Shore Railroad, or
by Lewisburg and Buffalo Creek Railroad.*

The Joint Shippers contend: that, in June 1997, NS and NSHR entered into a settlement
under which NSHR would, among other rights, be given direct access to the Canadian Pecific (CP)
system at Sunbury, PA, to interchange traffic moving to CP locd points and points on railroads
interchanging only with CP; that, based on the settlement, SEDACOG JRA and various shippers
supported the Conrail transaction; that, in a pleading submitted in the Conrail proceeding, NSHR asked
that the Board * note for the record” the NS/INSHR settlement agreement, see Merger Dec. No. 89,

3 ST.B. a 422; and that the Board, in noting this agreement “for the record,” observed that it was
requiring NS “to adhere to any representations made to partiesin this case,” Merger Dec. No. 89,
3S.T.B. at 306.

The Joint Shippers further contend: that, on or after the Split Date, NSHR and NS entered into
temporary interim arrangements that alowed traffic to begin moving directly between CP and NSHR at
Sunbury; that the Joint Shippers began to take advantage of the interchange and to move traffic to/from
points on the “CP system”; and that the Joint Shippers understood that, for purposes of the NS/NSHR
arrangement, the term “ CP system” would be accorded the same broad interpretation that (according
to the Joint Shippers) it had been accorded under a separate NS/CP settlement agreement.®® The Joint
Shippers explain that, under the broad interpretation they have in mind, the term “ CP system” would
include points on CP itsdlf, points on railroads spun off from CP over the previous 10 years, and points
on railroads later spun off from CP. The Joint Shippers contend that, in connection with the temporary
interim NS'NSHR arrangements, traffic continued to move “in this manner” for over 2 years.

16 Thejoint statement uses the acronym “NSHR” to refer to sSix Class 11 railroads controlled
by Mr. Robey: North Shore Railroad Company, Juniata Vdley Railroad Company, Nittany & Bdd
Eagle Railroad Company, Lycoming Valey Railroad Company, Shamokin Valey Railroad Company,
and Union County Indudtrial Railroad Company. The first five of these railroads operate linesthet are
owned by SEDACOG JRA. The sixth of these railroads (i.e., Union County Industrid Railroad
Company) operates lines that are owned by West Shore Railroad and by Lewisburg and Buffalo Creek
Railroad.

1 The terms of the June 1997 NSNSHR settlement agreement were memoridized in an NS
letter dated June 10, 1997. See Oversight Dec. No. 5, dip op. at 143 & n.218.

18 The Joint Shippersindicate that the separate NS/CP settlement agreement, which was also
entered into in connection with the Conrail proceeding, grants CP indirect access to Sunbury (i.e, the
actua CP-NS interchangeisat Harrisburg, PA, and NS handles CP traffic between Harrisburg and
Sunbury for afixed handling charge).
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The Joint Shippers further contend:  that, after the Split Date, NSHR continued to try to
negotiate aformal agreement with NS; that, however, NSHR was unable to do so because of
redrictions that NS inssted on including in the agreement; and that, therefore, in the first annua round
of this oversght proceeding, both NSHR and SEDACOG JRA filed comments detailing their
frudtrations over NS attempts to limit the points on CP that could be origin or destination points of the
traffic, the types of traffic that could be handled, and the time period of the agreement, see
Oversight Dec. No. 5, dip op. at 142-45.

The Joint Shippers further contend: that, in July 2001, SEDACOG JRA and the Joint Shippers
first learned that NSHR had reached a tentative agreement with NS; that, however, the specific terms
of the trackage rights agreement that would implement the settlement were not disclosed; thet,
furthermore, it was not initidly disclosed to SEDACOG JRA or the Joint Shippers that the negotiated
terms were far different than those which NSHR and SEDACOG JRA had sought only ayear before;
that, in August 2001, despite objections to the proposed trackage rights agreement raised by both
SEDACOG JRA and the Joint Shippers, and apparently without any changes having been made,
NSHR notified the Board that afina agreement with NS had been reached over the terms of an
agreement to implement the settlement.

The Joint Shippers object to the terms of the trackage rights agreement that has purportedly
been reached between NSHR and NS on the basis that these terms are incons stent with the origind
settlement which was made a condition of the transaction. Based upon the description of the terms of
the settlement,® the Joint Shippers object to the proposed trackage rights settlement because it failsto
include the following terms. (1) Either SEDACOG JRA (the owner of the rall lines) should be a party
to the settlement agreement, or the agreement should be assignable to SEDACOG JRA or any
successor operators of itslinesin the event NSHR is no longer the operator. (2) The term should be
unlimited, or should be renewable at the option of SEDACOG JRA and its operator. Early termination
provisons must be diminated. (3) The definition of traffic that can be interchanged with CP under the
settlement agreement should cover dl traffic smilar to the traffic that was interchanged at Sunbury
between NSHR and CP between June 1, 1999, and June 30, 2001. (4) The definition of traffic that
can be interchanged with CP under the settlement agreement should be consistent with the traffic thet is
covered under the NS/CP settlement agreement.

The Joint Shippers advise: that SEDACOG JRA is continuing to negotiate with NS and NSHR
to address these issues; that the Joint Shippers support the negotiations and are hopeful that the results
will be beneficid for al concerned; but that, dthough negotiations are continuing, it isimperative that the
Board make clear that, whether or not the formal oversight proceeding is continued, the Board retains

19 The Joint Shippersindicate that NSHR has refused to provide a copy of the trackage rights
agreement. The Joint Shippers add that NSHR and NS have recently provided a copy of the
agreement to SEDACOG JRA under terms of a dtrict confidentidity agreement that does not permit the
agreement to be shared with the Joint Shippers.
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jurisdiction to review any agreements that purport to implement settlements that were a condition of
gpprova of the Conrail transaction (including the agreement between NSHR and NS). The Joint
Shippers add that, “based on the foregoing,” they support the SEDACOG JRA comments to which
thelr submission is atached.

Joint Statement Of Rail Line Owners. A “joint statement of ral line owners’ (herein referred to
as the Joint Owners) was aso submitted with the SEDACOG JRA comments. Thisjoint statement,
which was submitted by West Shore Railroad and Lewisburg and Buffao Creek Railroad, indicates
that, because the Joint Owners have the same concerns as SEDACOG JRA about the proposed
Seitlement entered into between NSHR and NS, the Joint Ownersjoin in the comments filed by
SEDACOG JRA. The Joint Owners further indicate that they support the changes the Joint Shippers
believe are necessary to fulfill the terms of the origina settlement between NSHR and NS. The Joint
Owners add that they support the ongoing negotiations with NS, and hope that the result will be
arrangements that benefit al concerned parties.

Whedling & Lake Erie Railway Company. In Merger Dec. No. 89, werequired NS:
(a) to grant W& LE overhead haulage or trackage rights access to Toledo, OH, with connectionsto
Ann Arbor Railroad and other railroads at Toledo (the Toledo Access condition); and (b) to extend
W& LE' slease at, and trackage rights access to, Huron Dock on Lake Erie (the Huron Dock
condition). See Merger Dec. No. 89, 3 S.T.B. at 310-11, 392 (ordering paragraph 68).

NS has advised that it is presently in compliance with the Toledo Access and Huron Dock
conditions, even though (NS concedes) NS and W& LE have not yet reached find agreement on the
forma terms of these conditions. NS has further advised that, although NS believes there is no need
for Board intervention at this point, “NS reserves the right to seek rdlief from the Board with respect to
these matters should circumstances warrant.” NS-8 at 36.

W& LE has advised that it has no materid dispute with NS discussion, in the NS-8 report, of
the status of negotiations between the parties with respect to the two conditions. W& LE contends,
however, that these conditions are criticaly important to the operation and viability of W& LE, and that
it isimportant that the find arrangements that will permanently establish and govern these conditions be
fair, effective, and even-handed. W& LE inssts, therefore, that it isvitd that the Board continue its
oversght over a leadt this agpect of the Conrall transaction for the full 5 yearsinitialy contemplated or
until NS and W& LE reach find agreement on these matters. The ongoing nature of the Board's
oversight role, W& LE contends, helps ensure that the parties can move toward a permanent and
productive resolution of the issues remaining between them. W& LE further contends that, if it is not
feadible to discontinue oversght of the remainder of the Conrail transaction while retaining the origina
5-year oversight condition solely with respect to this aspect of the transaction, the Board should
continue its oversight of the entire transaction for the full 5-year period contemplated in 1998.

American Chemistry Council. (1) Oversight. ACC contends that we should continue
overdght for the full 5 yearsto ensure both that CSX and NS comply with the conditions imposed in
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Merger Dec. No. 89 and aso that problems growing out of the Conrail transaction are addressed
expeditioudy. ACC explainsthat, although CSX and NS have overcome the transitiond issues
associated with the divison of Conrail and the initiation of post-Split Date service, service issuesin the
former Conrall territory remain and, in fact, appear to beincreasing, particularly in the SAAsIn
Philadephiaand New Jersey.

(2) Shared Assets Area Issues. ACC contends that rail-to-rail competition in the SAAS, as
well asthe leve of service to shippers, is potentiadly threstened by severd developing trends. ACC
explains that its members have heard that CSX and NS are discussing how operationsin the SAAs
may be changed to reduce the role of Conrail asthe SAA operator and to increase the direct control of
CSX and NS. It appears, ACC indicates, that the options under consideration by CSX and NS
include the trandfer of Conrail assetsto CSX and NS and the cutting of Conrail budgets. ACC further
explains that its members have noticed a recent deterioration in service and responsveness to
customers in the South Jersey/Philadel phia and North Jersey SAAS, apparently because Conrall
employees who dedl with customers’ inquiries (over late or missing cars, for example) have retired and
have not been replaced. ACC argues that, athough CSX, NS, and Conrail should be accorded some
leeway to conduct SAA operationsin the most efficient manner, changes that impair the ability of
Conrail to act as an independent and neutral switching carrier are of serious concern. ACC inggs that
any CSX or NS proposds that might arguably have competitive implications, or that might otherwise
arguably affect the merger conditions, should be aired before the Board.

(3) NITL Agreement Issue. ACC notesthat NS has said that the NITL agreement, see
Merger Dec. No. 89, 3 S.T.B. a 449-51, construes the Shared Assets Areas Operating Agreements
“as generdly providing that both CSX and NS shall have access to existing and new customer-owned
fadilitiesin the SAAS, that both CSX and NS may invest in joint facilitiesin the SAAsin order to gain
access to such facilities, and that either NS or CSX may solely develop facilities that it will own or
control and exclusively access. NS continues to comply with this condition.” NS-8 a 26-27; see dso
Merger Dec. No. 89, 3S.T.B. a 450. It would be hepful, ACC advises, if NS would confirm thet its
understanding of its obligations in the SAAs under its Operating Agreements with CSX conformsto
what it cites asthe NITL agreement’s congtruction of those operating agreements.

Indianapolis Power & Light Company. IP&L contendsthat “if but only if” we are prepared
to entertain, a any time, comments from parties claiming that their circumstances require reief and are
the result, in whole or in part, of the Conrall transaction, we can dispense with the remaining 2 years of
generd oversight and provide instead that comments or petitions for relief may befiled in STB Finance
Docket No. 33388. IP&L aso contends that, if it seeks relief under such circumstances, it should not
have to meet the usud standard for reopening, in light of the “new evidence’” and * changed
circumstances’ it presented in the second annua round of the generd oversight proceeding? and in light
of our prior satements that IP& L was free to offer additiona evidence if the remediesit was afforded

20 See Oversight Dec. No. 6, dip op. at 20-25.
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were not providing effective competition.” IP&L further contends that a filing fee for such a petition for
relief should not be required (because afiling fee would not have been required during the generd
oversight proceeding) and the matter should not be different based solely on the procedural posturein
which the dispute arises.

PPG Industries. PPG recommends that general oversght be continued over the initid 5-year
period. PPG advisesthat, athough CSX and NS have dtrived to improve operations, their service
does not dways meet pre-transaction levels. We should consider our mission complete, PPG adds,
only after CSX’sand NS newly designed service offerings hold up under the next sustained strong
levd of ral activity.

New York City Economic Development Cor poration. (1) Oversight, In General.
NY CEDC?? contends that the Conrail general oversight proceeding should be continued for the full
5yearsoriginaly contemplated. NY CEDC explainsthat CSX and NS made, during the course of the
Conrail proceeding, numerous representations both to NY CEDC and to shippers. Continued
oversight, NY CEDC further explains, is necessary to ensure that CSX and NS adhere to their
representations, not dl of which (NY CEDC notes) have yet been fulfilled. And, NYCEDC adds, the
potential remains that either a public agency or a shipper may need to ask the Board to step in to
determine that additiona conditions are necessary to address unforeseen harms caused by the Conrall
transaction.

(2) George Washington Bridge Survey. NY CEDC notes that Merger Dec. No. 89 requires
CSX and NS to provide regular reports (on aquarterly basis) of “origins, destinations, and routings for
the truck traffic at their intermoda terminasin Northern New Jersey and in the Commonwedlth of
Massachusetts in a manner that will dlow us to determine whether the CSX/NS/CR transaction has led
to substantialy increased truck traffic over the George Washington Bridge.” Merger Dec. No. 89,
3 S.T.B. at 388 (ordering paragraph 22). NY CEDC further notes that Oversight Dec. No. 5, dip
op. a 32 n.55, requires CSX and NS to provide these reports directly to NY CEDC' s representatives.
NY CEDC contends that thisinformation is quite vauable. NY CEDC explains. that thisinformation
provides important data on the volume of intermoda traffic thet is off-loaded from rail to truck for direct
trangport to the east-of-the-Hudson market; that thisis useful for understanding the volume of truck

21 “ID]emondgtrated deficiencies in the operations into [IP&L’s Stout facility] may be examined
as part of our review in the oversgght process of whether thereis a need at that time to modify the terms
of the relief we have granted in order to preserve competition that existed prior to implementation of the
approved transaction.” CSX Corporation and CSX Transportation, Inc., Norfolk Southern
Corporeation and Norfolk Southern Railway Company — Control and Operating L esses Agreements
— Conrail Inc. and Consolidated Rail Corporation, STB Finance Docket No. 33388, Decision
No. 115, dip op. at 4 (STB served Feb. 8, 1999) (Merger Dec. No. 115).

22 NY CEDC submitted its comments on behaf of the City of New Y ork.
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traffic and the environmental consequences of thistraffic for the region; that the market trend
information derived from thisdatais criticd to informing feasibility andyses of many publicly-owned rail
freight facilitiesin that market; that this information will continue to be important after completion of the
Cross Harbor Freight Movement Project Environmenta Impact Statement that relates to funding Cross
Harbor Improvements; and that the intermoda operationa reporting is aso needed to help
trangportation agencies assess multimoda use of the Hudson River crossings, as congestion increases
over time.

NY CEDC indicates uncertainty as to whether CSX and NS are preparing and submitting this
information as part of the reporting related to the Conrail generd oversight proceeding or as part of the
Operationd Monitoring imposed on the Conrail transaction itself. NY CEDC contends that, if this
reporting is part of the general oversight proceeding, it should be continued for the remaining 2 years of
genera oversght. NY CEDC further contends that, if this reporting is part of the Operationa
Monitoring, then the decision (dated June 17, 2002) of the Director of the Board' s Office of
Compliance and Enforcement, to permit the railroads to discontinue the weekly and monthly operating
reports (effective with the weekly report for the week ending June 28, 2002, and the monthly report for
the month ending June 30, 2002), should be rescinded, at least to the extent that it gppliesto this
intermodd traffic information. The Director’s decison, NY CEDC explains, was made without notice
and comment to the public that might have an interest in the information provided, and should be
reversed to the extent that it is contrary to the interests of parties that rely on the data who do not have
recourse to the information from other sources.

Port Authority of New York and New Jersey. PANYNJ, an agency of the States of
New Y ork and New Jersey that (among other things) is charged with the protection of the commerce
of the New Y ork/New Jersey Port District,?® indicates that rail transportation to, from, and within the
NJSAA isof vital importance to the economy of the Port District. PANY NJ, which notes that it has
invested billions of dollars in port-reated facilities, warns that these investments would be saverdly
imperiled without the rail services necessary to move export/import traffic through the Port of
New York and New Jersey. PANY NJ advises that, athough many of the service problems that
initidly plagued the NJSAA have been resolved, dl isnot well. PANYNJ explainsthat locaized
sarvice problems il exist from time to time, and it adds that CSX and NS remain woefully short of the
capita needed to make investmentsin the NJSAA.

PANY NJ contends that, for several reasons, oversight should continue to the extent necessary
to provide the necessary scrutiny within the NJSAA and the Port Digtrict and to keep in place the
conditions (described in PANYNJ s comments at 2-3) agreed to by the carriersand PANYNJasa
basisfor PANY NJ s support of the Conrail transaction. (1) PANY NJ indicates that the volumes of

2 PANY NJindicates that the New Y ork/New Jersey Port District, a more-or-less
circle-shaped area that encompasses the portions of New Y ork and New Jersey thet lie within a
roughly 25-mile radius of the Statue of Liberty, includes virtudly dl of the NJSAA.
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traffic moving through PANY NJ s on-dock “ExpressRail” facility are reaching record levelson a
regular basis. PANY NJ further indicates that it is working with the City of New Y ork to provide
renewed rail service to Staten Idand and the Howland Hook marine termina facility located there.
Such rail service, PANY NJ advises, will increase the number of rail containers moving through the
Port Didtrict and will strain the already strained rail capacity of the NJSAA. (2) PANYNJindicates
that it has heard persstent rumors that the carriers may seek to fundamentdly dter the nature of
operations within the NJSAA. PANY NJ contends that, because the NJSAA concept was an integral
part of the transaction that we gpproved, any significant change in that concept or the relations
determined by that concept should be the subject of meaningful review by interested parties (including
PANY NJ) and ultimate review and approva by the Board. And, PANY NJ adds, maintaining
oversght provides the easiest and most reliable way to provide that necessary review and (if
warranted) approval.

State of Maryland. The State of Maryland?* contends that the Conrail generd oversight
proceeding should be continued for the full 5 years originaly contemplated, to ensure adherence by
CSX and NS to the representations they made during the course of the Conrail proceeding. The State
clamsthat CSX and NS made numerous representations to the State during the course of the Conrail
proceeding and in settlement agreements dated September 24, 1997, that have not yet been fulfilled,
even though (the State advises) it has worked with both railroads to achieve the benefits for Maryland
that they touted during the Conrail proceeding. (1) The State indicates, with respect to CSX, that it is
continuing to discuss the improvements that were part of the CSX settlement agreement. The State
further indicates, with respect to the impacts of the transaction on MARC train service, that it has seen
marked improvement on aregular basis on Camden Line service but a continuing intermittent problem
on the Brunswick Line. The State advises that there gppear to be capacity issues on the Brunswick
Line, notwithstanding CSX’ s representation that there is plenty of capacity on that line to handle both
freight traffic and commuter traffic. (2) The State indicates, with respect to NS, that NS has compl eted
none of the capital infrasiructure improvements it described either in its Operating Plan or in the NS
Settlement agreement.

City of Cleveland. The City of Cleveland contends that CSX has not honored its settlement
agreement obligations to the City to assst in noise mitigation and to provide criticd train traffic data,
and that, for this reason, oversight of the Conrail transaction should not be limited. The City indicates
that, although many of the issues surrounding the various rights and obligations of the parties contained
in the settlement agreement have been resolved, continued oversight of the Board has been invduablein
promoting the cooperation of CSX to achieve resolution of theseissues. The City therefore asks that
the Board continue to oversee compliance by CSX with its obligations under the settlement agreement.
Outstanding issues may never be resolved, the City warns, without the Board' s continued oversight.

4 The comments of the State of Maryland were submitted by its Department of Transportation
(MDQT), which includes the Maryland Trangt Administration and the MARC Commuter Rail Service.
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(1) Noise Mitigation Structures. The City cdlams that, athough the settlement agresment
provides that CSX will not unreasonably withhold concurrence with the design, schedule for
congtruction, and/or ingtdlation of noise mitigation structures, CSX has failed to approve plans for noise
wadlsthat were ddlivered to CSX in August 2000. The City further claims thet, although the City has
away's been responsive to the requests of CSX’s engineers, CSX has been uncooperative and untimely
in providing approvas, which (the City adds) has sgnificantly impaired the City’ s ability to provide
noise mitigation structuresto its citizens. The City warnsthat, if Board oversght isterminated, it is
unlikely thet the noise mitigation structure project will be completed without additiona significant delays
caused by CSX’swithholding of review and gpproval of designs.

(2) Lakeshore Line Sudy. The City’ s settlement agreement with CSX includes a requirement
that CSX conduct a*“Lakeshore Line Study” concerning the feasibility of the diversion by CSX of two
trains from CSX’s Short Lineto NS Lakeshore Line. The City indicates that, although this study was
supposed to be provided to the City by December 1999, it was not provided to the City until
March 2001. The City further indicates. that, prior to receiving the study, the City determined that a
much grester amount of train traffic was occurring on the Short Line than CSX had represented; that,
snce the scope of the City’ s noise mitigation efforts depends on the number of trains moving on the
Short Line, and since CSX clams that train diversion is not feasible, CSX agreed to provide the City
with train count data on an ongoing basis; and that negotiations are underway to supplement the
settlement agreement with the requirement that CSX continue to provide the train count data. The City
arguesthat, in view of the extraordinary efforts to obtain information from CSX, oversight by the Board
onthisissueis essentid.

United States Representative Kucinich. (1) In General. Rep. Kucinich indicates that, in
generd, heis pleasad with the progress that has been made in the communities of Ohio’s 10th
Congressond Didrict. Rep. Kucinich cites, in particular, the progress that has been madein
Bay Village, Rocky River, Lakewood, Olmsted Fdls, Olmsted Township, and Berea

(2) City of Brooklyn; Relief Requested. Rep. Kucinich indicates: thet, in the Fina
Environmental Impact Statement, the C-069 rail segment that runs pardld to Brookpark Road behind
the homes on Idlewood Drive in the City of Brooklyn was not predicted to meet the “5 dBA increase”
criteriafor noise mitigation; that this failure to meet the criteriawas premised on the projection that there
would be, after the Split Date, 43.8 trains per day on this segment; that, however, there is now reason
to believe that more than 43.8 trains per day may be using this segment; and that, if thisistrue, there
may indeed have been the 5 dBA increase required for noise mitigation. Rep. Kucinich therefore asks
that the Board and CSX work with his office and the City of Brooklyn to attain an accurate train count
and to determine the noise levels dong the C-069 segment near the homes on Idlewood Drive, which
(Rep. Kucinich advises) will enable the City of Brooklyn to receive any mitigation for which it may be
digible

United States Department of Transportation. (1) Safety. DOT, which notestheat the
Federd Rallroad Adminidration (FRA) has monitored the implementation of the Conrall transactionin
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accordance with the Safety Integration Plans (SIPS) filed by CSX and NS in the Conrail proceeding,
advisesthat CSX and NS gppear to have managed the Conrail transaction well after an initia period of
difficulty. DOT indicates that the systemic sefety shortfdls that were identified early in the integration
process (e.g., information technology deficiencies, hazardous materials documentation defects, and
operating procedures problems) have been satisfactorily resolved, and that, for dl practical purposes,
CSX and NS have successfully completed the safe integration of Conrail. DOT adds that, dthough
there is no longer any basis to continue forma SIPS-based FRA oversight of the safety of operations
on CSX and NS, FRA will continue to scrutinize the safety of operations on CSX and NS, both
separately and in the Shared Asset Areas, according to the norma Safety Assurance and Compliance
Program applicable to the indudtry &t large.

(2) Continuation Of Oversight. DOT advises that, athough CSX and NS have completed a
great many of the steps and conditions necessary to a successful implementation of the Conrail
transaction, it is gpparent that some issues remain outstanding. DOT therefore contends that genera
oversght should continue, but should be tailored to a more narrow focus. DOT contends, in particular,
that the Board: should determine whether, and to what extent, CSX and NS have complied with al the
conditions impaosed on the transaction; should take gppropriate steps to ensure that unfulfilled conditions
are satisfied; should inquire into changes in the competitive status between CSX and NS in the Shared
Assets Areas of New Jersey; and should indicate its willingness to entertain, during the next 2 years,
clams of unforeseen harms arising from the Conrail transaction. DOT adds that, dthough CSX and
NS should not be required to continue to prepare comprehensive progress reports on an annual basis,
they should be required to continue to submit reports tailored to any of the specific clams raised by
commenting parties that the Board determines must be satisfied.

CSX: Replies To Commenting Parties. CSX has replied to the comments filed by ACC,
NY CEDC, PANY NJ, the State of Maryland, the City of Cleveland, and Rep. Kucinich.

CSX’sReply To ACC. CSX contends that, if CSX and NS were to propose changes relating
to the SAAs that either conflicted with a condition imposed on the Conrall transaction or required
Board gpprova under the governing statute, the two carriers would be obligated to bring the matter to
the Board' s atention and, therefore, the legitimate interests of shippers would be well protected.

CSX’sReply ToNYCEDC. CSX, which advisesthat it filed its most recent George
Washington Bridge Survey report on July 26, 2002, see CSX-10 at 8, indicates that the George
Washington Bridge Survey reporting requirement did not end with the termination of operational
monitoring (which, as noted above, was terminated by the Director of the Board' s Office of
Compliance and Enforcement in acommunication dated June 17, 2002). CSX further indicates that the
George Washington Bridge Survey reporting requirement would not end even if (as CSX urges) the
forma oversight reporting mechanism were to be terminated.

CSX contends, however, that “the timeisripe’ for the Board to end the George Washington
Bridge Survey reporting requirement. See CSX-10 at 8-10. CSX argues. that Merger Dec. No. 89
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indicates that the Survey was limited “at the outsde’ to the five years of Board retention of
jurisdiction;® that the purpose of the Survey was to determine the extent to which the Conrail
transaction would increase drayage over the George Washington Bridge as opposed to the Tappan Zee
Bridge, thereby possibly raising hedth issues (mainly as to the Bronx); % that the purpose of the Survey
has been fulfilled, with 5 months experience prior to the Split Date?” and 36 months thereafter; and that
the Survey has not shown any adverse trends concerning its origind purpose, and, indeed, no one has
even contended that any such trends have been shown. CSX adds that, although NY CEDC has
suggested a new purpose for the Survey (transportation planning in the Greater New Y ork ared), there
is no reason why CSX and NS — which do not use the Survey in their own marketing or operationa
functions — should be conscripted for this purpose.

CSX’sReply To PANYNJ (1) CSX contends that, dthough PANY NJ appears to believe
that, unless the Board continues the annua forma oversight proceedings, CSX and NS could make
magor changes in the SAAs without Board consideration or gpprova, thisissmply not true. CSX
inggts, in essence, that, with or without the annua formal oversight proceedings, the Board has power
to block any SAA change that conflicts with a condition imposed on the transaction or that requires
Board gpprova under the governing statute. (2) CSX notes that one of the conditions agreed to by
CSX and PANY NJ gives PANY NJ standing to seek relief from the Board “ during such time asthe
Board maintains oversight following approva of the transaction.” CSX advisesthat it construes this as
gpplying to the five-year period (i.e., the period set out in Merger Dec. No. 89's ordering
paragraph 1), not to the period of existence of formal oversight proceedings. CSX-10 at 14 n.12.

CSX’sReply To State Of Maryland. CSX contends that, although “intermittent” problems
occur in any ongoing operation, CSX believesthat, overdl, it has improved MARC service on the
Brunswick Line (on-time performance averaged 94% for the first 5 months of 2002, CSX advises) and
has addressed intermittent problems as they arise. CSX further contends that it does not believe that
intermittent delays, caused largely by bad westher, provide any basis for regulation by the Board. And,
CSX adds, it will continue to work with MDOT with respect to the ongoing implementation of its 1997
settlement with the State of Maryland, as well as with regard to other transportation issues of interest to
MDOT and CSX asthey arise.

% CSX citesour statement, in Merger Dec. No. 89, that the George Washington Bridge
Survey reporting requirement “will be specificaly included in the 5-year oversight condition that we are
imposng.” Merger Dec. No. 89, 3 S.T.B. at 282.

%6 CSX cites our statement, in Merger Dec. No. 89, that “[t]he Nadler Delegation is
concerned about the impacts on air quality of additiona drayage across the George Washington
Bridge” Merger Dec. No. 89, 3 ST.B. at 282.

21 The Survey commenced on January 1, 1999.
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CSX’sReply To City Of Cleveland. (1) Noise Walls. CSX disputes the clam, made by the
City of Cleveland, that CSX hasfailed to approve plans for noise wals that were delivered to CSX in
August 2000. CSX explains. that the“plans’ that were delivered to CSX in August 2000 were only
preliminary plans, on which CSX offered its comments; that, when CSX firgt received detalled plansin
May 2001, its engineers promptly reviewed those plans and commenced a series of communications
with the City’ s contractor; that revised plans, reflecting CSX’ s concerns, were submitted to CSX in
December 2001; that CSX conditionaly approved those plans, subject to the completion of alicense
agreement that would permit the congtruction of the walls on CSX property and awarranty agreement
that would extend to CSX the benefits of warranties that the City would obtain from its contractor and
one of its suppliers; that both parties understood that completion of these agreements, both of which
raised numerous issues, was a necessary precondition to congtruction of the walls; that those
negotiations were successfully concluded in June 2002; and that the agreements, having now been
executed by both parties (by CSX on June 27, 2002, and by Cleveland on July 25, 2002), are now in
effect. CSX further explains. that, during the course of discussion of the license and warranty
agreements, the City requested that CSX provide written gpprova of the City’sfind noisewall designs,
that CSX forwarded a draft of an approval letter to the City on June 12, 2002; and that CSX
forwarded afinal, executed letter to the City on July 23, 2002. CSX adds that, because the noise wall
negotiations have now been successfully concluded (indeed, CSX suggests, the City is now ready to
seek bids on a contract to congtruct the noise wals), there is no need for any intervention by the Board.

(2) Lakeshore Line Study. CSX contends that the City’ s discussion of the Lakeshore Line
issue does not offer acomplete picture. CSX explains. that the Lakeshore Line study that CSX
provided to the City in March 2001 demonstrated, with train count data, that CSX was not in fact
operating more trains on the Short Line than had been projected in CSX’ s operating plan filed in the
Conrail transaction; that the City has nevertheess requested CSX to provide additional Short Linetrain
counts on a continuing bas's, information (CSX points out) that CSX is under no present obligation to
provide; that, dthough CSX has offered to conduct such train counts for a period of time as part of an
overal understanding on severd matters, the City and CSX have not reached agreement on this matter,
and, in fact, the City, in recent months, has not pursued this matter further with CSX; and that, should
the City wish to resume consultations, CSX remains prepared to discuss an arrangement under which
train count datawould be provided. CSX concedes that, dthough it expects thisissue can be resolved
through negotiations, it understands that the City may present specific issues to the Board for resolution,
whether or not the forma oversight proceeding is continued, if the parties cannot resolve thisissue
through negotiations.

CSX’sReply To Rep. Kucinich CSX advises: theat the resdents of the City of Brooklyn have
previoudy expressed their disgppointment to Rep. Kucinich that they were not digible for noise
mitigation under the Board's criteria; that CSX has previoudy worked with Rep. Kucinich's office to
respond to this concern; and that CSX is not aware of any material change in facts or circumstances
during the past year. CSX addsthat it is prepared to consult with Rep. Kucinich's office and to report
to the Board on those consultations, as (CSX notes) it has donein the past.
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NS: Replies To Commenting Parties. NS has replied to the commentsfiled by
SEDACOG JRA, W& LE, ACC, IP&L, NYCEDC, PANYNJ, and the State of Maryland.

NS Reply To SEDACOG JRA. NS contends that we should not grant any relief to any party
on the theory that the 2001 NS/NSHR trackage rights agreement is inconsstent with the
1997 NSNSHR settlement agreement. (1) NS disputes the assertion, made (explicitly or implicitly) by
al of the SEDACOG JRA parties? that these parties have an enforcegble interest of some sort in the
June 1997 NS/NSHR settlement agreement. (a) NS explainsthat it entered into this settlement
agreement with NSHR, and not with any of the SEDACOG JRA parties. The “red party in intere” as
respects the 1997 settlement agreement, NS argues (citing Oversight Dec. No. 5, dip op. at 22), is
NSHR, which, NS adds, has not asserted any problems with the 2001 trackage rights agreement it
voluntarily entered into with NS. (b) NS further explains that the claim, advanced by the
Joint Shippers, that, “based on” the 1997 NS/NSHR settlement agreement, at least some of the
SEDACOG JRA parties supported the Conrail transaction, is mideading. The fact of the matter, NS
inggts, isthat none of the SEDACOG JRA parties filed statements in support of the Conrall transaction,
whether “based on” the 1997 settlement agreement, or in exchange for any commitments made by NS,
or otherwise. (2) NS contends that none of the SEDACOG JRA parties has actudly requested the
Board to intervene or impose any relief. All that these parties presently want, NS claims, isa
continuation of ongoing discussions, and, NS adds, it is quite willing to continue discussing these issues
with SEDACOG JRA and to tak individudly with any shipper or other party.

NS Reply To W&LE. NS notes that, because neither W& LE nor NS has asked the Board to
gep into impose afind arrangement between W& LE and NS, no action by the Board in that regard is
necessary or warranted.

NS Reply To ACC. NS contends that operationsin the SAAs remain generaly smooth and
within normal operating parameters. NS adds that it iswell aware of its obligations under Merger
Dec. No. 89 and itslegd obligations generdly, and will continue to conduct its business, including its
operations within the SAAS, in compliance with both.

NS Reply TolP&L. NS contendsthat, if the Board decides to end the formal oversight
process now, there is no basis for doing so in away that gives any party or class of parties preferentia
ganding vis-&vis other parties for airing future concerns with the Board or amore lenient legd standard
for obtaining future relief than that afforded to al parties generaly under the Board' s governing statutes,
regulations, and precedents.

NS Reply ToONYCEDC. NS postion as respects the George Washington Bridge Survey
reporting requirement differs from CSX’s position. NS contends that, because the George Washington

%8 SEDACOG JRA, the Joint Shippers, and the Joint Owners are herein referred to
collectively asthe * SEDACOG JRA parties.”
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Bridge Survey wasiinitiated as part of the generd oversight proceeding? and for a speific, limited
purpose, the reports required by the Survey should be continued only if the Board continues the formal
oversight process, and even then only if the Board concludes that the reports continue to serve the
specific transaction-related purpose for which it imposed the George Washington Bridge Survey
reporting requirement.

NS Reply To PANYNJ NS advisesthat operationsin the NJSAA remain within normal
operating parameters. NS further advisesthat it will continue to work to ensure smooth and religble
sarvice in the NJSAA and to resolve any service issues asthey arise.

NS Reply To State Of Maryland. NS concedes that certain contemplated infrastructure
improvement projects have not been implemented, primarily (NS explains) because of higher than
anticipated costs. NS notes, however, that it has continued to discuss these projects with Maryland
officids and that it will continue to work with the State in thisregard. NS adds that it has continued to
work with the Port of Batimore and the State of Maryland to keep the Port competitive and to increase
NS businessin Maryland, and that it has participated in efforts to address ways to increase rall
capacity and performance in the mid-Atlantic rail corridor, including to/from the City and Port of
Batimore and the Delmarva Peninsula

2 NS cites Merger Dec. No. 89, 3 ST.B. at 282 (we said that the George Washington Bridge
Survey “will be specificdly included in the 5-year oversight condition that we are imposing”), and a
366 (we said that oversght would enable us “to monitor the routings for truck traffic at gpplicants
intermodal terminasin Northern New Jersey and in the Commonwedth of Massachusetts, which could
affect truck traffic moving over the George Washington Bridge”).
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