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By complaint filed on January 26, 2001, Northern States Power Company Minnesota d/b/a
Xcd Energy (NSP or complainant) challenges the reasonableness of the rates assessed by Union
Pecific Rallroad Company (UP) on various unit-train movements of cod from UP originsin the Powder
River Basin of Wyoming and a St. Paul, MN, UP interchange point to NSP' s eectric generating
facilities a Burnsville and Bayport, MN.! Complainant aleges that UP possesses market dominance
over the traffic and requests that maximum reasonabl e rates be prescribed, dong with other rdief. In
addition, complainant requests an award of reparations. UP answered on February 15, 2001.

UP s service was formerly provided under rail transportation contracts that expired on
December 31, 2000. When NSP and UP could not agree on new contract terms, NSP asked UP to
establish gpplicable common carrier rates under 49 U.S.C. 11101 and 49 CFR 1300. In

! The interchange movements originate in Montana on The Burlington Northern and Sante Fe
Railway Company (BNSF) and are interchanged to UP a St. Paul for delivery to Bayport. NSP only
challenges UP srate from St. Paul to Bayport because BNSF provides its portion of the service under
contract, and the Board has no jurisdiction over the contract portion of the movement, 49 U.S.C.
10709(c). Therate applicable to UP s segment of the Montana movements can be separately
reviewed. Central Power & Light Co. v. Southern Pac. Transp. Co., Nos. 41242 et d. (STB served
Dec. 31, 1996), darified (STB served Apr. 30, 1997), aff'd sub nom. Mid America Energy Co. v.
STB, 169 F.3d 1099 (8th Cir. 1999). See dso Union Pac. R.R. v. STB, 202 F.3d 337 (D.C. Cir.
2000).
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response to this request, UP established common carriage rates and service terms, effective January 1,
2001.

The parties subsequently held a conference pursuant to 49 CFR 1111.10(b), and entered into a
partid settlement of their rate dispute that obviates the need for a stand-alone cost (SAC)
presentation.? The parties also agreed that, should UP be found to have market dominance over
NSP s cod traffic, the rate should be limited to 180% of UP s variable cost of providing service to
NSP. They aso agreed on a procedural schedule with somewhat shorter time frames than those set
forth at 49 CFR 1111.8, due to the fact that no SAC evidence will be presented inthiscase. By
decison served March 9, 2001, the Board adopted the parties' proposed procedural schedule and
granted their joint motion for a protective order with respect to evidentiary submissions and discovery.
Subsequently, by decision served April 24, 2001, the Board granted the parties’ joint motion to
suspend the procedurd schedule to alow time to address discovery issues.

On November 9, 2001, NSP filed amotion to compel responses to certain interrogatories and
document production requests. UP replied on December 7, 2001. On December 21, 2001,
complainant filed a petition for leave to file areply to areply, together with atendered reply to UP's
reply. On January 10, 2002, UP filed a response in opposition to NSP's petition for leave.® In aletter
filed February 1, 2002, NSP indicates that UP increased its applicable rates, effective on that day. In
letters filed February 15 and 26, 2002, NSP withdrew or amended certain of its discovery requests.*

2 The SAC test evauates the reasonableness of arailroad’s rates by comparing the chalenged
rate to the rate that a hypothetical, fully efficient railroad would need to charge to cover dl of the costs
to serve a sdlected traffic group, including the complainant shipper. Cod Rate Guiddines, Nationwide,
11.C.C.2d 520, 542-46 (1985); Wisconsin Power & Light Company v. Union Pecific RR., STB
Docket No. 42051 (STB served Sept. 13, 2001) (WPL) at 12-13.

3 Under the circumstances and in the interests of a complete record, we will grant NSP's
petition for leave to file a surreply and consider its response to UP s reply, together with UP's
assartions and evidencein its reply in opposition to the request.

4 Inits February 15 letter, NSP withdrew its motion to compel asto Request For Production
(RFP) 24 (Train Activity Reports) and RFP 99 (Train and Crew Wage Records). In its February 26
letter, complainant withdrew its motion asto RFP 20(e) (Train Performance Smulator). In view of
NSP swithdrawa of those requests, they will not be discussed.
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DISCUSSION AND CONCLUSIONS

Our discovery rules permit a party to “obtain discovery . . . regarding any matter, not
privileged, which is relevant to the subject matter involved in a proceeding other than an informal
proceeding.” 49 CFR 1114.21(8)(1). Our discovery rules further provide “[i]t is not grounds for
objection that the information sought will be inadmissible as evidence if the information sought appears
to be reasonably caculated to lead to the discovery of admissible evidence.” 49 CFR 1114.21(a)(2).

The parties have dassfied their discovery pleadings as highly confidentia and filed them under
sedl, consgistent with the protective order the Board issued in this proceeding on March 9, 2001.
Accordingly, we limit our discussion to only those matters needed to decide the outstanding specific,
highly technical discovery issues, which, we should note, we would have expected the parties to have
been able to resolve themsalves.

Discovery Cut-Off Date. As a preiminary matter, UP asks us to establish a December 31,
2001, cut-off date for data responsive to NSP' s discovery requests. UP statesthat, if NSP agrees
with the proposed date, UP will begin compiling the information and producing it to NSP as it becomes
avallable. NSP responds that it cannot currently agree to a cut-off date because, among other things, it
does not know when we will rule on its motion to compel nor the extent of what follow-up discovery
will be needed. Because many of NSP s data requests range from some past period to the present, we
believe that the establishment of a cut-off date is appropriate. Inasmuch asthe first quarter of 2002 has
only recently been completed, UP s proposed date of December 31, 2001, is reasonable and will be
established as the cut-off date for discovery purposes.

NSP Train Digpatcher Sheets. In RFP 51, NSP asks UP to provideits train dispatcher sheets
related to NSP trains for the years 2000 and 2001.> UP responds that it does not physicaly maintain
these digpatcher sheets for avery long period of time, but does input data from these sheetsinto its
computer database files. Although UP does not deny possession of the dispatcher sheet information
that NSP requests, the carrier objects to retrieving it on the grounds that the records that need to be
searched are voluminous and producing them would be an undue burden to UP. Specificdly, UP
clamsthat searching the databases for NSP train data aone would require that one person spend 8
months to conduct the 2,400 searches called for by RFP 51.

NSP responds that it is requesting access to the databases so that it, not UP, can isolate the
pertinent dispatching information. However, because UP objects to providing the requested materid,
NSP has modified its request, asking UP to provide representative samples of the reports, along with

5 NSPinitidly sought the data from 1998 to the present, but narrowed the time period to 2000
and 2001 in its motion to compel.
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field descriptions, decoders, and record layouts necessary to understand the reports. NSP claims that
the representative samples would dlow it to evauate the possibility of narrowing the scope of its
request.

It appears that UP s objection to RFP 51 is based on the assumption that NSPis asking UP to
search its entire digpatching operating system for NSP data. However, NSP has stated that it is not
seeking access to UP s dispatching operating system; it is only seeking access to the NSP databases
generated by that system. Furthermore, NSP has subsequently proposed to accept representative
samples of those databases. We bdieve that representative samples of the dispatching data, dong with
information to interpret that materia, would give NSP the basis to determine if the sample data received
from UP do suffice or if it needs any additiona datafrom UP. Accordingly, we require UP at thistime
to provide representative samples of the requested NSP databases. UP may, of course, elect to
provide the databases in their entirety if it so chooses.

Maintenance-Of-Way Records. In RFP 5(k)(iii) and RFP 6(f)(iii), NSP asks UP to provide
NSP-gpecific and system-wide heavy whed |oad traffic data for general freight. NSP clamsthat UP
possesses train movement records responsive to this request. NSP states that these records contain the
weight and route of movement for each train moving over the UP system and that the records are
computerized so that it can extract the heavy whed |oad data necessary as inputs into the so-called
Speed Factored Gross Ton (SFGT) formula. The records, according to NSP, exist and merely need
to be copied. NSP hasinformed UP that it is willing to use train movement records that UP has
previoudy given to NSP' s counsdl in another case. NSP notes that UP routinely answered discovery
questionsin the ingtant proceeding by authorizing complainant’s counsd to use documents UP has
produced in other proceedings.

UP repliesthat it has no documents responsive to NSP s request. UP notes that it has aready
produced in this case, asit hasin prior rate complaint cases, the so-called TUC datef in eectronic
format containing average train weight by individud train symbol and number of cars by train symboal.
UP clamsthat its TUC data are no different than the train movement records NSP seeks. UP argues
that NSP refuses to accept what every shipper in previous rate cases and the Board has accepted.
According to UP, system-wide train movement records do not contain weight by carload. Thus, UP
dtates that the Board should not countenance NSP' s attempt to obtain system-wide train records under
the guise of whedl |oad discovery because those records are not responsive to the requests as drafted
by NSP. UP does admit thet it has produced system-wide train movement records in two civil actions,

® The parties do not explain what “TUC” stand for. UP does explain that its TUC data
provide for each line ssgment the weight of each train by symbal, but do not provide heavy whed load
data that are the objective of NSP' s discovery requests.
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neither of which was arate proceeding, for the purpose of applying the SFGT formula to maintenance-
of-way expenses.

We agree with NSP that UP has not been responsive to its request. NSP is not requesting
carload-specific data, as UP contends. Rather, it is requesting individua, train-specific data. UP's
TUC records do not contain the same information as UP' s system-wide train movement records. This
is gpparent from UP's own description that TUC records provide information relative to average train
weight by individud train symbol and number of cars by train symbol, whereas the train records sought
by NSP contain individua train movement data. Further, smply because UP has provided different
data, addressing the same or similar discovery requests, in other proceedings does not autometicaly
make NSP s request unreasonable or irredlevant. UP has not shown that the data requested by NSP
cannot be used to produce SFGT results that are more accurate than the TUC data used in other
proceedings. UP readily admits that it possesses the train movement records that NSP seeks and UP
has not objected to providing this information on the basis that the data do not provide train-specific
information; rather, UP objects on the basis that system-wide data do not provide weight by carload.
NSP argues that the train movement records can be used to adjust UP' s system-average maintenance-
of-way costs and UP has not shown otherwise. Accordingly, we will require UP to provide the
information requested in RFP 5(K)(iii) and RFP 6(f)(iii).

Direct Expenditure Data (Maintenance-of-Way and Structure). NSP's RFP 9 asks UP to
provide line-specific or location-specific maintenance-of-way data for each UP line segment traversed
by any NSP train and for UP s entire sysem. UP initidly refused to provide these data, claming they
were unduly burdensome and would require a specid study. However, prior to the filing of NSP's
motion to compel, UP agreed to make available rdlevant cost information it provided in WPL. UP
informed NSP that the information from the WPL proceeding was devel oped from its FIST” accounting
records.

Now, in response to NSP' s motion, UP states that it does not have data responsive to RFP 9
and only agreed to make FIST data available so that NSP could confirm UP s explanation that that
information is not useful for developing line-gpecific costs. UP arguesthat FIST data can never be used
to produce line-specific costs and thus it would be unproductive to respond to any further questions
from NSP concerning FIST. UP contends that MOW expensesin FIST are not broken down by line
segment or geographic cost centers and that FIST data have never been used by elther shippers or
ralroadsin arate case. According to UP, NSP errsin assuming that FIST is a geographic cost center
accounting system, because UP' s cost centers are tied to the individuas responsible for managing those

" According to UP, FIST is a computerized generd ledger system containing dl of UP's
financia transactions.
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cods and not to territories or line segments. Therefore, UP maintains that the information sought in
RFP 9 ether does not exist or cannot be reconstructed from its existing accounting system.

UP must provide the FIST datasmilar to thoseit provided in WPL, data UP origindly agreed
to giveto NSP. Perhaps those data will merely confirm UP s claim that that information is not useful
for developing line-specific cogts, but the railroad initidly agreed to provideit and NSPis entitled to
review the dataiin order to make its own determination asto their usefulness. We will not, however,
require UP to provide line-specific or location-gpecific maintenance-of-way data. These data
gpparently do not exist and to require UP to conduct a specid study would not accomplish a different
result. Asfar asthe system data sought by NSP, the carrier’ s publicly available annua reports are the
best available source for the information.®

L ocomotive Maintenance Records. NSP's RFP 18 asks UP to provide locomotive
maintenance and repair reports and corresponding total locomotive unit-miles for locomotives used in
NSP sarvice and for al locomativesin UP sfleet. During discovery, UP stated that it did not maintain
locomotive-specific maintenance records and that, while some maintenance costs may be assgned to
gpecific locomotives, its records do not capture all maintenance costs associated with individua
locomoatives. UP aso clamed that it only maintains locomotive maintenance records by shop and that
retrieving locomotive data by each shop would be too burdensome.

NSP responded by asking UP to provide representative sample copies of UP' s locomotive
repair and maintenance shop records. NSP represented to UP that, upon receipt of these samples,
NSP would review those samples and discuss with UP how it wished to proceed. UP subsequently
produced computerized sample records from four locomotive maintenance shops for November 2000.

In its motion to compel, NSP complains that UP did not provide al decoders and other
information necessary to decipher the sample maintenance records adequately. NSP argues that UP's
response was insufficient because the carrier’ s own records contain detailed information about repair
costs incurred on specific locomotives. Complainant asks us to compe production of the two
databases from which UP provided its samples. On reply, UP asserts that, while NSP selectively
chose portions of the sample data showing that UP maintains locomoative-specific maintenance cods,
the sample data viewed in ther entirety demonstrate that only a smal percentage of maintenance costs
are assigned to specific locomotives. UP indicates that, in most instances, its shop expense records do
not identify the locomotive unit on which work was performed.

8 The annua report filed with the Board contains Schedule 410, which reflects expenses for the
entire railroad, including MOW data.
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In aletter filed February 12, 2002, UP indicates that it has recently located an interna study
containing information that is respongve to RFP 18 and that it is producing that study to NSP. UP will
be required to produce this study to NSP.° Further, we will require UP to provide the decoder and
other materids necessary to understand the sample maintenance records for the four maintenance shops
for November 2000. However, to the extent that the information is not aready included in the two
previoudy mentioned data requirements (the internal study and the records from the four maintenance
shops) and in light of UP' s statement that it does not systematicaly maintain unit-specific locomotive
maintenance codts, the carrier need not provide the additiona data requested in RFP 18.

L ocomotive Maintenance Agreements. RFP 19 seeks the amounts UP paid under locomotive
mai ntenance agreements with outside contractors and the number of locomotive unit miles
corresponding to the listed amounts. NSP complains that UP has yet to produce al the information
requested in RFP 19. UP respondsthat it will provide the requested data once the parties have agreed
on adiscovery cut-off date. Because we have established a discovery cut-off of December 31, 2001,
UPisrequired to provide al information responsive to RFP 19 up to that date.’°

L ocomotive Performance and Utilization Records. RFP 47 asks UP for itslocomotive
utilization and performance records for each locomotive owned or leased for each year or partia year,
from 1998 to the present. Both parties agree that, prior to NSP's motion, UP agreed to provide
information responsive to RFP 47. On reply to the motion, however, UP states that it does not have
information responsive to thisrequest. UP states thet, at an earlier stage in the discovery process, UP's
outside counsd had understood that UP possessed information that would show utilization and
performance rates for individua units powering NSP trains, but further investigation within UP revedled
that such data do not exist because UP does not track individud unit performance. Therefore, UP
clamstha NSP' s motion is moot with respect to RFP 47.

NSP contends that UP misinterprets RFP 47 and improperly narrows the scope of the request.
NSPinggsthat it isentitled to dl UP locomotive data, whether aggregated as a unit, as a class of units,
or on some other aggregated basis. To assst its review, NSP asks UP to identify and provide sample
copies of al locomoative utilization and performance reports that UP prepares. NSP maintains tht,
whileit iswilling to limit the scope of its reques, it first needs to know what types of documents UP
possesses and what information those documents contain.

° In aletter filed April 11, 2002, UP stated that it had developed further information relevant to
RFP s 18, 19 and 47 while preparing the study. UP noted that this supporting informeation is aso being
produced to NSP.

10 Inits February 15, 2002 filing, NSP indicates that, although UP has produced three
responsive agreements, its RFP 19 motion to compe stands asinitialy presented.
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NSP has modified its request so that it encompasses samples of locomotive data aggregated in
any way UP maintains thisinformation. Thisisanarrowing of NSP sinitia request for data for each
locomative. Even though UP does not track individud unit performance and thus cannot supply the
initidly requested information, this should not prevent UP from providing aggregated data, and we
order it to do so.

Fuel Consumption Documents. RFPs 20, 102, and 104 request various documents relating to
locomoative fud consumption. Although UP responded that it does not maintain the requested dataiin
the ordinary course of business, it agreed to produce whatever relevant information it found and to
provide that information to NSP within a short period of time!* Inits February 15 letter, NSP
indicates that, in view of UP' s statement that it did not withhold any relevant documents pursuant to its
“ordinary course of business’ objection, it withdraws the motion to compel asto itsfuel discovery
requests.

Withheld Inputs to Management Cosis. RFPs 37 and 38 seek documents relating to UP's
interna costing system for unit-train cod service. NSP contends that, while a carrier’s cost system or
outputs from that system are not generdly discoverable, Board precedent permits discovery of inputs
used by carriers to make management cost determinations.’?> As a consequence, NSP states that it is
limiting its requests to the inputs UP uses to make interna management cost caculations.

UP objects to both document requests as seeking competitively senditive and highly proprietary
information. According to UP, in previous rail rate proceedings the Board has consstently prohibited
discovery of arailroad' s internd management costing system. UP notes that NSP is seeking the same
cogt information that the Board shielded from discovery in a recent rate complaint proceeding.*®

The requests in RFP 37 and 38 are denied because NSP s informational requests are virtudly
identical to the discovery requests disallowed in TMPA. Contrary to NSP's claim, the decisions cited
by NSP to support its discovery requestsin RFP s 37 and 38 in fact support UP s position that we

11 See UP Reply, V.S. Gomez, at 12, wherein UP witness Gomez states that the carrier will
supplement its production with afud study recently conducted for purposes other than thisrate
proceeding.

12 See Potomac Electric Power Co. v. CSX Trangportation, Inc., 2 S.T.B. 290, 294 (1997);
Minnesota Power, Inc. v. Duluth, Missabe and Iron Range Ry. Co., STB Docket No. 42038 (STB
served July 8, 1999) (DMIR) at 3.

13 See Texas Municipal Power Agency V. The Burlington Northern and Santa Fe Ry., STB
Docket No. 42056 (STB served Feb. 9, 2001) (TMPA).
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should not permit discovery of these types of data: “[R]equiring [the carrier] to reved that sort of
information would be tantamount to giving access to [its] proprietary costing sysem.” DMIR at 3.

It is ordered:
1. Defendant’ s request to establish a December 31, 2001 cut-off date for discovery is granted.

2. Complainant’s motion to compe production of documentsis granted and denied to the
extent discussed in this decision, subject to the provisions of the protective order in this proceeding.

3. Defendant is ordered to produce the documents as required by this decision no later than
ten (10) days after the service date of this decision.

4. Thisdecison is effective on its service date.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vermon A. Williams
Secretary



