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MONTANA RAIL LINK, INC-ABANDONMENT EXEMPTION-
IN LAKE COUNTY, MT

Decided: November 25, 2002

By petition filed on August 13, 2002, Montana Rail Link, Inc. (MRL) seeks an exemption
under 49 U.S.C. 10502 from the prior approval requirements of 49 U.S.C. 10903 to abandon a 4.35-
mile line of railroad near Polson, M T, including rall yard facilitiesin Polson. The line runs between
milepost 29.05 and milepost 33.40 on MRL’s 11th Branch Line Subdivision, in Lake County, MT.2
Wewill grant the exemption, subject to two environmenta conditions and sandard employee
protective conditions.

BACKGROUND

The exigting Polson rail yard is located in the center of the City of Polson near schoals,
churches, and parks and is accessed exclusvely by resdential streets. Rail shipmentsinto and out of
Polson have been sporadic for at least 20 years. MRL proposes to abandon a segment of its line near
Polson, including the Polson yard, and then develop anew rail yard on the outskirts of Polson.
According to MRL, the proposal will assst the Montana Department of Trangportation (MDT) inits
plans to reconstruct and redign a primary highway, U.S. Highway 93, between Polson and Evaro, MT.
MRL states that, as part of a proposed Federa Aid Project to widen U.S. Highway 93, it was
approached by MDT with arequest to relocate those portions of MRL’ s branch line track Situated

1 Notice of the filing was served and published in the Federal Register on August 30, 2002 (67
FR 55915).

2 MRL’s branch line extending between Dixon, MT (milepost 0.0 ), and Polson (milepost
33.40) was built by the Northern Pacific Railway and completed in 1918. Thislineis now identified as
the 11th Branch Line Subdivison. In the pagt, the line has been caled the Hathead Valey Branch and,
during ownership by the Burlington Northern Railroad Company (BN), the 18th Subdivision of the
Rocky Mountain Divison. MRL acquired the line from BN in 1987.
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within 5 miles of the end of the linein Polson. The proposed reconstruction and redlignment of U.S,
Highway 93 will require the highway to be moved into the current MRL right-of-way, requiring
relocation of aminimum of 2,500 feet of track near Polson Hill. An agreement has been reached
between MRL and MDT regarding a plan to construct new rail facilities, including aloading dock and
storage tracks, south of Caffery Road (milepost 29). After extensve negotiations, the parties have
reached an understanding pursuant to which MDT will fund congtruction of the new railroad facilities
and, in exchange, MRL will deed itsright-of-way between milepost 29.05 and milepost 32.89 (7th
Avenue Eagt Crossing) to MDT for usein Highway 93 congtruction and a possible pedestrian and bike
trail.3

Currently there are three shippers on the line: Polson Ready Mix, American Stone (American),
and Western Building Centers (Western) (formerly, Woody's). 1n 2001, Polson Ready Mix moved 37
shipments over the line, American moved 28, and Western moved 4; for the first 6 months of 2002,
Polson Ready Mix moved 24 shipments, American 10, and Western 1. MRL dtates that none of the
shippers has permanent facilities with track accessin Polson. American and Polson Ready Mix truck
decorative stone and landscape rock from their pitsinto Polson for loading by a portable auger, which
has been st up in the exidting yard, while Western trand oads building supplies and lumber from rail
cars potted in the nearby Polson yard onto forklifts, trucks, and tralers for find movement to its
facility. According to MRL, dl of the shippers will have the option of continuing this type of
trandoading at the new Caffery ral yard. Although the haul distance for Polson Ready Mix and
American to the new rail yard will be much less than those shippers now travel to load rail cars
(approximately %2 mile compared to 4 miles), for Western the haul distance will be longer (4.5 miles
compared to one block). MRL has informed the three shippers of the proposed abandonment. None
has protested it.

DISCUSSION AND CONCLUSIONS

Under 49 U.S.C. 10903, arail line may not be abandoned without our prior approval. Under
49 U.S.C. 10502, however, we must exempt a transaction or service from regulation when we find
that: (1) continued regulation is not necessary to carry out the rail trangportation policy of 49 U.S.C.
10101; and (2) either (a) the transaction or serviceis of limited scope, or (b) regulation is not necessary
to protect shippers from the abuse of market power.

3 According to MRL, asaresult of 3 years of discussion and study, an agreement was reached
with the State of Montana, Lake County, MT, the Confederated Salish and Kootenai Tribes of the
Hathead Nation (the Tribes), and the City of Polson to pursue a project requiring abandonment of the
4.35-mileline of raillroad. MRL dates that the segment of track proposed for abandonment is located
within the boundaries of the reservetion of the Tribes.
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Detailed scrutiny under 49 U.S.C. 10903 is not necessary to carry out the rail trangportation
policy. By minimizing the adminigrative expense of the gpplication process, an exemption will reduce
regulatory barriersto exit [49 U.S.C. 10101(7)]. An exemption will also foster sound economic
conditions and encourage efficient management by relieving MRL of the expense of owning and
maintaining the line and by dlowing it to goply its assets more productively elsewhere on its system [49
U.S.C. 10101(5) and (9)]. Other aspects of therail transportation policy will not be affected
adversdly.

Regulation of the proposed transaction is not necessary to protect shippers from an abuse of
market power because shippers will sill have the option of trandoading their shipments at the new rall
yard. We aso note that none of the shippers on the line opposes the proposal. Nevertheless, to ensure
that these shippers are informed of our action, we will require MRL to serve a copy of this decison on
the shippers within 5 days of the service date and to certify to usthat it has done so. Given our market
power finding, we need not determine whether the proposed abandonment is limited in scope.

Under 49 U.S.C. 10502(g), we may not use our exemption authority to relieve acarrier of its
datutory obligation to protect the interests of its employees. Accordingly, as a condition to granting this
exemption, we will impose the employee protective conditions set forth in Oregon Short Line R.
Co.—Abandonment—Goshen, 360 |.C.C. 91 (1979).

MRL has submitted an environmenta report with its petition and has notified the appropriate
Federd, gate, and locd agencies of the opportunity to submit information concerning the energy and
environmenta impacts of the proposed action. See 49 CFR 1105.11. Our Section of Environmental
Anayss (SEA) has examined the environmenta report, verified the data it contains, and andyzed the
probable effects of the proposed action on the qudity of the human environment. SEA served an
environmenta assessment (EA) on October 11, 2002.

In the EA, SEA noted that various environmenta concerns have been raised by the Tribes.
Therefore, SEA recommended that the following conditions be imposed: (1) prior to any salvage
activities, MRL shall contact Lloyd Jackson at the Tribes Shorelines Protection Office at 406-675-
2700, ext. 1222, concerning possible impacts to Flathead Reservation wetlands and waters |ocated
within or adjacent to the railroad right-of-way; and (2) prior to any sdvage activities, MRL shall
contact the Tribes concerning appropriate best management practices to be used during salvage
activities to minimize potential eroson and sedimentation, and to discuss gppropriate hedth and safety
protocols during the remova of rails and ties.

No comments to the EA werefiled by the November 11, 2002 due date. We will impose the
conditions recommended by SEA. Based on SEA’ s recommendations, we conclude that, if
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implemented in accordance with SEA’ s recommended conditions, the proposed abandonment will not
ggnificantly affect either the quality of the human environment or the conservation of energy resources.

SEA hasindicated in the EA that, following abandonment, the right-of-way may be suitable for
other public use under 49 U.S.C. 10905. We note, however, that no one has sought a public use
condition, and none will beimposed.*

Thisaction will not Sgnificantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. Under 49 U.S.C. 10502, we exempt from the prior approval requirements of 49 U.S.C.
10903 the abandonment of the above-described line, subject to the employee protective conditions set
forthin Oregon Short Line R. Co.—Abandonment—Goshen, 360 I.C.C. 91 (1979), and the conditions
that MRL shdl: (1) prior to any salvage activities, contact LIoyd Jackson at the Tribes Shordines
Protection Office at 406-675-2700, ext. 1222, concerning possible impacts to Flathead Reservation
wetlands and waters located within or adjacent to the railroad right-of-way; and (2) prior to any
sdvage activities, contact the Tribes concerning appropriate best management practices to be used
during salvage activities to minimize potential eroson and sedimentation, and to discuss appropriate
hedlth and safety protocols during the remova of rails and ties.

2. MRL isdirected to serve acopy of this decision on Polson Ready Mix, American, and
Western within 5 days after the service date of this decision and to certify to the Board that it has done
0.

3. An offer of financid assstance (OFA) under 49 CFR 1152.27(c)(1) to dlow rail serviceto
continue must be received by the railroad and the Board by December 9, 2002, subject to time
extensons authorized under 49 CFR 1152.27(c)(1)(i)(C). The offeror must comply with 49 U.S.C.
10904 and 49 CFR 1152.27(c)(1). Each OFA must be accompanied by the filing fee, which currently
isset at $1,100. See 49 CFR 1002.2(f)(25).

4. OFAs and related correspondence to the Board must refer to this proceeding. The
following notation must be typed in bold face on the lower left-hand corner of the envelope: * Office of
Proceedings, AB-OFA.”

4 Public use requests were due no later than 20 days after publication of the notice of the
petition in the Federal Regider, or by September 19, 2002.
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5. Provided no OFA has been received, this exemption will be effective on December 29,
2002. Petitionsto stay must be filed by December 16, 2002, and petitions to reopen must be filed by
December 24, 2002.

6. Pursuant to the provisions of 49 CFR 1152.29(¢e)(2), MRL shdl file a notice of
consummetion with the Board to signify that it has exercised the authority granted and fully abandoned
theline. If consummeation has not been effected by MRL’sfiling of anotice of consummetion by
November 29, 2003, and there are no legd or regulatory barriers to consummeation, the authority to
abandon will automaticaly expire. If alegd or regulatory barrier to consummation exidts at the end of
the 1-year period, the notice of consummation must be filed no later than 60 days after satisfaction,
expiration, or remova of the lega or regulatory barrier.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary



