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In this case, the Public Service Company of Colorado d/b/a Xcd Energy, Inc. (Xcd),
chalenges the reasonableness of rates charged by The Burlington Northern and Santa Fe Railway
Company (BNSF) for movements of cod from originsin the Powder River Basin (PRB) of Wyoming
to Xce’s Pawnee Steam Electric Generating Station (Pawnee) near Brush, CO. Xcd alleges that
BNSF possesses market dominance over the traffic and requests that maximum reasonable rates be
prescribed and reparations awarded.

On March 15, 2002, Xcd filed a Third Motion to Compel Discovery and for Sanctions (Third
Moation to Compel)* seeking more complete responses from BNSF to X cel’s Request For Production
(RFP) Nos. 12 and 102 in its First Set of Discovery Requests, and RFP No. 114 inits Second Set of
Discovery Requests. Xcel seeks the production of documents relating to movement-specific data,
specificaly road property investment and depreciation data attributable to the segments of the track
used by BNSF to provide rail trangportation service to Pawnee. BNSF filed itsreply on April 4, 2002.
The motion to compel will be granted, and the request for sanctions will be denied.?

1 Xcd’stwo earlier motions to compe production of documentsin aid of discovery were
granted in an earlier decision served on February 1, 2002.

2 On April 12, 2002, Xcd filed aMotion for Leave to Reply to Defendant’s Reply to
Complainant’s Third Motion to Compel and for Sanctions (Motion for Leave to Reply), and
concurrently filed areply. BNSF replied to Xce’s Motion for Leave to Reply on April 24, 2002. Xce
contends that BNSF s reply contains new evidence and argument to which Xce should be permitted to
respond. In light of the discusson below and the decision to grant Xcel’s motion to compel, Xcd's
Motion for Leave to Reply will be denied.
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DISCUSSION AND CONCLUSIONS

Xcd seeks from BNSF information regarding movement-specific road property return on
investment and depreciation expense information and data® Xcel argues that failure to make a proper
adjustment to system-average variable costs can distort other caculations, and is particularly important
given the potential impact on the revenue-to-variable cost ratio and thus on the Board' sjurisdiction to
review the reasonableness of a chalenged rate. According to Xcel, the use of system-average costs for
road property investment and depreciation expenses would produce an inaccurate variable cost
cdculaion. Xcd cites, anong other decisions, Texas Municipa Power Agency v. The Burlington
Northern and Santa Fe Railway Company, STB Docket No. 42056, dip op. at 3 (STB served
Feb. 9, 2001), where the Board stated that “ adjustments to a defendant carrier’ s system-average costs
are gppropriate to reflect the economies and efficiencies that are associated with high-volume, repetitive
movementssuch as. .. unit-train service. . ..” Xcd dso argues that BNSF presumably provided
line-specific road property investment and depreciation datain two previous cases® and that BNSF's
refusd hereisachangein postion.

BNSF dates that it does have data of the type sought by Xcel, and that it does not contest the
relevance of that data to these proceedings. According to BNSF, it has not produced the
corresponding documents because the data are neither complete nor religble. 1t argues that it should
not be compelled to produce data that, because of these defects, are unable to be used in the
presentation of evidence under the Board's Uniform Rail Cogting System.

Asdiscussed in Arizona Electric Power Cooperative, Inc. v. The Burlington Northern and
Santa Fe Railway Company and Union Pecific Railroad Company, STB Docket No. 42058, dip op. at
7 (STB served Sept. 11, 2002), the possibility of defectsin the potentia evidence is an issue that goes

3 In RFP No. 12, Xcd requests information on the basis for, and itemsincluded in, the
accounting methodology for each BNSF valuation section traversed in whole, or in part, by Xcd trains,
for agiven time period. In RPF No. 102, Xcel requests documentation related to the book value of
The Atchison, Topeka and Santa Fe Railway Company (ATSF), the actual amount paid at the time of
the merger between the Burlington Northern Railroad Company and ATSF, and the manner in which
BNSF treated the differentia in its accounting system. In RFP No. 114, Xcd asks BNSF to provide
documents underlying the aggregate and segment-specific figures appearing in a specified section of
ATSF s1995 Annud Report Form R-1, aswell asthe bassfor dlocating each amount to agiven line
segment.

4 PPL Montana, LL C v. The Burlington Northern and Santa Fe Railway Company, STB
Docket No. 42054, and Texas Municipa Power Agency v. The Burlington Northern and Santa Fe
Railway Company, STB Docket No. 42056.
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to the merits of the case, and is more appropriately addressed in the evidentiary phase of the
proceeding. BNSF s contention that the data it possesses are incomplete and unrdigble is not sufficient
grounds for failure to comply with Xcd’ s discovery requests. Accordingly, Xcel’s motion to compel
BNSF to produce, to the extent available, al data, workpapers, and any other materids called for in
response to Xcel’s Request Nos. 12, 102, and 114, will be granted.

Xcd has aso requested sanctions against BNSF under 49 CFR 1114.31 for breach of
agreements with Xcd during discovery. The Board' s authority to pendize parties under
49 CFR 1114.31 for being unresponsive during discovery islimited to instances of failure to comply
with aBoard order, and does not extend to an dleged fallure to answer. Thus, Xcd’srequest for a
remedy under 49 CFR 1114.31 will be denied.

It is ordered:

1. Xcd’sThird Motion to Compd is granted, and its request for sanctionsis denied. BNSF is
directed to produce the documents by October 25, 2002.

2. Xcd’sMation for Leave to Reply isdenied.
3. Thisdecison is effective on its service date.

By the Board, Vernon A. Williams, Secretary.

Vermon A. Williams
Secretary



