
       CSXC and CSXT are referred to collectively as CSX.1

       CRI and CRC are referred to collectively as Conrail.2

       Decision No. 1, served October 25, 1996, granted3

applicants' request for a protective order.  Decision No. 2,
served and published in the Federal Register (61 FR 58613) on
November 15, 1996, gave notice to the public of applicants'
CSX/CR-1 pre-filing notification, and found that the transaction
proposed by applicants is a "major" transaction, as defined at 49
CFR 1180.2(a).  Decision No. 3, served and published in the
Federal Register (61 FR 58611) on November 15, 1996, invited
comments from interested persons on a proposed procedural
schedule.  Decision No. 4, served December 19, 1996, assigned
this proceeding to Administrative Law Judge Jacob Leventhal for
the handling of all discovery matters and the initial resolution
of all discovery disputes.

We will address, in a separate decision, applicants'
CSX/CR-6 petition for waiver or clarification of certain railroad
consolidation procedures, and for related relief, filed on
December 27, 1996.

       The Merger Agreement, as first entered into, envisioned: 4

(1) the acquisition by Acquisition of approximately 19.9% of the
common stock of CRI; (2) the acquisition by Acquisition of an
additional approximately 20.1% of the common stock of CRI; and
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BACKGROUND

     On October 18, 1996, CSX Corporation (CSXC), CSX
Transportation, Inc. (CSXT),  Conrail Inc. (CRI), and1

Consolidated Rail Corporation (CRC)  (collectively, applicants)2

filed a notice of intent (CSX/CR-1) to file an application
(hereinafter referred to as the primary application) seeking
Board authorization under 49 U.S.C. 11323-25 for:  (1) the
acquisition of control of CRI by Green Acquisition Corp.
(Acquisition), a wholly owned subsidiary of CSXC; (2) the merger
of CRI into Acquisition; and (3) the resulting common control of
CSXT and CRC by CSXC.  Applicants indicate that they expect to
file their primary application, and any related applications, on
or before March 1, 1997.3

CSXC, Acquisition, and CRI entered into an Agreement and
Plan of Merger (the Merger Agreement) dated October 14, 1996,
which they amended on November 5, 1996, and further amended on
December 18, 1996.   On December 27, 1996, Norfolk Southern4
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     (...continued)4

(3) after Board approval of the primary application, the merger
of CRI with and into Acquisition.  As amended, however, the
Merger Agreement now envisions that the merger of CRI with and
into Acquisition will occur prior to Board approval of the
primary application.  This change means that applicants no longer
seek Board authorization for the acquisition of control of CRI by
Acquisition, or for the merger of CRI into Acquisition. 
Applicants, however, continue to seek Board authorization for the
common control, by CSXC, of CSXT and CRC.  Applicants continue to
indicate that they expect to file their primary application, and
any related applications, on or before March 1, 1997.

       NS requests expedited consideration of its petition for5

declaratory order.  NS alternatively requests that, if the Board
is unable to reach a decision on the question of unlawful control
substantially before January 17, 1997, it should issue a
temporary cease and desist order barring Conrail from holding the
shareholder meeting now scheduled for January 17, 1997, or
barring CSX from requiring the trustee under CSX's voting trust
to vote any Conrail shares held in the voting trust in favor of
opting out of Subchapter 25E of the Pennsylvania Business
Corporation Act or in favor of a CSX/Conrail merger, until the
Board is able to decide the question.  See Pa. Stat. Ann., tit.
15, §§ 2541 through 2548 (West 1995).  Without such opt-out, CSX
would be required to purchase all Conrail shares for the same
cash price as it paid for the first 19.9% (Merger Agreement,
Section 5.1(b)).  Because we are issuing this decision in advance
of the January 17, 1997 shareholder meeting, this alternative
request for relief is moot.

-2--2-

Corporation and Norfolk Southern Railway Company (collectively,
NS) filed a petition for declaratory order that CSXC, CSXT, and
Acquisition are in violation of 49 U.S.C. 11323 by reason of a
"lock-out provision" in Section 4.2 of the Merger Agreement, as
amended on December 18, 1996, and that the amendment to Section
4.2 is void and unenforceable.5

On December 30, 1996, CSX and Conrail respectively filed
letters notifying the Board of their objection to NS' request for
expedited consideration, and of their intent to file responses to
NS' petition for declaratory order within the time provided by
the Board's rules.

We are granting NS' request for expedited consideration, and
will deny its petition for declaratory order at this time, as we
discuss further below.

DISCUSSION AND CONCLUSIONS

Section 4.2 of the Merger Agreement.  Section 4.2 of the
Merger Agreement (hereinafter, the "lock-out provision")
prohibits Conrail's management for a specified period from taking
various actions with respect to any proposal by any entity other
than CSX to acquire more than 50% of the assets or voting stock
of Conrail (defined in the agreement as a "Takeover Proposal"). 
Section 4.2(a) provides that Conrail may not "(i) solicit,
initiate or encourage (including by way of furnishing
information) or take any other action designed to facilitate,
directly and indirectly, any inquiries or the making of any
proposal which constitutes any Takeover Proposal or
(ii) participate in any discussions or negotiations regarding any
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       On December 19, 1996, NS increased its all-cash offer for6

all of Conrail's outstanding shares to $115 per share.  According
to NS, its offer would provide Conrail shareholders other than
CSX almost $16 per share more than the blended value of cash and
securities that CSX is offering current Conrail shareholders for
their shares, based on the market price of CSX common stock at
closing on December 26, 1996.  On that basis, NS estimates that
the total amount it is offering to Conrail shareholders other
than CSX is approximately $1.16 billion more than what CSX is
offering.

       Under 49 U.S.C. 11323 (formerly 49 U.S.C. 11343), certain7

transactions may be carried out only with the prior approval and
authorization of this Board.  These include "[a]cquisition of
control of a rail carrier by any number of rail carriers,"
"[a]cquisition of control of at least two carriers by a person
that is not a rail carrier," and "[a]cquisition of control of a
rail carrier by a person that is not a rail carrier but that
controls any number of rail carriers."  49 U.S.C. 11323(a)(3),
(4) and (5).

-3--3-

Takeover Proposal . . . ."  Section 4.2(b) prohibits Conrail's
board of directors for a specified period from (1) withdrawing or
modifying its approval or recommendation that shareholders
approve the CSX/Conrail merger agreement, (2) approving or
recommending any merger agreement with any party other than CSX,
or (3) entering into any letter of intent or merger agreement
related to any Takeover Proposal.

Under the original Merger Agreement, Conrail was permitted
to negotiate with respect to other unsolicited takeover proposals
after April 12, 1997, if Conrail's board concluded, on advice of
counsel, that their fiduciary duties required them to do so.  The
original Merger Agreement also permitted Conrail to enter into a
letter of intent or agreement with another party after April 12,
1997, if Conrail's board concluded that the other party's
proposal was superior to CSX's and that CSX was unlikely to
acquire 40% of Conrail's stock.  In the first amendment
(November 5, 1996), the lock-out period was extended 90 days to
July 12, 1997.  The second amendment (December 18, 1996) extends
the lock-out period to December 31, 1998.  (Second Amendment at
18.)

NS' Arguments.  NS states that it wishes to acquire Conrail
and is prepared to pay Conrail's shareholders substantially more
than CSX is willing to pay; however, provisions of the Merger
Agreement have prevented NS from reaching an agreement, or even
discussing NS' proposal, with Conrail's management.   NS6

challenges the second amendment to the extent that it prohibits
Conrail, without CSX's consent, from entering into a merger
agreement with any other company, or even discussing such an
agreement with any other company, until 1999, even if Conrail
shareholders vote in the next few months to disapprove the
proposed CSX merger and even if the Board issues a decision in
1997 refusing to approve that merger.

NS makes three main arguments:  (1) by the amended lock-out
provision, CSX has acquired unlawful control of Conrail in
violation of 49 U.S.C. 11323;  (2) the lock-out restraint cannot7

be justified as reasonably related to CSX's desire to preserve
the status quo pending corporate and regulatory approval; and
(3) CSX's unlawful control threatens NS and Conrail's
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       CSX and Conrail compete throughout large areas of the8

Northeast and Midwest, and NS and CSX compete throughout the
Southeast and Midwest.

       CSX and Conrail expect that vote to take place before9

March 31, 1997.

-4--4-

stockholders with immediate irreparable injury which the Board
must act to prevent.  NS also asserts that, to the extent the
lock-out provision precludes Conrail from developing more
competitive and innovative services through a combination with
NS, the provision shields CSX from increased competition from its
two main competitors.8

Our Analysis.  We note that NS has challenged the legality
of the amended lock-out provision, as well as other provisions of
the CSX/Conrail merger agreement, in an action pending in the
United States District Court for the Eastern District of
Pennsylvania with claims based on the Pennsylvania corporation
laws and the fiduciary duties of Conrail's board of directors. 
Contrary to NS' assertion that the amended lock-out provision
involves an issue of illegal control under 49 U.S.C. 11323 that
the Board must address and enforce independently of any issue of
state law, we do not find that NS' request is ripe for our
consideration, as discussed further below.

NS argues that CSX will unlawfully control Conrail because
the lock-out will remain in effect until December 31, 1998, even
if the Conrail stockholders vote not to approve the proposed
CSX/Conrail merger,  and even if the Board disapproves the9

CSX/Conrail merger before the lock-out period expires or imposes
conditions unacceptable to the applicants.  Conrail has pointed
out, however, in its December 30 letter, that NS' case is founded
on the uncertainty of future events, rather than on any actual
controversy or complaint, and we agree. 

NS acknowledges that a rationale for permitting such an
agreement (prior to Board approval) would be to provide a
reasonable period of time for parties to an agreement to
determine whether their shareholders and their regulators will
approve the transaction.  NS argues, however, that the lock-out
period here is too long because it goes beyond what may be
reasonably expected for the Board to consider and act upon the
consolidation application of the two railroads themselves, and
because it may extend beyond other actions (such as a shareholder
vote rejecting the merger) that effectively foreclose the
possibility of the transaction taking place as proposed.  NS'
argument that the amendment increases CSX's control over Conrail
is based on the extension of the termination date of the lock-out
period by an additional 18 months--from July 12, 1997, to
December 31, 1998.  While the now 2-year lock-out period appears
excessive on its face, we do not find the extended termination
date, in and of itself, to be unreasonable at this time, given
the complicated and controversial matters facing the parties
concerning the proposed control transaction, and given that
provision's lack of any meaningful constraint on our jurisdiction
as discussed below.

As for NS' concern that CSX will be able to use unlawful
control afforded by the lock-out provision to coerce a critical
vote of Conrail shareholders scheduled for January 17, 1997, by
portraying CSX as the only choice available to them, and
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effectively preclude the possibility of NS' offer from being
realized, we believe that the Conrail shareholders are aware of
their choices in this highly public controversy, and can pursue
legal remedies if they believe that their board of directors
breached its fiduciary duty.  NS protests the agreement between
CSX and Conrail's board of directors to amend the Merger
Agreement to preclude Conrail and CSX from pursuing other
transactions without the consent of the other through December
31, 1998.  We find that voiding or overriding the amendment at
this time is premature.

As discussed above, we find that NS' petition for relief is
premature and unwarranted at this time.  We advise the parties,
however, that, if a CSX/Conrail merger application is filed, we
may exercise our 49 U.S.C. 11324(c) conditioning power to impose
certain conditions and/or grant any inconsistent or responsive
applications that are found to be in the public interest.  We
emphasize that, under those circumstances, the preemptive,
immunizing force of 49 U.S.C. 11321(a) can preempt contractual
rights, including those resulting from the lock-out provision, if
necessary to permit a Board-approved transaction to go forward. 
See Norfolk & Western R. Co. v. Train Dispatchers, 499 U.S. 117
(1991) (Dispatchers) (the immunity provision, which provides that
a carrier, corporation, or person participating in a transaction
that is approved under 49 U.S.C. 11324 (old 49 U.S.C. 11344) is
"exempt from the antitrust laws and from all other law, including
State and municipal law, as necessary to let that person carry
out the transaction," extends not only to laws but also to
contracts).  A person cannot effectively preclude our approval of
a transaction from going forward simply by entering into a
contract that purports to prevent all alternatives to its own
preferred outcome.  Thus, the lock-out provision would in no way
preclude Board approval, as appropriate, of an NS/Conrail merger
proposal, or any other Conrail merger proposal, or the
consummation of such a merger, if approved.

This decision will not significantly affect either the
quality of the human environment or the conservation of energy
resources.

It is ordered:

1.  NS' petition for declaratory order is denied.

2.  This decision is effective on the date of service.

By the Board, Chairman Morgan and Vice Chairman Owen.

Vernon A. Williams
   Secretary


