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The Surface Trangportation Board (Board) proposes to amend its regulations at 49 CFR part
1002 to accomplish the following: (1) establish 22 new fees for services provided by the Board for
which no fee currently exigts, including a catch-al, "basic” fee for STB adjudicatory services not
covered by a specific feeitem; (2) raise the below-cost fee assessment that currently appliesto six fee
items, (3) update fees for nine existing fee items; and (4) amend, renumber and delete certain rulesto
clarify the applicability and scope of certain fee items and to reflect current and proposed fee and billing
practices and tariff requirements.

PROPOSED NEW FEE ITEMS

The Independent Offices Appropriations Act, 31 U.S.C. 9701 (IOAA), isthe basis for user
fees charged by federa government agencies such asthe Board. Under the IOAA, agencies are
required to ensurethat “. . . each service or thing of value provided by an agency . . . toaperson. . .
be sdf-sugtaining to the extent possible” 31 U.S.C. 9701(a). Office of Management and Budget
(OMB) Circular No. A-25, User Fees, revised July 8, 1993 (Circular A-25), states that the genera
policy of the federd government isthat “[a] user charge will be assessed againg each identifiable
recipient for specid benefits derived from federd activities beyond those received by the generd
public.” Circular A-25, section 6.

Board staff have identified a number of servicesthat confer specid benefits and that the Board
has been providing to identifiable recipients without charge. Staff have aso identified two types of
Board proceedings arising out of arulemaking that confer specid benefits on identifiable recipients that
were not provided previoudy.! Findly, staff have suggested a catch-dl, “basic feg” which would apply
to STB adjudicatory services not covered by an existing fee. We have cost data to serve asthe basis

! Expedited Relief for Service Inadequacies, STB Ex Parte No. 628 (STB served Dec. 21,
1998) (63 FR 71396, Dec. 28, 1998).
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to calculate fees for these services. We propose that fees be assessed for these services, and request
comment.2

Cogt data for one fee item are based on rates related to the Board' s contract with its courier
service provider. Cost datafor severa proposed fees are based on time and motion studies conducted
during the pendency of proceedings covered by the fee items. Cost data for other proposed fees are
based on time and motion studies conducted after-the-fact and based on reviews of the procedures and
recollection of the time spent handling the items by appropriate personnd. Findly, cost datafor afew
proposed fees are not supported by specific past experience, but are based on cost projections arrived
at by reviewing the procedures and estimating the time reasonably expected to be spent handling the
items by appropriate personnel. Complete cost study data for 20 of the proposed fees and three
revised existing fee categories are presented in APPENDI X A.2 Cost study results for the 20
proposed and nine revised fee items and the equation thet is the basis for one fee are sat forth in
APPENDI X B.* The proposed amendments to the Board' s regulations at 49 CFR part 1002 are st
forthin APPENDI X C.

Outlined below is our discussion of each proposed new feeitem. The discussion will refer to
each new feeitem as it appears in our proposed amendments to 49 CFR 1002.1 and 1002.2(f), as set
forthin APPENDI X C.

2 In Report on Surface Transportation Board's User Fees, No. CE-1999-021, dated
Nov. 17, 1998, the U.S. Department of Transportation Office of Inspector Generad recommended that,
in addition to the 114 fee items then in place, the Board identify any additiond services for which no fee
was assessed and establish fees for those services. After compiling over time as much data as could be
obtained, we are proposing new fees here in response to the Ingpector General’ s recommendation.

3 The current rate information for the proposed courier sarvice feeis set forth in the body of this
decison and not in an appendix.

* The gppendices differ. APPENDIX A describes only cost data, while APPENDIX B
describes the number of observations for each fee item, the direct labor and fully distributed cogt, the
current and proposed fee, and the history of each fee item.
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49 CFR 1002.1(e) - Feesfor courier servicesto transport agency recordsto provide on-site
access to agency records stored off-site will be set at therates set forth in theBoard’s
agreement with itscourier service provider. Rateinformation isavailable on the Board’s
website (www.stb.dot.gov), or can be obtained from the Board’s Infor mation Officer,

Suite 100, Surface Transportation Board, Washington, DC 20423-0001.

The Board regularly receives requests to ingpect and copy agency records that are stored off-
gte, currently at the Federa Records Center (FRC) in Suitland, Maryland. Persons needing accessto
off-gte records may ether: (1) have Board staff arrange for them to view and copy the records at the
storage facility, or (2) have Board staff arrange to have the records brought to the Board' s offices for
viewing and copying. The Board uses acourier service to retrieve and return records stored off-gite,
and the Board pays for the service. We propose to pass aong to the record requesters the courier
costsincurred by the Board because the record requesters receive the specia benefit of having off-ste
records made available at the Board.

We propose to base the fee for this service upon the rates contained in the Board' s agreement
with its courier service provider, and we propose to assess the tota courier fee at the time the record
request ismade. Typicd ratesinclude: (1) aper box charge for each trip (all records are indexed and
stored in uniform boxes); (2) atrip charge to transport the box(es) from the storage site to the Board;
(3) atrip charge to transport the box(es) from the Board back to the storage site; and (4) a surcharge
for rush service, if requested. Rates under the Board' s current contract for trips to and from Suitland
are asfollows: $2 per box; $16 per trip; $12 rush service surcharge; and $24 ASAP service surcharge.
Because the Board consolidates return trips to the FRC, we propose to charge only one-haf of the
return trip fee for each record request. Thus, the fee assessed to retrieve two boxes of records would
be asfollows.

Retrieval fee: $16 + (2 X $2) =$20
Return fee: B+ (2X$2) =312
Totd fee $32

Because sarvice providers and their rates may change over time, rather than a codification of
rates by the Board, information on the charges in effect a the time would be available a the Board's
website (www.stb.dot.gov), or could be obtained from the Board' s Information Officer.

Feeltem (2)(ii) - A petition for exemption under 49 U.S.C. 13541 (other than a rulemaking)
filed by a non-rail carrier not otherwise covered.

This fee item in the amount of $2,300 would apply to petitions filed under section 13541 to
exempt persons, transactions, or services from regulation under title 49, subtitle IV, part B, which
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governs motor carriers, water carriers, brokers and freight forwarders. The Board has processed a
number of petitions filed under section 13541 seeking exemption from 49 U.S.C. 14303, which
governs proposals to consolidate, merge, or acquire control of motor passenger carriers. Feesare
warranted for petitions for exemption filed under section 13541 because the parties have the specia
benefit of being able to carry out pecific transactions without having to seek authorization through the
filing of an gpplication.

Cost study data for this fee item are based on time and motion studies conducted after-the-fact.
Direct labor costs were captured for Case Control, Pardegd/Attorney, and Review. Thisfee item will
be included in the Board' s next time and motion study to determine whether it should be adjusted based
on cost data reported during the pendency of proceedings.

Fee ltem (2)(iii) - A petition to revoke an exemption under 49 U.S.C. 13541(d).

Thisfee item in the amount of $1,900 would apply when a party seeks to revoke an exemption
granted under section 13541. In thistype of appellate proceeding, the filing party receives the specid
benefit of another opportunity to persuade the Board to render adecison that satisfies thefiler's
interest in the proceeding.

The Board has received no filings under section 13541(d). Until cost data can be provided for
this activity, we propose to gpply the cost for rail petitionsto revoke filed under 49 U.S.C. 10502(d),
currently fee item (61), and rail petitions for exemption [feeitem (46)], adjusted to reflect the same cost
relaionship for section 13541 (non-rail) petitions for exemption and revocation as for section 10502
(rail) petitions for exemption and revocation:

Fee Item (46)Rail petition for exemption = Fee Item (2)(ii) - Non-Rail pet. for exemption
Fee Item (61)—Rall petition to revoke Fee Item (2)(iii) - Non-Rail pet. to revoke
or
$5,578.54 = $2,316.13
$4,571.35 $1,897.96

We bdlieve this approach is appropriate because we expect that Board efforts for non-rall
cases would be consistent with our experience in the rail area and because sections 13541(d) and
10502(d) provide virtudly the same criteriafor revocation of an exemption. Thisfeeitem will be
included in the Board' s next time and motion study to determine whether it should be adjusted based on
contemporaneous cost data.
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Feeltem (12)(iv) - A request for determination of a disputeinvolving arail construction that
crossestheline of another carrier under 49 U.S.C. 10901(d).

49 U.S.C. 10901(d) provides that when a certificate has been issued by the Board under
section 10901 authorizing the condtruction or extension of arailroad line, no carrier may block the
authorized congtruction or extenson by refusing to permit the carrier to crossits property if the
construction and subsequent operation do not interfere with the operation of the crossed line and the
owner of the crossed line is compensated. If the parties cannot agree on the terms of operation or the
amount of payment, either party may ask the Board to resolve the matter. The party that submits the
dispute to the Board receives the specid benefit of having the Board resolve the matter within the 120-
day period provided in the Satute.

Cogt study data for this feeitem in the amount of $10,100 are based on contemporaneous time
and motion gudies. A single fee would goply to each filing submitted for Board resolution whether the
terms of operation, amount of payment, or both are at issue.

Feeltem (27)(ii) - A request to extend the time to negotiate a trail use agr eement.

This fee item would apply to the numerous requests received by the Board to extend the time to
negotiate atrail use agreement with arailroad to acquire or use aright-of-way for interim trail use and
raill banking. Trail use conditions normally are imposed for a period of 180 days and have the effect of
postponing the effective date of abandonment and, in turn, preserving the integrity of therall right-of-
way pending negatiation of an agreement and for the duration of the trail use agreement itself. Itisnot
uncommon for negotiating parties to need more time than the initid 180 days to reach an agreement;
indeed, in some cases there have been severd extensions of the negotiation period. It is appropriate to
charge afee to handle such extension requests, and we propose to charge afee each time one isfiled.
With each request the filer has the specid benefit of further postponement of abandonment and
additiona time to reach atrail use agreemen.

Cogt study data for this fee item in the amount of $300 are based on numerous time and motion
studies conducted after-the-fact. Direct labor costs were captured for Case Contral,
Paraega/Attorney, and Review.® Thisfeeitem will beinduded in the Board's next time and motion
study to determine whether it should be adjusted based on contemporaneous cost data.

® We note that this proposed feeis set at the full-cost level of $300, which is higher than the
current below-full-cost fee ($150) or proposed below-full-cost fee ($200) that appliesto the initid trail
use condition request.
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Fee Items (38)(vii) - (41)(vii) - Requestsfor waiver or clarification of regulationsfiled in
major financial proceedings as defined at 49 CFR 1180.2(a).

These proposed fee items would apply to rail financid transactions regulated under 49 U.S.C.
11323 and 49 CFR part 1180 and classified as mgjor transactions. In these proceedings, prior to filing
an gpplication, gpplicants may seek reief from and darification of certain informationd requirements
that must be met in order for an gpplication to be complete. The filer receives the specid benefit of
having the Board consider the request for relief and, in most cases, the specia benefit of being relieved
of informationa reguirements that otherwise would apply.®

Cost study data for these fee items in the amounts of $3,800 are based on time and motion
studies conducted after-the-fact. Direct labor costs were captured for Case Control and
Pardegd/Attorney. These feeitemswill be included in the Board' s next time and motion study to
determine whether they should be adjusted based on contemporaneous cost data.

Fee Item (56)(ii) - A formal complaint involving rail maximum ratesfiled by a small shipper.

This proposed fee item would gpply to forma complaintsinvolving raill maximum ratesfiled by a
small shipper. The proposed fee in the amount of $150 is based on legidation introduced by Senator
Rockefller on June 26, 2001, providing that the Board may not charge a fee greater than the fee
charged by district courts of the United States for a comparablefiling.”

By way of background, in 1984, the Board' s predecessor agency, the Interstate Commerce
Commission (ICC), adopted afee of $500 for all complaints, reduced from the proposed fee of
$2,300, the former covering direct labor costs but not overhead costs. In 1988, the fee for complaints
was proposed to be raised to $5,200 to cover full costs, but a $500 fee was adopted and the ICC
announced that it would defer any proposal to increase the fee pending completion of further fee
studies. In 1989, the fee was reset at $500 to reflect the new approach of setting the fee a 10 percent
of full cogt, with annua review and congderation of 10 percent increases until full cost was reached.
The fee was raised accordingly to $550 in 1990 and to $600 in 1991. In 1992, the ICC proposed to
raise the fee to $5,900 to cover full cogt, but it adopted a $1,000 fee out of concern over the possible
chilling effect of ahigher fee. The ICC indicated it would continue to gather cost datawith aview to

® The Board is proposing new fee item (65) to cover requests for waiver or darificationin al
other types of proceedings except waiver requests in abandonment proceedings, which are governed
by exigting fee item (24).

7S. 1103, 107" Cong., 1% Sess. §201 (2001). This hill is cosponsored by Senators Burns,
Dorgan, and Dayton.
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raising the complaint fee, and might congider the possibility of dividing complaint proceedingsinto
separate subcategories; but the |CC was abolished before the process was completed.®

In 1996, the Board proposed to assess two separate complaint fees based on case type. Using
cost study datathat showed dramatic increases in rail maximum rate case costs, the Board proposed a
fee of $233,200 for forma complaint cases filed under the cod rate guidelines and a fee of $23,100 for
al other forma complaints, with acommitment to continuing to gether additiona cost deta to support
future adjustments. Thereefter, we tentatively concluded that filing fees for forma complaints should be
increased, but that to soften the impact of the proposed increase, we should gradualy increase the fee
over aperiod of years. We decided to apply the prior policy of setting the fee a 10 percent of the fully
distributed cogt, and increase the fees annuadly by 10 percent of the fully distributed cost until the fully
digtributed cost level was achieved. However, the exigting fee of $1,000 was maintained for al
complaints pending the on-going legidative debate regarding fees for forma complaints. Following
enactment of the Federd Aviation Adminisiration Authorization Act of 1996, Pub. L. 104-264, 110
Stat. 3213 (Oct. 9, 1996) (F4A), and in accordance with language contained in section 1219, the
Board maintained for severd years the $1,000 fee for complaints filed by smdl shippersin connection
with rall maximum rates® During the two-year period of the $1,000 fee, no complaints were filed. The
$1,000 fee was dricken from the fee schedule in 1999, in accordance with the timetable set forth in the
F4A. Given this history, we believe that the new proposed $150 fee is not unreasonable.

Feeltem (56)(v) - A request for an order compelling a carrier to filea common carrier rate.
This proposed fee item would gpply to shipper requests for an order from the Board compelling

acarrier to fileacommon carrier rate. Under 49 CFR 1300.3, a shipper may request that a carrier
establish acommon carrier rate in the absence of an exigting rate for particular transportation, consistent

8 Inthe ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803 (ICCTA),
Congress abolished the ICC, revised the Interstate Commerce Act, and transferred remaining rail
regulatory responsibilities to the Board, effective January 1, 1996.

° For dl other complaints, the Board relied on the full cost of $233,200 for forma complaint
casss filed under the cod rate guiddines, and the full cost of $23,100 for al other forma complaints.
With both fees set at 10 percent of the fully distributed cogts, the fees adopted were $23,300 and
$2,300, respectively, and the fees were to be increased by 10 percent each subsequent year until
achieving the fully digtributed cost leve.

Applying this formulatoday, using a 20 percent of cost figure, afee at $61,400 isin place for
cod rate guidelines cases and afee of $6,000 isin placefor al other complaint cases, except those
filed by amdl shippersin connection with raill maximum rates, for which there is currently no fee.

7
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with the common carrier obligation in 49 U.S.C. 11101 and the obligation in 49 U.S.C. 10742 to
provide interchange facilities. The carrier’s duty to establish an appropriate rate was enforced in West
Texas Utilities Company v. Burlington Northern Railroad Company, STB Docket No. 41191 (ICC
served Aug. 24, 1994). There the carrier had not provided a rate specific to the traffic involved and
the shipper had filed a rate reasonableness complaint against the classrate. In EMC Wyoming
Corporation and FMC Corporation v. Union Pecific Railroad Company, STB Finance Docket No.
33467 (STB served Dec. 16, 1997), the shipper sought and was granted enforcement of the carrier’s
duty to provide a component of a through rate (specificaly, a proportiond rate to be used with aprior
or subsequent movement under a contract rate).

Cost study datafor this fee item are based on time and motion studies conducted after-the-fact.
Direct labor costs were captured for Case Control, Paraegal/Attorney, Economic Anayss, and
Review. Thefull cogt for this fee item would be $35,500 based on the cost studies conducted.
However, we do not propose to set the fee a thisleve because the cost studies  reflect the extensive
effort involved in the Board' s handling of novel issuesin cases of first impresson. Thus, the cases
Sudied for cost data are tantamount to rulemaking proceedings involving the development of new
policy with a broad public impact, and we do not expect that requests that may be filed in the future
under this fee item will require the same leve of effort required to develop the policies underlying this
feeitem. With respect to this proposed fee, as with other types of complaints, we must balance the
IOAA’s gtatutory requirement of full-cost recovery for services provided by the agency againg the
concerns that high fees would inhibit parties ability to file matters with the Board. Until we obtain more
cost data for this new type of filing, we propose to set the fee at the newly established “basic fee’ leve
of $200 discussed later in thisdecison. Thisfee will ensure that the Board receives some revenue for
the gpecid bendfit to thefiler of having the Board congder itsrequest. Thisfee item will be included in
the Board' s next time and motion study to determine whether it should be adjusted based on
contemporaneous cost data.

Fee Item (61)(ii) - An appeal of a Surface Transportation Board decision on procedural
matters except discovery rulings.

This proposed fee item would gpply when a party appeds aruling on a procedural metter,
except discovery. The ruling appealed from may be one rendered by the entire Board, an individud
Board member, an Adminidrative Law Judge, or any other decisona body acting under authority
delegated by the Chairman or the Board. Thefiler would receive the specid benefit of having the
Board take a second look at the procedural matters at issue.

Cogt study data for thisfee item in the amount of $250 are based on projected time and motion
estimates that included minima direct labor cogts for Case Control, Paralega/Attorney, and Review
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time. Thisfeeitem will be included in the Board' s next time and mation study to determine whether it
should be adjusted based on contemporaneous cost data.’°

Feeltem (63)(i) - Expedited relief under 49 U.S.C. 11123 and 49 CFR Part 1146 for service
emer gency.

In Expedited Relief for Service Inadequacies, supra, the Board adopted find rules establishing
procedures at 49 CFR part 1146 for obtaining locdized temporary dternative rail service when there
has been a subgtantial, measurable deterioration or other demonstrated inadequacy inrail service by the
incumbent carrier. This proposed fee would gpply to proceedings conducted under rules codified at
part 1146, which apply to requests for expedited, short-term emergency relief under section 11123,
Under section 11123, the Board may direct the handling of rall traffic and the use of rail facilitiesfor a
limited period of time when thereis an “emergency Stuaion” causng “substantial adverse effects on
shippers” or “onrail servicein aregion” of the country, or when arall carrier “cannot trangport the
traffic offered to it in amanner that properly servesthe public.” Thefiler in these proceedings would
receive the specia benefit of obtaining immediate, temporary relief for serious service emergencies.

Cost study data for this fee item are based on projected time and motion estimates that include
direct labor costs for Case Control, Paralegal/Attorney, Economic Andysis, Operationd Anayss, and
Review time. A full-cost fee of $12,800 results from our cdculations. It is gppropriate to charge afee
because thefiler will receive the pecia benefit of having the Board consider its request to obtain
appropriate relief from the Board. We do not propose, however, to charge the full-cost fee. With
respect to this proposed fee, we again must baance the IOAA’ s statutory requirement of full-cost
recovery for services provided by the agency with the concerns that high fees would inhibit parties
ability to request relief from the Board. The IOAA and Circular A-25 permit the setting of fees a less
than full cogt with judtification. The emergency crcumstances surrounding these filings and the
temporary relief they offer persuade us to propose to charge only the “basic fee” of $200 discussed
later in this proceeding in order to receive some revenue for the specia benefit to thefiler of having the
Board congder itsrequest. Thisfeeitem will be included in the Board' s next time and motion study to
determine whether it should be further adjusted based on contemporaneous cost data.

10 Separate cost study data support current fee item (61) [appeals to a Surface Transportation
Board decison and petitions to revoke an exemption pursuant to 49 U.S.C. 10502(d)], which is set
below full cogt, currently at $150 and proposed to be increased to $200 as fee item (61)(i) [apped of a
Surface Trangportation Board decision on the merits, or petition to revoke an exemption pursuant to 49
U.S.C. 10502(d)]. Proposed feeitem (61)(ii) [apped of a Surface Transportation Board decision on
procedurd meatters except discovery rulings], on the other hand, is set at the full-cost level.

9
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Feeltem (63)(ii) - Temporary relief under 49 U.S.C. 10705 and 11102 and 49 CFR part 1147
for serviceinadequacy.

In Expedited Relief for Service Inadequacies, supra, the Board adopted find rules, in addition
to those found at 49 CFR part 1146, establishing procedures at 49 CFR part 1147 for obtaining

localized temporary dternative rail service when there has been a substantial, measurable deterioration
or other demongtrated inadequacy in rail service by the incumbent carrier. This proposed fee would
apply to proceedings conducted under rules codified at part 1147, which apply to requests for
temporary aternative service under sections 10705 and 11102. Under section 10705, the Board has
broad authority to prescribe dternative through routes when we * consider|] it desirable in the public
interest.” Under section 11102, the Board may order the use of another carrier’ stermind facilities, or
order switching arrangements, when we find such arrangements “to be practicable and in the public
interest.” Thefiler in these proceedings would receive the specia benefit of having the Board consider
its request to impose gppropriate temporary relief for serious service problems.

Cost study data for this fee item are based on projected time and motion estimates that include
direct labor costs for Case Control, Paralegal/Attorney, Economic Andysis, Operationd Anayss, and
Review time. A full-cost fee of $14,300 results from our cdculations. It is gppropriate to charge afee
because the filer will receive the specia benefit of having the Board consider its request to obtain
appropriate relief from the Board. Asisthe case with the part 1146 rules, however, we do not
propose to charge the full-cost fee but rather the “basic fee” of $200. Thisfeeitem will beincluded in
the Board' s next time and motion study to determine whether it should be further adjusted based on
contemporaneous cost data.

Fee ltem (64)(i) - A motion to compd discovery in formal complaint proceedings under 49
U.S.C. 10704(c)(2).

This proposed fee item would cover carrier and shipper motions to compel discovery in
complaint cases where the cod rate guiddines apply and voluminous discovery materids are generated.
Motions to compd are not a prerequisite to any type of discovery; they are necessary only when a
party refuses to comply with a discovery request. However, when filed in these cases, the resolution of
amotion to compel consumes substantial saff effort. While the Board occasiondly retains an
Adminigtrative Law Judge (ALJ) from another agency to rule on discovery mattersin these cases, the
Board itsdlf has ruled on many such motions and, even where an ALJis involved, the Board has been
involved in prdiminary handling of the matter.* Thefiler of such a motion receives the specid benefit of
aBoard ruling on the discovery issues presented.

11 The Board reimburses the other agency for the ALJ s services, but the reimbursement costs
are not included in the data that support this proposed fee item.

10
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Cogt study data for this fee item in the amount of $2,300 are based on time and motion studies
conducted after-the-fact. Direct labor costs were captured for Case Control, Paralega/Attorney and
Review. Thisfeeitem will be included in the Board' s next time and motion study to determine whether
it should be adjusted based on contemporaneous cost study data.

Asto thisfee item, however, we are for the first time proposing a“fee-shifting” gpproach under
which the party moving to compel discovery, if it is successful, would be rembursed for itsfiling fee by
the party againgt which discovery is sought. Although the IOAA does not expresdy provide for fee-
shifting, it does not prohibit it either, and we believe that ruling on motions to compe discovery, and
thereby moving the Board' s docket forward, does provide aregulatory benefit for each identifiable fee-
payor, within the meaning of the IOAA. See Seafarers Intern. Union of No. Am. v. Coast Guard, 81
F.3d 179 (D.C. Cir. 1996); Ayuda, Inc. v. Attorney Generd, 848 F.2d 1297, 1300 (D.C. Cir. 1988).

We have expressed our concerns over the ways in which the discovery process can be used to
obstruct the resolution of cases. See, eg., Market Dominance Determinations--Product and
Geographic Compstition, STB Ex Parte No. 627 (STB served Dec. 21, 1998). The partiesthat are
involved in our cases have expressed smilar concerns. And even Congress, in 49 U.S.C. 10704(d),
directed the Board to establish procedures for expediting the handling of rate cases that “include
gppropriate measures for avoiding delay in the discovery and evidentiary phases of such proceedings.”

Establishment of afee for amotion to compel discovery could discourage parties from working
out discovery issues amicably, as one party might conclude that it might avoid complying with discovery
if its opponent was unwilling to pay thefiling fee. It would be ingppropriate to set up afee system that
could have the effect of discouraging parties from working out their discovery issues themselves, and
that could reward behavior that we believe is counterproductive. And yet, under the IOAA, it does
appear appropriate to charge afee. Therefore, we are proposing to have the “losing” party (with
respect to the motion to compel) bear the responsbility for the filing fee. We welcome comments on
how we should address stuations in which motions to compel are partidly granted and partialy denied.

Feeltem (64)(ii) - A motion to compel discovery in all other proceedings.

This proposed fee item would address motions to compel discovery in al cases except forma
complaint cases under section 10704(c)(1). As noted with respect to complaints, motions to compel
are not a prerequidte to any type of discovery; they are necessary only when a party refuses to comply
with adiscovery request. The filer of such amotion receives the specid benefit of a Board ruling on the
discovery issues it presents.

Cogt study datafor thisfee item in the amount of $950 are based on time and motion studies
conducted after-the-fact. Direct labor costs were captured for Case Control, Paraegal/Attorney and

11
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Review. Thisfeeitem will be included in the Board' s next time and motion study to determine whether
it should be adjusted based on contemporaneous cost study data.

We are a0 proposing a fee-shifting approach for this item, as we proposed for Item (64)(i).
Fee ltem (64)(iii) - An appeal of a discovery ruling.

The proposed fee item would gpply whenever adiscovery ruling is appeded to the Board. The
filer has the specid benefit of having the Board take a second look at discovery issues.

Cogt study data for this fee item in the amount of $2,100 are based on time and motion studies
conducted after-the-fact. Direct labor costs were captured for Case Control, Paralega/Attorney and
Review. Thisfeeitem will be included in the Board' s next time and motion study to determine whether
it should be adjusted based on contemporaneous cost study data.

Feeltem (65) - A request for waiver or clarification of regulations except onefiled in an
abandonment or discontinuance proceeding or in amajor financial proceeding as defined at 49
CFR 1180.2(a).

This proposed fee item would not apply to requests for waiver or clarification of Board
regulations filed in abandonment or discontinuance proceedings or in mgor rail financia proceedings,
exiging feeitem (24) ($1,100) appliesto the former, and proposed fee items (38)(vii) through (41)(vii)
would apply to the latter. Proposed fee item (65) would apply to al other requests for waiver or
clarification filed with the Board, except requests to waive filing fees, for which thereis no fee a this
time, either existing or proposed.’? Filers have the specia benefit of having the Board consider their
request to be relieved from filing requirements that otherwise would gpply and of being assured of
precisdly what information is required, and from whom, under our rules.

Cogt study data for this fee item in the amount of $400 are based on time and motion studies
conducted after-the-fact. Direct labor costs were captured for Case Control, Paralega/Attorney and

12 Under 49 CFR 1002.2(e), a person may request waiver or reduction of afiling fee. Itisthe
generd policy of the Board not to waive or reduce filing fees except where the filer shows that awaiver
or areduction isin the best interest of the public, or that payment of the fee would impose an undue
hardship on the requestor. Under rule 1002.2(e)(1), filing fees are waived for mattersfiled by federd
agencies or by certain date or loca government entities. See Rules Governing Feesfor Services
Performed In Connection With Licensing and Related Services — Policy Statement, STB Ex Parte No.
542 (Sub-No. 6) (STB served Dec. 6, 2000).
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Review. Thisfeeitem will be included in the Board' s next time and motion study to determine whether
it should be adjusted based on contemporaneous cost study data.

Fee Item (86)(ii) - Proposal to use a voting trust pursuant to 49 CFR 1013 and 49 CFR
1180.4(b)(4)(iv) in connection with a major control proceeding as defined at 49 CFR 1180.2(a).

This proposed fee item would cover proposals to use voting trusts pursuant to 49 CFR 1013
and 49 CFR 1180.4(b)(4)(iv) filed in connection with maor rail control proceedings. In the past, the
Board has permitted the use of voting trusts during the pendency of control applications, so long asthe
trust would not result in unlawful control. To facilitate the use of voting trugts, the Secretary of the
Board has issued informal, non-binding opinion letters as to whether use of the voting trust would result
in unauthorized control. In Maor Rail Consolidation Proceedings, STB Ex Parte No. 582 (Sub-No. 1)
(STB served June 11, 2001), 66 FR 32582 (June 15, 2001), we adopted rule 1180.4(b)(4)(iv)
providing for amore formal and open process for applicantsin major rail consolidations® Thefiler
receives the specid benefit of aformd, binding agency ruling on whether the contemplated use of atrust
would not result in unlawful control and would be consstent with the public interest. We propose a
separae fee for reviewsin mgor consolidation proceedings because they consume substantially more
time than reviews of other voting trust agreements, which are discussed in the next fee item.

Cogt study data for this fee item in the amount of $3,500 are based on contemporaneous time
and motion studies of the informal opinion process that include direct labor costs for Attorney/Paralegd
time. Because the cost study data for this fee item are based on the informa opinion process, rather
than the newly adopted forma process, and because the Board, under the new rule, also will make a
public interest finding rather than only an unlawful control finding, this proposed fee underestimates the
red cogt to the Board of handling any filing under this fee item and will have to be reconsidered based
on actua experience.

Fee Item (86)(iii) - A request for an informal opinion on a voting trust agreement pursuant to
49 CFR 1013.3(a) not otherwise cover ed.

This proposed fee item would gpply to requests for informa opinions on voting trust agreements
filed in connection with rall financid transactions not classified as mgor control transactions under 49
CFR 1180.2(a). Parties enter into voting trust agreements to avoid unauthorized control of acarrier
pending a Board ruling on the related goplication. The filer recaives the gpecid benefit of an informa
agency opinion on whether the voting trust agreement provides the insulation needed to preserve the
independence of the trustee and, if warranted, suggestions on how to improve the document.

13 The rules governing the use of voting trustsin al other control transactions would remain
unchanged and a separate fee would apply, as detailed in proposed fee item (86)(iii).
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Cogt study data for this fee item in the amount of $350 are based on contemporaneous time
and motion studies that include direct labor costs for Attorney/Paralegd time.

Feeltem (88) - A basic feefor STB adjudicatory servicesnot otherwise covered.

This fee item would gpply to filings requiring the Board to render adjudicatory services for
meatters not dready covered by an existing feeitem. While the Board has an extensve list of feeitems,
thelist is not exhaudtive. There are occasions when filings are received that are not covered by an
exiding fee item and require more than ministerid action on the part of the Board. We bdieveitis
gopropriate to collect fees for such occasiond filings because the filer will receive the specid benefit of
having the Board congider the merits of the filing in an adjudicatory proceeding. We do not believe that
we are foreclosed from establishing a catch-dl fee merely because it will be gpplied to any manner of
filing we might receive that requires the Board to take adjudicatory action. We are using the most
consarvative of cost estimates, which will permit us to cover minima cogts, we are certain that filings for
which the basic fee is assessed will cost the Board more to process than we collect under the proposed
fee.

The cost study data that support the proposed fee of $200 include Case Control, Data
Didribution, Clearance Unit, and Support Staff time handling an average number of filings and decisons
for typical recent slect case types.™* Cost data aso have been included to reflect minimal
Attorney/Paralegal (2 hours) and Review (30 minutes), and applying average, rounded-downgrades
and steps of gppropriate staff.

Thisfeeitem will be included in the Board' s next time and motion study to determine whether it
should be further adjusted based on contemporaneous cost data.

14 Casetypesincluded trail use requests [feeitem (27) - we used data for trail use extension
requests because the basic data for the initia request and an extension request would be similar],
Amtrak compensation cases [fee item (48)], arbitration appedls [fee item (60)] and negotiated rates
cases [feeitem (62)]. These case types were salected because the fees for these items currently are set
a $150, an amount the Board considered representative of atypical court filing fee. There has been no
activity for Amtrak conveyance cases [feeitem (47)], and thus there was no data for this case type that
could be used to calculate abasic fee.

14
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UPDATED USER FEES

The Board is required by the regulations at 49 CFR 1002.3 to update its user fees annualy.
Inadvertently overlooked in past updates have been the fees codified at 49 CFR 1002.1(f)(7)*
covering the per page and minimum charges for photocopies of documents provided pursuant to the
Freedom of Information Act, 5 U.S.C. 552, as amended (FOIA). The cost bases for these two fees
are the same as for fee items codified at 49 CFR 1002.1(d), which apply to non-FOIA records. We
propose to raise the fees at section 1002.1(f)(7) to $1 per page, with a minimum charge of $5, to
reflect current costs. In addition, we propose to raise the fee for processing returned checks, codified
at 49 CFR 1002.2(g)(2)(ii), from $6 to $20 to better reflect our costs. A recent survey shows that
local banks charge from $20 to $29 per returned check. We believe our proposed fee is both
conservetive and reasonable.

Finaly, we propose to amend the current fees for three items 98(i)-(ii), 200(i)-(vii) and 101(i)-
(vi) asfollows.

Fee ltem (98)(i) - Processing the paperwork related to arequest for the Carload Wayhill
Sampleto beused in a Surface Transportation Board or State proceeding that does not
require a Federal Register notice, and Fee Item (98)(ii) - Processing the paperwork related to
arequest for Carload Waybill Sampleto be used for reasons other than Surface
Trangportation Board or State proceeding that requires a Federal Register notice.

For these sub-fee items, handling procedures have changed to the point where the Board
believesit is gppropriate to modify their fees. Requests for the Carload Wayhbill Sample currently
reflect varying numbers of named parties. This differs from the manner in which requests used to be
filed (only one or two parties per request). Research timeis required for each party contained in the
request and the request may contain many parties (four, Sx or even ten per request). Asaresult, the
current fees do not properly reflect the time required to process these types of requests.

Based on current handling procedures for these types of requests, the Board proposes that the
fees be modified to reflect a two-pronged approach. The first involves set times for various facets of a
request, such as phone cals, letter preparation, |etter review, and Federal Register notice preparation.
The second entails a diding timetable for research to reflect the number of parties covered by the
request (20 minutes per party).

15 Current section 1002.1(f) is proposed to be redesignated as section 1002.1(g) in this
proceeding. See proposed rule 1002.1(g)(7) in APPENDI X C for the updated fees.
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Modifying current fees to reflect handling changes will improve the fee application for these
types of requests. Cost study data are based on the time spent by Board staff to process these
requests including direct labor cogts, review time and Federal Register notice costs. Listed below isa
breakdown of the direct labor costs, and the publication cost for a Federal Regigter notice, dong with
cdculation of afeefor a hypothetica request involving ten parties.’

16 See APPENDIX A for cost detail.
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10.

11.

12.
13.
14.
15.

16.
17.
18.
19.

20.

(Example - 10 partiesin request)

Set Cost Portion
Phone cdll - involving agreements
L etter preparation -
Review letter -
Prepare FR notice -
Review protests -
Phone cdl - miscdlaneous data
Sub-Total Minutes-
Sub-Total Cogt (line 7/60 * $39.38) =

Sliding Cost Portion - Research
Number of partiesin request 10 times 20 min. =
Line 9/60 * $39.38 =

Federal Register Notice
Federal Register notice publication cost =

Cost for Request(s)
Direct Labor Cost (Set Time Portion)

Direct Labor Cost (Sliding Time Portion) - per party

Fully Digtributed Cost (Set Time Portion)

Fully Digtributed Cost (Sliding Time Portion) - per party

Fees
Full-Cost Fee (Set Time Portion)

Full-Cost Fee (Sliding Time Portion) - $13.13 per party

Actua Fee (Set Time Portion)
Actud Fee (Sliding Time Portion) * 10 parties

Total Feeto be Paid by the Requesting Parties

(Set Time plus Siding Time Portions)
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[tem (98)(i)  Item (98)(ii)
3min. 3min.
30 min. 30 min.
30 min. 30 min.
--------- 30 min.
--------- 10 min.
6 min. 6 min.
69 min. 109 min.
$45.29(a) $71.54(a)
200 min. 200 min.
$131.27 (b)  $131.27 (b)
---------- $148.00 (c)
$ 4529(d) $ 71.54(a)
13.13 (b) 13.13 (b)
112.39 (@) 325.55(at+c)
32.58 (b) 32.58(b)
$100(a) $300(atc)
32 (b) 32 (b)
100 (a) 300 (atc)
320 (b) 320 (b)
$420 $620
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Fee Item (100) - Uniform Railroad Costing System (URCYS) softwar e and infor mation:

0] Initial PC verson URCS Phaselll software program and manual;

(i) Updated URCS PC version Phase 111 cost file, if computer disk provided by the
requestor;

(i)  Updated URCSPC version Phase 111 cost file, if computer disk provided by the
Board;

(iv)  Publicrequestsfor Source Codestothe PC verson URCS Phaselll;

(v) PC version or mainframe verson URCS Phasel|;

(vi)  PCversion or mainframe verson Updated Phase |l databases; and

(vii)  Publicrequestsfor Source Codesto PC verson URCS Phasell.

and
Feeltem (101) - Carload Waybill Sample data on recor dable compact disk (R-CD):

0] Requestsfor Public Use Fileon R-CD - First Year;

(i) Requestsfor Public Use File on R-CD - Each Additional Year;

(i)  Wayhill - Surface Transportation Board or State proceedingson R-CD - First Year;

(iv)  Wayhill - Surface Transportation Board or State proceedings on R-CD - Second
Year on same R-CD;

(v) Wayhill - Surface Transportation Board or State proceedings on R-CD - Second
Year on different R-CD; and

(vi)  User Guidefor latest available Carload Waybill Sample.

For these two items, request and handling procedures have changed to the point where the Board
believesit is gppropriate to modify their fees. Mogt sub-fee categories for these two fee items have ether
changed sgnificantly or are no longer gpplicable. Changes and deletions mainly result from alack of interest
in computer programs that the Board' s staff no longer maintain. The Board staff involved in processing
these types of requests have explained to the user fee staff where these changes and/or deletions are
judtified. Based on that information, we propose to delete severad exigting sub-items and modify the
remaining sub-items, asfollows

Fee Item (100) - Uniform Railroad Cogting System (URCYS) software and information:

() Initial PC verson URCS Phase 111 software program and manud ................... $ 50.

(i) Updated URCS PC version Phase l11 cost file - per year ........ccocevvvvnnneenes $ 25.

(i) Public requests for Source Codes to the PC version URCS Phase 11 .............. $100.
ad
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Feeltem (101) - Carload Wayhbill Sample data on recordable compact disk (R-CD):

() Requestsfor Public Use File on R-CD - PEr YEar .......ccceoeveveeereeerieeseeesenseens $250.
(i) Wayhill - Surface Transportation Board or State proceedings on R-CD - per

VEAI .ottt ettt ettt et e et a et e b et et b et eae b et aeeae s Re b e e ebeebe e eresaeneeaesreneerenns $500.

(iil) User Guidefor latest available Carload Waybill Sample.........cccovevvecrrecnnee. $50.

(iv) Speciaized Programming for Wayhbill requeststo the Board ............cccoeueeee. $76

per hour

MISCELLANEOUSAMENDMENTS

We are proposing to make additiona, minor housekeegping amendments, including redesignations,
deletions, and nomenclature changes, including one to reflect that the Board accepts mgjor credit cards. We
propose to broaden use of the Board' s fee and billing account system to cover documents submitted for lien
recording under 49 U.S.C. 11301 because it will make documentation, collection and processing of these
numerous and relatively small fees more efficient for both the Board and the filers!” We aso propose to
amend descriptions of certain fee items at section 1002.2(f) to better identify the applicability and scope of
the feeitem. Specificdly, we propose to amend the description of fee item (61) to clarify that it will apply
only to appeds of decisions on the merits of cases. Feeitem (61) no longer would be applied to appeds of
procedural decisions, which are proposed to be covered by proposed feeitem (61)(ii). We dso clarify that
we will look to the content of afiling rather than its label to determine whether afee applies. For example, a
filing labeled as a petition for clarification of a decison will be scrutinized to determine whether the filer redly
is seeking clarification, which would fal outsde the scope of the fee, or seeking reconsideration, asking the
Board to take a second look at a matter, which would be within the scope of the fee.

We a0 propose to amend the description of fee item (86), which currently reads “ An operational
interpretation.” In 1984 when the fee item was adopted,® the largest volume of work carried out by the
ICC wasin the area of motor carrier licenang and related services. Numerous requests for informa
interpretations of operating rights were recelved and processed by lega staff of the former Office of
Compliance and Consumer Assistance (OCCA). The notice of proposed rulemaking in ICC Fees |
announced that the fee item would cover dl informa interpretations processed by OCCA daff. Thefind
decison gtated that the rule covered interpretations of the statute and agency regulations “as they apply to
gpecid factud Stuations” 1CC Feesl, at 112.

7 In order to perfect a security interest in rail equipment, liens on rail equipment must be filed
with the Board under 49 U.S.C. 11301. Oncefiled, liens are recorded by the Board. Such
recordation obviates the need for recordation in individual States.

18 See Regulations Governing Fees for Services, 1 1.C.C.2d 60 (1984) (ICC Fees|).
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We propose to change the description of feeitem (86) to read “Informa Opinion” to reflect that the
Board' sinformd opinion practice is not limited to any particular subject matter. We dso clarify that we will
not be foreclosed from charging a fee where the issues presented involve few if any specid facts, red or
hypotheticd. Asthe CC gtated in 1CC Fees |, the informa opinion requester till recaives the specid
benefit of an expert, nonbinding opinion on a matter which can reduce lega uncertainties and risks and
provide evidence of a party’s good faith in attempting to comply with applicable laws and regulations. This
istrue whether or not a host of facts surrounds the issues presented.

Findly, we propose to change the procedure by which we handle requests for fee waivers.
Currently, any party seeking afee waiver must first pay the fee. If the fee waiver request is granted then the
feeisrefunded. We recognize that this process can work a hardship on those who truly are unable to afford
thefeein thefirst place. Moreover, in most cases, we will be able to process and act upon the fee waiver
request before substantial work has been done on the subject filing. Therefore, we propose to give parties
seeking fee wavers some flexibility by dso permitting them either to seek fee waivers in advance of filing the
feeitem so that the waiver request can be acted upon before the subject filing is submitted, or to submit fee
walver requests Smultaneoudy with the subject filing but without up front payment of the fee.

RAISING THE BASIC FEE ASSESSMENT

Inits Report on Surface Transportation Board's User Fees, CE-1999-021, dated Nov. 17,
1998, the U. S. Department of Transportation Office of Inspector Generd (DOT 1G) identified nine out of
114 totd feeitems codified at section 1002.2(f) that were, in the DOT |G’ s view, reduced below full cost
without support. The Report concluded that the reduced fees were unsupported by established criteriaand
recommended that the Board, congstent with Circular A-25, establish criteria for fee reductions below full
cost and maintain records of the information used to reduce fees from full cogt. In addition, in the fisca year
1999 Office of Management and Budget (OMB) Passback, OMB expressed concern that appropriations
language guaranteeing the Board afixed level of funding might exacerbate a percelved “ under-collection
problem™ with respect to fees set below full cost.

The Board has since taken steps that satisfy the concerns expressed by the DOT 1G with respect to
documenting support for fees reduced below full cost. Nevertheless, to better meet the letter and spirit of
the IOAA while till permitting access to the agency under our own governing statute, we propose to raise
from $150 to $200 the fee that appliesto six fee items, specifically trail use requests [currently feeitem
(F)(27)], Amtrak conveyance and compensation proceedings [fee items (f)(47) and (f)(48), respectively],*®
labor arbitration proceedings [fee item (f)(60)], apped s to Board decisions and petitions to revoke

19 We recognize that Amtrak proceedings consume substantial agency resources, but given the
ongoing debate regarding the financialy struggling rail passenger corporation, we will continue to charge
feesa nomind levels.
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[currently fee item (f)(61)], and motor carrier undercharge proceedings [fee item (f)(62)]. Thethree
remaining reduced fee items cover feeder line development gpplications [fee item (f)(13) in the amount of
$2,600] and petitions for declaratory order [feeitems (f)(58)(i) and (ii) in the amounts of $1,000 and
$1,400, respectively] and are not being adjusted in this decision.

We believe it is gppropriate to raise from $150 to $200 the fees for the Six items identified above at
this time because: (1) the existing fee is based on dated assumptions; (2) the proposed fee reflects Board
costs, and (3) as the chart below demonstrates, the proposed fee is substantialy lower than the 2001 full-
codt leve.

COMPARISON OF FULL-COST FEESAND ACTUAL FEES- 2001 LEVEL

Feeltem | 2001 Full Cost | 2001 Full-Cost Fee | 2001 Actual Fee | Difference

-27 $808.95 $800 $150 $650
-47 $103,911.49 $103,900 $150 $103,750
-48 $126,033.55 $126,000 $150 $125,850
-60 $9,376.90 $9,300 $150 $9,150
-61 $4,571.35 $4,500 $150 $4,350
-62 $7,242.31 $7,200 $150 $7,050

Pursuant to 5 U.S.C. 605(b) we certify that the proposed rules will not have a significant economic
impact on asubstantial number of smal entities. The economic impact of the proposed fees will not be
sgnificant because the Board fee would represent only asmall portion of the overdl cost of the related
endeavor. Moreover, few rather than significant numbers of smdl entities avail themsdves of the servicesto
which the proposed fees gpply. Findly, the Board' s regulations provide for waiver of filing fees for those
entities that can make the required showing of financia hardship.

Thisaction will not significantly affect either the qudity of the human environment or the conservation
of energy resources.

It is ordered:

1. Notice shall be published in the Federal Regider.

2. Comments are due on October 4, 2002.
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3. Thisdecison is effective on the service date.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vermnon A. Williams
Secretary
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APPENDIX A -1998-2001 COST STUDY

STB Ex Parte No. 542 (Sub-No. 4)

FEE 2000 2001 OPERATIONS OFFICE BOARD
DIRECT DIRECT GOVT. TOTAL OVERHEAD G&A G&A PUBLICATIO TOTAL
LABOR LABOR FRINGES 2+3 .2407 .2343 .0837 N COST SUM (4-8)
UPDATED
-1- -2- -3- -4- -5 -6- -7- -8- -9-
(i) 775.78 805.34 399.04 1204.38 289.89 350.11 154.37 317.37 2316.13
()(Giii) 0 0 0 0 0 0 0 0 1897.96
(12)(iv) 3958.32 4109.13 2036.07 6145.2 1479.15 1786.39 787.68 0 10198.41
@7)(i) 12313 127.82 63.33 191.15 46.01 55.57 245 0 317.23
(38)(vii) 1482.52 1539 762.58 230158 553.99 669.06 295.01 0 3819.64
(39)(vii) 1482.52 1539 762.58 230158 553.99 669.06 295.01 0 3819.64
(40)(vii) 1482.52 1539 762.58 2301.58 553.99 669.06 295.01 0 3819.64
(41)(vii) 1482.52 1539 762.58 2301.58 553.99 669.06 295.01 0 3819.64
(56)(ii) 0 0 0 0 0 0 0 0 150
(56)(v) 13811.36 14337.58 7104.27 21441.85 5161.05 6233.06 2748.37 0 35584.33
(61)(ii) 101.23 105.08 52.07 157.15 37.83 45,68 20.14 0 260.8
(63)(i) 4990.65 5180.8 2567.08 7747.88 1864.91 2252.28 993.11 0 12858.18
(63)(ii) 5563.3 5775.26 2861.64 8636.9 2078.9 2510.71 1107.06 0 14333.58
(64)(i) 909.62 944.28 467.89 1412.17 339.91 41051 181.01 0 234359
(64)(ii) 384.83 399.49 197.95 597.43 1438 173.67 76.58 0 991.48
(64)(iii) 835.98 867.83 430,01 1297.85 312.39 377.28 166.36 0 2153.87
-65 160.14 166.24 82.37 248.61 59.84 72.27 31.87 0 41259
(86)(ii) 1372.84 1425.14 706.16 2131.3 513 619.56 273.19 0 3537.05
(86)(iii) 140.54 145.89 72.29 218.18 52.25 63.42 27.97 0 362.08
-88 153.2 159.04 78.8 237.84 57.25 69.14 30.49 0 394.72
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FEE 2000 2001 DIRECT GOVT. OPERATIONS OFFICE BOARD PUBLICATION TOTAL

DIRECT LABOR FRINGES TOTAL OVERHEAD G&A G&A cosT SUM (4-8)

LABOR UPDATED 2+3 2407 2343 .0837

-1 2 3 -4 5 -6 7- -8 -9

(98)(i)(a) 4362 4529 22.44 67.72 16.3 19.69 8.68 0 112.39
(98)(i)(b) 12.65 1313 6.5 19.63 473 571 252 0 3258
(98)(ii)(a) 68.91 7154 35.45 106.99 25.75 31.1 13.71 148 32555
(98)(ii)(b) 12.65 1313 6.5 19.63 473 571 252 0 3258
(100)(i) 0 0 0 0 0 0 0 0 50
(100)(ii) 0 0 0 0 0 0 0 0 25
(100)(iii) 0 0 0 0 0 0 0 0 100
(101)(i) 0 0 0 0 0 0 0 0 250
(102)(ii) 0 0 0 0 0 0 0 0 500
(102)(iii) 0 0 0 0 0 0 0 0 50
(101)(iv) 49.16 51.04 25.29 76.33 18.37 22.19 9.78 0 126.67
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APPENDIX B
COST STUDY RESULTS AND/OR PROPOSED FEES
FOR NEW AND EXISTING FEE ITEMS
(All costs are shown at a 2001 update level)

NEW FEE ITEMS

Feeltem (2)(ii) - A petition for exemption under 49 U.S.C. 13541 (other than arulemaking) filed by a
non-rail carrier not otherwise covered.

This new fee item dedls with a function that has been performed by the Board or its predecessor
(ICC) for years. We have compiled data during the 1998-2001 cost study for six such bus exemptions.
These data results indicate the following:

Direct Labor Cost -$ 805.34
Publication Cost (Federal Regigter) -$ 317.37
Fully Digtributed Cost -$ 2,316.13
Current Fee [currently filed under Fee Item (46)] -$ 5,500
Proposed Fee -$ 2,300

Fee Item (2)(iii) - A petition to revoke an exemption under 49 U.S.C. 13541(d).

This fee iterm would apply when a party seeks to revoke an exemption granted under section 13541.
The Board has not received any filings under this section. Until cost data can be provided for this activity,
we propose to apply the cost relationship for non-rail petitions for exemption and revocation to that for rail
petitions for exemption and revocation to establish the fee. Our calculations are asfollows:

Fee Item (46) - Rail pet. for exemption = Feeltem (2)(ii) - Non-Rail pet. for exemption
Fee Item (61) - Rail pet. to revoke Fee Item (2)(iii) - Non-Rail pet. to revoke
or
$557854 = $2316.13 $5,578.54X = $10,587,840.88
$4,571.35 X X =$1,897.96
Caculated Cost - $1,897.96
Current Fee - None
Proposed Fee - $1,900
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Fee ltem (12)(iv) - A request for determination of a dispute involving arail construction that crosses the
line of another carrier under 49 U.S.C. 10901(d).

This new fee item a so pertains to a function that has been performed by the Board or ICC for years.
These types of requests require a substantid amount of staff time averaging approximately 85 hours per
request. The 1998-2001 cost study data devel oped for three such construction crossings show the
following results

Direct Labor Cost -$ 4,109.13
Fully Digtributed Cost -$10,198.41
Current Fee - None
Proposed Fee - $10,100

Fee Item (27)(ii) - A request to extend the period to negotiate atrail use agreement.

The Board and | CC have processed numerous extensions for trail use requests over the years and
no user fees have been assessed for these requests. These requests require on average approximately four
hours of gtaff time to complete. We are proposing anew user fee for these types of requests and the 1998-
2001 cost study data for 46 such requests indicate the following:

Direct Labor Cost -$ 12782
Fully Digtributed Cost -$ 317.23
Current Fee - None
Proposed Fee -$ 300

Fee |l tems (38)(vii) - (41)(vii) - A request for waiver or claification of regulations filed in amgor financia
proceeding as defined at 49 CFR 1180.2(a).

Prior to thefiling of an application in amgor rail financia transaction, parties may request awaiver
or clarification of certain informationa requirements. The Board and ICC have reviewed many of these
requestsin the past but have never charged afee. The Board will now charge auser fee for this service.
According to 1998-2001 cost study data for two such requests:

Direct Labor Cost -$ 1,539.00
Fully Digtributed Cost -$ 3,819.64
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Current Fee - None
Proposed Fee -$ 3,800

Fee Item (56)(ii) - A forma complaint involving rail maximum retesfiled by a smal shipper.

Thisitem, involving complaints filed by asmall shipper, was included in the Board' s fee schedules for
two years (Oct. 1, 1996 through Sept. 30, 1998) and was based on an amendment contained in the Federal
Aviation Adminigtration Authorization Act of 1996. In the Board's 1999 User Fee Update [STB Ex Parte
No. 542 (Sub-No. 3)], the small shipper provison and its accompanying fee of $1,000 were stricken from
the fee schedule. Based on discussion contained in this decision, the Board proposes to ingtitute a small
shipper fee set at $150.

Direct Labor Cost - NoData
Fully Digtributed Cost - No Data
Old Fee -$ 1,000
Proposed Fee -$ 150

Fee ltem (56)(v) - A request for an order compelling a carrier to file acommon carrier rate.

Thisisanew feeitem based on a request to compd a carrier to file acommon carrier rate, usudly a
the time a contract rate expires or soon will expire. These requests have required a substantial amount of
Board gtaff time to complete, averaging about 295 hours for the two cases available for study. The
proposed fee anticipates that these cases will require less work in the future. The 1998-2001 cost study
results for these two cases reved the following:

Direct Labor Cost -$14,337.58
Fully Digtributed Cost - $35,584.33
Current Fee - None
Full-Cost Fee - $35,500
Proposed Fee -$ 200
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Fee ltem (61)(ii) - An appeal to Surface Transportation Board decision on procedural matters except
discovery rulings.

This new fee item pertains to a function that the Board and 1CC have performed for years. These
procedurd rulings require a certain amount of staff time to process (2.5 hours). Based on 1998-2001 cost
Sudy results, the following is shown:

Direct Labor Cost -$ 105.08
Fully Distributed Cost -$ 260.80

Current Fee - None
Proposed Fee -$ 250

Fee Item (63)(i) - A request for expedited relief under 49 U.S.C. 11123 and 49 CFR part 1146 for
Service emergency.

This new item dedls with afunction that has been adopted by the Board in Expedited Relief for
Service Inadequacies, STB Ex Parte No. 628 (served Dec. 21, 1998). A discussion of thisfunctionis
contained in the body of this decison. The 1998-2001 cost study datareved that these types of
proceedings will require gpproximately 135 hours for completion. The results of the study indicate the
fallowing:

Direct Labor Cost -$ 5,180.80
Fully Digtributed Cost -$12,858.18
Current Fee - None
Full-Cost Fee -$12,800
Proposed Fee - $ 200
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Feeltem (63)(ii) - A request for temporary relief under 49 U.S.C. 10705 and 11102, and 49 CFR part
1147 for service inadequacy.

Like Fee Item (63)(i), this new item aso dedls with afunction that has been adopted by the Board in
STB Ex Parte No. 628, supra. A discussion of this function is dso included in the body of this decison.
Cost study data for 1998-2001 indicate that approximately 155 hours will be needed to findize these types
of proceedings, and results show the following:

Direct Labor Cost -$ 5,775.26
Fully Digtributed Cost - $14,333.58
Current Fee - None
Full-Cost Fee -$ 14,300
Proposed Fee -$ 200

Fee Item (64)(i) - A motion to compel discovery in forma complaint proceedings under 49 U.S.C.
10704(c)(1).

This fee item involves a function that has been performed for years by both the Board and its
predecessor. The 1998-2001 cost study data captured information for eight observations of thistype. The
average results show the following:

Direct Labor Cost -$ 944.28
Fully Digtributed Cost -$ 2,343.59

Current Fee - None
Proposed Fee -$ 2,300

Note: Five additional motions were studied during the period. However, they were excluded from
the summary results because their direct labor costs did not reflect the fact that the discovery
was resolved by an Adminigtrative Law Judge whose hours and costs could not be
captured. All direct labor hours expended on discovery are reflected for the eight motions
relied upon.

We propose a“fee-shifting” approach with respect to this fee item.
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Fee Item (64)(ii) - A motion to compel discovery in al other proceedings.

This new fee item dso involves a function that has been performed for years by the Board and ICC.
Thisfeeitem isacaich-dl for al motionsto compe discovery (other than for formal complaints). The
1998-2001 cogt study data for 10 such motions indicates the following average results:

Direct Labor Cost -$ 399.49

Fully Digtributed Cost -$ 99148
Current Fee - None
Proposed Fee -$ 950

We propose a “fee-shifting” approach with respect to this fee item.

Fee Item (64)(iii) - An gpped of adiscovery ruling.

Again this new fee item pertains to a function long performed by the Board and ICC. Resolution of
such appedls requires, on average, about 20 hours for completion. Based on the 1998-2001 cost study
data for three appedls, the following results occur:

Direct Labor Cost -$ 867.83
Fully Digtributed Cost -$ 2,153.87
Current Fee - None
Proposed Fee -$ 2,100

Fee Item (65) - A request for waiver or clarification of regulations, except those filed in an abandonment or
discontinuance proceeding, or in amgjor financial proceeding as defined at 49 CFR 1180.2(a).

For years, the Board and its predecessor have performed a service of reviewing and ruling on
various types of routine waiver requests. The 1998-2001 cost study results show that for 46 requests of
these various types, the following averages are obtained:

Direct Labor Cost -$ 166.24
Fully Distributed Cost -$ 41259
Current Fee - None
Proposed Fee -$ 400
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Fee Item (86)(ii) - Proposal to use a voting trust agreement pursuant to 49 CFR 1013 and 49 CFR
1180.4(b)(4)(iv) in connection with amajor control proceeding as defined at 49 CFR 1180.2(3).

This new feeitem pertainsto forma decisions on voting trust agreements related to mgjor rail control
transactions. The Board and its predecessor have handled these types of requests on an informal basis for
years without assessing afee. The observations relied on show that about 25 staff hours are needed to
completeinforma opinions. Forma actions would consume & least as much gaff time. According to the
1998-2001 cogt study results for five informal transactions, the following results are revealed:

Direct Labor Cost -$ 1,425.14
Fully Digtributed Cost -$ 3,537.05
Current Fee - None
Proposed Fee -$ 3,500

Fee Item (86)(iii) - A request for an informa opinion on avoting trust agreement pursuant to 49 CFR
1013.3(a) not otherwise covered.

Over the years, the Board and | CC have dso handled other informal opinions relative to financia
transactions. The 1998-2001 cost study data show that for 10 such instances the following average results
occur:

Direct Labor Cost -$ 145.89
Fully Digtributed Cost -$ 362.08
Current Fee - None
Proposed Fee -$ 350
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Fee Item (88) - A basic fee for STB adjudicatory services not otherwise covered.

The Board occasionaly receives filings that require adjudicatory action by the Board but are not
covered by an existing fee item. This catch-dll, basic fee would apply to such filings. Cost study data are

based on consarvative, average estimates for minimal effort by professond and support steff.
Direct Labor Cost
Direct Labor plus Fringe Benefits
Fully Digtributed Cost
Current Fee

Proposed Fee

EXISTING FEEITEMS

-$ 159.04
-$ 237.84
-$ 394.72

- None
-$ 200

Fee Item (98)(i) - Processing the paperwork related to arequest for the Carload Waybill Sample to be
used in a Surface Transportation Board or State proceeding that does not require a Federal Register notice.

Thisitem reflects handling procedure changes for Carload Waybill Sample requests. Based on
discussion contained in this decision, the Board proposes to revise the current fee for thisitem to reflect a
two-pronged gpproach. Oneinvolves set timesfor activities such as phone calls, letter preparation, and
letter review. The second entails a diding timetable to reflect research time for the number of parties

contained in the request. Below is an example relying on one party in the request.

Direct Labor Cost (Set Time Portion)

Direct Labor Cost (Siding Time Portion) - $13.13 per paty -
Fully Digributed Cost (Set Time Portion)

Fully Digributed Cogt (Sliding Time Portion) - per party

Current Fee

Full-Cost Fee (Set Time Portion)

Full-Cogt Fee (Sliding Time Portion) - per party

(This Full-Cost Fee (Sliding) is multiplied times # parties)
Proposed Fee (Set Time Portion)

Proposed Fee (Sliding Time Portion) * _1 _ parties
Totd Proposed Fee (Set Time + Siding Time Portions)
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Fee Item (98)(ii) - Processing the paperwork related to a request for the Carload Wayhill Sample to be
used in a Surface Trangportation Board or State proceeding that requires a Federal Register notice.

This item reflects handling procedure changes for Carload Wayhbill Sample requests that require a
Federal Regigter notice publication. Based on discussion contained in this decision, the Board proposes to
revise the current fee for this item to reflect a two-pronged gpproach. One involves set times for activities
such as phone cdlls, |etter preparation, letter review, and Federal Register notice preparation. The second
entails adiding timetable to reflect research time for the number of parties contained in the request. In
addition, the actua cost to publish in the Federal Regigter notice is aso included in the proposed fee. Listed
below is an example utilizing one party in the request.

Direct Labor Cost (Set Time Portion) -$ 7154 (3
Direct Labor Cost (Siding Time Portion) - $13.13 per party -$ 13.13(b)
Publication Cost in Federal Register - $148.00 (c)
Fully Distributed Cost (Set Time Portion) - $325.55 (at+c)
Fully Distributed Cogt (Sliding Time Portion) - per party -$ 3258 (b)
Current Fee - $400
Full-Cost Fee (Set Time Portion) - $ 300 (at+c)
Full-Cost Fee (Sliding Time Portion) - per party -$ 32(b)
(This Full-Cogt Fee (Sliding) is multiplied times # parties)
Proposed Fee (Set Time Portion) - $300 (atc)
Proposed Fee (Sliding Time Portion) * _1  parties -$ 32(b)
Totd Proposed Fee (Set Time + Siding Time Portions) - $332
(minimum)
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Fee Item (100)(i)-(iii) - Uniform Railroad Costing System (URCS) software and information.

Thisitem reflects request and handling procedure changes for URCS requests. Based on discussion
earlier in this decision, the Board proposes to revise and delete certain sub-item portions of the current fees
for thisitem. Listed below are the fully distributed costs, current fees and proposed fees for each of the sub-
item categories remaining for thisfee item.

() Initid PC verson URCS Phase |11 software program and

manud - Fully Digtributed Cost -$ 50.00
(i) Updated URCS PC version Phase I11 cost file - per year -

Fully Digtributed Cost -$ 25.00
(i) Public requests for Source Codes to the PC verson URCS

Phase Il - Fully Digtributed Cost - $100.00
(i) Current Fee -$ 50
(i) Proposed Fee -$ 50
(i) Current Fee -$ 20
(i) Proposed Fee -$ 25
(iv) Current Fee - $500
(i) Proposed Fee -$100
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Feeltem (101)(i)-(iv) - Carload Waybill Sample data on recordable compact disk (R-CD).

This item aso reflects request and handling procedure changes for the Carload Waybill Sample on
R-CD. Based on discussion found in this decision, the Board proposes to amend and/or delete certain sub-
item portions of the current fees for thisitem. Listed below are the fully distributed costs, current fees and
proposed fees for each sub-item category remaining for thisfee item.

(i) Reguestsfor Public Use Fileon R-CD - per year -

Fully Digtributed Cost - $250.00
(i)  Wayhill - Surface Transportation Board or State
proceedings on R-CD - per year - Fully Distributed Cost - $500.00
(i) User Guidefor latest avallable Carload Wayhbill Sample
- Fully Digtributed Cost -$ 50.00
(iv) Specidized programming for Wayhill requests to the
Board - Direct Labor plus Government Fringes -$ 76.00
per hour.
(i) Current Fee - $450
(i) Proposed Fee - $250
(iii) Current Fee - $650
(ii) Proposed Fee - $500
(vi) Current Fee -$ 50
(iii) Proposed Fee -$ 50
Current Fee (Direct Labor only) -$ 51
per hour.
(iv) Proposed Fee (Direct Labor plus Government Fringes) -$ 76
per hour.
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APPENDIX C

For the reasons set forth in the decision, the Surface Transportation Board proposes to amend 49 CFR part
1002 asfollows:

PART 1002--FEES

1. Theauthority citation for part 1002 is revised to read as follows:
Authority: 5 U.S.C. 552(8)(4)(A) and 553; 31 U.S.C. 9701; and 49 U.S.C. 721.
Section 1002.1(g)(11) also issued under 5 U.S.C. 5514 and 31 U.S.C. 3717.

2. Amend section 1002.1 asfollows:
a Redesignate paragraphs (e) through (h) as paragraphs (f) through (i);

b. Deete newly redesignated paragraph (f)(2) and designate newly redesignated paragraph (f)(3) as
paragraph (f)(2);

c. Add new paragraph (€) and revise newly redesignated paragraphs (g)(7), (9)(8) and (h) to read
asfollows

§1002.1 Feesfor records search, review, copying, certification, and related services.
* k% % k% %

(e) Feesfor courier services to transport agency records to provide on-site access to agency
records stored off-gite will be set a the rates set forth in the Board' s agreement with its courier service
provider. Rateinformation isavailable on the Board' s website (www.sth.dot.gov), or can be obtained from
the Board' s Information Officer, Suite 100, Surface Transportation Board, Washington, D.C. 20423-0001.

* %k * % %

(g) * % %
(7) The fee for photocopies shdl be $1.00 per letter or legal Size exposure with a minimum charge of

$5.00.

(8) Thefeesfor ADP data are st forth in paragraph (f) of this section.
* %k * * %

(h) Feesfor services described in paragraphs (a) through (g) of this section may be charged to
accounts established in accordance with 49 CFR 1002.2(a)(2), or paid for by check, money order,
currency, or credit card in accordance with 49 CFR 1002.2(a)(3).

* % % % %

3. Amend section 1002.2 as follows:
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a From paragraph (g)(1)(ii) remove “$6.00" and in its place add “$20.00";
b. Remove paragraphs (f)(100)(ii) and (v)-(vii), and (f)(102)(ii), (iv) and (V).

. Redesignate paragraph (f)(2) as paragraph (f)(2)(i); redesignate paragraph (f)(27) as paragraph
(H)(27)(i); redesignate paragraphs (f)(56)(ii) and (iii) as paragraphs (f)(56)(iii) and (iv); redesignate paragraph
(f)(61) as paragraph (f)(61)(i); redesignate paragraph (f)(78)(i) as paragraph (f)(78); delete paragraph
(H)(78)(ii); redesignate paragraphs (f)(100)(iii) and (iv) as paragraphs (f)(100)(ii) and (iii) and redesignate
paragraphs (f)(101)(iii) and (vi) as paragraphs (f)(102)(ii) and (iii).

d. Revise the last sentence of paragraph (8)(1), paragraph (a)(2), the first sentence of paragraph (b),
and paragraphs (f)(27)(i), ()(47), ()(48), (f)(36)(iv), ()(60) through ()(62) and (f)(86).

e. Add paragraphs (f)(2)(ii), ()(12)(iv), ()(27)(i), ()(SB)(vii), (F)(39)(vii), (F)(40)(vii), (F)(41)(vii),
(F)(56)(ii) and (v), ()(63) through (F)(65) and (f)(101)(iv).

The added and revised text is set forth as follows:

§1002.2 Filing fees.

(a) * % %

(1) * * * Hling feesfor tariffs, including schedules, and contract summaries, including supplements
(Item 78), and filing fees for documents submitted for recording (Item 83) may be charged to accounts
established by the Board in accordance with paragraph (8)(2) of this section.

(2) Billing account procedure. Form STB-1032 must be submitted to the Board's Section of
Financid Servicesto establish STB billing accounts for filing fees for tariffs and for documents submitted for
recording.

(i) * Kk K

(b) Any filing, other than atariff filing, thet is not accompanied by the gppropriate filing fee, payment
viacredit card or STB billing account, or arequest for waiver of the fee, is deficient.

* % % % %
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(F) Schedule of filing fees

Type of proceeding Fee

* %k * * %

(2) (I)* * %

(ii) A petition for exemption under 49 U.S.C. 13541 (other
than arulemaking) filed by anon-rail carrier not otherwise

COVErE ..ot $2,300.

(iii) A petition to revoke an exemption filed under 49 U.S.C.

A3542(0) « v e vt $1,900.
(12) * % %

(iv) A request for determination of a dispute involving arall
condtruction that crosses the line of another carrier under 49
USC.10901(d) ....covvii e $10,100.

* % * % %

(27) (i) A request for atrail use condition in an abandonment

proceedingunder 16 U.S.C.1247(d) ................... $200.

(i) A request to extend the period to negotiate atrail use

AOTEEMENE ..ottt $300.
(38)* * *

(vii) A request for waiver or claification of regulationsfiledina
major financia proceeding as defined at 49 CFR 1180.2(a) . .

$3,800.
(39)* * %
(vii) A request for waiver or claification of regulationsfiledin a
major financia proceeding as defined at 49 CFR 1180.2(a) . .
$3,800.
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(40)* * *

(vii) A request for waiver or clarification of regulationsfiledina
major financia proceeding as defined at 49 CFR 1180.2(a) - .
$3,800.

(41)* * *

(vii) A request for waiver or clarification of regulationsfiledina
major financia proceeding as defined at 49 CFR 1180.2(a) . .
$3,800.

* % * * %

(47)  Nationd Railroad Passenger Corporation (Amtrak)
conveyance proceeding under 45U.SC. 562 . ............ $200.

(48) National Railroad Passenger Corporation (Amtrak)
compensation proceeding under Section 402(a) of the Rall
Passenger Service Act . ..o $200.

* % * % %

(56***

(i) A formd complaint involving rail maximum ratesfiled by a
snal hipper ... $150.

(iii)* * *

(v) A request for an order compelling acarrier to filea
COMMON CATIEN FTAE . . ..ottt e i $200.

* % * % %

(60) A labor arbitrationproceeding . ... $200.

(61) (i) Anapped of a Surface Transportation Board decision on
the merits or petition to revoke an exemption pursuant to 49
USC.10502(d) - . .ovvieiii e $200.

(ii) An gpped of a Surface Transportation Board decison on
procedural matters except discovery rulings . ........ ... $250.

(62) Motor carrier underchargeproceeding .................. $200.
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(63) Expedited rdief for service inadequacies.

(i) A request for expedited relief under 49 U.S.C. 11123 and

49 CFR part 1146 for serviceemergency « . .. ........... $200.
(i1) A request for temporary relief under 49 U.S.C. 10705 and

11102, and 49 CFR part 1147 for service inadequacy . . . . . $200.

(64) Discovery:

(1) A motion to compd discovery in forma complaint

proceedings under 49 U.S.C. 10704(c)(1) - - -+ v vvv .. $2,300.
(i) A motion to compd discovery in dl other proceedings . . . . $950.
(i) Anapped of discovery ruling ... ... $2,100.

(65) A requed for walver or clarification of regulations except one
filed in an abandonment or discontinuance proceeding, or in a
magjor financia proceeding as defined at 49 CFR 1180.2(a) ..

$400.
(86) Informa opinions:
(i) A request for an informa opinion not otherwise covered . . . $1,100.
(i) A proposd to use on avoting trust agreement pursuant to
49 CFR 1013 and 49 CFR 1180.4(b)(4)(iv) in connection
with amagor control proceeding as defined at 49 CFR
1180.2(8) v vvvo et $3,500.
(ii1) A request for an informal opinion on avoting trust
agreement pursuant to 49 CFR 1013.3(a) not otherwise
(00 1Y/= (= o [ $350.
* *k * kx %
(88) Basicfeefor STB adjudicatory services not otherwise covered
$200.

* %k * % %
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(98)  Processing the paperwork related to arequest for the Carload
Wayhill Sample to be used in aBoard or State proceeding
that:

(i) Does not require a Federal Register notice:

(@ Setcostportion ..............iiiiii. $100.
(b) Sidingcostportion . . .. ... $32
per party.
(i1) Does require a Federd Register notice:
(@ Setcostportion .............iiiiiiii.... $300.
(b) Sidingcostportion . . .. ... $32
per party.

* k% * % %

(100) Uniform Railroad Cogting System (URCYS) software and

information:
(i) Initid PC verson URCS Phase |11 software program and
ManUa . ... $50.
(il) Updated URCS PC version Phase l11 cost file - per year
$25.
(ii1) Public requests for Source Codes to the PC version
URCSPhaselll . ... $100.
(101) Carload Wayhill Sample data or recordable disk (R-CD):
(i) Requests for PublicUseFileonR-CD - peryear ........ $250.

(i1) Wayhill - Surface Transportation Board or State
proceedingson R-CD -peryear ................cooon.. $500.

(i) User Guide for latest available Carload Wayhill Sample . . .

$50.
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(iv) Specidized Programming for Wayhill requeststo the
Board .......... .. $76
per hour.

* % * * %

42



