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SURFACE TRANSPORTATION BOARD
DECISION AND NOTICE OF INTERIM TRAIL USE OR ABANDONMENT
STB Docket No. AB-33 (Sub-No. 167X)

UNION PACIFIC RAILROAD COMPANY-ABANDONMENT AND DISCONTINUANCE
EXEMPTION-IN COOK COUNTY, IL

Decided: August 21, 2002

By petition filed on May 7, 2002,* Union Pacific Railroad Company (UP) seeks an exemption
under 49 U.S.C. 10502 from the prior approval requirements of 49 U.S.C. 10903? to abandon a
1.04-mile portion of aline of railroad, known as the Skokie Industrid Lead (the line), extending from
milepost 12.60 south of Oakton Street to the north side of Dempster Street at milepost 13.64 (South
Segment), and to discontinue service over an 8.06-mile portion of the line from milepost 13.64 to
milepost 21.70 near Northfield (North Segment), atotal distance of 9.10 miles, in Cook County, IL.3
A request for impodtion of a public use condition and issuance of anotice of interim trail use (NITU)
for the South Segment was filed by the Village of Skokie (the Village). We will grant the exemption,
subject to public use, trail use, environmenta, and standard employee protective conditions.

1 Notice of the filing was served and published in the Federal Register on May 24, 2002 (67
FR 36668-69).

2 UP s petition states that it seeks exemption from the provisions of 49 U.S.C. 10903-05, thus
evidently including exemption from the offer of financia assistance (OFA) requirements of 49 U.S.C.
10904 and the public use requirements of 49 U.S.C. 10905. UP has not submitted evidence to
establish that the proposed exemptions from sections 10904 and 10905 meet the criteria of 49 U.S.C.
10502. Therefore, its request asto those two provisons will not be considered.

3 In Union Pacific Railroad Company-Discontinuance of Service-in Cook County, IL, STB
Docket No. AB-33 (Sub-No. 167) (STB served Mar. 28, 2001), UP was granted awaiver of certain
regulations requiring the filing of specific information in a discontinuance of service gpplication. UP has
elected ingtead to file this petition for exemption seeking to abandon the South Segment and to
discontinue service on the North Segment. UP seeks to use the waiver only for the North Segment.
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BACKGROUND

The South Segment of the line was congtructed by the Chicago Northern Railway (CNR) as
part of an extended freight bypass route between Mayfair in Chicago, where it connected with the
Chicago and North Western Railway’ s (C& NW) Chicago-Harvard, IL line, and Valley, IL, whereit
connected with one of C& NW’slinesto Milwaukee, WI. The line was placed in service in 1903, and
in the same year, CNR was merged into C& NW. The North Segment of the line was congtructed by
the Chicago North Shore and Milwaukee Railway (CNS& M) and began servicein 1926. Origindly, it
was a double-track line and was part of an eectric route from Chicago to Milwaukee.

In 1963, the line was abandoned.* Following abandonment, the North Segment was acquired
by C&NW, which usad it to relocate operations from its parallel freight line in Chicago (the 1903 CNR
route north of Dempster Street). C&NW subsequently removed one of the CNS&M double tracks.
The line was used for both local and through train service until 1988 when the through trains were
rerouted. Afterwards, the line was used solely for loca serviceto on-lineindusdtries. The portion of the
freight by-pass route running south from Oakton Street was abandoned in 1989.°

Thereis only one shipper on the line, Crafty Beaver Home Centers (Crafty Beaver), which
operates a hardwood and lumber store at the southern end of the South Segment at Oakton Street.
Crafty Beaver does not oppose the abandonment. During the base year from November 1, 2000
through October 31, 2001 (the last month that UP served the line), UP handled 33 carloads of lumber
and plywood for Crafty Beaver. UP gtatesthat in the past 2 years, there has been no overhead traffic
and no revenue generated on the line, and that, in the future, any potentia overhead traffic can be
diverted through another junction of the sysem. According to UP, continued operation of the line will
result in an operating loss of $54,585 during the base year and $51,305 for the forecast year (April 1,
2002 through March 31, 2003). UP asserts that, based on historical and current traffic, thereisno
prospect that traffic in the future will make the line a viable operation.

UP indicates that following abandonment and discontinuance of the respective portions of the
ling, it intends to savage the track structure on the South Segment and dispose of the underlying red
edate. UPintendsto rail bank the North Segment, leaving the tracks and bridges in place, and
retaining itsinterest in the underlying right-of-way. The only salvage activity contemplated on the North
Segment is that grade crossings may be removed or paved over asthey require replacement or repair.

4 See Chicago N. S. & M. Ry. Abandonment of Entire Operation, 317 I.C.C. 191 and 363
(1962).

5 See Chicago and North Western Transportation Company—Abandonment Exemption-n
Cook County, IL, Docket No. AB-1 (Sub-No. 193X) (ICC served Oct. 11, 1989).
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DISCUSSION AND CONCLUSIONS

Under 49 U.S.C. 10903, arail line may not be abandoned or service discontinued without our
prior approva. Under 49 U.S.C 10502, however, we must exempt a transaction or service from
regulation when we find that: (1) continued regulation is not necessary to carry out therall transportation
policy of 49 U.S.C. 10101; and (2) ether (a) the transaction or serviceis of limited scope, or (b)
regulation is not necessary to protect shippers from the abuse of market power.

Detailed scrutiny under 49 U.S.C. 10903 is not necessary to carry out the rail trangportation
policy of 49 U.S.C. 10101. By minimizing the adminisirative expense of the gpplication process, an
exemption will reduce regulaory barriersto exit [49 U.S.C. 10101(7)]. Moreover, an exemption will
foster sound economic conditions and encourage efficient management by permitting UP to avoid the
need to retain and operate arail line that is not being used [49 U.S.C. 10101(5) and (9)]. Other
aspects of therall transportation policy are not affected adversdly.

Regulation is not necessary to protect shippers from an abuse of market power. The only
shipper that used the line does not oppose the abandonment and discontinuance. Nevertheless, to
ensure that this shipper isinformed of our action, we will require UP to serve acopy of thisdecison on
Crafty Beaver within 5 days from the service date of this decison and certify to usthat it has done so.
Given our market power finding, we need not determine whether the proposed abandonment and
discontinuance is limited in scope.

Under 49 U.S.C. 10502(g), we may not use our exemption authority to relieve a carrier of a
gatutory obligation to protect the interests of its employees. Accordingly, as a condition to granting this
exemption, we will impose the employee protective conditionsin Oregon Short Line R.
Co.—Abandonment—Goshen, 360 |.C.C. 91 (1979).

UP has submitted an environmenta report with its petition and has notified the gppropriate
Federd, state, and loca agencies of the opportunity to submit information concerning the energy and
environmenta impacts of the proposed action. See 49 CFR 1105.11. Our Section of Environmental
Anayss (SEA) has examined the environmenta report, verified the data it contains, and andyzed the
probable effects of the proposed action on the qudity of the human environment, and served an
environmental assessment (EA) on July 5, 2002. On July 12, 2002, an amended EA was served. In
the amended EA, SEA noted the concerns of the Illinois State Historic Preservation Officer (SHPO)
and the U.S. Department of Commerce, Nationa Geodetic Survey (NGS), and recommends that
conditions be imposed on any decision granting abandonment authority to aleviate the concerns of the
SHPO and NGS. The conditionsare: (1) UP shdl retainitsinterest in the line until completion of the
section 106 process of the National Historic Preservation Act, 16 U.S.C. 470f; and (2) UP must notify
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NGS at least 90 days prior to commencement of any planned activities that will disturb or destroy the
geodetic gation marker (M 134) identified on the line in order to plan for its relocation.

No comments on the amended EA werefiled by the August 12, 2002 due date. We will
impose the conditions recommended by SEA. Accordingly, based on SEA’s recommendation, we
conclude that the proposed abandonment and discontinuance, if implemented as conditioned, will not
sgnificantly affect either the qudity of the human environment or the conservation of energy resources.

On June 10, 2002, the Village filed arequest for interim trail use/rail banking for the South
Segment under the Nationd Trails System Act, 16 U.S.C. 1247(d) (Trails Act), and submitted a
statement of willingness to assume financia responsbility for the right-of-way and acknowledged that
use of the right-of-way is subject to possible future reconstruction and reectivation of the right-of-way
for rail service asrequired under 49 CFR 1152.29. By letter filed on July 15, 2002, UP indicates that
it iswilling to negotiate with the Village for interim trall use, but only for that portion of the right-of-way
between milepost 12.81 and milepost 13.64.° The Village's request complies with the requirements of
49 CFR 1152.29 and UPiswilling to enter into negotiations. Therefore, we will issue aNITU for the
line segment between milepost 12.81 and milepost 13.64. The parties may negotiate an agreement
during the 180-day period prescribed below. If an agreement is executed, no further Board action is
necessary. If no agreement is reached within 180 days, UP may abandon the portion of the line
between milepost 12.81 and milepost 13.64, subject to the conditions imposed below. See 49 CFR
1152.29(d)(1). Use of the right-of-way for trail purposesis subject to restoration for railroad
purposes.

SEA hasindicated in its EA that the right-of-way may be suitable for other public use following
abandonment. The Village aso requests imposition of a 180-day public use condition on the line
segment between milepost 12.60 and milepost 13.64, precluding UP from:

¢ UP gates that, by letter agreement dated March 20, 2002, it agreed to sl asmall portion of
the property from milepost 12.60 to milepost 12.81 to HCGK Trugt, the owner of the adjacent
property where Crafty Beaver islocated. UP indicates that al terms and conditions for this sde have
been negotiated with an expected closing to occur on or about September 1, 2002, which is contingent
upon recalving, on or before the closing date, abandonment authority from the Board. By letter filed on
Jduly 29, 2002, UP dtates that the property that it intends to sell would not be needed for atrail and that
the existing Village-owned parking lot would provide public access. However, the northwest corner of
the property does not abut property owned by the Village. Therefore, the owner would have to grant
an easement to the Village over a portion of the northwest corner of the property in order to obtain a
contiguous trail over the entire lead with public access from Oakton Street. UP dtates that it
understands that Crafty Beaver and the Village are in discussions concerning the use of this property.
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(1) digposing of therail corridor, other than the tracks, ties and signal equipment, except for public use
on reasonable terms; and (2) removing or destroying potentid trail-related structures such as bridges,
trestles, culverts and tunnels. The Village states that the rail corridor would make an excdllent
recreationa and bicycle/pedestrian transportation trail that would connect amgor downtown residential
and employment center with a Chicago Trangt Authority rail sation.

We have determined that persons who file under the Trails Act may aso file for public use
under 49 U.S.C. 10905. See Rall Abandonments-Use of Rights-of-Way as Trails, 2 1.C.C.2d 591,
609 (1986) Trals. When the need for both conditionsis established, it is our policy to impose them
concurrently, subject to the execution of atrail use agreement. The Village has met the public use
criteria prescribed a 49 CFR 1152.28(a)(2) by specifying: (1) the condition sought; (2) the public
importance of the condition; (3) the period of time for which the condition would be effective; and (4)
judtification for the period of time requested. Accordingly, a 180-day public use condition will be
imposed on the line segment from milepost 12.81 to milepost 13.64, commencing from the effective
date of this decision and notice.” If atrail use agreement is reached on a portion of the right-of-way,
UP must keep the remaining right-of-way intact for the remainder of the 180-day period to permit
public use negotiations. Also, we note that a public use condition is not imposed for the benefit of any
one potentia purchaser. Rather, it provides an opportunity for any interested person to acquire the
right-of-way that has been found suitable for public purposes, including trail use. Therefore, with
respect to the public use condition, UP is not required to ded exclusvely with the Village, but may
engage in negotiations with other interested persons.

The parties should note that operation of the trail use procedures could be delayed, or even
foreclosed, by the financia assistance process under 49 U.S.C. 10904. Asdatedin Trals, 21.C.C.2d
at 608, an OFA to acquirerail linesfor continued rail service or to subsidize rail operations take priority
over interim trall usefrall banking and public use. Accordingly, if an OFA istimdly filed under 49 CFR
1152.27(c)(1), the effective date of this decision and notice will be postponed beyond the effective date
indicated here. See 49 CFR 1152.27(e)(2). In addition, the effective date may be further postponed
at later stagesin the OFA process. See 49 CFR 1152.27(f). Findly, if the lineis sold or subsidized
under the OFA procedures, the petition for exemption will be dismissed and trail use and public use
precluded. Alternatively, if asde or subsidy under the OFA procedures does not occur, the trail use
and public use processes described above may proceed.

" Inlight of UP's agreement to sall the portion of the property from milepost 12.60 to milepost
12.81 to HCGK Trug, that portion will be excluded from the public use condition.
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It is ordered:

1. Under 49 U.S.C. 10502, we exempt from the prior approval requirements of 49 U.S.C.
10903 the abandonment of the South Segment and discontinuance of service over the North Segment
by UP of the above-described line, subject to employee protective conditionsin Oregon Short Line R.
Co.—Abandonment—Gaoshen, 360 |.C.C. 91 (1979), and subject to the conditions that UP shdl: (1)
retain its interest in the South Segment of the line until completion of the section 106 process of the
National Historic Preservation Act, 16 U.S.C. 470f; (2) notify NGS 90 days prior to commencement
of any planned activities that will disturb or destroy the geodetic station marker identified on the South
Segment of theline in order to plan for itsrelocation; (3) leave intact dl of the right-of-way between
milepost 12.81 and milepost 13.64, including bridges, trestles, culverts and tunndls (but not track and
track materials), for a period of 180 days from the effective date of this decison and notice, to enable
any State or loca government agency or other interested person to negotiate the acquisition of the
South Segment of the line for public use; and (4) comply with the terms and conditions for implementing
interim trail usefrail banking procedures set forth below.

2. UPisdirected to serve a copy of this decision on Crafty Beaver within 5 days after the
service date of this decison and notice and to certify to the Board that it has done so.

3. If aninterim trail uselrall banking agreement is reached, it must require the trail user to
assume, for the term of the agreement, full respongbility for management of, any legd ligbility arisng out
of the trandfer or use of (unless the user isimmune from liahility, in which case it need only indemnify the
raillroad againgt any potentid liability), and for the payment of any and dl taxes that may be levied or
asessed againg, the right-of-way.

4. Interim trall usefrall banking is subject to the future restoration of rail service and to the
user’s continuing to meet the financia obligations for the right-of-way.

5. If interim trail useisimplemented and subsequently the user intends to terminate trall use, it
must send the Board a copy of this decison and notice and request that it be vacated on a pecified
date.

6. If an agreement for interim trail usefrail banking is reached by the 180th day after service of
this decison and notice, interim trail use may be implemented. If no agreement is reached by that time,
UP may fully abandon the South Segment of the line, provided the conditions imposed above are met.

7. An OFA under 49 CFR 1152.27(c)(1) to alow rail service to continue must be received by

the railroad and the Board by August 30, 2002, subject to time extensions authorized under 49 CFR
1152.27(c)(1)(i)(C). The offeror must comply with 49 U.S.C. 10904 and 49 CFR 1152.27(c)(1).
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Each OFA must be accompanied by thefiling fee, which currently is set a $1,100. See 49 CFR
1002.2(f)(25).

8. OFAsand related correspondence to the Board must refer to this proceeding. The
following notation must be typed in bold face on the lower left-hand corner of the envelope: “Office of
Proceedings, AB-OFA.”

9. Provided no OFA has been received, this exemption will be effective September 22, 2002.
Petitions to stay must be filed by September 9, 2002, and petitions to reopen must befiled by
September 17, 2002.

10. Pursuant to the provisions of 49 CFR 1152.29(e)(2), UP shdl file a notice of
consummation with the Board to signify that it has exercised the authority granted and fully abandoned
the South Segment of the line. If consummation has not been effected by UP sfiling of a notice of
consummation by August 23, 2003, and there are no legd or regulatory barriers to consummeation, the
authority to abandon will autométicaly expire. If alegd or regulatory barrier to consummation exigs at
the end of the 1-year period, the notice of consummation must be filed no later than 60 days after
satisfaction, expiration, or removd of the legd or regulatory barrier.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary



