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Ken Blodgett

Surface Transportation Board

395 E Street  SW

Washington, D.C. 20423-0001

Attention: Environmental Filing, Docket No. FD 30186

January 9, 2013
Dear Mr. Blodgett:
On behalf of Northern Plains Resource Council (Northern Plains) members, I am submitting the following additional scoping comments to the Surface Transportation Board (STB) in response to its November 1, 2012, decision that directed the Tongue River Railroad Company (TRRC) to file supplemental information related to the transportation merits of the revised line that the TRRC now proposes to build as outlined in its original application submitted on October 16, 2012. These comments are in addition to the comprehensive December 5, 2012, comments prepared by Northern Plains on the original October 16, 2012, application (herein attached) and are in response to the revised TRRC application submitted on December 17, 2012. Please ensure that all of our comments are entered into the public record. Also included as part of Northern Plains’ comments (and herein attached) are the previously submitted “Petition to Revoke Supplemental Application” prepared for Northern Plains by Attorney Jack R. Tuholske along with the “Changes in Market” report prepared by Power Consulting, Inc., and the verified statement of Gerald W. Fauth III.

Northern Plains has fought the Tongue River Railroad (TRR) since it was first proposed in the 1980s. But through all the tricks, twists, and turns we have seen the TRRC employ in our long history with this specious project, even we have been amazed at what has occurred since October 16. The speed with which the STB issued its decision – on October 22 – that included a Notice of Intent (NOI) to prepare an Environmental Impact Statement (EIS) as well as a draft scope of study for the EIS, a scheduling of scoping meetings, and a due date for scoping comments of December 6, 2012, was breath-taking and unprecedented. How could the STB so quickly process that application and issue its decision?

Then, 10 days later on November 1, 2012, the STB issued a new decision directing the TRRC to submit supplemental information for their original application. (It makes one wonder if the STB finally read the application and realized that it was severely lacking in project information, to say the least.) This supplemental information was due December 17. However, even though no one knew what supplemental information would be provided and, thus, did not fully understand what the proposed project would be, the STB held the public scoping meetings “on schedule” November 12 though 16. 

As we now know, the December 17 application supersedes the original application, and, rather than simply supplementing the record to include additional information regarding the “transportation merits” associated with TRRC’s October 16th application as requested, the application submitted by the TRRC totally changed the configuration and alignment of the proposed railroad from what had been proposed and promoted for nearly 30 years. Even though the scoping comment deadline was extended to January 11, 2013, this chain of events necessitates – we believe requires – that the STB step back and re-start the entire process, including the public involvement process. 

If individuals are not parties of record to this STB project, they may not be aware of the project proposal changes despite any published public notices – this has all occurred during the end-of-year holiday season when many people are gone and/or preoccupied. Consequently, members of the public who commented at the mid-November public scoping meetings may not realize they need to submit additional written comments to address this new alignment even though they could have valid concerns that need to be expressed and addressed. And, importantly, landowners who live along the new proposed route have not been properly involved in this process. We wish to register our strong protest to what we consider a flawed and unfair process and to urge the STB to start over with a new NOI and draft scope of study for the EIS that must be prepared.

We firmly believe that this December 17 application is an entirely new project. This application represents what we believe should be called TRR IV.  

Through the entire many-years process for the TRR as well as through all the subsequent proceedings and court cases involved with TRR II and TRR III, the TRRC has promoted – and received ICC (Interstate Commerce Commission) and STB approval for – its preferred original route from Ashland northeast along the Tongue River to Miles City. Indeed, TRRC’s original October 16, 2012, application sought to simply re-open the original docket to build the rail line based on their contention that the application was simply a “modifi[cation] by refinements” of the approved TRR I route. (It should be noted that Northern Plains very much objects to and disagrees with this claim. )

However, the new route proposed in the December 17 application no longer goes from Ashland to Miles City. It is deception to describe this newly proposed route as simply an amendment to the original TRR I route. As stated on page 2 of the application: “TRRC previously proposed in its October 16 Revised Application the construction of a line between Miles City, MT and Ashland/Otter Creek, MT following with some modification the alignment for the TRRC rail line approved by the ICC. However, TRRC herein proposes as its preferred alignment a different routing [emphasis added], hereafter referred to as the ‘Colstrip Alignment.’” 

That this is truly a new application is also supported by the fact that not only does Burlington Northern Santa Fe Railroad (BNSF) own ⅓ of the TRR, but also “BNSF is expected to be the sole operator over TRRC’s rail line . . .” (page 11, December 17 application). One could posit that this is really a BNSF project, and, thus, a new application is necessary.

Additionally, we are incredulous that a route that was originally rejected by the TRRC because of engineering problems as well as the added costs and mileage to stated markets has now mysteriously become feasible. We need to more fully understand what these new “refinements” are in order to understand TRRC’s abrupt turn-around from their previous and long-standing advocacy of the route from Ashland along the Tongue River to Miles City. We also note here that the “Colstrip Alignment” was rejected by the ICC in 1986.

Frankly, what we see in the December 17 application is that the TRRC has finally recognized that something like the Colstrip Alternative more logically moves the Otter Creek coal it proposes to transport to West Coast ports for shipment to China and other Asian countries. However, we note that the new application continues to use subterfuge in describing the destination markets for the coal being transported. Under the National Environmental Policy Act, an agency is required to accurately describe the “Purpose and Need” for a project. To date, the TRRC has not admitted the real purpose for this railroad, thus, the need for this railroad cannot be ascertained.

We believe that it is the responsibility of the STB to question and confirm all the statements that the TRRC makes in its application about this project. 

For example, we believe that the TRRC has misstated the destination market for the coal it hopes to transport. Details are found in our December 5, 2012, scoping comments, but suffice to say here: the market for coal in the United States has and continues to decline, and the growth in Asian coal demand is rising dramatically. As is well-known, the TRR is controlled by BNSF and Arch Coal (34.68% each). Arch Coal (the lease holder of the Otter Creek coal tracts) has made several representations to investors and others that the Asian export markets would be the primary market for the Otter Creek coal via proposed new coal export terminals in the Pacific Northwest. In particular, Arch Coal is a major investor in the proposed export terminal at Longview, Washington. The port of Longview is serviced by the BNSF Railroad, the railroad that will operate the TRR. 

Second, we again question why Terminus Point #1 is included in this application when there is no Montco Mine (nor is there a state permit to develop such a mine) or any valid proposal for any other mine in this area. Why is Terminus Point #1 included when the amount of coal to be transported from this location is “0”? No such terminus point is needed, so it should not be built. 

Alternatively, if there are any valid plans for new mines being discussed that would be serviced by Terminus Point #1, then we strongly believe those plans need to be revealed and incorporated into this application and EIS. This is critical because any such plans will alter the total amount of coal that will be shipped via the TRR. 

Frankly, we believe that the statements in the application that only 20 million tons of coal will be shipped are so-calculated to avoid greater scrutiny by the STB. This tonnage conveniently represents 3.7 loaded (coal-bearing) trains or 7.4 total trains each day. If the true amount of coal to be shipped was revealed, the total number of trains would most likely be more than 8 each day. This number of trains would trigger the STB’s threshold for incorporating “downstream” impacts to all other areas and communities that would result when the TRR traffic is added to the rail system. 

The STB needs to question and compel the TRRC to explain why it is asking for a 200-foot right-of-way if the application is really based on the TRR being a “single-track.” There is only one reason for such a wide right-of-way: this rail line will eventually be double-tracked in order to handle more trains. Arch Coal and the BNSF Railroad, majority owners of TRR, plan to transport more than 20 million tons of coal. Those plans need to be acknowledged in the application so that the EIS being prepared by the STB properly identifies the “downstream” impacts of this project and analyzes the environmental consequences.

Again, we believe that it is the responsibility of the STB to question and confirm all the statements that the TRRC has made in its application about this project. It is imperative that the STB “connect all the dots” in reviewing this application as well as in the preparation of the EIS. This includes determining both the true destination and a more accurate total amount of coal that will be transported by the TRR. It includes not only the enormous impacts and consequences of the TRR short line but also the connected and cumulative impacts resulting when the TRR joins with the existing BNSF east-west rail line that will carry the Otter Creek coal to its final destination.

Again, we believe that the December 17, 2012, application must be treated as a new project – TRR IV. We believe that the STB must issue a new NOI and draft scope of study for the EIS and hold new scoping hearings.

As stated in our December 5, 2012, scoping comments, Northern Plains firmly believes that a determination of the "transportation merits" of the TRR – whether or not this railroad serves a "public convenience and necessity" – cannot be fully ascertained until after the environmental analysis of the impacts of the project and the accompanying public process are completed. This is especially true as this December 17 application represents a new proposed rail line route. Consequently, we urge the STB to make the determination on the TRR's "public convenience and necessity" after the EIS process is complete.
Additional Issues That Must be Thoroughly Analyzed and Evaluated in the EIS

The issues raised in our December 5 scoping comments are applicable and incorporated by reference into these comments that we have prepared for this new project, called the “Colstrip Alternative.” There are some specific additional concerns raised by this new application that we wish to include as part of our scoping comments.

The total lack of clarity for the location of the 8,500-foot passing siding and the three set-out tracks that will be 500- to 4,000-feet in length is extremely problematic for landowners along the Colstrip Alternative. Without understanding these significant proposed aspects of the project, it is difficult for any landowner or concerned citizen to know what might be in store for areas along the route of potentially critical importance to wildlife or other natural resources, cultural resources, and/or ranching operations.

What improvements/impacts to both the Greenleaf Road and Cowcreek Roads will be necessary if the Colstrip Alternative for the TRR is approved? Who will pay for these changes to the roads?

The town of Colstrip is now directly and significantly impacted by the trains that the TRRC proposes to send along this new rail line to its connection with the BNSF line north of the community. How will the TRRC mitigate the impacts to Colstrip? The increased time that rail crossings are blocked, thus impacting emergency services as well as normal traffic as well as the increase in noise, coal dust, and diesel fumes must be addressed in the EIS.

Further, the new route alternative to Colstrip will likely negatively impact the existing coal mines at Colstrip and even Hardin. It is possible that these mines could even be shut down. This would mean that stable communities could face a socioeconomic crisis that is the opposite of the one that could be faced by Ashland. This EIS must include a thorough and honest socioeconomic analysis of what this TRR proposal means for the region’s people, communities, services, stability, and economic structure.

Conclusion

As stated in our December 5, 2012, scoping comments, Northern Plains has opposed the building of this railroad since it was first proposed in the 1980s. We will fully participate in the EIS process. However, we continue to vigorously oppose the construction of the TRR, no matter what alignment is proposed. 

We believe that the December 17, 2012, application must be treated as a new project – TRR IV. We believe that the STB must issue a new NOI and draft scope of study for the EIS and hold new scoping hearings. We believe that it is imperative that the STB question and confirm all the statements that the TRRC makes in its application about this project. We do not believe that this railroad deserves to be granted the status of “public convenience and necessity,” and we firmly believe that that status should not be granted until after the EIS process is completed. We continue to believe that the “no-action” alternative should be chosen.

We believe that the STB must fully consider the consequences of this project’s significant and severe – in many cases irreparable – impacts to the numerous non-mineral resources in the project area; the agricultural economy and vitality of area residents; the cultural values this area holds for many Native American tribes; and the health, life, and safety of the area’s inhabitants and those in the rest of Montana traversed by the coal export rail lines. This is true no matter how many miles of track the TRRC proposes to lay – a reduction in miles does not equate to a reduction in impacts. 

The impacts from the TRR must be balanced against the knowledge that the benefits of this project are not going to the American people – those go to the coal and rail company executives and shareholders. Additionally, the coal – one of our nation’s energy resources – will not be used in our country but will be exported to our nation’s economic competitors. And, finally, Montanans – and the rest of the American people – will suffer the myriad of costs of this project.

These comments are submitted with the hope that the EIS prepared by the STB will bring substantive and meaningful information together so that a fully informed decision on this project can be made. Indeed, that is our expectation.

Sincerely,
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Walter Archer, Chair

Northern Plains Resource Council 

220 S. 27th Street, Suite A, Billings, MT 59101
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