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Attention: Environmental Filing, Docket No. FD 30186

December 5, 2012

Dear Mr. Blodgett:

On behalf of Northern Plains Resource Council (Northern Plains) members, I am submitting the following scoping comments to the Surface Transportation Board (STB) in response to its October 22, 2012, Notice of Intent (NOI) to prepare an environmental impact statement (EIS) on the application to build the Tongue River Railroad (TRR) in Montana. This application was submitted by the Tongue River Railroad Company (TRRC) on October 16, 2012. These comments are submitted in an effort to aid the STB in identifying issues that we believe should be addressed in the EIS. While we have made a good-faith effort to identify issues we believe are relevant to the proposal as presented, we know that the STB has directed the TRRC to file additional information in a revised application that is due December 17, 2012. We reserve the right to provide additional comments on that application and, if necessary, in the future as this project continues to evolve. Please ensure that our comments are entered into the public record.

Northern Plains is a grassroots conservation and family agriculture non-profit organization based in Billings, Montana. Northern Plains organizes Montana citizens to protect our water quality,

family farms and ranches, and unique quality of life. Northern Plains is dedicated to providing the information and tools necessary to give citizens an effective voice in decisions that affect their lives.
Northern Plains formed in 1972 over the issue of coal strip mining and its impacts on private surface owners who own the land over federal and state mineral reserves as well as the environmental and social impacts of mining and transporting coal. Many of our members own farms and ranches along the various alternative routes proposed by the TRRC in its application for this railroad as well as in the area along Otter Creek that is slated for coal development to supply that railroad. Our members’ livelihoods depend entirely on clean air and water, native soils and vegetation, and lands that remain intact. The proposed TRR would bisect and disrupt not only individual ranches but an entire rural, agricultural valley that has existed sustainably for more than 100 years. Many more of our members live along and near railroad lines that will be the subsequent conduits for the millions of tons of coal proposed for shipment by the TRR to the coal's final destination.

Northern Plains has opposed the building of this railroad since it was first proposed in the 1980s. We have argued for years that the environmental analysis in the first and subsequent EISs was scant, flawed, and useless for making an informed decision. Eventually, and after much time and great expense to our members and our organization, the Ninth Circuit Court of Appeals has agreed with us and directed that the STB start over and do it right. For that we are grateful. 

Through these many long years, however, the TRRC has persisted in its speculative schemes, searching for a reason to be built (e.g., TRR II, TRR III, and now this proposal). The repeated threats of eminent domain and the intimidation that the TRRC has used against our member landowners all these years will not be forgotten. The fact that this project has been "hanging over the heads" of our member landowners and others for years has resulted in lessened property values and in landowners being unduly concerned about whether or not to make certain improvements to their properties. This railroad has always been a speculator's dream, but even so, it has harmed many.

Through these many years we have learned much, and our expectations about what should be included in this EIS and the thoroughness of the analysis used to evaluate the environmental consequences of this project will be uncompromising. We expect that the EIS prepared for this project will provide the agency decision maker with all the information necessary to ensure that there is a real and valid purpose and need for the TRR; that viable alternatives, including the no-action alternative, have been thoroughly examined; and that the benefits of the action outweigh the many environmental consequences. 

Purpose and Need

The TRRC in its October 16 application assumed that the original permit it received in 1986 for the TRR is still fully in place. Our reading of the STB's November 1, 2012, decision requesting additional supplemental information from the TRRC states otherwise. Specifically, "We make clear here that we reopened the TRR I proceeding to review in full what is now the entire TRR I line construction project. The Board's review will include . . .  an examination of the transportation merits supporting the entire TRR I line." 

We believe that a determination of the "transportation merits" of the TRR – whether or not this railroad serves a "public convenience and necessity" – cannot be fully ascertained until after the environmental analysis of the impacts of the project and the accompanying public process are completed. Consequently, we urge the STB to make the determination on the TRR's "public convenience and necessity" after the EIS process is complete. 

The purpose of this railroad has changed multiple times through the years and with this application it has changed again. Frankly, in our opinion, the TRR should now be re-christened the Coal-to-China Railroad. There is one purpose for this railroad and one purpose only – to haul Otter Creek coal to West Coast ports for shipment to China. We are aware of no other coal mine proposals in either Rosebud or Powder River counties beyond the proposed (and yet-to-be-permitted) Otter Creek Mine. What other coal mines are envisioned by the TRRC – in the foreseeable future – for supplying their railroad with a reason to be built? It seems there is none by TRRC's own admission on page 20 of their application (“. . . at present, there are no known mine projects other than the Otter Creek mine in that area.”). Based on statements from Arch Coal (detailed below) and the fact that use of coal in U.S. power plants has declined (and continues to decline) significantly (details below), we believe that the TRRC must detail in their application exactly where the coal they are hauling is headed and include the impacts to Montana and the Pacific Northwest related to coal export.

In the October 16, 2012, application that the TRRC filed with the STB, the description of the proposal states on page 2: "The rail line approved in 1986 splits into two branches just south of Ashland, MT and has two Terminus Points – (1) Terminus Point #1 continues southwest and terminates at the previously proposed Montco Mine location ("Montco Mine Spur"). . . ." Later (on page 5), the application states: "TRRC no longer seeks to construct the rail line from Terminus Point 1 to Decker, Montana authorized in the 1996 TRRC II Decision and the 2007 TRR III Decision." Why, then, is the branch line south of Ashland, Montana, to Terminus Point #1 – the Montco Mine location – included in this application and the STB's NOI? 

In 1984, the Montana Department of State Lands (DSL) issued the Montco Mine a surface mine permit, but, the mine was never built. By 1994, because no work had begun, the DSL denied Montco another renewal to its mining permit. This denial resulted in court challenges with Northern Plains, Native Action, and the Northern Cheyenne Tribe participating as interveners on the side of the State to deny the permit renewal. The case was eventually decided in the State's and intervener's favor by the Montana Supreme Court in October 1997. The result is that the Montco Mine has no permit to mine coal. So, again, what is the purpose of this branch line? 

By TRRC's own admission on pages 20/21 of their application, the land traversed by the rail line is used primarily for livestock grazing and to raise dry-land crops. "It is not known at this time whether other industries will locate in the area served by the TRRC's line, but TRRC will hold itself out as a common carrier to transport for any shipper upon reasonable request." [emphasis added] This is a bet "on-the-come" and based on nothing, in our opinion. The TRR is not a "common carrier" and should not receive a permit to build a private, single-purpose railroad that will have significant and devastating consequences for the Tongue River valley and its residents.

Proposed Action and Alternative Routes

This NOI also states (on page 4) that "[the STB's] Office of Environmental Analysis (OEA) is interested in scoping comments on potential alternatives to TRRC's proposed alignment, including at a minimum, those analyzed in the EIS in TRR I." No detailed maps or description of these alternatives were provided. 

Because Northern Plains and many of our members are "parties of record" to this docket, we received an additional notice that did include a very general overview map and written description of the proposed route and alternatives (Moon Creek, Colstrip, and Tongue River Road alternatives). Most – but not all – landowners along the proposed route are likely "parties of record." But, landowners along the alternative routes are most likely not "parties of record" so they have no idea that this new TRRC application includes alternatives that might impact them. This is unfair and wrong. When coupled with the break neck speed with which the STB announced the scoping, held hearings, and established a deadline for comments, it gives the appearance that the process is purposely truncated, which denies potentially impacted landowners the ability to study the alternative routes and evaluate the impacts a specific route could have on them. 

The TRRC application includes a confusing written description of the proposed project (pulling wording from various past applications/EISs and pasting them together here), a general overview map (from Miles City to the Ashland/Otter Creek mine area), and aerial photos from the 1980s/1990s. These aerial photos are often incorrect as some properties have changed ownership. The application also refers the reader to previous documents (e.g., TRR III, the Radian Report), which most people do not have or have a way to access.
Our members and others who own land along the proposed route and alternative routes need to understand exactly where this railroad might be located so that they can adequately understand and address any impacts and concerns should the route be located across their land. The public must be afforded accurate, current information on the proposed route and alternative routes if we are going to have the opportunity to comment effectively on this project. 

Under the National Environmental Policy Act (NEPA) and the Council of Environmental Quality (CEQ) regulations implementing NEPA, agencies must fully consider the “no-action” alternative. Project approval is not – and should not be – automatic. We believe there are many reasons that the environmental and social and economic consequences of this proposed action should not be approved. We hope – we expect – that the no-action alternative will be fully considered, analyzed, and evaluated during this EIS process.
We appreciate the STB's November 1, 2012, decision requesting additional supplemental information from the TRRC; however, we believe that that information is necessary to adequately scope the issues and concerns that need to be included in the EIS being prepared by the STB. We strongly urge the STB to leave the scoping period open until all the pertinent information, including that on routes and alternatives, is supplied by the TRRC and available to the public. We also believe that additional public scoping meetings will be necessary at that time to address any new proposals or significant information.

Finally, we are incredulous that the TRRC has not proposed an additional alternative. Even if the company insists on their original proposed route that goes toward Miles City (and the company does not want to consider the Moon Creek alternative for whatever reason), why would there not be an alternative route that curves west as the railroad approaches Miles City and crosses Interstate-94 west of the Miles City Fish Hatchery? Such a route would avoid the incredibly negative consequences to the hatchery that a rail line poses as well as avoid the impacts and environmental consequences of nearly certain increases/ exacerbations to the Miles City flooding issues (as well as other impacts to the community) [see comments below for specific concerns]? The coal from Otter Creek is destined for Asia. Why is the route of the TRR headed east into Miles City only to turn west to the coast?

Issues That Must be Thoroughly Analyzed and Evaluated in the EIS

The following issues are presented in the order outlined in the NOI, and this order does not necessarily represent a level of priority for Northern Plains' members. Each issue comment is important in its own right to the preparation of a complete and thorough EIS document that provides the agency decision maker with all the information necessary to make an informed decision.

The purpose of the NEPA EIS requirement is to ensure that available data is gathered and analyzed prior to implementation of the proposed action. It is critical that current, scientifically valid baseline data be gathered in order to accurately judge the merits of this proposed action. If necessary, this may mean that the STB must negotiate with private property landowners to gain access to their property to gather data for the EIS. Requirements of the EIS process also mean the STB will use this data to analyze and disclose the degree of impacts to resources, not just merely state the obvious (that is, for example, to simply provide a list of wildlife species found in the area instead of analyzing population status, habitat needs, and possible reasons for any decline in numbers).

Finally, for each category that the STB describes in this NOI, an item termed "mitigative measures" is listed. This NOI states (on page 4) that following the scoping period on this draft scope of study, a Final Scope of Study will be issued for the preparation of a draft EIS for this project. That Final Scope of Study "will also contain OEA's preliminary recommendations for environmental mitigation measures." 

We respectfully remind the STB that in the Ninth Circuit Court of Appeals December 29, 2011, decision on the suit brought by Northern Plains against the STB concerning TRR II and TRR III, the Court admonished the STB that ". . . mitigation measures, while necessary, are not alone sufficient to meet the Board's NEPA obligations to determine the projected extent of the environmental harm to enumerated resources before [emphasis added by the Court] a project is approved. Mitigation measures may help alleviate impact after [emphasis added by the Court] construction, but do not help to evaluate and understand the impact before construction. In a way, reliance on mitigation measures pre-supposes approval [emphasis added by Northern Plains]." We strongly urge the STB to take the Court's admonition to heart in its preparation of this EIS.

1) Transportation Systems

As stated above, our members and others who own land along the current proposed and alternative routes need to understand exactly where this railroad would be located so that they can adequately understand and address any impacts and concerns should the TRR route be located across their land. In particular, landowners crossed by alternative routes need to be notified as soon as possible that they might be crossed. The public must be afforded the opportunity to have copies of accurate, current maps of the proposed route and alternatives if we are going to be able to effectively comment on the proposed rail line and alternative routes. 

Currently, unit coal trains are 120-125 cars (or 1¼ miles) in length. The application states that the TRR will be designed to accommodate coal trains that are 150 cars in length. Proposed sidings are, thus, approximately 1⅔ miles long. The application and the NOI are vague concerning details of where these structures will be built, stating only that they will be "near" MP 27 and MP 46. Please ensure that accurate detailed information on the siding locations is disclosed and thoroughly discussed in the EIS.

The locations of the set-out tracks, which could each be nearly a mile in length, are not disclosed. The set-out tracks are for "temporary" storage of cars needing repair as well for as storing and clearing of maintenance equipment. What other structures/facilities will be located along with the set-out tracks? How long could cars or equipment located here be parked and stationary? Essentially, what does "temporary" mean (e.g., for many months, even years, rail cars were stored along a track adjacent to the Missouri River between Helena and Great Falls; this "temporary" storage not only was a major problem for landowners but was even more problematic for wildlife whose ability to access water was severely hindered by the long-stationary cars)?

The Tongue River Road (S-332) is the north-south, all-weather-gravel county road that parallels the Tongue River between approximately Ashland and Miles City. In the past year, a corridor study was initiated to analyze potential improvement options, cost estimates, and possible funding options for upgrading the road. How does the placement of the TRR route impact this study and the road? Will the TRR necessitate movement of the road or any infrastructure improvements? Will the TRRC participate in cost-sharing any of the costs for improving S-332 especially if the railroad requires re-routing or other infrastructure changes? We believe that the improvement of this road is a connected and cumulative impact of the TRR. How would these two projects be co-planned and/or co-managed to lessen impacts to residents and users of the road during the construction phase for either or both projects?

The EIS needs to address the issue of crossing Interstate-94 and the issues that are involved with this major and important east-west throughway serving eastern Montana. 

How will the TRR cross U.S. Highway 212 at Ashland? This is a major trucking route. How many trucks and other vehicles travel this road each day? The idea of a crossing with flashing lights and guard arms at the bottom of the hill entering Ashland is cause for significant concern. Will the TRR be required to build an overpass for either the road or the railroad? This issue should be thoroughly examined in the EIS.

We discuss the issue of coal export in detail later in our comments; however, we wish to raise here the fact that the increased coal train traffic that is proposed by the TRR will contribute to this connected, cumulative, and extremely significant related issue facing Montana and the Northwest. Increased coal train traffic from the TRR will contribute to the impacts along the entire existing rail transportation network in Montana and the Northwest. While the TRR might argue that they will "only" be adding approximately 26 round trips per week to the current rail traffic, that rail traffic will potentially increase if coal export becomes a reality, and the additional traffic from the TRR contributes to this significant connected and cumulative issue.

In July 2012, the Western Organization of Resource Councils (WORC) released a report, Heavy Traffic Ahead: The Impacts Associated with the Expected Increase in Railroad Export Coal Movements from Powder River Basin Origins to Existing and Proposed Pacific Northwest Export Coal Terminals, prepared for WORC by rail transportation consultants Terry Whiteside and Gerald Fauth, III, and transportation attorney Richard Streeter [see http://www.heavytrafficahead.org/]. Among the many conclusions in the report, some that are most pertinent to the issue of "Transportation Systems" include:

· The west-bound movement of coal is likely to disrupt the frequency and reliability of inbound and outbound shipments of containerized traffic and that traffic would likely experience diversion to California and Canadian ports.
· Export grain railroad traffic would be adversely impacted by the reduction of rail capacity and would likely experience deterioration of rail service, such as higher transit and cycle times, and would likely incur higher costs in the form of higher freight rates and equipment costs.
· Many areas along the routes would require major upgrading and expansion of existing tracks and related infrastructure, which could cost billions of dollars.  
· While this coal export commerce would generate billions of dollars in annual revenues for railroad, coal, and port terminal companies, state and local governments would bear the brunt and burden of most of the related infrastructure costs in their localities and would likely be required to spend hundreds of millions of dollars in related mitigation, litigation, debt, and other costs associated with the necessary improvements to accommodate export coal traffic levels.
2) Safety

The TRR must develop a detailed emergency response plan for derailments. That document should be included in the EIS so that affected landowners and area residents can have the opportunity to comment on those plans. The plan should clearly explain how the TRR would respond to any spillage of hazardous materials such as fuel. The plan should detail how a coal spill into a waterway would be responded to and addressed.

If soil contamination occurs because of the operation of the TRR or because of an accident, where will TRR haul the contaminated soil? What sort of a bond must TRR post to ensure that any environmental, health, life, and safety issues are properly dealt with because of a derailment?

What safety measures are required for rural crossings? If an accident occurs, what are TRR's obligations/ responsibilities? Are landowners who are crossed by the railroad liable for accidents in the TRR right-of-way, even through no fault of their own? 

What will be the impacts of increased train traffic through Miles City on local traffic as well as safety at railroad crossings?

Will TRR fence the entire right-of-way? If not, will TRR be required to compensate ranchers for any cattle or other livestock injury or death should that animal be hit on the tracks? If livestock obtain access to the tracks and cause a derailment, what liability would a rancher incur? 

The Tongue River Valley is a semi-arid area that experiences many fires (both man-caused and natural). The fires of 2012 were catastrophic. Railroads are notorious for starting fires. Will TRR be required to prepare a fire suppression plan? How will it be implemented? Who will pay if the railroad starts a fire? The railroad's location could present an impediment to quickly accessing an area during a fire. What is the liability of the TRR if its trains start a fire and/or impede emergency responders? 

3) Land Use

The TRR will industrialize an agricultural area that currently enjoys clear air, clean water, native grasslands, valuable fish and wildlife habitat, quiet communities, and abundant recreational opportunities. Together, the proposed railroad and the coal mine it is dependent on for a reason to exist would fundamentally change the character of the environment and the quality of life enjoyed by Northern Plains' members and other residents of this area. The area will be permanently and negatively affected by the TRR and its connected and cumulative activities.

Currently the Tongue River valley is filled with ranches that have been operational for generations. It is a quiet, low-population, rural agricultural region. The EIS must include baseline data on the number of acres and locations of prime farmland in relation to the proposed railroad as well as baseline information on the productivity of these prime farmlands and the importance of such irrigated lands to the farms and ranches of the valley. What are the numbers of prime farmland and rangeland that will be lost to the TRR? How will the TRR compensate landowners for the severed portions of farm- or rangeland if no longer usable? 

If the railroad crosses a ranch, portions of the property, including agricultural fields, irrigated pastures, winter pastures, calving pastures, and other important ranch areas, could be severed. How will this be addressed? Some of these ranch areas are not replaceable elsewhere because of specific requirements or reasons for their current location (e.g., calving areas located near ranch homes for easier access during this multi-day, 24-hour cycle, irrigated pastures near water sources). 

Additionally, the value of the entire ranch will be diminished should the railroad bisect any portion of the ranch. Today, should a rancher want to sell his property, potential buyers often include those who are looking for recreational opportunities (e.g., for hunting); a railroad decreases such values. How will the landowner be fairly compensated by the railroad?

We also insist that the TRRC engage in open, honest, and fair negotiations with individual landowners and all efforts be made to avoid use of eminent domain for condemnation of private property.

Should the railroad cross a rancher's land, the following concerns are real, valid, and must be addressed:

· How will cattle and other livestock be kept off the railroad right-of-way? Will the railroad install and maintain fencing?

· If cattle and other livestock are cut off from access to water by the railroad, be it from a free-flowing stream or river, a spring or seep, or a man-made structure or impoundment (including stock water pipelines), will the TRR be required to either replace the water or provide safe passage from one side of the tracks to the other for those animals?

· While cattle can, under the right conditions, be encouraged (or forced) to move through a culvert under a rail line (assuming there is no train coming), what obligations will the railroad have to keep those culverts free from drifted snow? 

· Will the TRR be required to install bridges instead of culverts, which would allow for better cattle passage (as well as better wildlife passage)? This should be examined in the EIS.

· If the railroad is located across a rancher's irrigated pasture or production land, will the railroad be required to pay for the costs to re-route the irrigation equipment?

· Weeds – the issue is explained in detail below in "Biological Resources," but suffice to say here, this is a critically important concern for Montanans along the proposed route (and/or alternative routes) and must be adequately addressed in the EIS and by the TRR.

· Fires – as explained above, fires are endemic to the area, but increased fires because of the railroad will further burden ranchers, government employees, and public safety employees. What sort of a fire management plan will TRR be required to complete and when will the public have the opportunity to comment on it? We believe that this should be part of the EIS process. Will the TRR be required to deposit an adequate bond for fire fighting and fire control?

· During construction, how will the railroad control dust? We have heard reports of "dust pneumonia" that livestock experienced in northern Wyoming during the construction of a railroad between Gillette and Orin Junction. There are also reports that grazing areas there became so covered with dust that some cattle refused to eat. Will the railroad be liable for these impacts?

· How will the railroad control livestock during construction? If fences are taken down and livestock wander away, will the TRR be responsible for returning the livestock and/or will the TRR be liable if an animal is injured or killed?

· Where will access roads for railroad maintenance be located? Will the TRR maintain these access roads and control for trespass?

As explained above (in "Transportation Systems"), there is a corridor study underway to analyze potential improvement options, cost estimates, and possible funding options for upgrading the Tongue River Road (S-332). What coordination will the TRR have with this project and will TRR participate in cost-sharing any of the costs for improving S-332? 

4) Recreation

The Tongue River area is an important and popular big game and bird hunting area. How will the railroad impact hunting? Please compare hunting information for this currently relatively pristine area with other areas in the West following construction of a railroad. Many landowners in the area participate in the Block Management Program managed by the Montana Fish, Wildlife and Parks (FWP) Department. Will the railroad or the landowner (either private or state owner) be responsible if a hunter (with permission to hunt on the specific land) is injured on the railroad right-of-way/easement? 

The TRR proposed route crosses the Tongue River Ranch, which was acquired by the State of Montana in 2007 and is managed as part of the state trust lands for our K-12 schools. The Montana Department of Natural Resources and Conservation (DNRC), Montana FWP, and Pheasants Forever joined together to purchase this property that is opened to all for recreational access and hunting. This publicly accessible ranch provides access to other public lands that were previously inaccessible. A railroad crossing this ranch presents numerous problems and, not only will essentially undisturbed habitat set aside for recreation be disturbed now by a railroad, but recreational users of the ranch will now be presented with physical barriers as well as liability concerns because of the railroad right-of-way. 

Please clarify if the TRR route includes either a passing siding or set-out tracks on the Tongue River Ranch. These additional industrialization structures are totally inappropriate on state land set aside for recreation. 

Properties abutting the Tongue River Ranch have established conservation easements for wildlife and non-development purposes. The TRR will degrade if not impinge on these easements. The railroad route should not be permitted to cross property set aside (with public money) for public recreational/hunting use.

The Spotted Eagle Park in Miles City would be significantly impacted by the TRR, both because of the safety issues involved with the railroad tracks near the park and with the increased likelihood of flooding due to the track placement (see below for further discussion of flooding issues). Please ensure that the EIS addresses this issue in detail.

5) Biological Resources

Comprehensive, current, on-the-ground baseline surveys and studies for all biological resources must be prepared for this EIS. As has been seen in the past EISs prepared for the TRR, without adequate studies, meaningful evaluations of the potential environmental consequences of the TRR cannot be made. A few, but by all means not all, points to consider are highlighted below.

The EIS will need to include baseline vegetative surveys and habitat maps. Are there any threatened and endangered species, species of special concern (regionally, nationally, or globally), or endemic species in the project area? How will native vegetation be protected or, if disturbed, restored/reclaimed? Vegetative surveys should map and detail the species found in wetland and riparian areas. Will the TRR be required to avoid these areas? If not, what process will be used for "replacement" of disturbed wetlands?

Construction of any kind, but especially large-scale transportation route construction, is notorious for spreading weeds. The Tongue River Valley is relatively free of noxious, exotic weeds. As part of the baseline vegetative surveys, a survey and detailed map of all weed infestations now found in any of the proposed or alternative route areas should be completed. How will the railroad prevent the introduction of noxious weeds, and, if those weeds appear, control them. Will sterilization of construction materials and steam-washing and inspection of equipment be required? During the operation of the TRR, how will weeds be controlled that could be traveling on the returning rail cars? If weeds are introduced into the area, will the TRRC be required to pay for their elimination/control? Will the ranchers whose property is crossed by a right-of-way corridor have any say in how these weeds are controlled? Who is responsible for controlling a weed infestation if the weeds are introduced via the railroad and escape the right-of-way? Will the TRRC be required to post an adequate bond for the control of weeds? As most weed control involves toxic chemicals, how will the TRRC ensure that the river and other waterways, riparian areas, and wetlands are protected?

The EIS will need to include baseline data for any terrestrial wildlife species, including threatened and endangered species and species of special concern, in the project area. This includes game (e.g., mule deer, white-tail deer, antelope, and elk) and non-game mammal species, birds, amphibians, and reptiles. These studies should include estimates of current population numbers, population trends (and causes for those trends), habitat requirements of each species and habitat conditions, as well as identification of critical wildlife habitat (e.g., winter range, calving ranges, nesting sites). Distribution maps should be provided where possible. How will construction activities and operation of the railroad impact species (e.g., what is the impact to species from the increase and constancy of noise)?
How will the railroad impact game migration corridors? Will game overpasses be considered (wildlife rarely will use culverts)? How will the railroad address normal wildlife passage along its route, especially in relation to wildlife accessing water? How will the railroad be fenced and will that fence accommodate wildlife passage (e.g., antelope do not jump fences but must be able to crawl under or through fencing)? Will the railroad route be adjusted if important or critical wildlife habitat is identified? What is the estimated numbers of wildlife that will be killed by the railroad? How will the railroad adjust its operation to avoid wildlife kill?

Prairie bird species (both game birds and non-game resident and migratory species) are an important ecological component of the short-grass prairie. Many of these species are struggling due to declines in this once wide-spread habitat. The TRR will impact these species by industrializing a rural area that is nearly intact ecologically. 
Raptors such as burrowing owls, short-eared owls, golden eagles, ferruginous hawks, and merlins are known to inhabit the area. Burrowing owls are of particular interest because of the rapid decline in their numbers and because they appear to be totally dependent on mammal burrows with prairie dog towns providing prime habitat. Ferruginous hawks and merlins have suffered population declines in this region. The EIS must address the added stress and impacts that will result from the construction and operation of the TRR.

What neo-tropical migratory species inhabit the area; which species breed here and which simply pass through? What are the regional trends for these species and is any habitat in the Tongue River Valley considered critical for their survival? It is known that songbird species richness and breeding bird densities are highest in riparian woodlands and wetland habitats. How will the TRR impact these areas? Bald eagles, a threatened species, are known to inhabit the Tongue River area. Nest areas must be identified and avoided.

The sagebrush steppe is one of the most severely threatened bird habitats in the Intermountain West.  Brewer’s sparrow, sage sparrow, sage thrasher, and sage grouse are particularly vulnerable as sagebrush declines, which is happening due to destruction, disturbance, and introduction of non-native species.  The greater sage grouse, a candidate for listing on the threatened and endangered species list, are viewed as an indicator species for the sagebrush community. 

The greater sage grouse has seen a drastic decline in its population numbers (from 16 million 100 years ago to about 200,000 today) and is known to have resident populations in the area proposed for development by TRR. While Montana appears to have healthy populations of sage grouse today, the species has been in dramatic decline elsewhere in the West due to habitat loss and fragmentation as well as the impacts of energy development. Sage grouse leks are known to be located on some of the properties along the proposed TRR route and alternative routes, including the Tongue River Ranch. Research on sage grouse has shown that disturbances within 1 mile of an active lek have adverse impacts on the sage grouse population.  Sage grouse are most sensitive during breeding and nesting seasons (1 March – 15 June); however, there is evidence that disturbance during winter and of winter habitat are also critical to sage grouse viability and survival. The EIS must detail how the TRR impact this imperiled species and those environmental consequences must be fully considered.

The EIS will need to include baseline data for any aquatic species (both fish and invertebrates), including threatened and endangered species and species of concern, in the project area. These studies should include estimates of current population numbers, population trends, habitat requirements, habitat conditions, and identification of critical aquatic habitat (e.g., spawning and rearing sites) for each species.  

The Tongue River is a unique and nearly pristine prairie-river ecosystem. Such a warm-water, prairie stream provides essential habitat and is one of the last remnants of a once widespread Great Plains riverine community of fish and invertebrates. The macroinvertebrate communities in these remaining rivers are as rare and special as the fishery. Various species were probably quite common generally in prairie rivers in the northern Great Plains in the past but have been declining and even eliminated throughout most of their historic range due to impoundments and other river alterations. Consequently, any impacts to this river system caused by the construction and operation of the TRR will be especially significant. The EIS must fully consider this issue.

Additionally, the Tongue River is important in its role for recruitment of fish in the lower Yellowstone River, and this must be protected. Small creeks and intermittent streams and ephemeral channels are also extremely important in this prairie ecosystem. A significant body of research in the Great Plains indicates that not only do intermittent streams support fish (they can be an important nursery area for juvenile fish), but they also play an important role in the biodiversity of the region.

The Miles City Fish Hatchery maintains a breeding stock of the endangered pallid sturgeon. As critically imperiled, the proper maintenance of this hatchery stock is essential to preventing the species' extinction. Why would the TRR be allowed to cross the Miles City Fish Hatchery when there are alternative routes available to the railroad? The vibration studies supposedly conducted years ago are flawed and not valid. State and federal biologists as well as the U.S. Army Corps of Engineers rejected the studies and stated they believed that the vibrations from the railroad through the hatchery would have significant impact on this imperiled species. The railroad should not be allowed to cross the Fish Hatchery property. As noted above, there are realistic alternative routes possible, and the TRRC should be told to examine them, and the EIS must fully evaluate this issue.

6) Water Resources 

Water is a precious resource in this semi-arid region of the state. Ranchers and other residents who live along the Tongue River rely on surface waters for irrigation and agricultural production. Shallow aquifers provide water for domestic and livestock use. Those who live farther from the river rely principally on groundwater wells for their water. Currently there are many maintenance-free springs and seeps that are used by both wildlife and livestock. If the TRR, either through construction or operation, disrupts or destroys any of these critical water sources, how will the TRR replace the water?

Again, when the railroad cuts off the access to water for cattle and other livestock – be it from a free-flowing stream or river, a spring or seep, or a man-made structure or impoundment, including stock water pipelines – will the TRR be required to either replace the water or provide safe passage from one side of the tracks to the other for those animals? 

A 2009 paper published in the scientific journal Geomorphology by Paul Blanton and W. Andrew Marcus, titled "Railroads, roads and lateral disconnection in the river landscapes of the continental United States," discusses the ecological and functional impacts to river landscapes when transportation infrastructure is imposed on mid-sized alluvial valleys in rugged terrain. It specifically discusses the long-term issue of cut-and-fill alluviation and the short-term issues of the flood and flow-pulse processes. How will the TRR integrate these findings into their plans? The EIS needs to fully evaluate these issues.

The STB must use the most up-to-date information to identify and discuss the status of the Tongue River and its tributaries for the entire length of the railroad. The EIS must discuss the magnitude and sources of any impairment to the river today, and discuss how such impairments could be worsened by the construction of the railroad.

The sedimentation to the river system that will result from the construction activity necessary to build the TRR proposed route, especially the cut-and-fill sections in drainages and the bridging necessary, has the potential to significantly harm the river and the aquatic life therein. All of the new infrastructure imposed in and next to the Tongue River will forever change flow regimes, introduce sediments, and will negatively affect the long-term health of the river. The EIS must fully detail how the TRR intends to avoid these impacts.

The EIS must clearly detail that the TRR will need certification from the State of Montana for the construction and operation of the TRR and ensure that those activities will not violate Montana water quality standards as required by Section 401 of the Clean Water Act. Furthermore, the Montana Water Quality Act requires that new non-point sources of pollution implement “reasonable soil, land, and water conservation practices.” These practices must include “methods, measures, or practices that protect present and reasonably anticipated beneficial uses.”  

Many of Montana’s numeric and narrative water quality standards are directly applicable to the construction and operations of the railroad including narrative standards that prohibit changes in water quality that will adversely impact aquatic life and other beneficial uses. The EIS must discuss the status of the TMDL [total maximum daily load] process for the Tongue River and detail the restrictions that bind the TRR to compliance with that process. (See below for further discussion of cumulative water quality issues.)

Where will the railroad get the water it will need for construction purposes? Water is a precious resource in this area and is already over-allocated.

7) Navigation 

Miles City is partially located in a floodplain (as well as partially located in the 100-year floodplain) and has experienced significant flooding in the past. While the NOI states that the U.S. Army Corps of Engineers has been invited to be a cooperator with the STB on this project, we believe that the Federal Emergency Management Agency (FEMA) must conduct a flood analysis of the impacts that construction of the proposed TRR route would create for Miles City.

Ice buildup in winter during low flows on the lower Tongue River and at its juncture with the Yellowstone River and the resultant flooding back along the Tongue as well as into Miles City can be a significant problem in some winters. The TRR route could exacerbate this problem; the EIS must fully examine this issue.

As part of the cumulative impact of coal export that is a connected issue to the construction of the TRR (detailed below), navigation issues in Puget Sound and along the West Coast need to be addressed in the EIS as part of that cumulative issue.

8) Geology and Soils

The general morphology of the area is either river valley or steep-sloped, highly erodible bluffs. Soils along the entire route must be mapped for soil type and slope stability. Estimates for loss of soil from erosion related to construction or operation of the TRR as well as for the cut-and-fills proposed must be calculated. See "Water Resources" for additional concerns about sedimentation. What is the earthquake-hazard potential in this region? 

Based on the geology and soils information, what is the potential for full reclamation of the land disturbed by the railroad right-of-way following construction? Will the TRR be required to deposit an adequate bond to ensure that reclamation activities are successful?

Does the TRR route cross any alluvial valley floors (AVF), defined by the State of Montana as “the unconsolidated stream-laid deposits holding streams where water availability is sufficient for sub-irrigation or flood irrigation agricultural activities”? If so, will the route or construction activities be modified to preserve this important resource? As a cumulative impact, the STB is obligated to consider whether or not the Otter Creek Mine will impact an AVF.

9) Air Quality

What is the ambient air quality of the area and what are the sources of impairment today? The EIS must detail how this project and the connected and cumulative projects described in these comments will affect the Class I air quality of the Northern Cheyenne Reservation.

In this dry and windy environment, construction activities that denude the soil will eventually lead to blowing dust, dirt, and debris. Please detail the potential changes to air quality from construction activities.

Railroad engines emit diesel fumes and coal dust can blow off the coal being hauled. What will be the affect on the ambient air quality of this area from the emissions resulting from the operation of the TRR? Will the TRR be required to cover the coal cars to reduce the amount of dust blowing off the coal? If not, how will coal dust be mitigated?

10) Noise and Vibration

We often don't think of noise as a health issue beyond the obvious link of loud noise exposure to hearing impairment and deafness, but the medical literature does link noise to significant human health issues. Noise is linked to cardiovascular disease, including increased blood pressure, arrhythmia, stroke, and ischemic heart disease. Noise is linked to cognitive impairment in children. Noise is linked to sleep disturbance and resultant fatigue, hypertension, arrhythmia, and increased rate of accidents and injuries. Noise can exacerbate mental health disorders such as depression, stress and anxiety, and psychosis.

The noise that the operation of the TRR will have in a currently rural, non-industrialized, agricultural valley is a significant impact. The noise from the additional train traffic through Miles City is also an impact that must be considered. The added noise of train traffic along the cumulative coal export route is an impact that must be considered.

Federal law requires train engines to blow their horn when approaching a crossing whether that crossing has guard arms that come down or not. There is a process that communities can go through to establish "Quiet Zones." But, the citizens of the community wanting the Quiet Zone generally pay for the infrastructure upgrades required to allow trains to not blow their horns – and it can cost millions. Will the TRR be required to help pay for these costs? 

As noted above, the Miles City Fish Hatchery maintains a breeding stock of the endangered pallid sturgeon. As critically endangered, the proper maintenance of this hatchery stock is essential to preventing the species' extinction. The vibration studies supposedly conducted years ago are flawed and not valid. State and federal biologists as well as the U.S. Army Corps of Engineers rejected the studies and stated they believed that the vibrations from the railroad through the hatchery would have significant impact on this imperiled species. If the TRRC persists in retaining this route for consideration in the draft EIS, the STB must ensure that current, comprehensive, and scientifically valid vibration studies are done.

The EIS should also evaluate the effects of vibration on structures such as bridges, retaining walls, homes, ranch structures, pipelines, irrigation systems, stream banks bluff cliffs that lie near the rail tracks. In particular, the areas with underlying clay soils will be potentially most impacted by vibrations. The EIS needs to identify these areas and ensure that the TRR avoids them or ensures that the structures are reinforced. We believe that a sufficient bond must be imposed on the TRR to ensure that future issues are properly dealt with and resolved.

11) Energy

The EIS must address the capacity and impact to the rural electric co-operative that supplies electricity to this region. Will all existing and anticipated electrical needs be met when the needs of the TRR, which requires electricity for its signal and communication infrastructures, are added to the grid? Is there enough power to supply the connected and cumulative Otter Creek Mine if it is permitted and built?

12) Socioeconomics

While we do not disagree with the idea that the TRR will provide numerous temporary construction jobs and possibly some new railroad jobs, the impacts to the communities and the region from the influx of those new workers must be detailed. Eastern Montana and North Dakota communities are reeling under the oil-and-gas boom economy. The lives of local residents have been up-ended by this dramatic change to their communities. 

Tax revenues are insufficient for the counties and communities to cover the increased costs of law enforcement, emergency services, schools, infrastructure maintenance, social services, and other government services (to name just a few). Communities often are faced with aging infrastructure, including water treatment and sewage treatment facilities, which could be overwhelmed by the increased use presented by these temporary workers. The EIS must clearly and fully address these issues. 

The EIS must fully disclose and analyze the issue of man camps. Will there be such camps or, if not, where will the construction workers be housed? If there are man camps, where will they be located, how large will they be, how will they be supplied with water, how will their sewage be dealt with? What will be the security/policing arrangements for such camps?

How will the workers be transported to the work sites each day? Will there be a busing plan to reduce accidents and impacts to the roadways? What steps will the TRRC take to prevent trespass from construction workers onto private property? What requirements or regulations will the TRRC impose on these temporary workers?

13) Cultural and Historic Resources

In 2011, the STB attempted to revise the existing Programmatic Agreement (PA) for the TRR project as it was soon to expire. The many affected tribes that the STB brought together for this discussion were incensed by the proposed revision of the PA as none believed they had been consulted during the original TRR I NEPA process. They also believed the PA was woefully deficient and that many things had changed during the past 25 years (e.g., the Battle of Wolf Mountain site and the Rosebud Battle site had both been designated National Historic Landmark sites). The tribes called for conducting complete ethnographic and archeological studies (including on-the-ground Class 1 surveys) and insisted that there be honest consultations with their Nations before they would sign any PA. 

We agree with the tribes that the STB must conduct full and complete ethnographic and archeological surveys along the route, the alternative routes, and in the general area that will be impacted by the TRR project. These impacts will be direct when in the path of construction and indirect due to the changes this project will bring to the ancestral homelands of these Native Americans. We also want to see a complete historic resources survey completed.

14) Aesthetics

The TRR will industrialize an agricultural area that currently enjoys clear air, clean water, native grasslands, valuable fish and wildlife habitat, quiet communities, and abundant recreational opportunities. The area will be permanently and negatively affected by the TRR and its connected and cumulative activities. Increased traffic, increased noise, increased dust . . . the list goes on (see comments above) and the end result is a quiet, peaceful, rural agricultural valley will be turned into an industrial zone. The EIS must address these values and issues.

15) Environmental Justice

Isolated ranch families, low-income residents of Ashland, many Northern Cheyenne tribal members, and the Amish community will all be disproportionately impacted by the construction and operation of the TRR. The EIS should discuss the impacts on these communities that the TRR will create.

Finally, an issue not identified by the NOI that is of great importance to our members is reclamation following abandonment. The verified statement of William M. Rowlands, the president of Otter Creek Coal, LLC, included in the TRRC application states, "Based upon the projected rate of production and estimated coal reserves in the planned mining area of 330 million tons, the Otter Creek Mine should allow for nearly 20 years of mineable coal production." What happens to the TRR, its right-of-way, and all the other facilities and equipment proposed for construction when the coal is gone and there is no more reason for the railroad? The EIS should discuss the abandonment and final reclamation of the land transformed by the railroad. What will happen to the railroad right-of-way when there is no longer a use for the railroad? The STB should evaluate and determine in the EIS if a reclamation bond is required for this significant and realistic not-too-distant end point for this project.

Connected and Cumulative Impacts of the Project that Must be Examined in the EIS
The National Environmental Policy Act requires, through the CEQ’s NEPA implementing regulations, that an agency must analyze any proposal in consideration of other actions that are connected (40 C.F.R. §1508.25(a)(1)) and are cumulative (40 C.F.R. §1508.7, §1508.25 (a)(2)). 

Specifically, "connected actions" are defined as: 

· those that are closely related and automatically trigger other actions that may require EISs; 

· those that cannot or will not proceed unless other actions are taken previously or simultaneously; or

· those that are interdependent parts of a larger action and depend on the larger action for their justification.

The Ninth Circuit has explained that “[p]roposals or parts of proposals which are related to each other closely enough to be, in effect, a single course of action shall be evaluated in a single impact statement” (Klamath-Siskiyou Wildlands Ctr., 387 F.3d at 998). “The purpose of this requirement is to prevent an agency from dividing a project into multiple actions, each of which individually has an insignificant environmental impact, but which collectively have a substantial impact” (Great Basin Mine Watch v. Hankins, 456 F.3d 955, 969 [9th Cir. 2006]). In determining whether there is a connection between projects, this circuit employs an “independent utility” test (Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105, 1118 [9th Cir. 2000], abrogated on other grounds by Wilderness Soc. v. U.S. Forest Serv., 630 F.3d 1173 [9th Cir. 2011]). The test asks whether “each of two projects would have taken place with or without the other.”

Specifically, Section 1508.7 defines "cumulative impacts" as: "the impact on the environment which results from the incremental impact of the action when added to other past, present, and reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or person undertakes  such other actions. Cumulative impacts can result from individually minor but collectively significant actions taking place over a period of time."

A cumulative impact analysis “must be more than perfunctory: it must provide ‘a useful analysis of the cumulative impacts of past, present, and future projects’” (Kern v. U.S. Bureau of Land Mgmt., 284 F.3 1062, 1075 [9th Cir. 2002]). To be useful to decision makers and the public, the cumulative impact analysis must include “some quantified or detailed information: . . . general statements about possible effects and some risk do not constitute a hard look absent a justification regarding why more definitive information could not be provided” (Ocean Advocates v. U.S. Army Corps of Eng’rs. 402 F.3d 846, 868 [9th Cir. 2005]).

As mandated by the Ninth Circuit Court of Appeals December 2011 decision, the STB in this current TRR EIS is required to not only address the cumulative impacts from coal bed methane development but also the development of the Otter Creek coal strip mine and impairments to water quality from all of these  (and other) reasonably foreseeable projects (668 F.3d 1067 [9th Cir. 2011]). We believe that there are additional connected and cumulative impacts to this project, which we include and detail below. 

Otter Creek Coal Strip Mine
As determined by the Ninth Circuit Court of Appeals and by the definitions above, the Otter Creek coal strip mine is integrally connected to the TRR project. One cannot and does not exist without the other. The mining of Otter Creek coal will be a connected and cumulative impact of the TRR, if the railroad is built, and must be addressed in this EIS. 

In March 2010, St. Louis-based Arch Coal, Inc. was the successful bidder for a state coal lease of the Otter Creek Tracts. If fully developed Otter Creek would become one of the largest new coal mines in North America. It will be a massive strip mine. Currently there is no coal mining in the Otter Creek Basin. As stated above, Arch Coal owns a 34.68% share of the TRRC. The principle (perhaps “only” is a more appropriate word) purpose of the TRR is to transport Otter Creek coal.

However, the Arch Coal lease of Otter Creek does not authorize or permit any mining activity. As earlier determined by the District Court and reiterated by the Montana Supreme Court in its October 2012 finding, ". . . Arch Coal, by leasing the Otter Creek tracts from the State, acquired 'nothing more than the exclusive right to apply for permits from the State'" [emphasis added].

In July 2012, Arch Coal, through its subsidiary Otter Creek Coal, submitted a permit application to the Montana Department of Environmental Quality (DEQ) for its Otter Creek mining plans. There are a number of processes that must be followed before this mine receives a permit from the State and is allowed to move forward with its plans. 

First, under the DEQ's Coal Permit Application process, a coal permit application must be deemed complete before it can be analyzed and evaluated for whether or not it is acceptable. Arch Coal must also present plans for review and analysis that comply with the Montana Strip Mine Siting Act and the Montana Strip and Underground Mine Reclamation Act (Title 82, Chapter 4, Parts 1 and 2, MCA). A Montana Environmental Policy Act (MEPA) EIS must also be completed for the coal mine proposal and that EIS must include all the cumulative and connected effects of the project including, for example, the construction of the TRR. 

All of the above (and other) processes must be completed before the DEQ issues any permit that allows mining at Otter Creek to go forward. Additionally, the State Land Board has retained final review of the project before it will be allowed to begin, which was reiterated in the Supreme Court’s October 2012 finding: “Further, as the parties stipulated in District Court, the mine operation and reclamation plan must be reviewed and approved by the State Land Board.”

The STB in its cumulative analysis of the TRR must include all the baseline information and analysis of the impacts that the Otter Creek Mine proposal will have on the environment and socioeconomics of the region. These projects are integrally tied to one another. One does not exist without the other. A critical question for the STB is: How will the environmental analyses and the compliance documents for these two inter-related projects be integrated? 

As mentioned earlier, the verified statement of William M. Rowlands, the president of Otter Creek Coal, LLC, included in the TRRC application states, "Based upon the projected rate of production and estimated coal reserves in the planned mining area of 330 million tons, the Otter Creek Mine should allow for nearly 20 years of mineable coal production." Not only are we concerned about what will happen to the Otter Creek Mine area when the coal has "played out," but what happens to the TRR, its right-of-way, and all the other facilities and equipment proposed for construction of that rail line when the coal is gone and there is no more reason for the railroad? The TRR EIS should discuss the abandonment and final reclamation of the land transformed by the railroad AND the mine.  

Coal Export 

By the definitions above, the issue of coal export is integrally connected to both the Otter Creek Mine and the TRR project. Our research shows that there will be a dramatic increase in coal export shipments from the Powder River Basin (PRB), which includes the Otter Creek Mine. In statements made by Arch Coal to the media and to their shareholders, the coal that the TRRC hopes to haul from the Otter Creek Mine (if it is permitted and built) is destined for the export market. Thus, the issue of coal export is a connected and cumulative impact of the TRR and must be considered in this EIS. 

We believe that it is the responsibility of the STB to confirm all the statements about this project that the TRRC made in its application. We believe that the TRRC (and Arch Coal) has significantly understated the potential annual coal production numbers as well as the destination market for this coal. We believe that the STB must “connect all the dots” in this EIS. This includes not only the enormous impacts and consequences of the TRR short line, but also the connected and cumulative impacts resulting when the TRR joins with the existing Burlington Northern Santa Fe (BNSF) east-west rail line that will carry the Otter Creek coal to its final destination. 

The TRR is controlled by BNSF and Arch Coal (34.68% each). Arch Coal has the lease for the Otter Creek coal tracts, the commodity to be hauled by the TRR, and BNSF will operate the TRR. While some coal may move east, those markets have and continue to decline. As revealed in statements by Arch Coal, Otter Creek coal is destined for export from the Pacific Northwest to Asia.

In January 2011, when Arch Coal announced that it had acquired a 38% interest in Millennium Bulk Terminals – Longview (MBT), Steven F. Leer, Arch's chairman and chief executive officer stated: "This transaction gives us a direct stake in participating in the growth of U.S. coal exports off the West Coast." In May 2011, when Arch Coal established a new subsidiary, Arch Coal Asia – Pacific Pte. Ltd., Mr. Leer stated: "With an expanded presence in the Asia-Pacific region, Arch Coal expects to extend its reach and seize new market opportunities as developing countries demand more and more energy."

Arch Coal has made several other representations to investors and others that the Asian export markets would be the primary market for the Otter Creek coal via proposed new coal export terminals in the Pacific Northwest, in particular the proposed export terminal at Longview, Washington. If permitted and built, the Longview terminal could handle 48 million tons of coal each year. Not only is Arch Coal a major partner in this terminal, but the terminal is served by the BNSF railroad, a partner with Arch Coal in the TRR. BNSF has recently announced major capital improvements totaling $217 million in Montana and Washington to “maintain and improve rail capacity.” These improvements include the construction of a “new lead to access the Port of Longview.”

The amount of money Arch Coal and BNSF are projecting to invest leads to no other conclusion but that Otter Creek coal is bound for the export market. Arch Coal paid the State of Montana $73 million for the Otter Creek coal tracts lease. BNSF is planning $217 million in rail track capital improvements, including to the Port of Longview. Arch Coal and BNSF are among those investing in the $600 million Longview Port expansion. Finally, Arch Coal and BNSF are investing $490 million in construction costs of the TRR. All of this money, more than $1.3 billion, is to move Otter Creek coal as well as other PRB coal to the Pacific Northwest for export to Asia, particularly China.

Arch Coal is the second largest coal-producing corporation in the U.S. supplying 13.8% of the nation's total coal production. The St. Louis-based corporation has holdings and mining complexes in Appalachia, Illinois, the Western Bituminous region, and the PRB. In 2009, 42% of the nation’s coal came from the PRB, and 99% of this coal was used in the U.S. However, coal consumption has declined more than 20% since the year 2000, and continues to decline, due to a variety of reasons (e.g., energy efficiency, the increasing use of cheaper natural gas, more stringent regulation of air pollution, and the retirement of aging coal-fired power plants).

The growth in Asian coal demand is rising dramatically, and the U.S. Energy Information Agency predicts that nearly 90% of that increased use will be in China. The three coal companies that dominate the PRB (Peabody Coal, Arch Coal, and Cloud Peak Energy) are all currently shipping coal to Asia – and publicly state that they intend to increase those shipments. To facilitate that goal, these coal companies have filed applications to build/expand several port facilities in Washington and Oregon. Arch Coal not only has interest in the port at Longview, Washington, it also has contractual agreements to use the Prince Rupert, British Columbia, coal export facility.

The opening of new coal export terminals in Washington and Oregon will have enormous impacts on the commerce and communities in Montana. There are multiple proposed terminals on the West Coast currently under environmental review, including Coyote Island Terminal at Boardman, Oregon, and the Cherry Point Terminal in Bellingham, Washington, or in pre-scoping stages, such as the Longview, Washington, port. If built, the Cherry Point and Longview ports together would be able to handle nearly 100 million tons of coal. Collectively, these projects would transform the region with traffic and rail congestion. 

The effects of the port proposals extend far beyond the ports themselves and will result in systemic impacts on the entire rail transportation system of the region extending from southeast Montana and northeast Wyoming all of the way through central, northern, and western Montana; Idaho; Oregon; and Washington.

As mentioned earlier, in July 2012 WORC released a report titled, Heavy Traffic Ahead (see http://www.heavytrafficahead.org/). The report was prepared by Terry Whiteside (a consultant in transportation and marketing who is a former head of the Transportation Division of the Montana Dept. of Commerce and currently representing most of the Wheat and Barley Commissions throughout the western half of the U.S.), Gerald Fauth, III (a transportation consultant with extensive experience as staff advisor in transportation for the STB and an independent consultant on economic, regulatory, public policy, and legislative issues primarily associated with or related to the U.S. railroad industry), and attorney Richard Streeter (who has experience in transportation law representing regulated and unregulated carriers as well as shippers, landowners, local communities, and state and local governmental agencies before the U.S. Department of Transportation and its multiple administrations, including the STB and its predecessor, the Interstate Commerce Commission).  Key findings in the report are:

· U.S. coal export markets are headed for explosive growth. Coal export between the PRB and Pacific Northwest export terminals in Oregon, Washington, and British Columbia are projected at 75 million tons per year by 2017 and climbing to 170 million tons per year by 2022.

· While this coal export commerce would generate billions of dollars in annual revenues for railroad, coal, and port terminal companies, state and local governments would bear the brunt and burden of most of the related infrastructure costs in their localities and would likely be required to spend hundreds of millions of dollars in related mitigation, litigation, debt, and other costs associated with the necessary improvements to accommodate export coal traffic levels.

· The west-bound movement of coal is likely to disrupt the frequency and reliability of inbound and outbound shipments of containerized traffic and that traffic would likely experience diversion to California and Canadian ports.

· Export grain railroad traffic would be adversely impacted by the reduction of rail capacity and would likely experience deterioration of rail service, such as higher transit and cycle times, and would likely incur higher costs in the form of higher freight rates and equipment costs.

· Many areas along the routes would require major upgrading and expansion of existing tracks and related infrastructure, which could cost billions of dollars.  

· While Burlington Northern Santa Fe (BNSF), Union Pacific (UP), and other railroads will be involved in the PRB to Pacific Northwest coal export transportation market, to some extent BNSF’s routes are significantly shorter than the UP routes, and BNSF has a lower cost structure, thus, it will likely capture the lion’s share of traffic and dominate the export market.

· The expected large coal volumes will result in several major choke points and bottlenecks and will likely cause rail congestion problems for the entire route, affecting Amtrak passenger service as well as other shippers.

The impacts to Montanans and Montana communities from increased rail traffic are real and significant – and these impacts will go far beyond "inconveniences." Based on PRB coal company projections, coal export will amount to at least 75 million tons of coal and as much as 170 million tons each year through Montana. Coal trains (today) are 120–125 cars long, and each car holds 115 tons of coal (and the TRR application states that that rail line will be built to accommodate 150 cars). By extrapolation, that means that Montana will likely see at least 30 more coal trains each day (15 loaded going west and 15 empty returning to the coal fields) – in addition to all the train traffic we currently experience. And, if all the West Coast ports are built or expanded and the high-end coal company projections are met, Montana could potentially experience as many as 64 more coal trains (total east and west) each day. There will be health, safety, quality of life, as well as actual financial costs to Montana citizens and communities from this increase in coal train traffic. Billings, Montana, will be most affected by this increase in the number of coal trains as it is a bottleneck for rail traffic. All outgoing coal trains from the PRB headed for Pacific Northwest ports pass through Billings. The only other city so affected is Spokane, Washington. Many other sensitive areas, such as Glacier National Park (the BNSF rail line runs along the southern border of the park), will be impacted. The TRR will be integrally tied to this increase in coal train traffic as all the coal it transports is destined for export.
The increased number of trains will mean more noise, a greater potential that emergency responders will be delayed in reaching residents when there is a medical emergency (or a fire or the need for police), and a greater potential for vehicle collisions with trains and for pedestrian accidents.

More trains will mean an increase in the amount of airborne pollutants (particulate matter) from diesel engines as well as from coal dust. Medical studies have shown a clear link between both diesel air pollutants and coal dust and disease. While those with chronic disease, the elderly, young children, and pregnant women are most at risk, the health effects from particulate matter exposure may occur years later, so even healthy individuals need to be concerned. 

We often don't think of noise as a health issue beyond the obvious link of loud noise exposure to hearing impairment and deafness, but the medical literature does link noise to significant human health issues. Federal law requires train engines to blow their horn when approaching a crossing whether that crossing has guard arms that come down or not. There is a process that communities can go through to establish "Quiet Zones." But, the citizens of the community wanting the Quiet Zone generally pay for the infrastructure upgrades required to allow trains to not blow their horns.

It is true that if a rail company needs to upgrade their track or a bridge or a crossing in order to facilitate current or increased train traffic, they will do so and they will pay for it. However, if a city or county wants to have a particular crossing in their community upgraded to deal with local impacts and the rail company doesn't need to do this in order to facilitate increased train traffic, under existing law the railroads do not have to respond to these local government concerns. The only choice citizens have at that point is to pay for any upgrade with public money – taxes from somewhere be it federal, state, county, or municipality taxes.

The STB must include a hard look at the coal export issue in the TRR EIS. It is a significant connected and cumulative impact of the TRR proposal. We believe that there is one purpose for this railroad and one purpose only – to haul Otter Creek coal to West Coast ports for shipment to China. To strip and ship Montana resources for export to China not only destroys the environment and agricultural economy of a productive rural valley but also the health, safety, agricultural economy, and general commerce of Montana as well as the entire Pacific Northwest region through which these trainloads of coal-to-China will pass. 

Coal Bed Methane Development 

While coal bed methane (CBM) development in Montana is at a standstill due to the cheaper production costs and quicker production time that are the advantage for deep oil and gas development, ongoing CBM production in Wyoming continues to impact southeastern Montana. And, it is conceivable that within the foreseeable future CBM development will resume in Montana. The construction and operation of the TRR must be evaluated considering the direct, indirect, and cumulative impacts that CBM development and production has and could increasingly have on the region.

The same farmers and ranchers who could face the construction of miles of access roads and pipelines, hundreds of well pads, compressor stations, and the construction of impoundments to dispose of methane wastewater are the ones who face the impacts from the construction and operation of the TRR. 

When and if CBM development and production occurs in the immediate area proposed for development by the TRR, numerous cumulative impacts would occur to farming and ranching operations including but not limited to: 

· cumulative noise impacts on the silence and solitude of the valley, 

· cumulative impacts on everyday ranching operations from the construction of roads and the railroad and resulting bisecting of pastures and irrigated fields, 

· the loss of productive acres from surface disturbance, 

· impacts on irrigation diversion and transportation structures from increased suspended sediment caused by increased erosion and sediment loading, 

· impacts to water quality (see further discussion below),

· loss of property value, 

· air quality impacts including visibility impairment and degradation, potentially of Class I air sheds,

· increased dust affecting air quality, vegetation, and livestock, 

· increased traffic on county, state, and private access roads and the resulting increased accident rates, 

· increased trespass caused by the increased access to private ranch lands, 

· increased risk of fires, and 

· increased infestation and spread of noxious weeds. 

These direct cumulative impacts on farms and ranches will have indirect cumulative impacts on the region’s economy – an economy heavily dependent on agriculture sector jobs. The STB must consider the added and potentially devastating cumulative impacts on the farming and ranching community from continued and potentially increased CBM development projects.  

Oil and Gas Development

As mentioned above, oil and gas development and production has risen dramatically in the past few years. While the Bakken formation in eastern and northeastern Montana and North Dakota is the current focus of such development, production companies are exploring other regions of Montana, including the areas near where the TRR is proposed for construction. Oil and gas development is a connected and cumulative issue that must be addressed in the TRR EIS.

Water Quality

Water quality standards for sodium adsorption ratio (SAR) and electrical conductivity (EC) were implemented by the State of Montana after a long and detailed process before the Montana Board of Environmental Review (BER). The BER addressed this issue in 2003 and 2006. Soils and underground aquifers in coal seams are highly laden with sodium salts. Discharge of these waters impacts the surface water quality. Numeric standards for the Tongue River as well as narrative standards for its tributaries mean that the TRR is restricted in how it impacts the Tongue River. The water quality of the region is critical to the agricultural health and survival of ranches. The connected and cumulative issue of water quality and its potential impairment by the TRR must be considered in the EIS.

The Burning of Coal and its Relationship to Global Climate Change

When Congress passed NEPA in 1969, one of its authors, Senator Henry Jackson, described the Act this way:  "[NEPA] provides a statutory foundation to which administrators may refer. . . for guidance in making decisions which find environmental values in conflict with other values. . . [NEPA] is a Congressional declaration that we do not intend, as a government or as a people, to initiate actions which endanger the continued existence or the health of mankind [and] that we will not intentionally initiate actions which will do irreparable damage to the air, land, and water which support life on earth. . . ."

In the EIS being prepared for the TRR, the STB must give full consideration to the long-term indirect effects that the mining and combustion of Otter Creek coal presents as a cumulative impact of the TRR project. The sole purpose of coal mining is to generate fuel that will be burned in an effort to extract energy. Although all fossil fuels contribute to climate change, coal’s contribution is by far the most significant. The sole purpose of the TRR is to haul Otter Creek coal to the Pacific Northwest for shipment to China and other Asian nations where it will be burned, often in plants where there are few, if any, air pollution controls in place. 

The National Environmental Policy Act requires that federal agencies consider “any adverse environmental effects” of their major actions (42U.S.C. §4332(C)). The CEQ regulations implementing NEPA explain that “effects” include both direct and indirect effects. Indirect effects are defined as those that “are caused by the action and are later in time or farther removed in distance, but are still reasonably foreseeable” (40 C.F.R. §1508.8). The Eight Circuit in Mid-States Coalition for Progress v. STB held that the STB could not approve the building of a rail line without first examining the effects that may occur as a result of the reasonably foreseeable increase in coal consumption; stating that “degradation in air quality is indeed something that must be considered in an EIS if it is “reasonably foreseeable” (345 F.3d 520, 549 [2003]). Additionally, the Court explained that while the extent of the degradation in air quality may be speculative, the nature of the effect would not be and, thus, must be addressed in the EIS.

It is now well-established in the scientific community that the burning of coal and other fossil fuels is putting us on a dangerous path toward irreversible climate change. According to the U.S. Global Change Research Report (2009), "The global warming observed over the past 50 years is due primarily to human-induced emissions of heat-trapping gases. These emissions come from the burning of fossil fuels (coal, oil, and gas), with additional contributions from the clearing of forests and agricultural activities."  

There have been a series of legal and policy developments in the past decade relating to the regulation of greenhouse gas (GHG) emissions and assessment of federal actions that may affect climate change. For example:

· The Supreme Court’s decision in Massachusetts v. EPA, 549 U.S. 497 (2007) acknowledging the emerging scientific consensus on the dangers posed by climate change and holding that CO2 and other GHG are “air pollutants” under the Clean Air Act subject to EPA’s [Environmental Protection Agency] regulatory authority. The Court directed EPA to “decide whether greenhouse gases cause or contribute to climate change” and thereby endanger public health or welfare, which the agency did in 2009. The EPA concluded that “greenhouse gases in the atmosphere endanger the public health and welfare of current and future generations.” See 74 Fed. Reg. 66,495, 66,496 (Dec. 15, 2009).   

· The United States Global Research Program Report, Global Climate Change Impacts in the United States, documents the impacts of global climate change, including the increased likelihood of more frequent and more intense heat waves, more wildfires, degraded air quality, more heavy downpours and flooding, increased drought, greater sea level rise, more intense storms, harm to water resources, harm to agriculture, harm to wildlife and ecosystems, and ocean acidification.

· EPA adopted the nation’s first carbon emission regulation establishing fuel-economy standards for mobile sources starting with cars and light trucks.

· EPA adopted the “Tailoring Rule” subjecting stationary sources such as coal-fired power plants to regulation of GHG emissions if they emit GHG emissions of at least 100,000 tons per year even if they do not exceed the permitting thresholds for any other pollutant.

· In 2010, the National Academy of Sciences published a report, America’s Climate Choice, that. details the impacts already underway in the US, as well as policies and actions that are necessary to mitigate and adapt to climate change, including the use of existing agency authorities to reduce reliance on fossil fuels.

In February 2010, CEQ published Draft NEPA Guidance on Consideration of the Effects of Climate Change and Greenhouse Gas Emissions. The guidance document "advises Federal agencies to consider, in scoping their NEPA analyses, whether analysis of the direct and indirect GHG emissions from their proposed actions may provide meaningful information to decision makers and the public." When the U.S. State Department drafted its EIS for the Keystone XL Pipeline, it carefully followed the CEQ guidelines and analyzed both the direct and indirect impacts of GHG emissions of the proposed pipeline (Final EIS Keystone XL Project 3.14.3.14). The STB should follow the example set by its counterpart agency and similarly follow the CEQ guidelines advising consideration of both direct and indirect increases in GHG emissions. 

We believe that the TRR directly and indirectly contributes to significantly increased GHG emissions as the TRR is integrally tied to the burning of coal as its sole purpose is to haul Otter Creek coal, which will be burned for energy generation. In Border Power Plant Working Group v. Department of Energy, the Court determined that emissions resulting from the operation of a turbine were “effects” of the transmission line that would transport the energy and, therefore, must be analyzed under NEPA (260 F.Supp.2d 997, 1017 [S.D. Cal. 2003]). Similarly, emissions from the burning of the coal that would be transported by the TRR are an “effect” that the STB must consider in drafting the EIS.

Virtually every ecological community and natural system in Montana is already being impacted by global climate change. These impacts will continue to become more and more severe unless the use of coal is dramatically curtailed and all nations make a concerted effort to develop other forms of energy. Wherever the Otter Creek coal is burned, the GHG emissions will eventually impact Montanans.

Within the last century, Montana has seen a 1.3°F increase in its average temperature (Climate Change and Montana, EPA, 1997). The Intergovernmental Panel on Climate Change has projected that, within the 21st century, temperatures will increase 4°F in the spring and summer months and 5°F in fall and winter. Warmer temperatures are: 

· leading to a loss of snowpack through earlier snowmelt with resulting effects on the water supply available for humans, livestock, crops, fish, and wildlife. Snowpack in Montana holds about 75 percent of the State’s water supply. Less snowfall and earlier snowmelt affects aquifer recharge, stream flow, and stream temperature. Early snowmelt also produces an increase in stream flow in winter and spring but a reduction in summer and fall flows. This is detrimental because the summer and fall flows are critical for irrigation, power generation, fishery protection, recreation, and other uses. 

· leading to extreme heat waves. In general, heat waves are already occurring at a more frequent rate, thereby increasing mortality and morbidity. EPA studies indicate that Montana is particularly susceptible to more heat waves since it already has irregular, intense heat waves as part of its weather pattern. Heat waves produce a variety of problems, including increased fatalities among the elderly and other vulnerable populations. They also increase the spread of pests and invasive species. In reference to pests, EPA has reported that mosquito populations having the potential to carry encephalitis already exist in Montana. As conditions become warmer, the habitat for disease-spreading insects and pathogens will likely expand and create a greater risk of infection for Montanans.

· increasing the danger of wildfires. Wildfires are already becoming more prevalent and destructive in Montana, especially during summer months. During the period from 2000 through 2007, three National Forests in Montana experienced a loss of over 1,420,000 acres of land due to wildfires. Moreover, in fiscal year 2008 alone, Montana spent $84.3 million on fire and damage control.  These costs to the State will only increase as global warming escalates. Wildfires also release huge quantities of CO2 thereby creating a feedback loop that drives global warming ever higher.

Climate change is expected to have significant impacts on water supplies and the productive capacity of agricultural lands. In Montana, agriculture is a $1.8 billion business, comprising 64% of the state’s land area. In Montana, the most noticeable signals for climate change include an earlier snow melt, an earlier start to the spring growing season, and a more pronounced mid-summer drought period. 

According to Steve Running, a University of Montana climate scientist, thirty years ago snow melts occurred around the beginning of April. In recent years, they have occurred in mid-March. It is conceivable that in 30 years snow melts will occur in late February if this trend continues. The growing season currently begins a month earlier than it did 30 years ago, and summers are longer, hotter, and drier with lower river flows and more wildfires. 

Again, we believe that the STB must give full consideration to the long-term indirect effects that the mining and combustion of Otter Creek coal presents as a connected and cumulative impact of the TRR project. If we honestly calculated the true costs of coal to the land, to our health, and to our planet, coal would not be cheap. But the significant costs of coal are shifted into the future and onto others, thus, giving coal the illusion of being cheap. 

Conclusion

Northern Plains has opposed the building of this railroad since it was first proposed in the 1980s. We continue to vigorously oppose the construction of the TRR, and we will fully participate in this current EIS process. These comments are submitted on behalf of our membership, especially those who live in the shadow of this long-speculative project. We do not believe that this railroad deserves to be granted the status of “public convenience and necessity.” We continue to believe that the “no-action” alternative should be chosen.

We believe that the STB must fully consider the consequences of this project’s significant and severe – in many cases irreparable – impacts to the numerous non-mineral resources in the project area; the agricultural economy and vitality of area residents; the cultural values this area holds for many Native American tribes; and the health, life, and safety of the area’s inhabitants and those in the rest of Montana traversed by the coal export rail lines. These impacts must be balanced against the knowledge that the benefits of this project are not going to the American people – those go to the coal and rail company executives and shareholders. Additionally, the coal – one of our nation’s energy resources – will not be used in our nation but will be exported to our nation’s economic competitors. And, finally, Montanans – and the rest of the American people – will suffer the myriad of costs of this project.

These comments are submitted with the hope that this EIS prepared by the STB will bring substantive and meaningful information together so that a fully informed decision on this project can be made. Indeed, that is our expectation.

Sincerely,
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Walter Archer, Chair

Northern Plains Resource Council 

220 S. 27th Street, Suite A, Billings, MT 59101
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