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TO INTERESTED AGENCIES, OFFICIALS, PUBLIC GROUPS AND INDIVIDUALS:

The U.S. Environmental Protection Agency (EPA) has completed
its environmental review of Dos Republicas Resources Company,
Inc.’s (DRRC) proposed Eagle Pass Mine in Maverick County, Texas.
The enclosed Record of Decision (ROD), which is the final step in
the environmental impact statement process, presents the factors
considered by the EPA in reaching its decision on DRRC'’s
application for a new source National Pollutant Discharge
Elimination System (NPDES) permit from the EPA for wastewater

.

discharges from its mining operation.

Based on the EPA’s conclusions that the discharge is projected
to meet all NPDES and Clean Water Act requirements and that other
potentially significant adverse impacts from the project are
subject to regulatory controls and/or mitigation measures which
reduce impacts to acceptable levels, the EPA’s final decision is
to issue the NPDES permit for the Eagle Pass Mine.
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1. INTRODUCTION

Dos Republicas Resources Company, Inc. (DRRC) applied to the U.S. Environ-
mental Protection Agency (EPA) for a National Pollutant Discharge Elimination
System (NPDES) permit, for wastewater discharges from its proposed coal mine
near Eagle Pass, Texas. EPA's decision on the NPDES permit for the Eagle Pass
Coal Mine is a major Federal action which will significantly affect the
quality of the human environment. Pursuant to its responsibilities under the
National Environmental Policy Act of 1969 (NEPA), - EPA prepared an
Environmental Impact Statement (EIS) to evaluate the potential environmental

consequences of its Federal permit action.

The Draft EIS (DEIS) and Final EIS (FEIS) were released to the public in
June 1994 and January 1995, respectively. EPA has considered all the
information gathered in its NEPA review for this NPDES permit action,
including the EIS analyses, comments received on the DEIS and FEIS (including
comments at the EIS scoping meeting and at a public hearing on the DEIS and
draft NPDES permit), and other information provided by interested parties
during the EIS process. EPA has assessed the significance of the project's
predicted individual and cumulative impacts in light of applicable Federal and

State regulatory statutes, programs, regulations and permits.

This Record of Decision (ROD), prepared in accordance with the regulations

of the Council on Environmental Quality (40 CFR Part 1505) and EPA (40 CFR

part 6) for "Implementing the Procedural Provisions of the National
Environmental Policy Act", 1is the final step in the EIS decision making
process. Under separate cover, EPA is issuing a "final permit decision”,

which further explains the conditions of the final NPDES permit and responds

to DRRC comments.

part 2 of this ROD presents the factors considered by EPA in reaching its

decision on the NPDES permit; EPA's final decision is set forth in Part 3.
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Included within Part 2 are summaries of and EPA’'s responses tO the
comments received on the FEIS and draft NPDES permit. Letters which provided
substantive comments are listed below; a copy of each letter is presented in

Appendix A of this ROD.

Agencies and organizations

U.S. Department of Interior

Texas Historical Commission

The Sierra Club, Lone Star Chapter
Marston & Marston for DRRC

Individuals

Theodosia Coppock (4 letters)
Ladye Herring

Rosa O'Donnell (2 letters)
Dan Riskind

E. K. Taylor

FEIS comment letters which were considered, but which did not require
individual responses in this Record of Decision were received from the Texas
Office of State-Federal Relations, Texas Natural Resources‘ Conservation
Commission and Middle Rio Grande Development Council. In addition, EPA
received about 100 letters from individuals across the United States opposing
EPA's issuance of the NPDES permit because of the Carbon I/I11 power plants’
air quality impacts to Big Bend National Park. These letters were apparently
prompted by an article regafding the Eagle Pass Mine in the "National Parks

Conservation Association Magazine", November/December 1994.

To address specific environmental concerns, DRRC provided two letters
representing its formal position: the first supplements the NPDES permit
application to provide commitments to mitigation of impacts to riparian
habitat:; and the second addresses transporting coal to Mexico by truck. These
issues are discussed in Part 2 and the letters are included in Appendix B of

this ROD.
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2. FACTORS CONSIDERED IN EPA'S DECISION

A. NEPA COMPLIANCE

The Sierra Club and U.S. Department of the Interior (DOI) stated that EPA

failed to comply with NEPA.

The Sierra Club considered the data in the DEIS and FEIS insufficient to
adequately assess impacts and develop appropriate mitigation and restoration
plans. The Sierra Club also commented that the FEIS failed to comply with
NEPA requirements regarding analysis of alternatives, that the project was
illegally piece-mealed, and that there was improper notification of the DEIS
and FEIS. The Sierra Club stated the FEIS did a poor job in informing

decision-makers of the project'’s impacts and recommended the EIS process be

reinitiated.

The DOI stated that the DEIS: did not provide a sufficiently broad scope
to include all reasonable alternatives; did not fully comply with accepted
methods for analyzing and reporting on incomplete or unavailable information;
and failed to fully obtain the comments of the general public (i.e., there was
improper notification). The DOI also stated that EPA improperly issued the

FEIS as an "“abbreviated final" in violation of NEPA regulations.
EPA's responses to the above comments are divided as follows:
e Section Al presents EPA's procedural basis for NEPA compliance;

e« Sections A2 through A4 present EPA's responses to the remaining comments

jdentified above.
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Al. Procedural requirements

The Sierra Club stated that, without additional information, reasoned
choices cannot be made to avoid, mitigate or minimize various impacts. The
DOI stated EPA d1d not comply with 40 CFR 1502.22 and specifically identified
the transborder air quality emissions and endangered species discussions -as

analyses based on incomplete or unavailable information.

EPA recognizes that the standards for dealing with insufficient data and
attendant uncertainties, set forth at 40 CFR §1502.22, apply "to the fullest
extent possible" under NEPA §102. However, as explained in Part 2B of this
‘ROD, ESA §7 imposes legal constraints on a Federal agency's authority to
obtain unavailable data in formal consultation and, therefore, renders it less
than "possible" for an agency to comply with the CEQ standard in considering

impacts on threatened and endangered species.

EPA’'s obligation to obtain new data under 40 CFR § 1502.22 applies only to
vinformation relevant to reasonably foreseeable significant adverse impacts
[thch] is essential to a reasoned choice among alternatives". Although there
are gaps in the available information on current use of the project site by
endangered species and on air pollution emanating from the Carbon I/I1 power
plants in Mexico, the missing information is not essential to a reasoned
choice among the alternatives available to EPA. Factors on which EPA bases

this conclusion are described below.

. EPA's choice of permit alternatives is limited. Even though . the EIS

evaluated reasonable alternatives, including those not within EPA's
jurisdiction (see Section A2), existing law limits the alternatives EPA
has considered in making its decision on the NPDES permit. Pursuant to
NDRC v. USEPA [859 F.2d 156 (D.C. Cir 1988)], EPA wused information

generated in the NEPA process only in deciding whether to issue or deny
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the permit or to impose more stringent effluent limitations than would

otherwise be required by the Clean Water Act.

Additional information relevant to a "“take" of endangered species is not

essential. The U.S. Fish and Wildlife Service's (FWS) Biological Opinion

suggested a site survey seeking additional evidence of habitat usage by
endangered ocelots and/or jaguarundi was necessary to determine whether or
not DRRC's mining activities would result in a take of those species. New
data generated by such a study might provide additional evidence on the
issue of "usage", but EPA does not find it essential to a decision on
wtake". If additional surveys showed ocelots and/or jaguarundi currently
use the ribarian brush habitat adjacent to Elm Creek, it would provide
additional support for EPA's conc1u31ons 1f, on the other hand, mno
endangered felids were detected by the survey, the sighting reports and
other information on which EPA based the "take" conclusions will still
support those conclusions. As explained in Part 2B of this ROD, EPA
~concludes a take is likely to occur in or after year 7 of mine operation
in the absence of mitigation. Had DRRC not committed to implementing a
plan for avoiding and minimizing that take, EPA would probably have denied

the NPDES permit.

~ Additional information relevant to mitigation is mot essential. EPA

recognizes that DRRC's mitigation plan 1is experimental (see DEIS, Section
5.4.4) and there is no guarantee the replacement brush. corrldor will be
adequate for use by endangered felids. Based on the best available
scientific and commercial data, however, EPA judges that DRRC's efforts to
establish that replacement corridor will be successful. As DRRC's efforts
progress, field experience should provide a more certain basis for a
conclusion on that issue. DRRC will provide annual reports to EPA
regarding mitigation success (see Section B3). If the information
indicates DRRC's efforts are not working, EPA will take appropriate
measures including reinitiation of consultation under ESA §7 and 50 CFR

Part 402.
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Additional information on Carbon I/I1 impacts is mnot essential. EPA

relies on existing information for its determination that air pollution
impacts from Carbon I/I1 are unacceptable. EPA has concluded that
additional information, such as results of air quality modeling conducted
by the National park Service, would further confirm this determination.
I1f, on the other hand, additional information found the 'impécts

acceptable, that would not cause EPA to change its permit decision.

Information 1linking EPA's permit decision to Carbon I/I1 impacts is not

missing. A related issue to the air impacts of Carbon I/I1 was whether
EPA's permit decision on the Eagle Pass Mine has a causal link to those
impacts. Based on the information obtained and set forth in Section 5.9.7
of the DEIS, EPA has concluded that no such link exists: the unacceptable
impacts to air quality from Carbon 1/11 (and any other impacts of those
facilities, or from expansion of those facilities) will occur regardless

of what permit decision EPA made .

Changes in plans. The Sierra Club and Mr. Riskind raised concerns about

changes in DRRC's plans and the effect this had on EPA’s NEPA analyses.
EPA recognizes applicants commonly modify their plans before and after a
permit application is filed and before and after a permit is issued.
Indeed, certain changes in applicant plans to achieve environmental
benefits are a necessary and appropriate outcome of the NEPA process.
EPA’'s decision is based on the plans evaluated in the DEIS and FEIS and on
Appendix B of this ROD. As noted in Section c2, once the permit 1is
effective, DRRC's flexibility will be limited since significant changes
may Trequire reinitiation of ESA consultation and/or preparation'hof a

supplemental EIS.

Notification. The Sierra Club and pol indicated that EPA failed to

. provide proper notification and distribution of the DEIS and FEIS to all

those who might be impacted by EPA's decision on the DRRC NPDES permit.
DOI cited 40 CFR 1503.1 on this subject and indicated that the deficiency
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in notice was indicated by "relatively few comments from the Big Bend area

of Texas" and other impacted areas.

EPA provided all notifications required in the cited regulation. Further,
EPA complied with Subpart D of its regulations for implementing NEPA,
including publication of the availability of the DEIS and FEIS in the

Federal Register, a publication of national circulation.

A2. Evaluation of all reasonable alternatives

EPA agrees with DOI that 40 CFR 1502.14 requires NEPA analyses to address
all reasonable alternatives. Since DOI's letter did mnot identify any
particular reasonable alternative, EPA concludes the letter meant EPA should
have looked for additional ways to avoid or mitigate project impadts. The
Sierra Club also commented that the FEIS must review and evaluate all
available alternatives and should have investigated alternatives which DRRC

rejected as economically unjustified.

The "reasonable alternatives"” EPA has evaluated fall into the following

categories, each of which has been dealt with adequately in the NEPA process.

o Mine/no mine alternatives. Strip mining is an intensive land use. The

only way to completely avoid all potential significant impacts from a
large strip mine in a sensitive environment is to not mine. For EPA, the
choices between mining and non-mining are in the form of approving or
denying the NPDES permit. Therefore, both reasonable alternatives have

been evaluated.

e« Reclaim/not reclaim alternatives. Federal law requires reclamation of a

surface coal mine, including re-establishing "as good as or better" land

productivity. EPA’'s reasonable alternatives included mnot only the
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reclamation required by mining laws but also the FWS recommendations that

the habitat along Elm Creek be restored to "something close" to its

existing condition.
e Mitigation measures. Where potentially significant impacts have been
jdentified, EPA has evaluated alternatives to rgduce or offset the
impacts. For example, the unacceptable loss of riparian habitat has been
avoided through DRRC's commitment to replace the existing habitat during
and after mining (Appendix B). EPA is not aware of any mitigation
alternative reasonably available to DRRC which was mnot considered in the
NEPA process and finds no specifics on such alternatives in the Sierra

Club or DOI comment letters.

o Carbon I/I1 alternatives. EPA could identify no permitting alternative

which can mitigate the unacceptable impacts of the Carbon I/II power plant
complex in Mexico. As discussed above, no causal 1ink has been identified
between EPA's permitting decision on the Eagle Pass Mine and the control

of pollution in Mexico.

A3. Piece-meal approval

Sierra Club argued that EPA illegally segmented (piece-mealed) 1its
decision on the DRRC NPDES permit because the FEIS only considered the first

five years of the project and failed to require "imperative information".

Although EPA's NPDES Permit expires in 5 Yyears, EPA's NEPA process has

considered reasonably foreseeable impacts during the entire 1life of the
ﬁroject. which is 19 years, and indeed went beyond that timeframe to consider
restoration impacts after mining ceases. If the NEPA analysis had only a
five-year perspective, the issue of lost riparian habitat in the 7th year of

the project would not arise.

]
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AL. Abbreviated Final EIS

Citing 40 CFR 1503.4(c), DOI stated that an abbreviated final EIS for the
Eagle Pass Coal Mine is not authorized by NEPA, because the FEIS made
significant modifications and updates to the DEIS. The Sierra Club made the

opposite objection, that EPA essentially resubmitted the DEIS as the FEIS.

The Final EIS changéd minor parts of the DEIS and portions of the DEIS
were rewritten, but EPA disagrees that the format of the FEIS was simply
verrata sheets" as described in 40 CFR 1503.4(c). The FEIS presented new and
revised information, was fully integrated with the DEIS, and both documents
provide a complete evaluation of EPA's proposed action. The public has been
afforded full access to EPA's entire NEPA documentation, and no other
commentors identified concerns with this approach, jnitiated in 1977 to save

the government printing and mailing costs and resources.

B. ENDANGERED SPECIES ACT COMPLIANCE

Bl. Substantive and procedural mandates

Section 7 of the Endangered Species Act (ESA) and Federal regulations
codified at 50 CFR Part 402 reflect and establish the policies of the United
States of America on the obligations of all Federal agencies in conserving
]isted threatened and endangered species and protecting their habitat in the
course of undertaking, funding, or authorizing activities which may affect
those species. Reduced to its fundamentals, ESA §7 requires that Federal
agencies vinsure" their actions are: (1) not likely to result in the adverse
modification of designated critical habitat of any listed threatened or
endangered species (2) not likely to jeopardize the continued existence of
such listed species and (3) taken in a manner minimizing "takes" of such
species. ESA also limits the means Federal agencies may use to comply with

these substantive obligations, commanding them "to utilize their
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authorities". It does mnot add to the authorities agencies otherwise possess

under the statutes they administer.

In addition, ESA 1imposes procedural requirements on Federal action
agencies, i.e., that they reach conclusions on the three jssues (above) "in
consultation with and with the assistance of" either the National Marine
Fisheries Service of the Department of Commerce or the United States Fish and
Wildlife Service of the Department of the Interior. There is a statutory time
1imit on the duration of formal consultations, however, and both consulting
and consultant agencies must rely on the "best scientific and commercial data
available" in reaching their conclusions. When such data are scarce, it may
thus be impossible as a practical matter to reach necessary conclusions to a
reasonable degree of scientific certainty and the Federal government must then

simply exercise its best judgment on the basis of limited information.

ESA also allows consulting agencies, with the consent of affected permit
applicants, to engage in "informal consultation" with the appropriate
consultant agency. Informal consultation is a useful procedural tool allowing
the parties to rule out the need for formal consultation through a finding
that the action at issue is nunlikely to adversely affect" a listed species or
critical habitat or by narrowing the issues to be addressed in a subsequent
formal consultation. On occasion, it may also provide a period in which
additional data may be generated, thus making such data "gvailable" during a

subsequent formal consultation.

B2. Consultation on this project

EPA Region 6 (with assistance from DRRC, its designated "nonfederal
representative") has engaged in both informal and formal consultation with FWS
on whether and how its proposed permitting action might affect two listed

endangered species, the ocelot and jaguarundi (see DEIS Section 6.1 and
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Appendix D; and FEIS Part I1.D and Appendix F). Available data suggest these
two endangered felids might be present in the project area, but neither has
ever been captured (alive or dead) for scientific identification and
observation in that area. Before EPA commenced informal consultation with
FWS, DRRC contracted with Hicks & Co. (Hicks), which in turn subcontracted
with Dr. Michael Tewes, to perform a research trapping study investigating the
manner, if any, in which ocelots actually use the vicinity of the proposed
mine. Dr. Tewes, one of the foremost biological experts on ocelots, was
apparently the only individual in the United States, other than FWS employees,
who possessed a license from FWS to trap them. As designed by Dr. Tewes, this
research survey was to consist of 9,000 trap nights. 1In essence, trapping was

to begin at the site and expand to cover a ten mile radius.

Trapping began on September 29, 1993. Although disturbance of traps by
feral pigs proved a problem, a wide variety of animals (but no ocelots or
jaguarundi) were successfully trapped during 3,066 trap nights. On November
11, 1993, trapping was suspended until conclusion of hunting season to address
concerns for researcher safety. As it turned out, however, trapping never
resumed. DRRC terminated its contract with Hicks and Dr. Tewes was unwilling

to perform the study except as a subcontractor to Hicks.

On December 22, 1993, EPA initiated informal consultation with FWS without
the benefit of new data a completed trapping survey might have generated. FWS
almost immediately requested that EPA commence formal consultation, because it
had already concluded at least one jaguarundi used the area. During the
course of the subsequent formal consultation (which commenced on June 8§,
1994), FWS requested changes to DRRC's mitigation plan, but did not request
additional data or resumption of the trapping survey until it provided EPA a
draft biological opinion (BO) on October 21, 1994. Although its incidental
take statement concluded that implementing a brush habitat replacement plan
(developed by DRRC) would minimize takes of endangered cats which might be
present, the draft BO also suggested FWS could not determine whether or not
ocelots or jaguarundi actually use the proposed mine area, particularly as

home range, without additional trapping efforts.
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On November 4, 1994, EPA informed FWS of its view that ESA §7 did not
permit equivocation in a BO and requested that FWS clarify its incidental take
statement. FWS’ final BO, issued on November 23, 1994, did not resolve the
ambiguities of the draft BO. Although the final BO found DRRC's mitigation
plan a reasonable and prudent measure minimizing the possibility that a take

will occur, FWS' opinions remained obscure on the issues of whether ocelot

and/or jaguarundi use riparian brush along Elm Creek as a dispersal corridor .

or home range and whether the unmitigated destruction_of that brush during
mining would result in a take. In addition, the final BO injected another
ambiguity in this matter. Whereas both draft and final BOs concluded it
unlikely the project would result in jeépardy, the final BO also stated "the
Service cannot say that the loss of a single individual would not be likely to
jeopardize the continued existence of those populations [of ocelot and
jaguarundi in South Texas]." To EPA, this statement renders FWS’' no jeopardy

conclusion less than facially consistent.

EPA is nevertheless now required to act, despite the absence of a
reasonably clear BO from FWS. EPA has deferred to some FWS opinions, but has
also supplemented those opinions with. its own conclusions as a matter of
necessity. Ih reaching its own conclusions on ESA issues, EPA has relied on
the best available information, including information set forth in the DEIS
and FEIS, FWS’ BO, DRRC's mitigation plan, the FWS recovery plan for ocelot
and jaguarundi, and other documenfs generated during the consultation with FWS
(see information. summarized in Table 1). To evaluate ESA issues, EPA has
largely relied on methods set forth in its "Framework for Ecological Risk
Assessment," produced by the Risk Assessment Forum in 1992. EPA's conclusions

are based on professional judgments using the best available information.
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TasLE 1. TEXAS OCELOT/JAGUARUNDI PROFILE

grief description. Ocelot: bobcat-sized (about 20-25 Ilbs) spotted cat, with tail; in south Texas, occupies thick brush habitat.

Jaguarundi: housecat-sized dark cat believed to occupy simitar habitat in south Texas. Both are U.S. and Texas endangered species,
but little is known about the jaguarundi, so the ocelot is used as its surrogate. Information below is from the Recovery Plan (see
Harwell and Siminski, 1990), and pertains to ocelots, unless otherwise stated.

Characteristics

Identification and study. Much learned from radio-collared ocelots at Laguna Atascosa NWR (LANWR) near grownsville; 163 nights of
trapping per capture. Track and scat characteristics overlap with the common bobcat. nThere are few inferential or diagnostic
techniques that can be relied upon to identify their presence" (Tewes & Hicks, 1993). Unknown whether population is growing, stable
or declining (FWS, 1994). No jaguarundis have been captured or photographed in Texas, though two confirmed road kills have occurred
since 1969; jaguarundis have been trapped in Mexico, but only after 7,000 trap nights (FWS, 1994a). studies continue.

Nature. Secretive (Tewes/Hicks, 1993); active from sunset to shortly after sunrise. Readily enter water (Tewes, cited in FWS, 1994).

Reproduction and_young. Dens in dense brush. Two years usual age of first conception. Estrus lasts 7-10 days; multiple estrus in
captivity. Gestation about 80 days; birthing usuatly September to or through November, orf somewhat earlier or later. Litters of one
or two common; litters of four known. Nursing up to six months; subadult ranges may overlap parents.

Ecology

Location. Primary resident population in Brownsville area along the Gulf coast (about 30 ocelots at Laguna Atascosa NWR) and the Rio
Grande; secondary population west of Corpus Christi. ocelots documented less than 100 miles both north and east of Eagle Pass (Tewes
& Hicks, 1993); numerous sightings in the Eagle Pass area (TPWD, 1994). pDespite frequent sighting reports (Tewes believes most are
house cats), FWS believes the jaguarundi may be nearly extirpated in the U.S., even in the Lower Rio Grande Valley (FWS, 1994).

Habitat types. May persist in partly-cleared forests, second growth woodland, and abandoned cultivated areas that have reverted to
brush. Like dense brush and have been found in four habitat types: mesquite-grajeno parks; mesquite-blackbrush; live oak
woods/parks; and Rio Grande riparian. Remaining habitat with >75% vegetative cover is about 49,400 acres. In northern Mexico,
jaguarundis use areas resembling the project site, preferring woody communities and areas of bunch and tall grasses.

Adequate cover is dense and brushy, especially between ground level and 1.5 meters, with 75%+ canopy cover of the shrub layer (optimum
is 95% cover) (Tewes, cited in FWS, 1994). Lower stratum most important for foraging, denning, and social interactions; dense
vertical - cover may provide niche segregation from bobcat and coyote competitors/antagonists (Tewes & Hicks, 1993). Den sites
occasionally include bunch grass stands (e.g., sacaton, cordgrass) and whitebrush communities, especiatly on old river channels (Tewes
& Hicks, 1993).

For travel and dispersal, use vegetated (cover may be <75%) drainage corridors or irrigation canals; cover used includes woody
whitebrush, hogplum and sacaton. Ocelots will go far out of their way to follow a corridor of dense vegetation (Tewes, quoted in
carroll, 1994). Mitl seldom cross an open field, even at night, so travel corridors are often along brushy fence lines (Tewes, cited
in FWS, 1994).

Home range. pPrincipally an intensively used core of several hundred acres of >75% covered habitat, plus perhaps several thousand
acres of adjacent land with some cover. There are about 30 ocelots on Laguna Atascosa’'s NWR 8,280 acres of high quality thornscrub
habitat, or 276 acres per ocelot, and the NWR may be at or near its carrying capacity. Two private easements, one of 400 acres and
one of 200 acres, usually harbor several ocelots because they typically make intensive use of only a small part of their home range
(Carroll, 1994). gight collared ocelots utilized small portions of two 175-acre tracts of >75% cover habitat, with the remaining 90%
of their home ranges being less covered (Tewes, as cited in FWS, 1994). Only dispersing individuals are likely to go more than 10
miles beyond their home range. Males range farther than females; adult males exclude other adult males from their ranges, and adult
females may exclude other females, although male and female ranges often overlap.
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prey base. Vegetation structure rather than prey base is the limiting factor for the species (FWS, 1994a). Laack (1995) states that
ocelots appear to be generalists, mostly preying on small mammals and birds, Prey base at LANWR was surveyed (many mice).

Threats

Motor vehicles. Of nine dead ocelots recovered (before 1991), six were due to motor vehicle injuries. Two more road kills by March,
1992 (FWS, 1994). Annual ocelot mortality in South Texas is 29%, with motor vehicle injuries accounting for three out of four
mortalities (Tewes, in FWS, 1994).

Diseases. No special ocelot problems discovered to date at LANWR; afflicted by same problems as other cats (Laack, 1995). Bobcats,
raccoons, and feral house cats all carry feline distemper, and could conceivably pass it to ocelots (FWS, 1994), though such animals
coexist with ocelots at the LANWR (Laack, 1995).

Sensitivity to human activities. Ocelots tolerated a driliing operation which required heavy utilization by 18-wheel trucks on a
ranch (Tewes, 1993, as cited in SWCA, 1994a). At a different site, a denning female moved her den 1000 yards or more as the result of
human presence and brush clearing with a machete, whereas in other areas oceélots do not move from dense habitat while trucks pass by
every 30 minutes only 100-200 yards away, and at the LANWR they sometimes nap close to the parking lot (Tewes, cited in FWS, 1994).

predation; competition. Unknown; predators potentially include man, dogs, coyotes, bobcats, feral swine. Predator control has added
to decline (FWS, 1994). Occasional hunter and trapper takes reported for years; trapper survey received 87 positive responses (no
documented takes in Maverick County). Bobcats and coyotes are suspected competitors and antagonists (Tewes & Hicks, 1993).

Habitat alteration. Overgrazing resulted in thornscrub communities replacing grass in many areas. subsequent agricultural brush
clearing has replaced most thornscrub and contributed to depressed populations (FWS, 1994). Riparian habitat affected (negatively
where brush cleared) by drainage, flood control and dam projects; road right-of-way clearing destroys brush, as do rural and urban
housing development (FWS, 1994).
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B3. EPA's findings and conclusions

a. Use of the mining area by endangered cats

Radio collar tracking in south Texas demonstrates ocelots prefer dense
brush habitat containing at least 75% vegetative cover within the shrub
layer. For residence, an adult ocelot apparently needs several hundred acres
of adequate habitat. (See Table 1 for acreage and specific vegetative types
known to be used by ocelots.) Ocelots will go far out of their way to follow
a corridor of dense vegetation (Tewes, quoted in Carrol, 1994). For travel,
nearly continuous cover is required; an ocelot will seldom cross an open
field, even at night, but will instead follow brushy fence lines. As stated
in the FWS recovery plan, corridors are necessary for survival and vital to
recovery of the specieé; habitat fragmentation currently threatens species

survival.

The dense brush along Elm Creek provides cover, alignment and other
characteristics rendering it potential optimal and suboptimal habitat for
ocelots. Surveys by DRRC (SWcA, 1994) indicate the mine site contains nearly
400 acres of dense brush EPA considers suitable for residence. A partial
survey of Elm Creek from the Rio Grande to the project site found nearly
continuous cover (with some gaps) and examination of aerial photographs shows
that dense riparian brush habitat extends 25-30 miles north along Elm Creek,
totalling as much as 1500 acres (SWCA, 1994). From review of aerial photos,
it appears to EPA that brush along the Maverick County Canal could also serve
as a corridor to the site. It appears plausible that cats could travel from
the northern reaches of the Elm Creek drainage east to the Nueces River
drainage. Consequently, the habitat itself appears to have high potential

value for travel and dispersion of ocelots.
Ocelots have been physically documented within 100 miles of Eagle Pass

both to the southeast (Webb County) and to the north (Edwards County) . Based

on analysis of several visual sightings in Maverick County, the Texas Parks
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and Wildlife Department (TPWD) believes ocelots probably occur in the area of
the proposed mine (TPWD, 1994). EPA agrees. Moreover, the mnature and
location of the optimal and suboptimal heavy brush habitat along Elm Creek in
the mining area renders it probable those ocelots use that habitat as a travel
corridor. It is possible, but not likely, that ocelots also use the heavy
brush along Elm Creek  as home range. Although DRRC's trapping study was
incomplete and hampered by feral pigs, Dr. Tewes failed to capture an ocelot
in 3,066 trap nights. In an area known as ocelot home range (Laguna Atascosa
NWR), his similar efforts resulted in a captured ocelot for every 163 trap
nights (44 captures in 7,180 total nights). EPA believes Dr. Tewes'’ lack of
similar success in 3,066 trap nights in the proposed mining area most likely

occurred because there are no ocelots using it as home range.

Because so little is known about the jaguarundi, the ocelot is generally
used as 1its surrogate. Conclusions regarding ocelots may thus generally be
extended to jaguarundi. EPA’s conclusion on ocelot use of the Elm Creek
riparian habitat as a travel corridor thus supports its conclusion that
jaguarundi also use it. In addition, there have been several sightings of
jaguarundi in the pr'oject area. While jaguarundi can be easily confused with
feral domestic cats, two sightings were by trained biologists, reducing the
chance of error. Two other sightings, involving an adult and two kittens,
suggest jaguarundi use the area as home range. EPA thus agrees with FWS'
earlier conclusion that "this habitat is currently occupied by at least one
jaguarundi". Civen the limited amount of suitable habitat (392 acres of >75%
cover), however, EPA judges it unlikely that portions of the mining site are
used as portions of home range by more than two adult jaguarundi (one male and

one female, perhaps, with overlapping home ranges) .

FWS's biological opinion suggests resident ocelot and jaguarundi may
currently use open rangeland in the proposed mining area to supplement the
1imited amount of optimal and suboptimal brush habitat along Elm Creek. It is
unlikely that any endangered cats using the riparian brush habitat depend on

that open rangeland as a prey base (personal communication Linda Laack, LANWR,
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1994). At most, it is of secondary importance to any cats' ability to use the

proposed mining area as home range.

b. Impacts to habitat without mitigation

Without mitigation, habitats on areas directly impacted by strip mining
will be totally destroyed. Approximately 1350 acres of open brush rangeland
which is inadequate as ocelot habitat will be destroyed by mining operations
in the first five years and similar destruction will continue over the 19 year
life of the mine. A nearly continuous corridor of original riparian
vegetation (the stem plus the northeast branch of the "Y" shaped Elm Creek
drainage) will remain until year 6. Ultimately, however, mining will destroy
284 acres of that dense brush habitat, effectively removing approximately

three linear miles of dense riparian brush.

Such clearing of dense thornscrub brush and fragmentation of dispersal
corridors is a major cause for species decline in south Texas (see Table 1).
Moreover, protecting such habitat "either in a single block or continuous
blocks connected by corridors that allow sufficient movement for gene flow and
recolonization" 1is a key objective of the Recovery Plan for the ocelot and
jaguarundi. Permanent unmitigated destruction of the heavy brush habitat
along Elm Creek will thus represent a setback to potential recovery efforts.
Even if no ocelot or jaguarundi currently use that brush, which EPA doubts, it
will not be available as home range oI dispersal cover for expanded

populations in the future.

Nevertheless, ESA §7 and the implementing Federal regulations provide no
clear or direct authority for EPA to require that DRRC protect this habitat
just because it is valuable to the cats and its preservation would assist
Federal recovery efforts. Although the law on habitat protection under ESA is
still developing, EPA Region 6 believes it may require such protection only to

insure "critical habitat" 1is mnot destroyed or adversely affected, insure
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jeopardy is unlikely, or minimize takes, i.e., actual death or injury to
protected cats, resulting from habitat destruction. FWS has not designated
the brush corridor along Elm Creek as weritical habitat." Thus, the primary
decisions EPA must now make are whether unﬁitigated destruction of about 300
acres of riparian brush habitat will be likely to result in jeopardy or takes

of protected cats and, if so, how jeopardy can be avoided and/or takes

minimized.

¢c. Effects of habitat loss on endangered cats

Loss of the 284 acres of dense brush habitat at the mine site will result
in displacement of any cats now using it as home range. Ocelots have been
known to move their dens in response to perceived threats (brush clearing with
a machete) and it thus appears likely resident cats will disperse before
DRRC's brush clearing operations progresses to the point that an adult cat
suffers actual death or injury from those operations or subsequent mining
operations. Displaced cats will probably take up residence in similar brush

habitat that is presumed to remain along Elm Creek outside the mining area.

The exact distance each cat moves will probably be affected by a number of
factors, including the degree to which they tolerate stress induced by mining
operations, the density of cat populations in the remaining brush habitat
along Elm Creek, and possible preferences based on subtle differences between
portions of that habitat. Field observations by Tewes suggest any cats now
residing in those areas will probably adjust their own home ranges. If brush
élearing activities occur during denning season (September through November)

when kittens might be present, a take could result.

Unmitigated loss of the Elm Creek riparian brush habitat will pose a
greater problem for cats which would otherwise use it as a dispersal
corridor. Potential corridors near Eagle Paés are not abundant and loss of
the Elm Creek brush corridor would severely restrict or even eliminate cat

travel from upper portions of Elm Creek to or from the Rio Grande (including
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the Maverick County Canal). At worst, such cats will be unable or unwilling
to transit the area at all, possibly leading to fragmented and potentially

inbred populations on both sides of the break.

Cats attempting to traverse the mine site will have to detour through less
vegetated areas where they will be exposed to increased dangers. Vehicle
traffic is a major cause of ocelot mortality in south Texas and many of these
deaths appear related to dispersal. Most mine traffic onsite will occur in
the daytime and be slow (20 mph speed limit). Some mining operations will
occur 24 hours per day, however, and there will be increased high speed
traffic on Highway 1588 to and from the mine at night, when ocelot and/or

jaguarundi are most likely to be traversing the area.

EPA agrees with FWS that the probability of a take is unquantifiable.
Based on the best available information, however, EPA concludes that, in the
absence of mitigation, during the life of the mine at least one individual
ocelot and/or jaguarundi will be injured or killed, most likely in a nighttime
collision with a motor vehicle. After mining ceases, related traffic
increases will drop, but the Elm Creek brush corridor would still have a large
gap. Without mitigation, mining related takes of dispersing cats might thus

continue to occur, though at a lesser rate.

EPA concludes that the project would be unlikely to jeopardize the
continued existence of either endangered species, regardless of whether loss
of home range at the mine site results in any change in the local distribution
of cats. The site contains no habitat designated as critical habitat and no
habitat which EPA judges essential to continued survival of the cats. The

mine will not impact existing known concentrations of the species in south

Texas and Mexico, which includes protected habitat in Laguna Atascosa NWR and

in other protected refuges along the lower Rio Grande and elsewhere in south

Texas (e.g., Santa Ana NWR and the Yturria Ranch) .
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d. Mitigation measures minimizing takes

To minimize and avoid takes which will otherwise occur as avresult‘of
DRRC's proposed mining operation, DRRC has committed to implementation of the
mitigation measures described below in a letter supplementing its permit
application. EPA regards DRRC's commitment to implement those measures
material to its decision to issue DRRC's NPDES permit, i.e., had DRRC not been
willing to implement them EPA would probably have denied the permit. In some
instances, these mitigation measures go beyond the known needs of endangered
cats to address more general concerns on loss of wildlife habitat and

ecosystem density.

For the most part, these measures track the "reasonable and prudent
measures" FWS identified in the incidental take statement of its final BO, but
they differ in some respects. For examﬁle, EPA does not believe DRRC may be
required to perform additional trapping studies under the circumstances of
this matter, as explained in Bill Cox's November &, 1994 letter to Rogelio
Perez. EPA encourages DRRC to perform such studies, which might provide data
useful to future conservation efforts. EPA is not, however, requiring DRRC to

perform the studies to obtain an NPDES permit.

1. Replacement of a continuous brush corridor. Prior to mining through the

existing Elm Creek riparian corridor, DRRC will establish and maintain a
continuous brush habitat corridor at least 100 feet wide within Reaches 2 and
7 of the existing Elm Creek dense brush habitat delineated by Tewes
(Tewes/Hicks, 1993), until either the upland bypass corridor or Elm Creek’'s
restored Reach 1 and new Reach 3 meet the corridor criteria outlined in
Mitigation Measure #3, below. Note that the commitment to a 100-foot-wide Elm
Creek corridor refers to 100 feet of vegetation, in addition to the

unvegetated Elm Creek channel.

DRRC will make the access road in mining areas A and D an eastern barrier
to all construction activities and will construct a berm between the road and

the existing continuous brush corridor located along Reaches 2 and 3 of Elm
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Creek. Until an acceptable alternate corridor is established the berm will be
maintained and any vegetative clearing done between the berm and existing Elm
Creek Reaches 2 and 3, or within 1000 feet of them (e.g., removal of the

prominent westward bend of Elm Creek Reach 2 in upper Area A), will be domne in

daylight hours only.

2. Final Elm Creek channel. As discussed in FWS Term and Condition #4, EPA

expects that restoration will provide two riparian corridors: one is the
corridor recreated by the channel and vegetation to be established along
restored Reach 1 and nev Reach 3 beginning in year 6; the other is the
corridor which will be restored in the approximate original Elm Creek location

along restored Reaches 2 and 3, after mining is completed.

EPA further expects that these corridors will have ecological functions
comparable to the existing corridor(s) and that these functions will be
naturally sustainable, not only to benefit the endangered cats, but to support
EPA's overall objective that riparian habitat be restored in support of
diverse native wildlife. EPA's judgment is that this objective will regquire
that long-term hydrologic processes within the riparian corridor be, to the
extent practicable, reasonably similar to the mnatural prdcesses. Therefore,
in designing the corridors, EPA expects DRRC to consider the existing
geomorphology, soil conditions and hydrologic regime of the natural dense
riparian brush corridor and to pay particular attention to the magnitude,

timing, duration, frequency and variability of overbank flows.

EPA recognizes that DRRC's ability to meet this objective may be
constrained by requirements for the design of a reconstructed channel imposed
by other agencies (RCT, COE), because such regulations may favor a more
efficient channel than has been provided by nature. Therefore, EPA will not
specify a particular channel configuration as a mitigation measure. Rather,
EPA expects DRRC to work with RCT, COE, FWS and the Texas Parks and Wildlife

Department (TPWD) so that no matter what the final design is, DRRC will
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restore hydrologic processes necessary to sustain optimal and sub-optimal

ocelot habitat in both corridors or, if necessary, in at least one corridor.

3. Alternative and restored corridor criteria. The specific corridor

performance criteria given here are taken directly from DRRC's mitigation plan
specifications. EPA may consider other information, including analyses by
" FWS, in determining whether corridor restoration has been accomplished. No
corridor shall count as restored or recreated until the following criteria are

met.

In order for the upland bypass or Elm Creek restored Reach 1 and new Reach 3
to qualify as corridors, vegetation volume will average at least 0.492 cubic
meters per square meter in the first two meters above the ground (no segment

more than 250 feet long may have a vegetation volume of less than 0.36).

For the upland bypass, the fenced habitat will be 300 feet wide and
continuous except for at most fifteen, SOffoot-wide unvegetated gaps for ranch
equipment and livestock. Minimum average cover will be at least 66% for
trees, shrubs and perennial grasses mofe than 0.6 m tall over a strip at least
100 feet wide within the 300-foot corridor (no gegment in this strip more than

250 feet long will have less than 50% cover).

For Elm Creek restored Reach 1 and new Reach 3, the habitat will be 100
feet wide (usually 50 feet omn each side of the unvegetated channel) and
continuous except for a maximum of six unvegetated gaps no more than 200 feet
wide each to accommodate equipment and vehicle movement. Upon completion of
mining, vehicle crossings will be reduced in width and number to the minimum
necessary to maintain the pre-project level of ranch operations and any gaps

will be allowed to revegetate naturally up to the edge of ranch roads.

EPA's summary of measured existing vegetation densities is contained in
Table 5-3a of the FEIS. EPA believes that the methods used by DRRC to measure
vegetation demsity and volume are reproduceable and valid and should be relied

on for future vegetation comparisons.
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4. Minimization of motor vehicle injuries. Culverts will be placed

underneath all road crossings of Elm Creek restored Reach 1 and new Reach 3,
with fine-mesh fencing placed parallel to the crossing areas to divert cats
away from the roadways and through the culverts. Subject to approval of the
appropriate government landowner, DRRC will also provide for a culvert and
fine-mesh fence crossing under Highway 1588 where it crosses Elm Creekvat the

south end of the site. -

5. Reporting. DRRC will provide EPA, FWS and TPWD with two copies each

of the following revegetation reports.

Report Title Due Date

Experimental Design Two months following NPDES permit
issuance

Quarterly Status Reports Quarterly following completion of

on Vegetation Experiments experimental design report

Annual Reports on Vegetation Annually following completion of

Experiments experimental design report

Final Report on Vegetation Within 5 years following NPDES permit

Experiments issuance

Annual Reports on Revegeta- December 1996 and continuing for 20

tion Progress and Monitoring years

Site Visits by FWS, TPWD, On request

and/or EPA

DRRC will provide a copy of all such reports and all other monitoring

reports required by any regulatory agency for public review at the Eagle Pass
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Public Library. As stated in SWCA (1994a) a minimum of 500 individual trees
and 400 pads of vegetation will be salvaged as an experiment on the

effectiveness of plant transplants.

6. Habitat management plans. A Habitat Management Plan (HMP) consistent
with the previous terms and conditions will be developed by DRRC in writing
and implemented for the existing Elm Creek dense brush corridor, the upland
bypass corridor, and the recreated Elm Creek brush corridor. The HMP will
address the following activities: management of habitats before, during and
after mining; monitoring beyond surveys to include annual report; mining
activities; roads, culverts, fencing, buffers, etc.; and recreation of
corridors. Coordination with TPWD and FWS is encouraged. The HMP will be

provided to EPA, FWS and TPWD prior to disturbance of existing habitat.

7. Additional protective measures. All workers will be informed of

endangered or threatened species (both Federally listed and State listed)
which potentially occur in Maverick County. A Threatened and Endangered
Species (TES) Plan will be devised by DRRC to handle the possibility of
encountering endangered or threatened species on the mine site, and all
workers will be made aware of this plan by DRRC. If DRRC or anyone else
associated with this project locates a dead, injured, or sick ocelot or
jaguarundi, initial notification will be made to the nearest FWS law
enforcement office. Care should be taken in handling sick or injured
specimens to ensure effective treatment, and in handling dead specimens to
preserve biological materials in the best possible state for later analysis of
cause of death. In conjunction with the care of sick or injured endangered
species or preservation of biological materials from a dead animal, the finder
has the responsibility of ensuring that evidence intrinsic to the specimen is

not unnecessarily disturbed.

8. Timing of habitat impacts. No riparian corridor habitat will be

destroyed between September 1 and November 30, unless immediately prior to
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such destruction, DRRC has undertaken a high resolution ground survey of that

habitat to determine that the disturbed area contains no dependent kittens.

e. Conservation recommendations

EPA encourages but does not require DRRC to undertake the following
conservation measures, which will further increase the value of the proposed

mitigation.

1. A photographic inventory of the Elm Creek dense brush corridor, both of
areas to be mined and of the 108 acres that will not be disturbed, should be
made prior to the initiation of project construction. Throughout the life of
the project, direct comparisons should be made to the 108 acres of undisturbed

dense brush habitat. Baseline transects should also be photo-documented.

2. DRRC should attempt to secure agreements with landowners for the

maintenance of the restored riparian corridor habitat in perpetuity.

3 DRRC should continue to research ocelot and jaguarundi usage of the
project area, including completion of the ocelot survey that was already begun

prior to mining.

4. DRRC should restore as much as possible of the project site to existing
habitat types, instead of to pasture. This  will increase the value of the

site to wildlife.

5. DRRC should restore vegetation so that dominant plant species in at least
the final restored Reach 1/new Reach 3 corridor include mesquite (Prosopis
glandulosa), cedar elm (Ulmus crassifolia), whitebrush (Aloysia'gratissima)

and alkali sacaton grass (Sporobolus aeroides) .

6. DRRC should assess the importance of drinking water to wildlife currently

found at the site and include water supplies in its final site design.
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B4. Responses to comments on the FEIS

The following comments and responses generally refer to those parts of
DEIS Section 5.4 and FEIS Part III which discuss impacts to endangered and
threatened species, or which relate to the plans for mitigation of such
impacts. EPA's responses to these comments are embodied in the analysis on
endangered and threatened species presented above. Specific responses to

particular comments are as follows.

Biological opinion. DOI objected to EPA's criticisms of the FWS

biological opinion, in part because deficiencies in the opinion were said to
stem back to "the fact that EPA and the applicant did not fulfill their
obligation to provide site-specific data". The Sierra Club believed that the
biological opinion was inadequate because if a cat were killed due to the
mining activity, but DRRC had adhered to the specified mitigation measures,
that would be allowed as an "incidental take" even thougﬁﬂa take of ocelot or
jaguarundi would jeopardize the existence of either species. Both the Sierra

Club and DOI saw a need to reinitiate Section 7 consultation.

EPA’s response with respect to the FWS Biological Opinion is in the form
of EPA's Findings and Conclusions and is presented in the previous parts of
this Section B. Neither EPA nor DRRC was obligated to generate new site

specific data in this matter.

Incomplete ocelot survey. Both the Sierra Club and DOI argued that EPA

should see that the ocelot survey is completed, as specified in the FWS list
of reasonable and prudent measures. The Sierra Club states that if the survey
will not be available before site disturbance, Section 7 consultation needs to

be reinitiated.

As indicated in Bill Cox's November 4, 1994 letter to Rogolio Perez, EPA
does mnot believe ESA §7 and FWS's consultation regulations permit FWS to

designate a future study a reasonable and prudent measure in a biological
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opinion without explaining how the study will itself minimize takes. In some
circumstances, for instance, a study might prove useful for monitoring the
success of reasonable and prudent measures and could thus be regarded as part
of those measures. Here, however, FWS does not claim the study will itself
minimize takes or serve to show whether DRRC’'s mitigation efforts are
successful. It instead claims a study might show whether or not endangered
cats use the project area as home range. That, however, is a finding which
ESA §7 required FWS to formulate in its biological opinion on the basis of
currently available information. Although it could have requested generation
of this new data during consultation in accordance with 50 C.F.R. 402.14(f),
FWS' currently expressed desire to use data not now available to render a
decision in the future appears to demand continuation of consultation beyond

the limited time frame ESA §7 affords.

Moreover, the trapping study FWS and the commentors seek is not necessary
to determine whether endangered cats presently use the area of the proposed
mining operation as home range. As indicated elsewhere in this ROD, existing
data are sufficient to conclude jaguarundi probably use the area as home
range, but ocelots probably do not. Because the two species have similar
habits, however, there is no reason to believe ocelots using the site as home
range will have any more difficulty adjusting that range locally than
jaguarundi. Indeed, ocelot observations in other areas provide the data on
which EPA bases its conclusion that jaguarundi using the mine site as home
range will adjust their territories to avoid the disturbances caused by mining
operations. As explained in Section Al, additional information showing that
ocelots also use the area as home range would thus make no difference to EPA's

decision here.

Adeguacy of ocelot habitat. The Sierra Club commented that the FEIS was

inaccurate because it stated: ‘"potential habitat areas are too small to
support the cats; and that a lack of suitable habitat north and south of the
site make the site's use as a part of a movement corridor unlikely". This

quote, taken out of context, was introduced as a statement made by DRRC and
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was part of EPA’'s summary of DRRC's mitigation plan and addendum thereto (p.
11I-14 of the FEIS, paragraph 2). Since the opinions stated in DRRC's
mitigation plan were not EPA's own, the FEIS cannot be conéidered inaccurate
when it accurately quotes an outside source of information. As is evident
from- the DEIS and FEIS, EPA disagrees with DRRC on this point; see Sections
5 4.3 and 5.4.4 of the DEIS and Parts III.A and III.B of the FEIS, errata and
page revisions, respectively. In any event, EPA's current views on this issue

are reflected by this ROD.

Other species. The Sierra Club stated that EPA failed to obtain more

information on other threatened species and failed to require protection of
these species; and asked about impacts from wastewater discharges on the
endangered Rio Grande darter and other species that depend on Elm Creek and
the Rio Grande. EPA's response as to information needs is given in Section
Al. EPA has addressed all Federally-listed threatened and endangered species
jdentified by the FWS as potentially occurring in the project area.
State-listed threatened and endangered species are jdentified and mining
impacts are discussed in the DEIS. EPA recognizes that there will be a
temporary, localized loss of wildlife that depends on the existing Elm Creek
riparian corridor as habitat. However, when replacement riparian habitat is
available, EPA expects that these species will re-establish. Additional
information on the Rio Grande darter is provided on page 2-28. EPA depends on
state agencies to provide for adequate protection of those species. To that
end, EPA is requiring that the Texas Parks and Wildlife Department receive
reporting documents from the mining company (see Mitigation Measures 5 and 6
in Section B3d above). EPA also notes that DRRC's consultants have obtained
the requisite State permit which allows for handling and relocating of State

listed species encountered at the site.

Regarding wastewater discharges, the NPDES permit reflects EPA's
determination as to what pollutants are likely to be present in the wastewater
discharges; in turn, this reflects the agency's extensive experience with

NPDES permits for coal mines, and specific studies of mine effluents.
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Water quality standards have been set by the State of Texas to protect aquatic
resources. The State of Texas has certified that these standards will not be

violated by DRRC discharges if EPA's NPDES permit limits are met.

The following comments and responses generally refer to those parts of
DEIS Section 5.4 and FEIS Part III which concern the plan for mitigating

impacts to endangered and threatened species.

Adequacy of mitigation plan. The Sierra Club stated that the mitigation
and restofation plans in the DEIS/FEIS were totally inadequate. Specific
criticisms included the failure to recognize the importancé of trees;
hydrologic changes to the Elm Creek drainage which may lead to insufficient
water supply for the bunch grasses which make up the "dominant" wooded/sacaton
riparian plant community and cannot survive without subsurface moisture; and
uncertainties because restoration of the habitat may take decades. These
concerns and the lack of data on use of the corridor were said to make the

mitigation plan one that cannot be rationally relied upon.

EPA does not agree. The plan is designed to mitigate impacts from the
mine on the dense brush corridor along Elm Creek, important to jaguarundi and
ocelots. EPA is not positive what the Sierra Club meant by the "dominant"
wooded/sacaton riparian plant community; apparently it meant simply that this
mixed community currently exists along Elm Creek. Within that community,
however, sacaton bunch grasses are important due to their similarity to
habitats used by ocelots in other jocations, but are not dominant in any usual
biological sense of the word. The mitigation plan emphasizes vegetation
densities in the first two meters above the ground because they appear most
important for ocelot habitat. Trees will be young when planted and, although
not critical to the creation of a dense brush understory, they are an
important part of the restoration plan. In addition, a number of pads of
vegetation, many including trees of various sizes, will be transplanted from
the existing corridors to the new corridors, although some of the largest

trees may not survive the move.
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Like the Sierra Club, EPA is concerned with the long-term sustainability
of the mitigation, because of the complexity and maturity of the existing
habltat and because the restoration methods are unproven. EPA’'s mitigation
measures discussed in Part B3d are designed to provide safeguards for the

short-term and long-term success of DRRC's mitigation plan.

Mitigation of impacts to species other than the ocelot and jaguarundi.

The Sierra Club commented that the FEIS failed to include a requirement that
will adequately protect threatened and other important species (particularly

endangered species other than the ocelot and jaguarundi).

EPA has reviewed all potentially present Federally-listed threatened or
endangefed species in the DEIS and has found that the ohly-species which the
project may affect are the ocelot or jaguarundi. EPA has no information to
change that position. The Sierra Club specifically mentioned the Rio Grande
darter. The Rio Grande darter is listed as a threatened species by the Texas
Parks and Wildlife Department. The darter's range in Texas is the Devil'’s and
Pecos Rivers and San Felipe Creek. These clear, flowing streams are northwest
of the project site and in fact, empty into the Amistad Reservoir.
Impoundments and declining stream flows are reasons for the darter’s current
status. The species is mnot known to occur in 'the project area and

accordingly, no effects from mining are predicted.

C. CARBON I/I1 POWER PLANTS

Cl. Transborder impacts

As evaluated in Section 5.9 of the DEIS, EPA recognizes that coal from the
Eagle Pass Mine will be burned at the Carbon I/I1 power plants in Mexico,
where it will contribute to severe degradation of air quality and visibility
at Big Bend National Park in Texas. EPA is aware that other adverse impacts

result from the Carbon I/11 project and that the project could be expanded in
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the future. EPA is aware of significant public concern in the U.S. about the
transborder environmental impacts of the Carbon I/II facilities (see page 1-2

of ROD).

In DEIS Section 5.9.7, EPA summarized impact issues which would support
approval of the DRRC permit; and positions which would support denial. EPA
concluded that permit denial would be an essentially symbolic act, without
substantive effect on the transborder impacts. While permit denial would
signal to Mexico the U.S. displeasure about projects like Carbon I/II1 and the
priority which the U.S. places on the control of transborder environmental
problems, the impacts of the project would continue to occur regardless of
where the coal originates. Indeed, even with denial of the Eagle Paés permit,

U.S. coal (from other mines) could be used at the Mexican project.

Denial of the Eagle Pass permit by EPA would not force or even neceésarily
encourage the owners of Carbon I/II to make investments needed to solve its
pollution problems or cause the Government of Mexico to make financial or
regulatory decisions which wéuld mitigate the problems. EPA is committed to
take any effective action it can to reduce air pollution and other 1impacts

from these facilities and will continue to pursue solutions to this problem

through diplomatic channels.

C2. Transportation of coal by truck

EPA understands from recent press reports that DRRC may use trucks to
transport coal to Mexico, instead of rail transport as analyzed in the DEIS
and FEIS. EPA is concerned that truck transport could have potential
significant adverse environmental impacts that were not evaluated in the NEPA
analysis. Therefore, in response to inquiries by EPA, DRRC addressed this
alternative in the form of a letter; see Appendix B. While this letter refers
to the concept of trucking as "pure speculation", EPA believes the letter was

worded with an intent to leave open the possibility of such trucking.
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DRRC's formal NPDES application commits to transport of coal by rail and

by no other method. 1f trucks are used for coal transport without additional

NEPA analysis, EPA will immediately move to terminate (or revoke and reissue)

the NPDES permit.

C3. Responses to comments on the FEIS

These comments and responses generally refer to DEIS Section 5.9.

Air quality impacts of the Carbon plants. The Sierra Club stated the EIS

did not adequately assess cumulative impacts and, since EPA identified the
indirect impacts associated with Carbon I & II, it should have thoroughly

evaluated those impacts; permit issuance would contribute to those impacts.

As indicated in Section Al, EPA has determined that impacts from the power
plant complex in Mexico are unacceptable, but that EPA’'s NPDES permit decision
will not affect changes to the operatioﬁ, emissions or impacts from Carbon I
and II. This subject was clearly evaluated in the FEIS and no comments on the
FEIS explained how further study of these impacts could be essential to EPA’s

reasoned choices among its permitting alternatives.

Ash-related pollution. The Sierra Club criticized EPA because the FEIS

did not include nor evaluate information provided by Dr. Salvador Contreras

Balderas (in his comments on the DEIS) regarding ash-related water pollution

due to the Carbon plants.

EPA appreciates the information provided by Dr. Salvador Contreras

Balderas, including his testimony at the public hearing in Eagle Pass.

However, the issue of ash-related water pollution in Mexico is outside the

scope of EPA’'s decision on the DRRC NPDES permit.
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D.  OTHER RESQURCES

In addition to the issues discussed in Sections B and C above, EPA's final
NPDES permit decision has weighed other predicted impacts of DRRC's mine
project against the impacts of permit denial and no mining. These impacts,
and monitoring and mitigation commitments which bear on their significance,
are summarized in Tables 1-1 and 1-2 of the FEIS, respectively. EPA also has
considered the comments (see Appendix A) on other technical aspects of the

FEIS. EPA's responses to these comments and questions are summarized as

follows.

D1. Water resources

These comments and responses refer generally to Section 5.2 of the DEIS.
The specific comments below represent the Sierra Club’'s ba:.s for its more
general comment that the FEIS failed to adequately assess impacts to ground

and surface water quality/quantity in the Elm Creek and Rio Grande watersheds.

Wastewater characteristics. The Sierra Club stated that EPA failed to

determine what the pollutants in the wastewater discharges will be and what
impacts these pollutants will have on the aquatic community, including the

endangered and sensitive Rio Grande darter.

EPA's determination of pollutants in the wastewater is based on extensive
experience at coal mines throughout the United States. The NPDES permit
addresses all pollutants which are expected to occur in the effluent at levels
which, if untreated, could cause violation of state water quality standards or
more stringent, technology based standards. Effluent limits, which apply
after treatment, will ensure that discharges do not cause State water quality
standards to be exceeded. State water quality standards are protective of
aquatic life. Impacts of pollutants on water quality will be minor in Elm

Creek and non-existent on the Rio Grande.
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Availability of water supplies. The Sierra Club stated that DRRC changed

its application and requires 1200 acre-feet per year (AFY); this includes 300
AFY for dust suppression; 800 AFY for irrigation; 100 AFY for area
landowners. Further, the Sierra Club asserted EPA failed to require proof
that the 1200 acre-feet per Yyear of water required by the mine are available,
and asked what will happen if this water is not available. The Sie;ra'Club
" cited a letter as evidence of water shortages in the area; however, no such

letter was attached to the materials submitted by the Sierra Club.

The Sierra Club raised questions about the adequacy of replacement water
supplies, e.g., whether 100 AFY will be enough for the 125,000 gallons per day
required by the ranch north of the mine site as well as the other landowners.
Ms. Coppock commented that there have been shortages of Rio Grande water
supplies for Eagle Pass, to the point of rationing, which is contrary to
s;atements in the EIS. Subsequent to the previous comment, Ms. Coppock raised

the issue that DRRC might not receive authorization to mine through Lateral 21.

EPA does not reqﬁire applicants to obtain all other permits (such as water
rights permits) mnor to complete all private property transactions (such as
purchase of water rights) as a condition for approval of an NPDES permit. In
Texas, water rights transfers and exchanges are viable. If DRRC fails to
acquire water rights or if use of these rights is affected by drought, then
the mine will almost certainly find it necessary to transport water from other
sources or shut down to avoid violation of one or more permits. For example,
DRRC has committed to not mining through the existing Elm Creek corridor until
replacement habitat for endangered cats 1s established along a replacement
corridor. If drought interrupts irrigation of the habitat so that
establishment of the replacement corridor is delayed, then mining through the
existing corridor also will be delayed. EPA reviewed the EIS and verified
that relevant hydrologic predictions assumed continued seepage from Lateral
21: the NPDES permit reflects technology-based requirements for coal mines and
would not change whether or not Lateral 21 remains, is mined through or is

restored.
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Flooding impacts. The Sierra Club stated EPA failed to address impacts

due to flooding within the permit area and on downstream homeowners, including

how the loss of wetlands would increase flooding in the area.

EPA's discussion of flooding impacts at page 5.14 of the DEIS indicated
that the net effect of the project could be a slight long-term increase in
flooding potential downstream of the project and a decrease in flooding and
recharge within the site compared to pre- mining condltlons This would be due
to a reconstructed Elm Creek channel that, at least initially, could be more
efficient than the pre-mine channel. TNRCC predicted that downstream flooding
would not be increased during the life of the mine because of the buffering
effect of the sediment ponds, which would act to release water at a slightly
jower rate; the net effect on streamflows within the mine area was predicted
to be negligible (TNRCC Order issuing Permit No. 03511, Appendix H of the
FEIS). RCT's (1993a) evaluation of the probable cumulative hydrologic impacts
of the mine indicated only "slight" changes in the quantity of surface water
available to downstream users and "insignificant” attenuation of storm runoff

and increases in sustained flows, due to the sedimentation ponds.

Key to these predictions of limited impacts was: the 152 square miles of
drainage area upstream of the project; the potential runoff from this area is
very large; and the additional contributions from the mine site are relatively
small. Changes 1in mine-site conditions, including changes to channel
efficiency, wetlands and floodplains, will have a small impact on total
runoff. As noted on pages 5.38 and 5-39 of the DEIS, the mining company will
design the permanent channel reconstruction to meet Texas Railroad Commission
and Corps of Engineers requirements; the latter are likely to call for
meanders and other naturalistic features which will result in channel
characteristics more like current conditions than if an entirely artificial

flood conveyance channel were constructed.

See also the finding of the Texas Natural Resources Conservation
Commission (p. 9 of FEIS Appendix H) that the project will not increase

downstream flooding impacts.
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Ground water data and impacts. Ms. Coppock stated that EPA had

insufficient data to reach a determination of the presence or absence of water
on the project site and raised several specific points in support of the
conclusion that ground water at the mine site is connected to ground water
north of the site. She commented that the area north of mine site, along with
spring-fed wetlands within and adjacent to the mine boundary, could be
dewatered by the mining operation. Further, data limits prohibited EPA from
accurately determining the quantity of pit pumpage and the volume of discharge
subject to the NPDES permit. Ms. Coppock'asked fof FEIS corrections to be
made in light of the Texas Railroad Commission order approving DRRC's mining
permit and stated that the agreement referred to in the FEIS to establish a
‘ground water monitoring well outside RCT jurisdiction has been abrogated so

that the protection provided by this agreement also no longer exists.

EPA recognizes from the available data the possibility of impacts on
ground water resources to the north of the mine permit area (see FEIS, p.
11-5). Additional information submitted to RCT and EPA supports this
possibility, while other facts (e.g., springs at an elevation higher than the
valley floor) support DRRC's view that there is no hydrologic connection
between the properties. Predictions about impacts on ground water are
difficult to make even with excellent data. A firm prediction of impacts to

fractured aquifers is inconclusive with the information at hand.

Nonetheless, EPA's evaluation of this impact recognized the RCT permit
requires extensive monitoring of this impact and mitigation if an impact
occurs. Specifically, RCT requires monitoring of 8 new wells to be drilled as
near as possible to Ms. Coppock's fenceline on the property of DRRC at
locations acceptable to Ms. Coppock. Monitoring also is required of four
additional new wells north of the mine plan area, four existing monitoring
wells on mine property, all water wells on mine property within two miles of
Ms. Coppock's ranch, and four wells on the ranch, plus any other ranch wells
within 1/2 mile of the common ranch-mine boundary. Water levels in all the

wells are to be measured monthly. General water-quality parameters are to be

2-34




RECORD OF DECISION EAGLE PASS COAL MINE

monitored in each well monthly for one year following permit issuance, and
quarterly thereafter; trace elements are to be monitored at each well

initially, and annually thereafter.

Further, the RCT permit requires DRRC to supply water if it does affect
the commentor's resource. Within ninety days of permit issuance, DRRC is
required to provide documentation to RCT that it has secured rights to water
of comparable quality to potentially affected wells in a minimum quantity of
115 acre feet per year. Upon a finding by RCT that impacts to Ms. Coppock'’s
water quéntity or quality have occurred, DRRC is required to immediately begin
installation of a delivery system to provide the alternate supply of water.
Ms. Coppock or her successor in interest is a third-party beneficiary of any
agreement under which DRRC obtains rights to water until mining has ceased and

the reclamation performance bond is released (see FEIS Appendix E).

DRRC has advised EPA that the agreement for a ground water monitoring well

outside RCT jurisdiction has not been abrogated.

Hydrologic regime. The Sierra Club stated that the FEIS failed to assess

impacts to the hydrological regime of the Elm Creek drainage. The letter did
not expound upon this comment except for a reference to hydrologic changes

which may impact mitigation. This latter comment is-addressed in Section B3e.

D2. Air environment

These comments and responses refer generally to Section 5.3 of the DEIS.
The following comments are the underlying argument behind the Sierra Club’s
more general conclusion that EIS air quality assessments were incomplete and

inadequate.

Crystalline silica. The Sierra Club and Ms. O'Donnell were concerned

about the health impacts associated with crystalline silica in dust from the
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mine. A single, questioned data point shows 4.57% by weight crystalline
silica in the coal. EPA's evaluation recognized that TNRCC evaluates the
potential for health effects due to air emissions that meet all other
regulatory requirements. This evaluation is in addition to the evaluation of
whether an applicant will meet the enforceable standards imposed by State and
Federal regulations. The evaluation is based on health effects séreening
levels derived by dividing the Occupational Safety and Health Administration's
standards for adult 8-hour workplace exposure by 100. The screening approach
is considered conservative and protective of children or elderly, who may be
more sensitive to the emissions and/or exposed to them over a full 24-hour

day.

As set forth in TNRCC's evaluation, the effects screening level (ESL) for
respirable coal dust is 20 ug/m3/hr. The effects screening level -for
respirable silica is 1 ug/m3/hr. Thus, if the coal dust had more than 5% by
weight silica, and all of it were converted by mining processes to respirable
silica (that is, silica 4 microns or less in diameter), the silica ESL would
require controls that lower concentratidné of coal dust to below 20 ug/m3/hr.
For example, 10% by weight silica in the coal would allow only 10 ug/m3/hr
coal dust at the receptor. (The assumption that all of the silica content of

the coal would become respirable silica is a worst-case assumption.)

TNRCC required DRRC to provide analysis of a coal sample for silica
content. DRRC had disposed of cores from the exploratory holes and was.able
to provide only one sample, from the central area of the proposed mine.
Submittal of a single sample is considered adequate for ordinary reviews
(Jones, 1995). The sample analysis showed 4.57% crystalline silica by weight,
so the coal dust ESL of 20 ug/m3/hr was presumed to encompass any silica
effects on health. Also, refer to the discussion below which expands on the
concern that another sample could have excéeded the 5% factor and the impact

of different meteorological conditions.
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Overall dust levels. The Sierra Club stated that the FEIS failed to

assess impacts related to coal dust dispersal. The Sierra Club and Ms.
0'Donnell were concerned that ground-level particulates would exceed public
health standards because in an area near two homes, coal dust particulates
were modeled at 19.6 ug/m3/hr which is just barely lower than the ESL of 20
ug/m3/hr Mr. Riskind questioned EPA's conclu51on that emissions of 60 tons
of dust is considered only a nuisance (Mr. Riskind's letter does not state a
time period for the emissions; review of the modeling inputs indicates that
Mr. Riskind meant the sum of the maximum tons per year emissions rates from

all mine sources.)

TNRCC required DRRC to model coal dust concentrations at the mine
boundaries and nearby areas. This modeling was reviewed by TNRCC staff, both
as to the adequacy of the modeling itself and as to the health implications of
the modeling results. The latter review was done independently by an in-house
toxicologist. TNRCC staff (Earl Jomes) indicated that the modeling was Vvery
conservative in that: 1) emissions from the crusher, by far the largest
source, have been calculated using obsolete factors for the amount of dust
created per ton of coal processed (the current factors are less than 1/2 the
value of the factors used in the model); 2) the crusher was modeled as if it
will not be enclosed, when in fact it will be, with a resulting 80% reduction
in emissions; and 3) emission rates used were for the PMjs and smaller
fraction (particles 15 microns in diameter and smaller), which includes
particles larger than those considered respirable (respirable coal dust is
considered to be 10 microns and less; respirable silica is considered to be 4
microns and less).

The highest concentrations jindicated by modeling were 22.9 ug/m3/hr for an
uninhabited hill due north of the mine property line and 16.5 ug/m3/hr at
ground level at the nearest inhabited residence .off the mine property (Jones,
1995). If correction were made only for the fact that 1/3 of the particles
modeled are not respirable coal dust (the particles in the range >PMjg to

PM1g) the corresponding values would be 15.3 and 11.0 ug/m3/hr.
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EPA recognizes that there is some uncertainty in the ESL modeling, due to
the possibility of higher levels of silica in the coal than indicated by the
single sample analyzed, and due to the use of meteorological data not specific
to the site. As explained above, however, EPA finds both TNRCC screening
levels and modeling (of whether coal dust emissions from the mine will
approach those screening levels) conservative. EPA is also aware that
monitoring of 24-hour PMjp at intervals of no more than 6 days at > locations
is required by the RCT permit, with reporting of the data also to TNRCC; and
that the TNRCC draft permit required monitoring at the discretion of the
" Executive Director of TNRCC. Data to assess the accuracy of the modeling will
be available. Further, the TNRCC draft permit prohibits visible emissions (as
determined by a trained observer) or the creation of a nuisance by the mine.
Upon consideration of all available information, experience at other mines,
and the specified control technologies, EPA finds that the mine’s dust
emissions do not constitute an unacceptable adverse impact.

Monitoring. Mr. Taylor expressed concern that the acceptable dust level
established for the monitoring station near his property line 1is higher than

for properties outside the mining area and should be reduced to the same level

as for the other properties.

Mr. Taylor appeared to confuse modeling results with the ESL criteria. As
stated above, the highest modeled concentration of coal dust at an occupied
residence outside the mine boundary is 16.5 ug/m3/hr, below the ESL of 20
ug/m3/hr. At the intersection of Lateral 21 and the mine property 1ine;
modeled concentrations were somewhat higher, 19.6 ug/m3/hr. The modeled
concentration of coal dust at a residence generally decreases as the distance
from the mine to that residence increases. Thus, Mr. Taylor's residence may
have had higher modeled concentrations than neighbors farther downwind, but
the ESL to which the modeling results were compared is the same for all and at

no residence does the modeling indicate the ESL will be exceeded.
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Permitting. Letters from Ms. Herring and Ms. 0'Donnell were critical of
the air quality permitting process of the Texas Natural Resources Conservation
Commission (TNRCC) and, by implication, EPA‘s reliance on that process for

_determining certain environmental impacts.

TNRCC staff must issue a recommendation that the draft permit be issued
before a public hearing is held. TNRCC staff issues such a recommendation
only when it is convinced, on the basis of its review of the data and
modeling, that no regulatory standards will be violated and that public health
will be protected The process often proceeds jteratively, with additional
emissions controls included in later rounds of modeling, until compliance with
the requlrements is demonstrated. If a public hearing is requested, a Hearing
Examiner will chair the hearing with the purpose of receiving evidence and/or
public comments which would indicate that the draft permit is inadequate. If
the Hearing Examinef finds such evidence, the draft permit may be modified.
The decision of the Hearing Examiner may be appealed. The permit is issued by

the TNRCC after its review of the Hearing Examiner's findings.

As noted in the section on consultation, this process was ongoing at the
time of the writing of this ROD, with the Hearing Examiner not yet having
issued her findings. In the absence of any specific data from commentors, EPA

has no reason to second-guess TNRCC.

D3. Biological environment

These comments and responses generally refer to those parts of DEIS

Section 5.4 which refer to biological conditions other than endangered and

threatened species.

Biological baseline. The Sierra Club stated there were inadequate

historical biological data for Maverick County in general and for the

extremely important Elm Creek Corridor in particular and that, absent this
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data, it was impossible to produce "the required restoration plan that will

restore the natural resources in the permit area to their pre-mine conditions”.

Refer to Section Al for EPA’'s general response with respect to limitations
in data. EPA finds that extensive information about conditions in the Elm
Creek corridor is available and that DRRC's approach to retain reference areas
for ongoing study 1is a sound scientific approach to ensure that necessary data
" will be available for restoration planning. As discussed in Section Al, EPA
would probably have denied the permit if it believed mitigation would fail,
resulting in an unacceptable environmental impact. In this case, however,
DRRC has committed to retaining the main riparian corridor until there is
reasonable assurance of mitigation success. Therefore, EPA finds mno fatal
flaw in the mitigation plan as it now stands and has decided that additional

baseline data are not needed for decision-making purposes.

Data on birdlife. The Sierra Club commented that the FEIS stated that

there are 57 different species of birds in Elm Creek (Part III.A, errata for
p. 5-27), yet DRRC's biological consultant observed 90; the Sierra Club then
argued that surveys of migratory and resident birds are either incomplete or

have never been attempted so that EPA must require "proper" surveys of these

birds.

Refer to Section Al for EPA's general response with respect to limitations

in data. This specific comment on birdlife indicated that EPA and the Sierra

Club have fundamentally different concepts about such data limitations. EPA

finds the data more than adequate to demonstrate the value of the mine site
for a wide variety of birds, including many migratory birds, as evidenced by
the 57 bird species observed on the site during the Gomez and Lindsay (1992)
wildlife survey and the 90 species casually observed by DRRC's consultant both
on and in the vicinity of the project site. These data are one reason EPA
mitigation measures include requirements beyond those necessary to minimize

takes of endangered species. The Sierra Club did not indicate what about
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EPA's decision could change if more data were available, or provide any

standard as to when "enough" data would be available.

Further, mitigation is best performed when habitats are protected and
restored; identifying every species within a habitat is neither possible nor
necessary when mitigation is ecosystem based rather than species based. In
mitigation measure 2, for instance, DRRC is to essentially re-establish
current natural functions of the Elm Creek riparian habitat, not just provide
a corridor for cats’' passage. There is no reason to believe that more
complete bird counts would change EPA's decision, i.e., jdentification of a
91st (or 192nd) species would not cause EPA to abandon an ecological

perspective on mitigation, nor to abandon the requirements for mitigation

altogether.

Migratory ' bird protection. The Sierra Club stated “requiring DRRC to

obtain a Migratory Bird Treaty Act permit is inadequate" because it is mnot
possible to avoid, mitigate or minimize impacts in the absence of survey data

identifying the species impacted.

In response, EPA’'s FEIS clearly states DRRC's obligations under the Act
(see p. III-7). DRRC committed to conducting a nesting bird survey if
migratory birds could be impacted and to either moving the nests if>nesting
birds are present or accomplishing land clearing during non-nesting periods
(Kost, 1994a). Unlike the Endangered Species Act, the Migratory Bird Treaty
Act does not give EPA statutory responsibility; responsibility for enforcing
compliance with the Act belongs to FWS. EPA finds no reason to believe that
DRRC will not adhere to requirements of the act, i.e., to obtain an MBTA

permit and to avoid activities damaging to nesting species.

Use of riparian corridor. The Sierra Club commented that the FEIS failed

to assess impacts to resident and transient wildlife, including species which
use the Elm Creek riparian corridor and other possible connecting corridors on
both sides of the border. EPA disagrees: assessment and protection of this

corridor is a principal component of the DEIS, FEIS and Record of Decision.
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Wetlands. The Sierra Club stated there are important wetland resources on
the mine site, including some that meet the Federal definition of wetlands,
that have yet to be adequately evaluated; without such assessment, impacts
cannot be adequately evaluated, and the possibility exists that wetland
resources will be destroyed. Ms. Coppock jdentified several spring-fed

wetlands which could be adversely impacted by the mine.

Proper procedures have been followed in concluding that no wetlands
subject to Federal regulation occur within the five-year mine area and
procedures exist to protect any nearby wetlands (see P. 11-13 of the FEIS).
The springs identified by Ms. Coppock are at substantially higher elevation
than any ground water below the valley floor and not a continuation of the
same water table; the springs are likely a result of perched ground water that

is not in close hydrologic communication with ground water in the mine area.

D4. Cultural resources

Comments and responses generally refer to DEIS Section 5.5.

The Sierra Club stated that: 1) the Programmatic Agreement (PA) allows
EPA to make its decision on the proposed NPDES‘permit before completion of all
cultural resource investigations; 2) the EIS will not include all recorded and

unrecorded sites determined to be eligible to the National Register; and 3)

EPA had not consulted with the Sierra Club as an interested party as written

in the PA included in the Final EIS.

These issues concern the timing of certain activities in the Section 106
process. In response to comments 1 and 2, the nature of a surface coal mine
operation, particularly regarding land leasing or acquisition, is that
cultural resources survey work on the entire project cannot be completed
within the 18 to 24 month time-frame for an EIS. To resolve this issue and

satisfy Section 106 requirements prior to the agency's permit decision, EPA
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complied with the National Historic Preservation Act through the execution of
a PA. 36 CFR Part 800.13 of the regulations of the Advisory Council on
Historic Preservation governing the Section 106 process specifically provide
for this situation (i.e., & large or complex project requiring numerous
individual requests for comments when the effects of historic properties

cannot be fully determined prior to approval).

In response to item 3, the only "jnterested parties"” mentioned in the PA
are Native Americans. However, the Final EIS recognized the Sierra Club'’s
participation in the Section 106 process as an interested party in the
Coordination Section (see EPA letter to the Advisory Council, dated November
14, 1994, in FEIS Appendix D). After receipt of the executed PA on February
2, 1995, the EPA initiated consultation with the interested parties, including

the Sierra Club.

The Texas Historical Commission (THC) expressed concern that two
archeological sites may have been overlooked in DRRC sponsored surveys to
date. DRRC's consultants have reviewed the existing Archeological
Investigation Reports for the area in question and determined that the areas

in fact were surveyed and found absent of any reportable archeological sites.

DS. Socio-economics

Comments and responses generally refer to DEIS Section 5.7.

Impacts on local residents. Ms. 0'Donnell commented on adverse impacts

from the mining operation on local homes and lifestyle and asked that the mine
buy out local property owners. Ms. O'Donnell and Mr. Taylor stated that the
FEIS erroneously listed some properties as being within the mine permit area,
including Mr. Taylor's. Mr. Taylor further commented that he does mnot want

his property included in any permits issued to the mine.
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EPA agrees that adverse impacts will occur to local residents and that not
all property owners within the proposed miningbarea have leased or sold their
land to the mine. EPA understands that DRRC has been negotiating with
remaining home owners in the vicinity of the first five-year permit area to
acquire their property for fair market value. The EPA does not have the
authority to dictate the results of these negotiations. EPA's role is
restricted to evaluating the probable impact of the mine's activities on these
properties and considering this impact in jts evaluation of the proposed
project. These impacts are discussed in the DEIS (Section 5.7.5) and FEIS
(see particularly Part II.C.5 and response to comment 19-2, Appendix C).
While many impacts are adverse, particularly in the immediate vicinity of the
mine, there are also positive impacts to area residents and EPA has weighed

both.

The landowner list was an attachment to comment letter 18 which stated
that the 1list came from DRRC’'s RCT application. According to DRRC, the
landowners cited by Ms. O0'Donnell and E.K. Taylor (Juan Antonio Valdez,
Francisco Acosta, and E.K. Taylor) do héve property within the mine permit
area. It is true that this land has not been sold or leased to the mine,
because RCT regulations only require the mine to lease or own those properties
which will be disturbed by mining and these lands will not be disturbed (Kost,
1995). The NPDES permit will not apply to these property owners but to the

actions of the mine.

Water system hookups. Ms. Herring commented that, for Lateral 21 water

supplies adversely impacted by mining, DRRC should pay to connect these

residents to the water line extended to serve the mine.

Since homes which rely on water from Lateral 21 are hydrologically

upstream from the mine, it is not expected that their water supply will be

impacted by mining. However, if this water supply is impacted, DRRC will
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provide affected residents with hookups for the line extended to serve the
mine. DRRC also agreed to let other residents in the vicinity of the line
hook in without reimbursing the company for the costs of extending the line
from the city system (DEIS p. 5-19); these residents, however, will imcur
other costs to hookup. At the time of the ROD, there were no specific plans
or contracts regarding such water service, but the City has agreed in writing

to extend the line (Kost, 1995).

Economic impact of the mine on area residents. Mr. Riskind asked whether

the Peso devaluation or other potential changes in the economy would result in
pressure to institute tax abatements or other measures to keep the mine viable

which could adversely effect area residents.

Changes in the economy could result in pressure omn County officials to
make tax abatements O other economic incentives available to the company in
order to keep the mine in operation. However, at the time of the ROD there

were no plans to do soO.

Mine employment. Ms. O'Donnell commented that mine employment and
© earnings may vary from what 1is presented in the FEIS as the company had
recently said it may employ only 50 persons in the first year, double that in
the second year and eventually increase the number to 350. EPA's discussions
with DRRC indicated that the company spokesman was misquoted in the article
cited by Ms. 0'Donnell and that the estimates provided in the EIS are the best

current estimates about mine employment (Kost, 1995).

In any case, as reported in the DEIS and FEIS, EPA independently evaluated
the employment issue and the information provided in the DEIS is considered
reliable. - Some confusion may have resulted because employment projections
included both construction workers and mine workers. For example, as is shown
in DEIS Table 5-6, total mine employment is projected at 170 in year one and
155 in year two, with an eventual total employment of about 275 (see DEIS
Table 5-6). But, in year one, employment for mining only is expected to be

about 70 employees and in year two about 115 employees. As discussed in the
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DEIS (pp. 5-51 through 5-54) and FEIS (pp. II-7 to I11-8), the actual number of
workers may vary from the numbers presented above depending on numerous

circumstances, including the amount of coal mined and the specifics of the

mining operation.

D6. Public health

~ These comments and responses generally refer to DEIS Section 5.8. The
comments go beyond impacts to public health, but are discussed here since

health impacts are included within the comments.

Adverse impacts. Mr. Riskind commented that there were no guarantees that

residents near the mine won't be adversely impacted by dust, noise, blasting,
or reduced home values. EPA agrees, as discussed in the DEIS (Section 5.7.5)
and FEIS (see particularly Part II.C.5 and response to comment 19-2, Appendix
c). Performance standards for noise, dust and blasting are designed to

protect the public’s health and safety but do not prevent all impacts.

Political influence. Ms. O’Donnell believed that approvals of the Eagle

Pass Mine by regulatory agencies reflected political influence and were at the
expense of public health and safety. EPA's decision on the NPDES permit- is

based on a thorough and careful evaluation of all environmental concerns.

Environmental compliance. Mr. Riskind commented that DRRC will not

operate the mine and the companies which will operate the mine (North American
Coal, 1i.e., NAC and the lessor CONSOL) have a questionable environmeﬁtal
compliance history. EPA understands that while NAC is considering operating
the mine, a final decision has not yet been made (Kost, 1995). No specific
violations on the part of NAC were cited by Mr. Riskind. EPA consulted with
the Inspections and Enforcement Section of the Federal Office of Surface
Mining. They have had no environmental compliance problems with mines
operated by NAC and in general have found them to make a copscientious effort

to be in compliance (Lett, 1995). CONSOL will have no role in the operation
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of the mine. Regardless of who operates the mine, EPA relies on the
conditions of its permit and those of other permitting agencies to achieve

environmental compliance.

E. CONSULTATIONS AND COORDINATION

As discussed in the DEIS and FEIS, EPA's NPDES permit action and EIS
review process included consultations with and input‘from Federal and State
agencies pursuant to applicable environmental laws. These consultations

included the following.

e Formal consultation with the U.S. Fish and Wildlife Service (FWS),
pursuant to Section 7 of the Endangered Species Act. Refer to Section B

of this Record of Decision.

« Formal consultation with the State Historic Preservation Officer (SHPO)
and with the U.S. Advisory Council on Historic Preservation (ACHP) in
accordance with Section 106 of the National Historic Preservation Act.

Refer to Section D4 of this Record of Decision.

e Informal consultation with the U.S. Corps of Engineers regarding

jurisdictional waters of the U.S. and wetlands.

. Informal consultation with the Texas Railroad Commission regarding the

mine permit.
o Informal consultation with the Texas Natural Resources Conservation
Commission (TNRCC) regarding the Texas wastewater discharge and air

quality permits.

Since the FEIS was issued, new information relating to the status of the

TNRCC air quality permit has become available.
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The TNRCC held a public hearing on the DRRC's application for an air
quality permit on February 2 and 3, 1995. The Hearing Examiner has not
yet rendered a decision. If the Hearing Examiner recommends issuance of
the permit, TNRCC will review that recommendation and make a final

decision.

TNRCC also reviewed the FEIS for compliance with the General Conformity
rule in accordance with 40 CFR Part 93 and Chapter 101.30 of the TNRCC
Ceneral Rules (Wheeler, 1995). The Ceneral Conformity rules require that
both direct and indirect air emissions be considered. The TNRCC concluded
that this rule did not apply to the proposed Eagle Pass Mine since both
Maverick County and Big Bend National Park are attainment areas for 511
six criteria air pollutants of the National Ambient Air Quality Standard
(NAAQS) and notification of the Federal land ﬁanager in Big Bend National
Park is not required. Further, TNRCC pointed out that while notification

in this case was not required, EPA did provide notice.

By the time of the ROD, EPA completed all consultations necessary to reach

its decision with respect to the DRRC permit application.
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3. EPA’'S DECISION

EPA's decision is to issue the final NPDES permit to DRRC for the
operation of its Eagle Pass coal mine. The discharge is projected to meet all

NPDES and Clean Water Act requirements and other potential significant adverse

impacts from the project are subject to regulatory controls and/or mitigation

measures which reduce impacts to acceptable levels.

For EPA, the decision to ijssue the permit reflects a determination that
the project provides substantial benefits- and that the principle adverse
impacts are subject to control through regulation and/or substantial
mitigation. Specifically: 1) water-quality effects are subject to strict
control through the NPDES permit limits, monitoring requirements, and the
"reopener" provision in the permit; 2) the projected take of endangered cats
will be minimized through implementation of mitigation measures to which the

applicant has committed: 3) all health effects and most other adverse impacts

are subject to regulatory control and mitigation and others are within

acceptable 1imits: &4) the project has economic benefits; and 5) severe adverse
impacts from use of the coal in Mexican power plants are not subject to

influence by the permitting decision.
Under separate cover, EPA is issuing a "final permit decision", which

further explains the conditions of the final NPDES permit and responds to DRRC

comments.
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Appendix A. Comment letters on the FEIS

Letters are provided as follows:

Agencies and organizations

U.S. Department of Interior
Texas Historical Commission
Sierra Club, Lone Star Chapter

Marston & Marston for DRRC

Individuals

Theodosia Coppock (4 letters)
Ladye Herring

Rosa O'Donnell (2 letters)
Dan Riskind

E. K. Taylor

Technical attachments to letters were review

ed by EPA, but are not copied here.
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United States Deparument of the Interior

HFFKiE()FTllESECRETARY

Washmaton, b 20240

MR 2 19

Mr. Norm Thomas

chief, Federal Activities Branch

U. S. Environmental Protection Agency (6E-F)
1445 Ross Avenue, suite 1200

Dallas, TeXxas 75202-2733

Dear Mr. Thomas:

The Department of the Interior has reviewed the final
environmental impact statement (FEIS) for the Eagle Pass Mine,
Maverick County, TeXas, and offers the following comments. The
Environmernital Protection Agency (EPA) is to pe commended for
recognizing that the proposed project would cause potential
adverse impacts to United States park, wildlife, and other
resources under our jurisdiction. For example, the FEIS
reiterates that the information now available to EPA is
sufficient to determine that severe impacts occur in the United
States, due to visibility impairment caused by sulfur dioxide
emissions by the power plants where coal from the proposed mine
is expected to be used for power generation. Furthermore, EPA
believes that, pased on the evidence now available, the air
quality impacts from the carbon I/II power plants are
unacceptable. similarly, the FEIS recognizes that the project is
likely to adversely affect certain endangered species and other
wildlife.

our three main concerns, however, with the draft environmental
impact statement (DEIS) were that: (1) it did not provide a
sufficiently broad scope to include all reasonable alternatives
(40 CFR 1502.14); (2) it did not fully comply with accepted
methods for analyzing and reporting on incomplete or unavailable
information (40 CFR 1502.22); and (3) it failed to fully obtain
the comments of the general public (40 CFR 1503.1(a) (2) and (4)1].
We continue to pelieve that the FEIS suffers from these same
deficiencies; and, in addition, the FEIS has been structured as
an "abbreviated final" which, in our opinion, is not in keeping
with the National Environmental Policy Act (NEPA) regulations

[ (40 CFR 1503.4(c)]. The following points will further explain
our concerns.

. EPA has tried to address the first deficiency above with an
updated discussion in Part 11.C.1 of the FEIS. The FEIS
states that: "Thus, while applicable regulations require
EPA to explore and evaluate reasonable alternatives,
including those not within its jurisdiction, the only
choices actually available to EPA are to issue the NPDES
permit (with various conditions), or to deny the permit."”

The FEIS cites no contrary regulaiions that permit any
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Federal agency to narrow the scope of an EIS so that the
only alternatives it presents are those involving issuance
of a permit. The whole purpose for identifying significant
environmental impacts and developing all reasonable
alternatives that would avoid or mitigate them is to promote
opportunities to protect or enhance the human environment
whether or not the EIS-preparing agency has the authority to
carry out those alternatives.

Under the second deficiency above, we continue to note that
incomplete and unavailable information particularly with
regard to transborder air quality emissions and endangered-
species is being used to support the narrow EIS scope. As
an example the FEIS says that the biological opinion did
", .. not resolve EPA's previous concerns and, indeed, K
creates some additional ambiguity." Furthermore, the FEIS
continues, "It appears [to EPA] that the USFWS is unwilling
or unable to provide a complete biological opinion in this
matter because there is no currently available site-specific
‘scientific data regarding the possible use of the project
site as habitat.'" The FEIS unfairly omits from this
discussion of the biological opinion the fact that EPA and
the applicant did not fulfill their obligation to provide
the missing site-specific scientific data. Since these data
are also missing from the FEIS, and concern species of
national significance, the FEIS does not fulfill the
procedural mandates of NEPA. The EPA should see that the-
ocelot survey designed to provide the missing data is
completed and, if circumstances warrant, the results of an
updated biological opinion based upon any significant new
information should be prepared.

Under the third deficiency above, we are aware that, despite
the vast scope of the unacceptable air guality impacts the
FEIS described, there were relatively few comments from the
Big Bend area of Texas and other areas of the Southwest
which the FEIS predicted would experience the project's
secondary effects. Because relatively few of the agencies,
elected officials, members of academia, and the general
public in this area were alerted to these impacts, we
believe that this has prevented individuals and
organizations with significant concerns and information
regarding the project's effects on natural ecosystems from
having those concerns addressed in the EIS.

The fourth deficiency above is important in that an
nabbreviated final" is only authorized by the NEPA
regulations when the agency is making factual corrections
and/or explaining why comments do not warrant further agency
response. Clearly, the FEIS is also making significant
modifications and updates to the DEIS; and, therefore, EPA
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should have prepared a complete final document for
circulation.

We remain extremely concerned about potential adverse impacts to
Big Bend National Park and other resources under our jurisdiction
from the proposed project and Carbon I/II power plants in Mexico
where coal produced from the proposed mine is expected to be
used. Since we have a special obligation to protect these
resources, we urge EPA to take whatever appropriate actions are
necessary to ensure that any adverse impacts to these resources
are mitigated or minimized. We believe that there are possibly
other avenues such as through the activities of the Border
Environment Cooperation Commission and the Integrated
Environmental Plan for the Mexican--U.S. Border Area for these

concerns to be expressed and addressed.

We believe that EPA is committed to seeking a solution to the
carbon I/II air pollution problems at the Big Bend National Park
as well as other significant transborder impacts. We strongly
urge that EPA consider postponing the permit decision until the
results of the air guality modeling conducted by the National
Park Service are released to the public and the impact to the
park is fully analyzed. We also recommend that EPA adopt a
broader, more conventional interpretation of the scope of the
EIS, and that it consider producing’ a supplemental EIS. If EPA
is determined to proceed with its decision based on this FEIS, we

recommended that our concerns be published and addressed in the
Record of Decision.

Thank you for extending the comment period to March 3, 1995. If
we can be of further assistance in this matter, please contact
Floyd Nudi for fish and wildlife issues at 505-766-2914 and Jan
Schmitt for park air quality issues at 505-988-6858.

Sincerely,

Willie R. Taylor
Director, Office of Environmental
Policy and Compliance




JAN 2 71995

CURTIS TUNNELL

ENLCUTIVE DIRECTOR
PO BON 12274 AUSTIN. TENAS 8712276 (TELEPHONE: 312-403-60M6 (FAX) 512-463-.6048 (RELAY TX) 1-K00-733-29%9.¢TDD»

DEPARTMENT OF ANTIQUITIES PROTECTION
January 21, 1995 ’

Mr. Norm Thomas _

Chief, Federal Activities Branch (6E-F)
Environmental Protection Agency, Region 6
1445 Ross Avenue

Dallas, TX 75202-2733

Re: Final Environmental Impact Statement for the proposed Eagle Pass Mine, Maverick *
County, Texas (EPA, F2)

Dear Mr. Thomas:

Thank you for the opportunity to comment on the final Environmental Impact Statement
(FEIS) for Dos Republicas Resources Company, Inc.'s (DDRC) proposed Eagle Pass
Mine in Maverick County, Texas. We agree with the language in the FEIS concerning the
treatment of cultural Tesources in the proposed life-of-mine area, and look forward to
continuing consultation with EPA and the other signatories to the Programmatic Agreement
(PA) for the undertaking.

We note on p. C-16 of the public comments by the Department of Interior that two possible
archeological sites (in the vicinity of Area Y and 450 meters southwest of Area Z) may have
been overlooked in the DDRC sponsored archeological surveys of the proposed mine. We
recommend that these areas be thoroughly examined by a professional archeologist prior to
any mining activities to determine if archeological sites are present, and if present, whether

the sites warrant further consideration under the PA.

Please contact Dr. Timothy K. Perttula of our staff at 512-463-5866 if we may be of
further assistance. .

Sincerely,

ot

TKP/JEB/tp

s E. Bruseth, Ph.D. Timothy K. Perttula, Ph.D.
ty State Historic Preservation Officer Assistant Director for Antiquities Review

cc:Melvin B. Hodgkiss, RCT
Claudia Nissley, ACHP

The State Agency for Historic Preservation
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LONE STAR CHAPTER OF THE SIERRA CLUB COMMENTS ON
THE FINAL ENVIRONMENTAL IMPACT STATEMENT (NPDES PERMIT)
FOR THE DOS REPUBLICAS, INC. STRIP MINE NEAR EAGLE PASS, TEXAS
February 20, 1995

The following are the comments of the Lone Star Chapter of
the Sierra Club on the final Environmental Impact Statement
(FEIS) for the Dos Republicas Resources Co., Inc. (DRRC) strip
nine NPDES permit. In order to avoid re-submittal of the Sierra
Club's comments on the draft EIS, we request that EPA include
them as addendum to these comments because we believe EPA has
failed to address our DEIS comments and has basically
re-submitted the DEIS with minor changes.

The Sierra Club continues to believe that this FEIS is
.analytically inadequate and fails to meet National Environmental
Policy Act (NEPA) requirements. EPA NPDES permit decision
makers are very poorly served by an FEIS that so poorly informs
them of the environmental impacts of their pending NPDES
decision. We believe EPA must reinitiate the Section 7
Consultation Process prior to concluding the EIS process.
Failure to reinitiate Section 7 and the EIS process would
require that this FEIS pe immediately referred to the
President's Council On Environmental Quality for the following
reasons: ‘

&« The FEIS is based on flawed and insufficient biological data
on both sides of the border;

- Migratory and resident bird surveys'are either
incomplete are have never been attempted;

- The ocelot/jaguarundi trapping survey is incomplete;

- The FEIS fails to assess impacts to resident,
transient, threatened and endangered wildlife;

-« The FEIS fails to assess wildlife use of the Elm Creek
riparian corridor and other possible connecting
corridors on both sides of the border;

- The FEIS fails to assess impacts to fish species in Elm
Creek and the Rio Grande;

%# The FEIS fails to adequately review and evaluate
all available alternatives;

“When we try to pick out anything by itself, we find it hitched to everything else in the universe.” John Muir

@ recycled paper



% Notification and distribution of the DEIS and FEIS did not
meet NEPA requirements;

*# This FEIS process allows piece-meal approval;
*# The mitigation and restoration plans are totally inadequate;

%« Failure to comply with Section 106 of the Historic
Preservation Act;

- Cultural resource studies are not complete;
* Wetland evaluations are incomplete;
* Air gquality assessments ace incomplete and inadequate;
« The Biological Opinion is inadequate;
# Cumulative impacts have not be adequately assessed;

% The Carbon I, II, III, and IV powerplants have not been
adequately addressed;

& The FEIS fails to adequately assess impacts to ground and
surface water quality/quantity in the Elm Creek and Rio
Grande watersheds;

# The FEIS fails to address impacts due to flooding;

* The FEIS fails to assess impacts to the hydrological regime
of the Elm Creek drainage:;

% The FEIS fails to assess impacts related to coal dust
dispersal;

DRRC's New ""Biological Assessment"

The Sierra Club has not seen a copy Southwest Consultant's
"new" biological assessment. The Club has only reviewed the
portion of his assessment that was included in the FEIS. From
review of that information, the Sierra Club continues to believe
that the biological baseline necessary to evaluate the direct
and indirect environmental impacts of this project is
insufficient. Historic biological baseline for Maverick County
continues to be inadequate. Without a sound biological baseline
it is impossible to develop a permit that adequately addresses
the environmental impacts caused by this proposed strip mine,
and it is impossible to produce the required restoration plan
that will restore the natural resources in the permit area to
their pre-mine conditions.

It is reprehensible that EPA has not required DRRC to




' correct deficiencies in these important biological data, given
the extreme importance of the Elm Creek resources to the fish
and wildlife to this region of the state.

Habitat (Elm Creek, Nueces and Rio Grande Riparian Resources)

EPA's decision not to seek additional biological data
regarding the Elm Creek riparian drainage is not rationally
defensible. That this corridor is important to wildlife and
that a "mitigation plan" will address the impacts is no reason
to not attempt to acquire important biological data about the
Creek's plant, fish and wildlife communities. That missing
information could be the very data needed to avoid, mitigate or
preserve a portion or all. of the Elm Creek habitat. One must
have a baseline, if one is to know whether a future status
maintains or enhances or fails to meet that baseline. Without
this vital information, EPA NPDES decision makers will be

permitting in the dark, vis-a-vis this strip mine.

DRRC's Experimental nMitigation Plan".

It is disturbing that EPA has chosen not to require
adequate biological assessments based on this experimental
"pitigation plan"--especially since two highly endangered
species could be affected. A mitigation plan that ignores the
importance of trees to this riparian plant community is flawed.
In addition, there is a very good chance the hydrological regime
of the Elm Creek drainage will be adversely affected to the
point where there will be no available water for any of the
restored corridors. The bunch grasses that make up the dominant
wooded/sacaton riparian plant community cannot survive without
subsurface moisture.

_ What if restoration of the "riparian habitat"® is not

accomplished in two, five, ten, 20, or 50 years (as Texas
Parks & Wildlife Department experts have testified)? Since
there is a very real possibility that restoration will take 50
years or more, the FEIS must explain this scenario's effect on
the strip mine proposal. '

These significant deficiencies given the admitted lack of
data regarding the endangered ocelot and jaguarundi's use of the
Elm Creek corridor (e.g. the incomplete trapping survey) make
this mitigation plan one that cannot be rationally relied upon.

wildlife Impacts (including threatened and endangered species)
Ocelot and Jaguarundi

on November 23, 1994 the U.S. Fish & Wildlife Service
released a Biological Opinion on endangered species impacts due

to Dos Republicas Resources Company, Inc.'s (DRRC) proposal to
construct and operate a coal strip mine near Eagle Pass, Texas.




The Biological Opinion's 6th Term and Condition for
Implementation listed under the Reasonable and Prudent Measures
requires that the ocelot trapping survey be completed.

DRRC is allegedly planning to begin construction in April
of this year, but it has made no attempt to complete this
important survey. The Sierra Club strongly believes that for
this trapping survey to be successful that it must be completed
prior to site disturbance.

The Biological Opinion was premised on a belief that the
survey results would be available prior to site disturbance. If
this survey is not completed prior to construction, that fact is
new information that reveals effects of the agency action that
may impact listed species in a manner or to an extent not
considered in this biological Opinion. Thus, as required by 50
CFR 402.16, reinitiation of the formal Section 7 Consultation is

required.

The Sierra Club has asked FWS to either immediately begin
this ocelot (jaguarundi) trap survey, prohibiting construction
until the survey is completed, or immediately reinitiate the
Section 7 Consultation. '

The FEIS inaccurately assesses the ocelot's disuse of
small habitat *vacts. Available data show that the FEIS
statement that “potential habitat areas are too small to support
the cats; and that a lack of significant areas of suitable
habitat north and south of the site make the site's use as a
part of a movement corridor unlikely" is outright false. In
fact, Dr. Michael Tewes has reported that collared ocelots have
established home ranges in areas smaller than 300 acres. Like
the black bear, Texas is continually losing optimum ocelot and

jaguarundi habitat. Thus, these animals are more often being
forced to use less than optimum habitat.

Biological Opinion

The Sierra Club believes that the Biological Opinion is
inadequate. FWS states that any taking of a ocelot or
jaguarundi would jeopardize the existence of either species. The
opinion says that FWS does not believe that a cat will be killed
due to this mining project. Yet, the opinion says that if DRRC
adheres to the Reasonable and Prudent Measures and a cat is
killed by the mining activity, it will be allowed as an
njncidental take." If the killing of one cat jeopardizes the
existence of either species, then that killing will jeopardize
the existence of either species no matter who's measures DRRC

procures.

The lack of biological data, the inadequate Biological
opinion, together with reliance on false information, and EPA's
reluctance to obtain accurate information regarding these two




highly endangered species produce more proof of the flawed
character of this FEIS. The FEIS should not be approved until
FWS has completed and released the results of the reinitiated

Section 7 Consultation.
Other Threatened or Endangered species

EPA has failed to obtain more information on the other
l1isted threatened species that will be adversely affected by
the strip mine. The FEIS fails to include requirement that will
adequately protect threatened and other important species.

These additional requirement must be in place and addressed in
the FEIS before approval of the NPDES permit.

Birds

This strip mine project will be a year round 20 year
operation. Migratory and resident birds will be adversely
affected. VYet EPA has failed to require adequate bird surveys.
The FEIS says that there are 57 different species in Elm Creek
yet the DRRC's biological consultant says they casually observed
90 bird species.

Requiring DRRC to obtain a Migratory Bird Treaty Act
permit is inadequate. Without proper bird surveys, EPA will be
approving a permit that allows construction and operation of a
mine without knowledge of bird species that may be affected.
Without this important information, it will be impossible to
avoid, mitigate or minimize impacts to migrating or resident
birds.

Air Pollution
Coal Dust Dispersal (Particulate Matter Concerns)

DRRC claims that crystalline silica levels in the coal
samples tested were 4.5%. However, if they only tested one
sample, and there was a two year overlay before the coal sample
was sent to the lab. This is inadequate, given the fact that a
5% silica level would require further preventative dust
dispersal measures. Again, EPA's willingness to use DRRC's
conclusions on important data analysis produces an faulty FEIS.
The Sierra Club continues to be concerned that ground-level
particulate concentrations will be exceeded and affect public
health.

pust Suppression (Water Use)

Now DRRC claims it will not only use 300 acre feet of
water per year for dust suppression, it will need another
800 acre feet per year for irrigation and 100 acre feet per year
for area landowners. This is yet another example of DRRC's
changing application. EPA fails to require proof that 1200 acre




feet per year of water is even available in this arid region of

the state. See the attached letter emphasizing a current water

shortage in the area. The availability of this water is a very '
important part of DRRC's mining operation. What will happen if

this water is not available due to drought or other

circumstances? The FEIS fails to assess this important issue. .

Ccarbon I and Carbon II Power Plants

It appears that EPA is willing to finalize the EIS prior
to receiving the results of the National Park Service's air
modeling study on the impacts associated with Carbon I and II
powerplants. EPA claims that, since the FEIS states that these
powerplants produce unacceptable environmental impacts, no
further study is necessary. Since EPA decided to include the
indirect impacts associated with the Carbon I & II powerplants
in this EIS, it should thoroughly evaluate those impacts. This
should include the air modeling study and a pursuit of data on
impacts related to acid rain, as well as impacts to: the border,
national parks, tourism, and the Chihuahuan and Sonoran desert
ecosystems.

It is hard to believe that EPA has opted not to include
the important information provided by Dr. Salvador Contreras
Balderas regarding ash-related water pollution impacts due to
Carbon I and II. This information is extremely important and
must be evaluated in order to properly assess Carbon I & II's
water pollution impacts to the Rio Grande.

The Sierra Club continues to believe that EPA's granting
of an NPDES permit would contribute to the already existing air
pollution problem known as Carbon I and II. This FEIS will be
the principal analysis available to the EPA cfficials who must
decide whether to issue the permit.

water Pollution

surface Water

More studies are needed to determine the wastewater
discharge impacts to aquatic and wildlife species that depend on
Elm Creek and the Rio Grande (the drinking water source for
Eagle Pass). EPA's adding fish species to the FEIS fish list
is not good enough! What impacts will the wastewater discharges
have on the endangered Rio Grande darter? This fish is
sensitive to water contaminates and it is an indicator of clean
water. Because of this and the fact that it is an endangered
species, EPA must further study the impacts of this wastewater
discharge on this fish as well as the other fish in Elm Creek
and the Rio Grande. DRRC, Texas Natural Resources Commission and
the EPA have failed to determine what the pollutants in the
waste water discharges will be and what impacts these pollutants
will have on the aquatic community of Elm Creek and the Rio

Grande.




Flooding

The FEIS fails to assess impacts due to flooding.  1In
addition, without proper wetland assessments, it is impossible
to determine whether this strip mine and its associated loss of
wetlands (jurisdictional and nonjurisdictional) will increase
flooding in the area. Again, it is inappropriate for the EPA to
adopt the DRRC position ignoring this very real flooding threat.
Impacts related to flooding of the permit area and downstream
property owners are not adequately addressed in the FEIS.

Impacts to Groundwater Resources

The FEIS claims it will alleviate loss of groundwater by
providing another undetermined source of wates to landowners.
How many landowners will 100 acre feet per year accommodate?
Will this meet the 125,000 gallon per day use for the ranch
north of the area, as well as the other landowners in the area?

Impacts to Cultural Resources

The Sierra Club has received interested party status
pursuant to the National Historic Preservation Act. However, we
never received a copy of the proposed Programmatic Agreement.
EPA has not consulted with the Sierra Club (interested party) as
is written in the Programmatic Agreement included in the FEIS.

This Programmatic Agreement should not allow EPA to
approve an NPDES permit or finalize an EIS prior to the
completion of the required archeological studies. The FEIS
continues to ignore important cultural resources that have yet
to be adequately investigated.

This FEIS should include the final cultural resource
studies and mitigation/avoidance measures that are required to
protect cultural resources. The FEIS cannot be considered
adequate until all recorded and unrecorded sites have been
surveyed in crder to deternine whether they are eligible for
the National Register of Historic Places.

Impact to Wetland Resources

. It is totally unacceptable that the wetland resources
evaluations not be included in this EIS. The Sierra Club
continues to believe that other important wetlands exist on the
mining area that meet the federal wetland definition that have
not been assessed.

Wetland resources are important independent of its water
source. The entire mining site and any areas near the site
should be thoroughly evaluated for wetland resources. Again, it
is impossible to evaluate impacts to wetlands or to avoid,




mitigate or restore wetland resources without adequate
assessment. If EPA does not require further assessment these
wetland resources, they could be destroyed without prior
knowledge of their existence. EPA should not issue a NPDES
permit until additional wetland investigations have been
completed, and the FEIS is the proper document in which to
explain that fact.

Alternatives

The Sierra Club strongly disagrees with EPA's position
that a broad alternative spectrum is unnecessary because the
federal interest is not broad. This FEIS must thoroughly
address all reasonable alternatives. Relying on DRRC's "not
economically feasible" cries is highly inappropriate. There are
simply no data presented that would allow a conscientious EPA
decision maker to objectively evaluate DRRC's unsupported claims
regarding economic feasibility. This FEIS fails to comply with
NEPA requirements regarding alternatives analysis.

Cconclusion

Because this FEIS only addresses the first five years of
this proposed project, and it fails to require imperative
information that includes wetland resources, cultural resources,
endangered species data, water availability, and other
impacts listed in our DEIS comments. Sierra Club strongly
believes that this project is being illegally PIECEMEALED or
segmented. In addition, it appears that EPA has failed to send
proper notification (as required by NEPA) of the DEIS and FEIS
to all states and tribes that will be directly or indirectly
impacted by either the strip mine or the Carbon I & II
powerplants.

It is appalling that EPA would essentially take the DEIS
and resubmit it as a FEIS. EPA's position that "uncertainty
should not lead to paralysis" shows a shameful willingness to
substitute vacuous platitudes for intellectual integrity in the
face of shifting political winds. For the reasons expressed
above and in our previously submitted DEIS comments, the Sierra
Club requests that EPA reinitiate the Section 7 Consultation and
complete the EIS process as required by NEPA. 1In the absences
of a diligent analysis of the environmental impacts of the
impending NPDES decision, a decision on that permit application
should be abated.
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2 “"arst : 13515 Barrett Parkway Drive. Suite 260
’M‘ on St. Louis, Missouri 63021
o Marston & Marston, Inc. Tel.: (314) 984-8800
Marston Process Engineers, Inc. FAX: (314) 984-8770

February 20, 1995

VIA COURIER SERVICE

Ms. Darlene Coulson

U.S. Environmental Protection Agency
Region 6

1445 Ross Avenue

Dallas, Texas 75202

RE: DOS REPUBLICAS RESOURCES CO., INC.
EAGLE PASS MINE PROJECT
FINAL ENVIRONMENTAL IMPACT STATEMENT

Dear Ms. Coulson:

in addition to any comments previously submitted by Dos Republicas Resources Co,,
Inc. (DRRC) on the Draft Environmental Impact Statement (EIS) which may still apply, DRRC
submits the following comment on the Finai EIS.

PACE C-16 of the Final EIS, Section 5.5 Cultural Resources contains
comments on the Draft EIS submitted by the U.S. Department of the
Interior (DOI). Upon review of the existing Archaeological Investigation
Reports for this project area [Espey Huston 1981; University of Texas,
San Antonio 1994; Archaeology Consultants, inc. 1994 (2)], the areas
questioned by DOI have been surveyed by qualified professional
archaeologists and have been determined to be absent any reportable
archaeological sites.

DRRC is not aware of any professional archaeologists conducting surveys in the
project area other than those noted above and the latest investigations by Archaeology
Consultants, Inc. (1994). If an additional report does exist, DRRC would appreciate a copy in
order that the results may be compared to those contained in the existing reports.

Sincérely,

&;.,»é’. Kot
Lisa R. Kost
Senior Engineer

LRK/nfi

cc:  Mr. Alejandro Salgado
Mrs. Sally G. Tipton
Mr. Martin Rochelle
Mr. Jim Warren

Engineers to the Mining Industry




2-17-95

TO: Norm Thomas/Darlene Coulson
EPA, Federal Activities Branch

FROM: Theo Coppock

SUBJECT: Comments on Final Draft EIS, Dos Republicas Resources Co. Inc.
Proposed Eagle Pass Coal Mine

Wetlands/Jurisdictional Waters of the U.S:

Both the First and the Final Drafts of the above captioned EIS appear
to omit reference to spring-fed wetlands shown on the enclosed topo-
graphic map. The permanent pond created by springs in the Western
portioan of the enclosed map, visible on aerial photos, 1is inhabited by
fish and is capable of use by migratory birds. Both areas could be
subject to impact by dewatering of the mine site, having water sources
more shallow than the coal bearing strata. It is believed that the
applicant's former hydrologist never visited the Western pond or the
hand-dug well at the North of the proposed mine site thereby accounting .
for their ommission.
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2=17-95

TO: Norm Thomas/Darlene Coulson
EPA, Federal Activities Branch

FROM: Theo Coppock

SUBJECT: Comments oh EIS, Dos Republicas Resources Co., Inc. Proposed
Eagle Pass Coal Mine

EPA draft documents refer to an agreement between Dos Republicas and .

the City of Eagle Pass to add a ground water monitoring well outside
RTC jurisdiction among other DRRC commitments. That agreement was
abrogated by the new Eagle Pass Mayor and City Council; it no longer
exists. Those protections no longer exist.

EPA's documents have stated that no Rio Grande water shortages for
Eagle Pass have ever occurred. That is incorrect. Water rationing
due to shortages has occurred in Eagle Pass.

Documentation of both these comments through newspaper articles will
follow under separate cover.

|
|
|
|
5
|




THEODOSIA COPPOCK
P, O. Box 17685
San Antonio, Texas 78217

February 19, 1995

Mr. Norm Thomas

Chief, Federal Activities Branch
EPA (6E-F)

1445 Ross Avenue

Dallas, Texas 75202-2733

Subject: Dos Republicas Resources Co. Inc., Proposed Bagle Pass
Mine Site - Groundwater and Discharge Volume

Dear Mr. Thomas:

The Texas Railroad Commission has made Findings of Fact numbered 30, 31,
34 and 35 in its Order Approving Application for Surface Mining and Rec-
lamation Permit of Dos Republicas Resources Co., Inc. as shown in EPA's
Final Draft EIS, which should be considered probative when considering
the validity of EPA's statements regarding the impact of mining on wells
and groundwater. Such statements on pages 17, II-4, II-5 and C-10
relating to the impact of mining on wells and groundwater should be
corrected to correspond to the abovementioned Findings of Fact.

Enclosed for review is a drill hole location map of the above captioned
permit area and adjoining lands and a copy of a response to interroga<
tories relating to groundwater information gained from those drill holes
which were furnished to the Texas Railroad Commission in reply to
questions posed by the Commissioners at their August 1, 1994 conference.
The number of each borehole on the map begins with the year in which it
was drilled.

DRRC's response of interrogatories states that, "The earliest (pre=DRRC)
exploration drilling projects on the site did not keep records of ground=
water encountered." All boreholes drilled in 1979 and 1981 (marked with
red dots on Exhibit E, map) were “pre-DRRC." Both DRRC and Texas Raile
road Commission Staff have argued that data from these several hundred
boreholes on DRRC property confirm that there is no groundwater in the
area. In fact, two-thirds of these boreholes simply do not provide any
{nformation about water at all. The applicant has misled the Texas
Ratlroad Commission Staff into erroneously believing that all this bore~
hole data confirms the absence of groundwater on the mine site, which it
simply does not do.

Additionelly, there are at least four water wells located on the appli-
cant's property between the area to be mined and water wells to the North
on adjoining property. The applicant provided the Texas Railroad Com=
mission with no meaningful information about these wells. The applicant
did not even bother to measure water levels in these wells, notwithstand-
ing the fact that the Texas Railroad Commission Staff hydrologist agreed
such information would be useful in evaluating the potential impact of
mining on groundwater and specifically testified he would have measured
the water level in the applicant's water wells.



Norm Thomas - February 19, 1995 Page 2

DRRC's "plopped" water in its windmill=pumped well nearest property to
the north of the applicant's property, and the water in a hand-dug well
on DRRC property, DRRC's borehole no. 23, and a testhole on the property
line at the northern boundary of the applicant's property confirm the
presence of groundwater and continuity of that groundwater between the
mine permit boundary and property to the north, .

The hydrologic studies done by DRRC and the Texas Railroad Commission
Staff (including the Cumulative Hydrologic Impact Assessment) focus on
the Elm Creek area and ignore groundwater in other areas, including the
saturated upland gravels to the north of the permit area mentioned in
the draft EIS on page 5-4 of Table 5.l. EPA states, "No significant
shallow groundwater has been fdentified within the project boundaries,"
but EPA simply has not been furnished adequate information to make any
determination at all of the presence or absence of water. There is no
reason to believe that the aquifer to the north is not hydrologically
connected to Elm Creek through a saturated zone. An absence of infor=
mation does not permit one to draw a conclusion of an absence of water.

It also appears that the applicant's former hydrologist did not inform
EPA of the spring-fed ponds on DRRC property, further evidence of the
saturated shallow gravels. These spring-fed sites are marked on the
enclosed map with a blue circle at each of the two sites. The western
permanent spring-fed pond is inhabited by fish and is capable of use.
by migratory birds.

The above information makes it premature for EPA to draw its conclusion

that dewatering would not affect any existing use of groundwater by wells

or that impacts to off-site wells is unlikely, Texas Railroad Commis=
sioners saw the necessity of permit provisions regarding groundwater
as have been provided to EPA, having agreed that an adverse impact to
water wells north of the applicant's property is possible.

The asbsence of groundwater information is also an absence of information
from which EPA could accurately determine pit pumpage and the volume

of discharge subject to its proposed discharge permit. The Texas
Natural Resource Conservation Commission was not provided with the
enclosed map and interrogatory response at the time of its discharge
permit hearing which preceeded the Texas Railroad Commission August 1,
1994 conference, and therefore TNRCC's decisions may have been made on
incomplete information.

Very truly yours,

Meodparos @WCQ/

Theodosia Coppock




3-29-95
TO: Darlene Coulson, EPA, Dallas
FRUM: Theo Coppock

SUBJECT: Availability of Water from the Rio Grande - Dos Republicas
Proposed Mine Operation, Eagle Pass, Texas

As you requested, following are a copy of the January 24, 1995 letter
from the Maverick County Water Control & Improvement District informing
water users that the District did not receive a water allocation at all
for the first quarter of 1995 and the reason that no water is available,
and a March 28, 1995 article from the San Antonio Express-News describing
the severity of the water shortage all along the Rio Grande and the low
levels of both Amistad and Falcon Reservoirs. It appears that, due to
the conditions described in the newspaper article, there will be no
second quarter allocation of irrigation water either. Though it is my
understanding that it is not unusual for there to be some curtailment

of irrigation water, the current conditions are extreme because it is
now possible that water will be taken away from agricultural users in
order to satisfy municipal and domestic needs, as mentioned in the
Express-News story. The article also discusses the impact on the town
of Zapata during the drought of the 1980's and the resulting low water
level; this would have been at the same time that Eagle Pass experienced
water rationing due to the low water levels in the Amistad Reservoir.

These circumstances point to the fact that irrigation water proposed to
be used by Dos Republicas for reclamation is not reliably available from
the Rio Grande; nor is the Rjo Grande a reliable source for industrial
use water or water for use to replace ground water lost by the impact
of mining on water wells of neighboring landowners whose domestic and
livestock water will be affected. The mere possession of water rights
does not mean that water will be available for use.

In addition, it was reported at the March meeting of the Maverick County
Water Control & Improvement District Board that Dos Republicas has not
been able to acquire use of the water rights of all of the permit area
lessees as of that date.




Novrm Thomas, FFA (GE--F)
1445 Roass Avenue

Dallas, Tewas 732022733
Z14-665-2260

FE: Do Republicas Resuurces Co, Inc.
Fagle Pass Mine Maver ivk County

Faeb. 19,1995

Dear Mr. Thomas,

The Final €IS Fg. !-4 mentions that TNRRC Staff had issued
a recommendaticn Lhat the air quality permit be issued long
befere they even beyan a hearing and heard all the evidence.

On December 13,19%t Mrs. Rosa O'Donnell & I attended a
TNRCC public hearing in Austin far party status in the Air
Quality Permit. 1 cculdn't believe how the Staff tried to get
us Lo make a deal with DRRC to drop going to a hearing. If 1
lhad vead this part =f the EIS before then it wouldn't have
been hard to understand why. This is just an example of the
hearing process, why du we even have them. Ite all dec ieded
befare hand. .

In Appendix € page 10 # % last sentence. The applicant
tas a contract with the city to provide connections to
residence along Slale FM 1588 ., Some of the protestant that
depend on Lateral Z1 for domestic water, live ocn a county
road passed where FM 1588 ends. Some of thesr are the
0'Dunnell's, Gamez, Riwkinds and other residents. I feel that
you sheould make some conditions to protect them to be able to
have city water connecled to them at no cost. We havn'{ seen
a contract with Lhe ity &% DRRC and the city is known for
changing their minds. '

I feel it hasn’t Lueen put down clear anywhere that DRRU
wil)l pay to coannect the residence to city water all the way
to their homes. I would like to know,if the EPA has seen &
contract with the City of Eagle Fass and DRRC.

There are so many issue that [ feel that hasn't been dealt
with but fall on deaf earw. S0 I will save my time & yours.
The political presusure wins cut over health and welfare. All
we can depend on to -are for us is our Heavenly Father.

Respect fully,

KRG et

Ladye Herring
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Norm Thomas

Chief of the Federal Activities Branch
EPA (6E-F)

1445 Ross Ave.

Dallas, Texas 75202-2733

Jan. 20, 1995
Re: Eagle Pass Mine-EIS
Dear Mr. Thomas,

The much awaited final EIS on the Eagle Pass mine seemed to have changed very
little from the initial draft EIS. Ironically and very convincingly certain information is
lacking that is critical to this project. | hope that certain aspects that have been omitted
from detail be made aware. Dos Republicas Resource, Co (DRRC) is seeking a
NPDES permit for the purpose of strip mining. A glaring oversight is that DRRC is not
going to be the operator of this mine and therefore much ado about compliance history
connected with a company that has no. history is a loop hole. The now known operator
will be North American Coal (NAACO) of which does have a checkered environmental
history in mining. The lessor being CONSOL also being recently fined for violations at
the Burnham Mine near Farmington, NM. make this an issue that was not mentioned
and should certainly be of scme interest. ' ‘

The whole issue of jobs and economics of this project white-wash any truth that
could be gleamed if only questioned. The most obvious being the recent peso
devaluation that now makes buying coal 30-40% more expensive. Will other
economic variables such as tax abatements also have an negative effect that would
impact Maverick County and make this project not viable. In sum, just what
concession will the citizens of Maverick County have to make to ensure that the long
term economics of this project remain a constant.




The rather strange turn about by the U.S. Fish and Wildlife Department as
witnessed by the letter from Mr. French dated March 13, 1994 to TNRCC and the final
biological opinion rendered. Would the fact that DRRC heavily lobbied both U.S.
and State Senators to apply political pressure to both the U.S Fish and Wildlife
Departments and well as the Department of the Interior as to have an affect on the final
ruling. .

In the final analysis area residence are expendable. No guarantee that dust
including coal dust will not escape the permit area . How can an estimated 60 tons of
dust be discounted as just a nuisance. That noise and blasting will not impact us and
alter our tranquil lifestyles. That our own lifestyles will not be directly impacted and the
values of our homes lessened. By whose definition would you call these péople
Good Neighbors.

Shame-Shame, its true you can buy everything with money - effective lobbyist, high
profile legal representation, local support, media coverage, and the local politicians
that will ensure a project like this will succeed at the expense of our property rights.

Respectfully,

D o]

Dan Riskind

xc: Jane Saginaw- Regional Administrator Region 6
Carol Browner- Administrator EPA Washington
President Clinton- Washington
Kathleen McGinty -Director Environmental Policy-White House
Sally Katzen-Office of Information and Regulatory Affairs-OMB
Bruce Babbit - Dept. of Interior
Molly Beattie - U.S.Fish and Wildlife Service
Robert Uram-Director Surface Mining
Dan Pearson- Executive Director TNRCC
George W. Bush- Governor of Texas
Henry Bonilla- U.S. Congress
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RECORD OF DECISION EAGLE PASS COAL MINE

Appendix B. Supplementél jnformation from DRRC

Letter dated March 8, 1995, from Alejandro Salgado O., regarding coal

transportation by truck.

Letter dated May 2, 1995, from Donald Marston, regarding commitments to

implement mitigation measures.







Dos Republicas Resources Co., Inc.

P. O. Box 200350

5797 Dietrich Rd. (&LL\ A EPA

San Antonio, Texas 78220-0350 (E- '

BUS (210) 661—4251 3[4(45

FAX (210) 6616060 on 3414

T Hladr—

Mr. Hector Pefia '~ VIA HAND-DELIVERY
Environmental Protection Agency ‘
Region 6

1445 Ross Avenue
Dallas, Texas 75202-2733

Re:  Application of Dos Republicas Resources Co., Inc. for
NPDES Permit No. TX0109011 - EPA Region 6 -
Final Environmental Impact Statement

Dear Mr. Peifia:

On behalf of Dos Republicas Resources Co., Inc. ("DRRC"), please accept this
letter as our response to a recent NEWspaper article which suggested that DRRC would
utilize trucks to deliver coal from its proposed Eagle Pass Mine to its potential customer
in Mexico. Please be assured that DRRC’s current plan is to use the existing rail
facilities which traverse its property in Maverick County to deliver coal supplies to such

_customer. This existing rail line runs directly through the project site, and it makes
imminent sense for DRRC to utilize such facilities.

The information contained in DRRC’s application for an NPDES permit and the
information relayed to your agency by DRRC in the Environmental Impact Statement
process concerning its plan to use existing rail lines for delivery of coal accurately reflect
DRRC’s plan. Any other possible mode of delivery of coal is pure speculation at this
time, and certainly does not reflect DRRC’s current plan or its future intentions with
regard to the proposed transport of coal to Mexico. DRRC has investigated several other
alternative methods for delivering its coal supplies, and it will continue to conduct such




Mr. Hector Pena |
March 8, 1995
Page 2

investigations in the future as a part of its normal business practice. Such analyses are
performed to ensure that rail transport remains an economically viable means of
delivering its coal.

On behalf of Dos Republicas Resources Co., Inc., please accept my assurances that
the information included in our application for an NPDES permit and the information
submitted to EPA in response to the Environmental Impact Statement process continue
to accurately reflect the company’s intentions concerning the possible mode of coal
delivery to Mexico. If you or your staff have questions concerning this matter, please
feel free to contact me or DRRC’s Project Engineer, Lisa Kost, at her office in Dallas
(214/448-5489) at your convenience. Thank you for your attention to this matter.

\@ /7 .‘

Alejandro algado O.
Preside
Dos Republicas Resources Co., Inc.

cc:  Mr. Pat Rankin
Ms. Lisa Kost
Mr. Tres Tipton
Ms. Sally Tipton
Mr. Martin C. Rochelle




Dos RerusLicas Resources Co., INc.

P.0.Box 200350 Rochester #56
5797 Dietrich Rd. Col.Napoles
San Antonio, Texas 78220-0350 Mexico,D.F. 03810
BUS. (210) 661-4251 BUS.011-525-669-2034
FAX (210) 661-6060 FAX 011-525-523-6834
May 2, 1995

Mr. Myron O. Knudson, P.E. VIA OVERNIGHT MAIL
Director

Water Management Division

United States Environmental Protection Agency
Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

RE: Application of Dos Republicas Resources Co., Inc. for NPDES
Permit No. TX0109011

Dear Mr. Knudson:

On behalf of Dos Republicas Resources Co., Inc. ("DRRC"), | hereby
submit this supplement to the above-referenced application.  With this
supplemental application submission, DRRC hereby commits to take the
following actions in connection with its .proposed coal mining operations in
Maverick County, Texas, if the United States Environmental Protection Agency
("EPA") ultimately issues an NPDES wastewater discharge permit to DRRC
pursuant to its application:

1) As committed to by DRRC in the Biological Assessment, the
Addendum to the Biological Assessment, and materials submitted
by DRRC to supplement the Biological Assessment (collectively
referred to herein as "BA"), DRRC will establish, prior to mining
through the existing main Elm Creek riparian brush corridor, the
proposed Upland Bypass corridor or the initial recreated Elm Creek
corridor. DRRC will maintain a continuous brush habitat corridor at




Mr. Myron Knudson

May 2, 1995
Page 2 of 6

least 100 feet wide (100 feet of vegetation, in addition to the
unvegetated Elm Creek channel) within Reaches 2 and 3 of the 8

existing EIm Creek dense brush habitat, as delineated in the BA,

until either the Upland Bypass corridor or Elm Creek's restored

Reach 1 and new Reach 3 meet the corridor criteria outlined in the
BA. ~

At the time the brush corridor along the main Eim Creek channel is
removed, the fenced Upland Bypass corridor will be 300 feet wide
and have a brush density as outlined in the BA. The initial
recreated Elm Creek corridor (restored Reach 1 and new Reach 3)
will have habitat density as outlined in the BA and be 100 feet wide
(50 feet on each side of the unvegetated channel), and be
continuous except for a maximum of six unvegetated gaps, each no

more than 200 feet wide to allow for crossings of DRRC's
equipment and vehicles. This initial recreated Elm Creek corridor’

will be in place and meet the above specifications before the
proposed mining operations come within 1,000 feet of the Upland
Bypass corridor.

The access road in mining areas A and D, will be an eastern
barrier to all construction activities, and a berm will be constructed
between the road and the existing brush corridor located along EIm
Creek Reaches 2 and 3 as noted in the BA. Until an acceptable
alternate corridor is established, the berm will be maintained and
any vegetation clearing between the berm and existing Elm Creek
Reaches 2 and 3 or within 1,000 feet of these reaches will be done
in daylight hours only. '

Immediately after completion of the proposed mining, DRRC will
restore Eim Creek to its approximate original location, leaving the
initial recreated Elm Creek brush corridor to remain in place.
During reclamation of the project site, a second Elm Creek brush
corridor at least 100 feet wide (100 feet of vegetation) will be
recreated straddling the restored Eim Creek channel. Reclamation
will continue until the second Elm Creek brush corridor's vegetation
has a density and conformation as proposed in the BA. DRRC will
design and construct such corridors with due consideration to the




Mr. Myron Knudson

May 2, 1995
Page 3 0of 6

existing geomorphology, soil conditions and hydrologic regime of
the natural dense riparian brush corridor and will seek to restore
hydrologic processes necessary 10 sustain optimal and suboptimal
habitat in both corridors.

Upon completion of mining and reclamation activities, vehicle
crossings will be reduced in width and number to the minimum
necessary for the surrounding ranch operations. Any gaps will be
allowed to revegetate naturally up to the edge of access roads.
The fence along the upland bypass corridor will be removed and
the landowners may utilize the site as before the project.

Culverts will be placed beneath all road crossings of restored EIm
Creek Reach 1 and new Reach 3, with fine-mesh fencing placed
paraliel to the crossing areas 10 divert cats away from the
roadways and through the culverts. Subject to approval of the
appropriate government landowner or entity with authority to
authorize such work, DRRC will also provide for fine-mesh fencing
under highway 1588 where it crosses EIm Creek.

DRRC will provide EPA, United States Fish and Wildlife Service
("FWS"), and Texas Parks and wildlife Department ("TPWD") with
reports concerning its revegetation design, experiments, progress
and monitoring, as noted in the BA. DRRC will provide a copy of
all such reports for public review at the Eagle Pass public library.
As part of revegetation efforts, a minimum of 500 individual trees
and 400 pads of vegetation will be salvaged to determine the
effectiveness of plant transplants.

DRRC will provide EPA, FWS and TPWD with two copies each of the
following revegetation reports.

Report Titie Due Date

Experimental Design Two months following NPDES

permit issuance




Mr. Myron Knudson

May 2, 1995
Page 4 of 6

Quarterly Status Reports Quarterly following completion

on Vegetation Experiments

Annual Reports on Vegetation Annually following completion
Experiments of experimental design report
Final Report on Vegetation Within 5 years following
Experiments NPDES permit issuance :
Annual Reports on Revegetation December 1996 for 20 years

of experimental design report

Progress and Monitoring

Site Visits by FWS, TPWD, : On request
and/or EPA
5) A Habitat Management Plan (HMP) consistent with the previous

commitments will be developed by DRRC in writing and
implemented for the existing EIm Creek dense-brush corridor, the
Upland Bypass corridor, and the recreated Elm Creek brush
corridors. The HMP will address management of habitats before,
during and after mining; monitoring to include annual reporting of
mining activities, roads, culverts, fencing, buffers, etc.; and
recreation of corridors. The HMP will be submitted to EPA, FWS
and TPWD prior to disturbance of the Eim Creek dense-brush
habitat. ‘

All workers will be informed of endangered or threatened species
(both Federally listed and State listed) which potentially occur in
Maverick County. DRRC will also devise a plan to handle the
possibility of encountering endangered or threatened species on
the mine site and will ensure that all workers are aware of this plan.

If DRRC or anyone else associated with this project locates a.

dead, injured, or sick ocelot or jaguarundi, initial notification will be
made to the nearest FWS law enforcement office.




Mr. Myron Knudson
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7)

8)

No brush habitat within the Elm Creek corridor will be cleared
between September 1 - November 30, unless immediately prior to
such clearing DRRC has completed a ground survey of the habitat
to determine that the area to be disturbed contains no dependent
kittens (ocelot and jaguarundi).

The ocelot survey that was underway prior to the Endangered
Species Act Section 7 consultation with FWS will be completed.
Trapping studies in the Elm Creek corridor will be completed
before DRRC's proposed activities clear that habitat.

DRRC will make every reasonable effort to comply with the following
Conservation Recommendations: )

A photographic inventory of the Elm Creek dense brush corridor, both
of areas to be mined and of the 108 acres that will not be disturbed,
will be made prior to the initiation of project construction. Throughout
the life of the project, direct comparisons will be made to the 108
acres of undisturbed dense brush habitat. Baseline transects will
also be photo-documented.

DRRC will attempt to secure agreements with landowners for the
maintenance of the restored riparian corridor habitat in perpetuity.

DRRC will restore as much as possible of the project site to existing
habitat types.

DRRC will restore vegetation so that the dominant plant species in at
least the final restored Reach 1 and new Reach 3 corridor will include
but not be limited to such species as mesquite (Prosopis glandulosa),
cedar elm (Ulmus crassifolia), whitebrush (Aloysia gratissima), and
alkali sacation grass (Sporobolus aeroides).

DRRC will assess the importance of drinking water to wildlife
currently found at the site, and including water supplies in its final site
design.




Mr. Myron Knudsen
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In addition, DRRC will make every reasonable effort to comply with the
Conservation Recommendations included in FWS' Final Biological Opinion,
dated November 23, 1994.

If you or other EPA staff have questions concerning this supplemental
application, or DRRC's commitments to take the foregoing actions if an NPDES
permit is issued, please feel free to contact DRRC's Project Engineer, Lisa Kost,
at (214) 448-5489. Thank you for your attention to this matter.

| certify under penalty of law that this document and all attachments were

prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief,
true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for
knowing violations.

Sincerely,

A parraas

Donald D. Marston
Vice-President
Dos Republicas Resources Co., Inc.’

cc: Mr. Hector Pena
Ms. Darlene Coulson
Mr. Pat Rankin
Mr. Alejandro Salgado
Mr. Kenneth Huebner
Ms. Lisa Kost
Ms. Sally Tipton
Dr. Scott Mills
Mr. Martin Rochelle



Bryan W. Shaw, Ph.D., Chairman

Buddy Garcia, Commissioner

Carlos Rubinstein, Commissioner

Mark R. Vickery, P.G., Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

November 10, 2011

Andres Gonzales-Saravia Coss
Dos Republicas Coal Partnership
5150 North Loop 1604 West

San Antonio, Texas 78249

Re: Dos Republicas Coal Partnership, TPDES Permit No. WQ0003511000
(RN101529493; CN600787782)

Dear Mr. Gonzales:

Enclosed is a copy of the above referenced permit for a wastewater treatment facility
issued on behalf of the Commission pursuant to Chapter 26 of the Texas Water Code.

If you are receiving a Texas Pollutant Discharge Elimination System (TPDES) discharge
permit and your system is a new facility or an existing facility that has been reporting to
the Texas Commission on Environmental Quality (TCEQ), you may comply with self-
reporting requirements by submitting discharge monitoring reports (DMR)
electronically over the Web through STEERS (see enclosed flyer). Information about
the electronic DMR (eDMR) system is available at www.tceq.state.tx.us/goto/eDMR.
We encourage electronic reporting. Discharge facilities that do not use the eDMR
system will receive paper DMR forms and instructions from the TCEQ Enforcement
Division, or from the U.S. Environmental Protection Agency (EPA) if the facility has
been submitting DMRs to EPA.

If you are receiving a land application (no discharge) permit and are required to report
monitoring results, self-reporting forms and instructions will be forwarded to you by the
TCEQ Enforcement Division.

Enclosed is a “Notification of Completion of Wastewater Treatment Facilities” form.
Use this form when the facility begins to operate or goes into a new phase. The form
notifies the agency when the proposed facility is completed or when it is placed in
operation. This notification complies with the special provision incorporated into the
permit. When the agency receives this form, the appropriate permit requirements will
be activated in the compliance system database so that accurate monitoring and
reporting can occur.

P.O. Box 13087 e Austin, Texas 78711-3087 e 512-239-1000 < www.tceq.state.tx.us

How is our customer service? — www.tceq.state.tx.us/goto/customersurvey
printed on recycled paper


http://www.tceq.state.tx.us/

Should you have any questions, please contact Melinda Luxemburg, P.E. of the TCEQ’s
Wastewater Permitting Section at (512) 239-4671 or if by correspondence, include MC
148 in the letterhead address at the bottom of the previous page.

Bridget C. Bohac
Chief Clerk

BCB/Ig
Enclosures

cc: TCEQ, Region 16
Andres Gonzales-Saravia Coss, Dos Republicas Coal Partnership, 5150 North Loop
1604 West, San Antonio, Texas 78249
Joel Trouart, The North American Coal Corporation, 5340 Legacy Drive,
Building 1, Suite 300, Plano, Texas 75024
Lisa O. McCurley, P.E., Hill Country Environmental, Inc., 1613 South Capitol of
Texas Highway, Suite 201, Austin, Texas 78746
Leonard H. Dougal, Attorney, Jackson & Walker L.L.P., 100 Congress Avenue,
Suite 1100, Austin, Texas 78701



TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

AN ORDER concerning the application by Dos Republicas Coal
Partnership for remewal of TPDES Permit No.
WQ0003511000; TCEQ Docket No. 2011-1565-IWD.

On November 2, 2011, the Texas Commission on Environmental Quality (Commission)
considered during its open meeting numerous trequests for hearing and reconsideration
concerning the application by Dos Republicas Coal Partnership (Applicant) for renewal of
TPDES Permit No. WQ0003511000. The requests for hearing and reconsideration were
evaluated under the requirements in the applicable statutes and Commission rules, including 30
Texas Administrative Code (TAC) Chapter 55. The Commission also considered the responses
to the hearing requests and requests for reconsideration filed by the Executive Director,
Applicant, and the Office of Public Interest Counsel; the replies of Maverick County, Maverick
County Environmental and Public Health Association, and George Baxter; all timely public
comment; and the Executive Director’s Response to Public Comment.

After evaluation of all relevant filings, the Commission denied the hearing requests
pursuant to Texas Water Code § 26.028(d). The Commission also adopted the Executive
Directot’s Response to Public Comment and approved the application of the Applicant for
renewal of TPDES Permit No. WQ0003511000 in the form as shown in the draft permit prepared

by the Executive Director, Finally, the Commission denied the requests for reconsideration,



NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY that:

1.

2.

All hearing requests are hereby DENIED;

The application of Dos Republicas Coal Partnership for renewal of TPDES Permit No.
WQO0003511000 is approved and the renewal is ISSUED in the form as shown in the
draft permit prepared by the Executive Director;

The Executive Director’s Response to Public Comment is ADOPTED in accordance with
30 TAC Chapter 55;

All requests for reconsideration are hereby DENIED; and
If any provision, sentence, clause or phrase of this Order is for any reason held to be

invalid, the invalidity of any portion shall not affect the validity of the remaining portions
of the Order.

Issue date: NOV 0 7 2011

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Bryan y Shaw, Ph.D., Chairman




TCEQ Docket No. 2011-1565-MWD

[For TCEQ office use only -
EPAID. No. TX0109011]

TPDES PERMIT NO. WQ0003511000

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY This is EL renewal of TPDES Permit

P. 0. Box 13087 : No. WQ0003511000, issued
Austin, Texas 78711-3087 November 16, 2006.

PERMIT TO DISCHARGE WASTES
under provisions of
Section 402 of the Clean Water Act
and Chapter 26 of the Texas Water Code

Dos Republicas Coal Partnership

whose mailing address is

5150 North Loop 1604 West
San Antonio, Texas 78249

is authorized to treat and discharge wastes from the Eagle Pass Mine, a sub-bituminous coal mine {(SIC
1221) :

located on the northeast side of State Highway 1588, three miles northeast of U.S, Highway 277, and
approximately five miles northeast of the City of Eagle Pass, Maverick County, Texas

to unnamed ditches; thence to Elm Creek; thence to the Rio Grande Below Amistad Reservoir in
Segment No. 2304 of the Rio Grande Basin

only according to effluent limitations, monitoring requirements and other conditions set forth in this permit,
as well as the rules of the Texas Commission on Environmental Quality (TCEQ), the laws of the State of
Texas, and other orders of the TCEQ. The issuance of this permit does not grant to the permittee the right to
use private or public property for conveyance of wastewater along the discharge route described in this
permit, This includes, but is not limited to, property belonging to any individual, partnership, corporation, or
other entity. Neither does this permit authorize any invasion of personal rights nor any violation of federal,
state, or local laws or regulations. It is the responsibility of the permittee to acquire property rights as may
be necessary to use the discharge route.

This permit shall expire at midnight on September 1, 2015,

ISSUED DATE:  {(Y 0 7 7011

T mu l’ - T
For the Cogmission
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Dos Republicas Coal Partnership ' TPDES Permit No. WQ000351100

DEFINITIONS AND STANDARD PERMIT CONDITIONS

As required by Title 30 Texas Administrative Code (TAC) Chapter 305, certain regulations appear as standard conditions in
waste discharge permits. 30 TAC §§305.121 - 305,129 (relating to Permit Characteristics and Conditions) as promulgated
under the Texas Water Code (TWC) §§5.103 and 5.105, and the Texas Hsalth and Safety Code (THSC) §§361.017 and
361.024(a), establish the characteristics and standards for waste discharge permits, including sewage sludge, and those
sections of 40 Code of Federal Regulations (CFR) Part 122 adopted by reference by the Commission. The following text
includes these conditions and incorporates them into this permit. All definitions in Texas Water Code §26.001 and 30 TAC
Chapter 305 shall apply to this permit and are incorporated by reference. Some specific definitions of words or phrases used
in this permit are as follows:

1. Flow Measurements

a. Annual average flow - the arithmetic average of all daily flow determinations taken within the preceding 12
consecutive calendar months, The annual average flow determination shall conmsist of daily flow volume
determinations made by a totalizing meter, charted on a chart recorder, and limited to major domestic wastewater
discharge facilities with a one million gallons per day or greater permitted flow,

b.  Daily average flow - the arithmetic average of all determinations of the daily flow within a period of one calendar
month, The daily average flow determination shall consist of determinations made on at least four separate days. If
instantaneous measurements are used to determine the daily flow, the determination shall be the arithmetic average
of all instantaneous measurements taken during that month, Daily average flow determination for intermittent
discharges shali consist of a minimum of three flow determinations on days of discharge.

c. Daily maximum flow - the highest total flow for any 24-hour period in a calendar month.
d. Instantaneous flow - the measured flow during the minimum time required to interpret the flow measuring device.

e. 2-hour peak flow (domestic wastewater freatment plants) - the maximum flow sustained for a two-hour period
during the period of daily discharge. The average of multiple measurements of instantaneous maximum flow within
a two-hour period may be used to calculate the 2-hour peak flow, o

f. Maximum 2-hout peak flow (domestic wastewater treatment plants) - the highest 2-hour peak flow for any 24-hour
period in a calendar month,

2. Concentration Measurements

a. Daily average concenfration - the arithmetic average of all effluent samples, composite or grab as required by this
permit, within & period of one calendar month, consisting of at least four separate representative measurements.

i. For domestic wastewater treatment plants - When four samples are not available in a calendar month, the
arithmetic average (weighted by flow} of all values in the previous four consecutive month period consisting of
at least four measurements shall be utilized as the daily average concentration,

ii. For all other wastewater treatment plants - When four samples are not available in a calendar month, the
arithmetic average (weighted by flow) of all values taken during the menth shall be utilized as the daily
average concentration,

b. 7-day average concentration - the arithmetic average of all effluent samples, composite or grab as required by this
permit, within a period of one calendar week, Sunday through Saturday.

¢. Daily maximum concentration - the maximum concentration measured on a single day, by the sample type
specified in the permit, within a peried of one calendar month.

d. Daily discharge - the discharge of a pollutant measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of sampling, For pollutants with limitations expressed in terms
of mass, the “daily discharge” is calculated as the total mass of the pollutant discharged over the sampling day. For
pollutants with limitations expressed in other units of measurement, the "daily discharge" is calculated as the
average measurement of the pollutant over the sampling day,

The “daily discharge” determination of concentration made using a composite sample shall be the concentration of
the composite sample. When grab samples are used, the “daily discharge” determination of concentration shall be
the arithmetic average (weighted by flow value) of all samples collected during that day.

e. DBacteria concentration (Fecal coliform, E. coli, or Eaterococei) — the mumber of colonies of bacteria per 100

milliliters effluent. The daily average bacteria concentration is a geometric mean of the values for the effluent
samples collected in a calendar month.
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6.

The geometric mean shall be determined by calculating the nth root of the product of all measurements made in a
calendar month, where n equals the number of measurements made; or computed as the antilogarithm of the
arithmetic mean of the logarithims of all measurements of made in a calendar month. For any measurement of
bacteria equaling zero, a substitute value of one shall made for input into either computation method. If specified,
the 7-day average for bacteria is the geomeiric mean of the values for all effluent samples collected during a
calendar week.

f. Daily average loading (Ibs/day) - the arithmetic average of all daily discharge loading celculations during a period
of one calendar month. These calculations must be made for each day of the month that a parameter is analyzed.
The daily discharge, in terms of mass (Ibs/day), is calculated as (Flow, MGD x Concentration, mg/l x 8.34).

g.  Daily maximum loading (Ibs/day) - the highest daily discharge, in terms of mass (lbs/day), within a period of one
calendar month,

Sample Type

a. Composite sample - For domestic wastewater, a composite sample is a sample made up of a minimum of three
effluent portions collected in a continuous 24-hour period or during the period of daily discharge if less than 24
hours, and combined in volumes proportional to flow, and collected at the intervals required by 30 TAC §319.9
(a). For indusirial wastewater, a composite sample is a sampie made up.of a minimum of three effiuent portions
collected in a continuous 24-hour period or during the period of daily discharge if less than 24 hours, and
combined in volumes proportional to flow, and collected at the intervals required by 30 TAC §319.9 (b),

b. Grab sample - an individual sample collected i [ess than 15 minutes.

Treatment Facility (facility) - wastewater facilifies used in the conveyance, storage, freatment, recycling, reclamation
and/or disposal of domestic sewage, industrial wastes, agricultural wastes, recreational wastes, or other wastes
including sludge handling or disposal facilities under the jurisdiction of the Commission,

The term "sewage sludge” is defined as solid, semi-solid, or liquid residue generated during the treatment of domestic
sewage in 30 TAC Chapter 312. This includes the solids that have not been classified. as hazardous waste separated
from wastewater by umit processes .

Bypass - the intentional diversion of a waste stream from any portion of a treatment facility.

MONITORING AND REPORTING REQUIREMENTS

1.

[F5)

Self-Reporting

Monitoring results shall be provided at the intervals specified in the permit. Unless otherwise specified in this permit or
otherwise ordered by the Commission, the permittee shall conduct effluent sampling and reporting in accordance with
30 TAC §§319.4 - 319.12, Unless otherwise specified, a monthly effluent report shall be submitted each month, to the
Enforcement Division (MC 224), by the 20th day of the following month for each discharge that is described by this
permit whether or not a discharge is made for that month. Monitoring results must be reported on an approved self-
report form that is signed and certified as required by Monitoring and Reporting Requirements No. 10,

As provided by state law, the permiftee is subject to administrative, civil and criminal penalties, as applicabie, for
negligently or knowingly violating the Clean Water Act; TCW Chapters 26, 27, and 28; and THSC Chapter 361,
including but not limited to knowingly making any false statement, representation, or certification on any report,
record, or other document submitted or required to be maintained under this permit, including monitoring reports or
reports of compliance or noncompliance, or falsifying, tampering with or knowingly rendering inaccurate any
monitoying device or method required by this permit or violating any other requirement imposed by state or federal
reguiations. :

Test Procedures

a. . Unless otherwise specified in this permit, test procedures for the analysis of pollutants shall comply with
procedures specified in 30 TAC §§319.11 - 319.12. Measuremenis, tests, and caiculations shall be accurately
accomplished in a representative manner. .

b.  All laboratory tests submitted to demonstrate compliance with this permit must meet the requirements of 30 TAC
Chapter 25, Environmental Testing Laboratory Accreditation and Certification.

Records of Results

a.  Monitoring samples and measurements shall be taken at times and in a manner so as to be representative of the
monitored activity.
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b. Except for records of monitoring information required by this permit related to the permittee's sewage sludge use
and disposal activities, which shall be retained for a period of at least five years (or longer as required by 40 CFR
Part 503), monitoring and reporting records, including strip charts and records of calibration and mamtenance,
copies of all records required by this permit, records of all data used to complete the application for this permit,
and the certification required by 40 CFR §264.73(b)(9) shall be retained at the facility site, or shall be readily
available for review by a TCEQ representative for a peried of three years from the date of the record or sample,
measurement, report, application or certification. This period shall be extended at the request of the Executive
Director.

¢. Records of monitoring activities shall include the following:

i. date, time, and place of sample or measurement;

ii, identity of individual who collected the sample or made the measurement.

iii. date and time of analysis;

iv. identity of the individual and laboratory who performed the analysis;

v. the technique or method of analysis; and

vi. the results of the analysis or measurement and quality assurance/quahty control records.

The period during which records are required to be kept shall be automatically extended to the date of the final
disposition of any administrative or judicial enforcement action that may be instituted against the permittee.

4, Additional Monitoring by Permittee

If the permittee monitors any pollutant at the location(s) designated herein more frequently than required by this permit
using approved analytical methods as specified above, all results of such monitoring shall be included in the calculation
and reporting of the values submitted on the approved setf-report form. Increased frequency of sampling shall be
indicated on the seif-report form.

5. Calibration of Instruments

All awtomatic flow measuring or recording devices and all totalizing meters for measuring flows shall be accurately
calibrated by a trained person at plant start-up and as often thereafter as necessary to ensure accuracy, but not less often
than annually unless authorized by the Executive Director for a longer period. Such person shall verify in writing that
the device {s operating properly and giving accurate results. Copies of the verification shall be retained at the facility
site and/or shall be readily available for review by a TCEQ representative for a period of three years,

6. Compliance Schedule Reports

Reports of compliance or noncompliance with, or any progress reports on, interim and final requirements contained in
any compliance schedule of the permit shall be submitted no later than 14 days following cach schedule date to the
Regional Office and the Enforcement Division (MC 224),

7. Noncompliance Notification

a. In accordance with 30 TAC §305.125(9) any noncompliance that may endanger human health or safety, or the
environment shall be reported by the permittee to the TCEQ. Report of such information shall be provided orally
or by facsimile transmission (FAX) to the Regional Office within 24 hours of becoming aware of the
noncompliance, A written submission of such information shall also be provided by the permiitee to the Regional
Office and the Enforcement Division (MC 224) within five working days of becoming aware of the
noncompliance, The writien submission shall contain a description of the noncompliance and its cause; the -
potential danger to human health or safety, or the environment; the period of noncompliance, including exact dates
and times; if the noncompliance has not been corrected, the time it is expected to continue; and steps taken or
planned to reduce, eliminate, and prevent recurrence of the noncompliance, and to mitigate its adverse effects,

b.  The following violations shall be reported under Monitoring and Reporting Requirement 7.a..

i.  Unauthorized discharges as defined in Permit Condition 2(g).

ii. Any unanticipated bypass that exceeds any effluent limitation in the permit.

iii. Violation of a permitied maximum daily discharge limitation for pollutants listed specifically in the Other
Requirements section of an Industrial TPDES permit.

¢ In addition to the above, any effluent violation that deviates from the permitted effluent Hmitation by more than

40% shall be reported by the permittee in writing to the Regional Office and the Enforcement Division (MC 224)
within 5 working days of becoming aware of the noncompliance.
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d. Any noncompliance other than that specified in this section, or any required information not submitted or
submitted incorrectly, shall be reported to the Enforcement Division (MC 224) as promptly as possible. For
effluent limitation violations, noncompliances shall be reported on the approved self-report form.

8. In accordance with the procedures described in 30 TAC §§35.301 - 35,303 (relating to Water Quality Emergency and
Temporary Orders} if the permittee knows in advance of the need for a bypass, it shall submit prior notice by applying
for such authorization, ‘

9. Changes in Discharges of Toxic Substances

All existing manufacturing, commercial, mining, and silvicultural permittees shall notify the Regiona! Office, orally or
by facsimile transmission within 24 hours, and both the Regional Office and the Enforcement Division {MC 224) in
writing within five (§) working days, after becoming aware of or having reason to believe: '

a.  That any activity has occurred or will occur that would result in the discharge, on a routine or frequent basis, of any
toxic pollutant listed at 40 CFR Part 122, Appendix D, Tables 11 and IIT (excluding Total Phenols) that is not
limited in the permit, if that discharge will exceed the highest of the following "notification levels":

i.  One hundred micrograms per liter (100 pg/L);

il.  Two hundred micrograms per iiter (200 pg/L) for acrolein and acrylonitrile; five hundred micrograms per liter
(500 pg/L) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per liter (1 mg/L) for
antimony;

iii. Five (5) times the maximum concentration value reported for that pollutant in the permit application; or

iv. The level established by the TCEQ.

b. That any activity has occurred or will occur that would result in any discharge, on a nonroutine or infrequent basis,
of a toxic pollutant that is not limited in the permit, if that discharge will exceed the highest of the following
"notification levels":

i Five hundred micrograms per liter (500 pug/L);
ii. Ome milligram per liter (1 mg/L) for antimony;

iii. Ten (10) times the maximum concentration value reported for that pollutant in the permit application; or
iv. The level established by the TCEQ.

10. Signatories to Reports

Ali reports and other information requested by the Executive Director shall be signed by the person and in the manner
required by 30 TAC §305.128 (relating to Signatories to Reports).

11. All Publicly Owned Treatment Works (POTWs) must provide adequate notice to the Executive Director of the
following;

a. Any new introduction of pollutants into the POTW from an indirect discharger that would be subject to CWA §301
~or §306 if it were directly discharging those pollutants;

b.  Any substantial change in the volume or character of pollutants being introduced into that POTW by & source
introducing pollutants into the POTW at the time of issuance of the permit; and

¢.  For the purpose of this paragraph, adequate notice shall include information on;

1, The quality and quantity of effluent introduced into the POTW; and
il. Any anticipated impact of the change on the quantity or quality of effluent to be discharged from the POTW.

PERMIT CONDITIONS
1. General

a.  When the permittee becomes aware that it failed to submit any relevani facts in a permit application, or submitted
incorrect information in an application or in any report to the Executive Director, it shall promptly submit such
facts or information, :

b.  This permit is granted on the basis of the information supplied and representations made by the permitiee during
action on an application, and relying upon the accuracy and completeness of that information and those
representations. Afler notice and opportunity for a hearing, this permit may be modified, suspended, or revoked, in
whole or in part, in accordance with 30 TAC Chapter 305, Subchapter D, during its term for good cause ncluding,
but not limited to, the following:
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i. Violation of any terms or conditions of this permit; -

ii. Obtaining this permit by misrepresentation or failure to disclose fully all relevant facts; or

iii. A change in any condition that requires either a temporary or permanent reduction or elimination of the
- authorized discharge.

"The permittee shall furnish to the Executive Director, upon request and within a reasonable time, any information
to determine whether cause exists for amending, revoking, suspending, or terminating the permit. The permitiee
shall also furnish to the Exccutive Director, upon request, copies of records required to be kept by the permit.

2. Compliance

4,

Acceptance of the permit by the person to whom it is issued constitutes acknowledgment and agreement that such
person will comply with all the terms and conditions embodied in the permit, and the rules and other orders of the
Commission.

The permittee has a duty to comply with all conditions of the permit. Failure to comply with any permit condition
constitutes a violation of the permit and the Texas Water Code or the Texas Health and Safety Code, and is
grounds for enforcement action, for permit amendment, revocation, or suspension, or for denial of a permit renewal
application or an application for a permit for another facility.

It shall not be a defense for a permittee in an enforcement action that it would have been necessary to halt or reduce
the permitted activity in order to maintain complance with the conditions of the permit.

The permitiee shall take all reasonable steps to minimize or prevent any discharge or sludge use or disposal or
other permit violation that has a reasonable likelihood of adversely affecting human health or the environment.

Authorization from the Commission is required before beginning any change in the permitted facility or activity
that may result in noncompliance with any permit requirements.

A permiit'may be dmended, suspended and reissued, of revoked for cause in accordance with 30 TAC §8305.62 and
305.66 and TWC §7.302, The filing of a request by the permittee for a permit amendment, suspension and
reissuance, or termination, or a notification of planned changes or anticipated noncompliance, does not stay any
permit condition.

There shall be no unauthorized discharge of wastewater or any other waste. For the purpose of this permit, an
unauthorized discharge is considered to be any discharge of wastewater into or adjacent to water in the state at any
location not permitted as an outfall or otherwise defined in the Other Requirements section of this permit.

In accordance with 30 TAC §305.535(a), the permittee may allow any bypass to occur from a TPDES permitted
facility that does not cause permitted effluent limitations to be exceeded or an unauthorized discharge to occur, but
only if the bypass is also for essential maintenance to assure efficient operation.

The permittee is subject to administrative, civil, and criminal penalties, as applicable, under Texas Water Code
§§7.051 - 7.075 (relating to Administrative Penalties), 7.101 - 7.111 (relating to Civil Penalties), and 7.141 - 7.202
(relating to Criminal Offenses and Penalties) for violations including, but not limited 1o, negligently or knowingly
violating the federal CWA §§301, 302, 306, 307, 308, 318, or 405, or any condition or limitation implementing
any sections In a permit issued under the CWA § 402, or any requirement imposed in a prétreatment program
approved under the CWA §8402 (a)(3) or 402 (b)(8).

3. Inspections and Entry
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Inspection and entry shall be allowed as prescribed in the TWC Chapters 26, 27, and 28, and THSC Chapter 361,

The members of the Commission and employees and agents of the Commission are entitled to enter any public or
private property at any reasonable time for the purpose of inspecting and investigating conditions relating to the
quality of water in the state or the compliance with any rule, regulation, permit, or other order of the Commission.
Members, employees, or agents of the Commission and Commission contractors are entitled to enter public or
private property at any reasonable time to investigate or monitor or, if the responsible party is not responsive or
there is an immediate danger to public health or the environment, to remove or remediate a condition related to the
quality of water in the state. Members, employees, Commission contractors, or agents acting under this authority
who enter private property shall observe the establishment's rules and regulations concerning safety, internal
security, and fire protection, and if the property has management in residence, shall notify management or the
person then in charge of his presence and shall exhibit proper credentials. If any member, employee, Commission
confractor, or agent is refused the right to enter in or on public or private propeity undeér this authority, the
Executive Director may invoke the remedies authorized in TWC §7.002,
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The statement above, that Comumnission entry shall occur in accordance with an establishment’s rules and
regulations concerning safety, internal security, and fire protection, is not grounds for denial or restriction of entry
to any part of the facility, but merely describes the Commission's duty to observe appropriate rules and regulations
during an inspection,

4, Permit Amendment and/or Renewal

a.

The permitiee shall give notics to the Executive Director as soon as possible of any planned physical alterations or
additions to the permitted facility if such alterations or additions would require a permit amendment or result in 2
violation of permit requirements. Notice shall also be required under this paragraph when:

i.  The alterafion or addition to a permitted facility may meet one of the criteria for determining whether a facility
is a new source in accordance with 30 TAC §305.534 (relating to New Sources and New Dischargets); or

ii. The alteration or addition could significantly change the nature or increase the quantity of pollutants
discharged. This notification appiies to pollutants that are subject neither to effluent limitations in the permit,
nor to notification requirements in Monitoring and Reporting Requirements No, 9;

iii. The alteration or addition resuits in a significant change in the permittee's sludge use or disposal practices, and
such alteration, addition, or change may justify the application of permit conditicns that are different from or
absent in the existing permit, including notification of edditiona! use or disposal sites not reported during the
permit application process or not reported pursuant to an approved land application plan.

Prior to any facility modifications, additions, or expansions that will increase the plant capacity beyond the
permitted flow, the permittee must apply for and obtain proper authorization from the Commission before
commencing construction.

The permittee must apply for an amendment or renewal at least 180 days prior to expiration of the existing permit
in order to continue a permitied activity after the expiration date of the permit, If an application is submitted prior
to the expiration date of the permit, the existing permit shall tefraif i "efféct unfil the &pplication is approved,
denied, or returned, If the application is returned or denied, authorization to contirue such activity shall terminate
upon the effective date of the action. IT an application is not submitied prior to the expiration date of the permit, the

permit shall expire and authorization to continue such activity shall terminate,

Prior to accepting or generating wastes that are not described in the permit application or that would result in a
significant change in the quantity or quality of the existing discharge, the pertnittee must report the proposed
changes to the Commission. The pemnmittee must apply for a permit amendment reflecting any necessary changes in
permit conditions, including effluent limitations for pollutants not identified and limited by this permit,

In accordance with the TWC §26.029(b), after a public hearing, notice of which shall be given to the permittee, the
Commission may require the permittee, from time to time, for good cause, in accordance with applicable laws, to
conform to new or additional conditions,

If any toxic effluent standard or prohibition (including any schedule. of compliance specified in such effluent
standard or prehibition) is promulgated under CWA §307(a) for a toxic pollutant that is present in the discharge
and that standard or prohibition is more siringent than any limitation on the pollutant in this permit, this permit
shall be modified or revoked and reissued to conform to the toxic effluent standard or prohibition, The permittee
shall comply with effluent standards or prohibitions established under CWA §307(a)for toxic pollutants within the
time provided in the regulations that established those standards or prohibitions, even if the permit has not yet been
modified to incorporate the requirement,

5, Permit Transfer

a.

Prior to any fransfer of this permit, Commission approval must be obtained. The Commission shall be notified in
writing of any change in control or ownership of facilities authorized by this permit, 