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L. INTRODUCTION

DosRepubficasResourcesCornpany,Inc.(DRRC)appliedtotheU.S.Environ-
mental Protection Agency (EPA) for a NaËional PolluCant Discharge Elimination

System (NPDES) permit, for \,¡astewater discharges frour its proposed coal mine

nearEaglePass,Texas.EPA,sdecisionontheNPDEspermitfortheEaglePass
Coall.fineisamajorFederalactionwhichwillsignificantlyaffectthe
qualityofthehumanenvironment.PursuanttoiEsresponsibilitiesunderthe
NationalEnvironmentalPolicyActofLg6g(NEPA),EPApreparedan
Environmentar rmpact scatemenE (Ers) to evaluate the potential environmental

consequences of its Federal permic action'

TheDraftEIS(DEIS)andFinalEIS(FEIS)werereleasedÈothepublicin
JuneLgg4andJanuarylgg5,respectively.EPAhasconsideredallËhe
informationgacheredinitsNEPAreviewforthisNPDESpermicaction,
includingËheElsanalyses,commentsreceivedontheDElsandFEls(including
commentssattheElsscopingmeetingandatapublichearingontheDElsand
draft N'DES perrnit), and other informacion provided by inEerested parties

duringtheElsprocess.EPAhas.assessedthesignificanceoftheproject's
predicred individual and cumulative impacts in lighc of applicable Federal and

State regulatory statutes ' programs ' regulations and permits '

ThisRecordofDecision(RoD)'PreParedinaccordancewiththeregulations
of rhe council on Environmenral euality (40 cFR Part 1505) and EPA (40 cFR

ParË6)for,'ImplementingtheProceduralProvisionsoftheNational
EnvironmentalPolicyAct',,isthefinalstePintheElsdecisionrnaking

Process'Underseparatecover,EPAisissuinga''finalpermitdecision.',
which further explains the conditions of the final NPDES permit and responds

to DRRC comments '

Part 2 of this ROD Presents the

decision on the NPDES Permit; EPA's

faccors considered by EPA in reaching its

final decision is set forth in Part 3'
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Included within Part 2 axe surmaries of and EPA',s responses to the

corunents received on the FEIS and draft NPDES permit. Letters which provided

subsÈantive comments are listed below; a copy of each leÈter is presenËed in

Appendix A of this ROD.

Agencies and organizaÈions

U.S. DePartnent of Interior
Texas Historieal Conmission
The Sierra Club, Lone Star ChaP-ter

Marston & l'larston for DRRC

Individuals

Theodosia CoPPock (4 letters)
Ladye Herring
Rosa O'Donnell (2 letters)
Dan Riskind
E. K. TaYIor

FErs corìnent letters which r¡rere considered, but v¡hich did not require

individual responses in this Record of Decision \¡Iere received from the Texas

Office of State-Federal Relations, Texas Natural Resources Conservation

Commission and l{iddle Rio Grande Development Council ' In addition' EPA

received about 100 letters from individuals across Che United States opposing

EPA's issuance of the NPDES permit because of the Carbón I/II Po\¡Ier plants'

air quality impacts to Big Bend National Park. These letLers were apparently

prompted by an article regarding tÍre Eagle Pass Mine in the "National Parks

Conservation Association Magazine", November/Decernbet L994

To address specific envíronmental concerns, DRRC provided two letters

representing its formal position: the first supplements the NPDES permit

application to provide comrnitments to mitigation of impacts Èo riparian

habitat: and the second addresses transporting coal to I'fexico by truck' These

issues are discussed in Part 2 and the letters are included in Appendix B of

this ROD.
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A. NEPA CO}'ÍPLIANCE

The sierra club and u.s. DeparLment of the Interior (DOI) stated that EPA

failed to comPlY with NEPA'

TheSierraClubconsideredthedataincheDElsandFElsinsufficientto
adequatelyassessimpactsanddevelopappropriaternicigationandrestoration
plans.TheSierraClubalsocommentedthattheFElsfailedtoconplywith
NEPArequirementsregardinganalysisofallernatives,thattheprojecc\¡ras
illegallypiece.mealed,andthattherewasimpropernotificationoftheDEIS
andFEIS.TheSierraClubstatedtheFElsdidaPoorjobininforming
decision.¡nakersoftheproject,simpactsandrecommendedtheElsprocessbe
reinitiated.

The Dor srared rhar rhe DErS: did nor provide a sufficiently broad scope

to include aIl reasonable alternatives; did not fully comply with accepted

methodsforanalyzingandreportingonincompleceorunavailableinformation;
and failed to fully obtain the comments of the general public (i'e', there was

improper nocification). The DOI also stated rhac EPA improperly issued the

FEISasan,,abbreviaËedfinal,,inviolationofNEPAregulaÈions.

EPA'sresponsestotheabovecolünentsaredividedasfollows:

oSectionAlpresentsEPA,sproceduralbasisforNEPAcompliance;

¡SecËionsA2chroughA4presentEPA,sresponsestoÈheremainingcommencs
identified above.
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41. Procedural requiremenfs

TheSierraClubstatedthat,withoutadditionalinformaËion,reasoned
choices cannot be made co avoid, mitigate or minimize various impacts' The

Dor sÈaËed EpA did nor comply wirh 40 cFR 1502.22 and specifically identified

the transborder air quality emissions and endangered species discussions as

analyses based on incomplete or unavailable informaÈion'

EPAxecognLzesthatthestandardsfordealingwithinsufficientdataand
attendantuncertainties,setforthat40CFRsl502.22,aPply.'tothefullest
extentpossible,,underNEPAsl02.However,asexplainedinPart28ofthis
ROD, ESA 57 imposes legal constraints on a Federal agency's authority to

obtain unavailable data in formal consultation and, therefore, renders it less

than "po.ssible". for an agency to comply with the CEQ sÈandard in considering

impacts on threatened and endangered species '

EpA,s obrigauion ro bbcain new dara under 40 cFR S r5o2-22 applies only to

,'information relevant to reasonably foreseeable significant adverse impacts

lwhich] is essential to a reasoned choice among alternatives"' Although there

aregapsinttreavailableinformationoncurrentuseoftheprojectsiteby
endangered species and on air pollution emanating frorn the carbón I/Tr Po\¡Ier

plantsinl,lexico,Ëhemissinginformationisnocessentialtoareasoned
choiceamongthealternativesavailabletoEPA.FactorsonwhichEPAbases
this conclusion are described below'

. Even though the EIS
a

evaluatedreasonablealcernatives,includingthosenotwithinEPA,s
jurisdiction(seeSectionA2),existínglawlimitsthealternativesEPA
hasconsideredinmakingitsdecisionontheNPDESpermit.Pursuantto
NDRC v. USEPA [S5g F '2d 756 (D'C' Cír 1988) ] ' EPA used information

generatedintheNEPAprocessonlyindecidingwhethertoissueordeny
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the permit or Ëo imPose

otherwise be required bY

more stringent effluent li¡nitations than would

the Clean l'IaÈer Act '

essenËial.TheU.S.Fishandt.IildlifeService,s(FI.IS)Biologicalopinion
suggestedasitesurveyseekingadditionalevidenceofhabitatusageby
endangeredocelotsand/oxjaguarundi-wasnecessarytodeterminewhetheror
notDRRC,sminingacEiviËieswouldresultinatakeofthosespecies.New
datageneratedbysuchastudyrnightprovideadditionalevidenceonthe
issue of ,,usage,,, but EPA does not f ind it essential to a decision on

,,Èake,,. If additional surveys showed ocelots and/ot jaguarundi currently

usetheriparianbrushhabitatadjacenttoElmCreek,iÈwouldprovide
additionalsupportforEPA,sconclusions.If,ontheotherhand,no
endangeredfelidsweredetectedbythesurvey,ËhesightingrePorcsand
otherinformationonwhichEPAbasedthe,,take,,conclusionswillstill
supPortthoseconclusions.AsexplainedinPart2BofthisRoD,EPA

.concludesatakeisliketytooccurinoraf.texyeaxTofmineoperation
intheabsenceofrnitigation.HadDRRCnotcornmitcedtoimplementinga
planforavoidingandminimizrngthattake,EPAwouldprobablyhavedenied
the NPDES Permit '

. EPA

a. Ãuu¡ Lrvr¡s¿ *-

recognizesthatDRRC,smitigationplanisexperimental(seeDEIS,Section
5.4.4)andthereisnoguaranËeethereplacementbrush.corridorwillbe
adequateforusebyendangeredfelids.Basedonthebestavailable
scientificandcommercialdata,however,EPAjudgesthatDRRC'sefforËsto
establish that replacement corridor will be successful' As DRRC's efforts

progress, field experience should provide a more certain basis for a

conclusion on that issue. DRRC rsill provide annual rePorts to EPA

regardingmiti-gacionsuccess(seeSection83).Iftheinformation
indicates DRRC's efforcs are not working' EPA will take appropriate

measures including reinitiation of consulcation under ESA sz and 50 cFR

Part 4O2.
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AdditionalinformationonCarbónlTlimPactsisnocessenÈial.EPA
reliesonexisEinginformationforitsdeterminationthatairpolluti:on
impactsfromCarbón1/fiareunacceptable.EPAhasconcludedchat
additionalinformation,suchasresultsofairqualitymodelingconducted
bytheNationalParkService,wouldfurtherconfirmthisdetermination.
If,ontheotherhand,additionalinformationfoundtheimpaccs
acceptable,thatwouldnotcauseEPAÈochangeitspermitdecision.

missing. A related issue to the air impacts of carbón L/II- was whether

EpA,s permit decision on Èhe Eagle pass Mine has a causal link to those

impacts.BasedontheinformationobtainedandsetforthinSection5.9.l
ofcheDEls,EPAhasconcludedthatnosuchlinkexists:theunacceptable
impactstoaírqualityfromCarbónT/:.r.(andanyotherimpactsofthose
faciliÈies, or from expansion of those facilities) r'rilr occur regardless

of what Permit decision EPA made '

rChangesinPlans.TheSierraClubandMr.Riskindraisedconcernsabout
changesinDRRC,splansandtheeffectthishadonEPA'sNEPAanalyses.
EPArecognizesapplicancscommonlymodifytheirplansbeforeandaftera
permicapplicationisfiledandbeforeandafterapermitisissued.
Indeed,certainchangesinapplicantplanscoachieveenvironmental
benefitsareanecessaryandappropriateoutcomeoftheNEPAprocess.
EpA,s decision is based on the plans evaluated in the oÈls and FErs and on

AppendixBofthisRoD.AsnotedinSectionC2,oncethepermitis
effective, DRRC,s flexibility will be' limited since significant changes

may require reinitiation of ESA consultation and/ot preparation of a

supPlemental EIS '

Notification. The Sierra Club

. provide proPer rtotification and

those v¡ho might be imPacted bY

DOI cited 40 CFR 1503'1 on this

and DOI indicated that EPA failed to

distribution of the DEIS and FEIS to all

EPA's decision on the DRRC NPDES permit'

subject and indicated that the deficiency
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noticevrasindicacedby,,relativelyfewconnentsfromÈheBigBendarea
Texas" and other imPacted areas'

EPAprovidedallnotificationsrequiredinthecitedregulation.Further,
EPAcompliedwithsubpartDofitsregulationsforimpleurentingNEPA'
includingpublicationoftheavailabilicyoftheDElsandFElsínthe
Federal Register, a publication of national circulation'

EPAagreeswithDolthat¿}oCFR]-502.14requiresNEPAanalysestoaddress
all reasonable alternatives ' Since DOI's letter did not identify any

particularreasonablealternative,EPAconcludesthelettermeantEPAshould
have looked for additional ways Èo avoid or rnitigate project impacÈs' The

SierraClubalsocommentedthattheFElsmustreviewandevaluateall
available alternatives and should have investigated alternatives which DRRC

rejected as economically unjustified'

The ,,reasonable alternatives,, EpA has evaluated fall inËo the following

categories, each of which has been dealt with adequately in the NEPA process '

¡Mine/nominealternatives.Stripminingisanintensivelanduse.The
only\.raytocompletelyavoidallPotentialsignificantimpactsfroma
largestripmineinasensitiveenvironmentistonotmine.ForEPA,the
choicesbetweenminingandnon-mininEareintheformofapprovingor
denyingtheNPDESpermit.Therefore,bochreasonablealternativeshave
been evaluated'

in
of

¡ Reclaim/not reclaim alternatives ' Federal 1aw

mine, including re-establishing "as

EPA's reasonable alternaËives
surface coal

productivitY.

requires reclamation of a

good as ot better" land

included not onIY the
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reclamation requir"4 bY

the habitat along Eln

existing condition'

nining laws but also

Creek be restored

the FI.IS recommendations that

to "someÈhing close" to its

Mitigation measures. lfhere Potentially significant impacts have been

identified,EPAhasevaluaÈedalternativestoreduceoroffsetthe
impacts.Forexample,theunacceptablelossofriparianhabitathasbeen
avoidedthroughDRRc,scommitmenttoreplacetheexistinghabitatduring
andafÈerrnining(AppendixB).EPAisnota\.Ùareofanyrnitigation
alternativereasonablyavailabletoDRRCwhichwasnoËconsideredinthe
NEPAprocessandfindsnospecificsonsuchalternatj-vesintheSierra
Club or DOI comment letters '

¡ carbón I/II alternatives. EPA could identify no permitting alternative

which can rnitigate the unaccePtable impacts of the carbón L/II power planc

complexinMexico.Asdiscussedabove'nocausallinkhasbeenidentified
betweenEPA,sperrnittingdecisionontheEaglePassMineandthecontrol
of pollution in llexico '

Sierra Club argued that EPA illegally

decisionontheDRRCNPDEspermitbecausethe
five years of the project and failed to require

segmented (Piece-mealed) its

FEIS onlY considered the first

" imperative informacion"'

AlthoughEPA,sNPDESPermitexpiresin5years,EPA,sNEPAprocesshas
considered reasonabry foreseeable impacts during Ehe entire life of the

project,whichislgyears,andindeedwentbeyondthattimeframetoconsider
restorationimpactsafterminingceases.IftheNEPAanalysishadonlya
five-yearperspective,theissueoflostriparianhabicatintheTthyeatof
the project v¡ould not arise'
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citing40CFR1503.4(c),DolstatedthatanabbreviatedfinalElsforthe
EaglePassCoaIÌ,fineisnotauthorizedbyNEPA,becausetheFElsmade
significantmodificationsandupdatesÈotheDEIS.TheSierraClubmadethe
opposiÈeobjectÍon,thatEPAessentiallyresubmittedtheDEISastheFEIS.

TheFinalElschangedminorPartsoftheDElsandportionsoftheDEIS
ctere rewritten, but EPA disagrees that the format of the FEIS was sirnply

,,errata sheets,, as described in 40 CFR 1503.4(c). The FErs presented new and

revisedinformaEion,!¡asfultyintegratedvliththeDEls,andbothdocumenfs
provideacompleEeevaluationofEPA,sProposedaction.Thepublichasbeen
affordedfullaccesstoEPA,sentireNEPAdocumentation,andnoother
connentorsidentifiedconcernswiththisapproach,iniEiatedin].977tosave
the government printing and mailing costs and resources '

Sectionlof.theEndangeredspeciesAct(ESA)andFederalregulations
codified ar 50 CFR parr 402 reflect and esrablish rhe policies of rhe unired

States of America on the obligations of all Federal agencies in conserving

listed threatened and endangered species and ProÈecting their habitat in thé

course of undertaking, funding, or authorizing accivities which may affecc

Èhosespecies.Reducedcoitsfundamentals,EsAsTrequiresthatFederal
agencies ,,insure,, their actions are: (1) not likely to resulc in the adverse

modification of designated cricical habitac of any listed threatened or

endangeredspecies(2)notlikelytojeopatdi.zethecontinuedexistenceof
such listed species and (3) taken in a manner minimizin, r,¡¿þg5r'of such

species. ESA also limits the means Federal agencies may use to comply with

these substantive obligations ' commanding then "to utilize gheir
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authorities" ' It does

under the statutes theY

noE add to Èhe authorities agencies oËherwise Possess

administer.

Inaddition,EsAirnposesproceduralrequiremenEsonFederalaction
agencies,i.€.,thattheyreachconclusionsonthethreej-ssues(above)'.in
consultationwithandwiththeassistanceof,,eithertheNational.Marine
FisheriesServiceoftheDepartmentofCommerceortheUniuedscatesFishand
wildlife service of che Deparcment of the InEerior ' There is a statutory tsime

limit on Èhe duration of formal consultatiÒns, however, and boch consulcing

andconsultantagenciesmustrelyonthe.,bestscientificandcommercialdata
available" in reaching cheir conclusions' llhen such data al-e scarce' it may

Èhus be impossible as a practical matter to reach necessary conclusions to a

reasonable degree of scientific cercainty and the Federal goverfìment must chen

sirnplyexer'ciseitsbestjudgnentonthebasisoflimitedinformation.

EsAalsoallowsconsultingagencies,withtheconsentofaffectedpermit
applicants,troengagein,,informalconsultation''withtheappropriate
consufcantagency.Informalconsultation.isausefulproceduraltoolallowing
Ehepartiest<¡ruleouttheneedforformalconsultationthroughafinding
that the action aL issue is "unlikely to adversely affect" a listed specÍ-es or

criticalhabitatorbynarrowingtheissuestobeaddressedinasubsequent
formal- consultation' On occaêion' it may also provide a period in which

additionaldatamaybegenerated,thusmakingsuchdata'.available,'duringa
strbsequent formal consultation'

82. Consultation on this Project

EPARegion6(withassistancefromDRRC,itsdesignated''nonfederal
representative,,) has engaged in boch informal and formal consultation with FlrlS

o,., whecher and how its proposed permitting action might affect tvto risted

endangeredspecies,theocelotandjaguarundi(seeDEISSection6.land
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Appendix D; and FEIS Part II.D and Appendix F). Available data suggest these

twoendangeredfelidsrnightbePresentintheprojectarea'butneitherhas
ever been captured (alive or dead) for scientific identification and

observation in that area. Before EPA commenced informal consultation with

zuS,DRRCcontraccedwithHicks&Co.(Hicks),whichinturnsubcontracted
with Dr. Michaer rev¡es, to perform a research trapping study investigating the

manner,ifany,inwhichoceloÈsactuallyusethevicinityofÈheproposed
mine. Dr. Tewes ' one of the foremost biological experts on oceloÈs, lras

apparently the only individual in Èhe united scates, other than F['IS employees '

who possessed a license fron FI^IS Ëo trap Ëhem. As designed by Dr' Tewes' this

researchsurveywasÈoconsistor.g,00Otrapnights.Inessence,trappingwas
to begin at the site and expand to cover a Ëen mile radius'

Trappingbeganonseptember29'1993'Althoughdisturbanceoftrapsby
feral pigs proved a problem, a wide variety of animals (but no ocelots or

jaguarundi)\¡'eresuccessfullytrappedduring3,066traPnights.onNovember
11,Lgg3,ËrapPingwassuspendedunüilconclusionofhuntingseasontoaddress
concerns for researcher safety. As it tarrned out, however, trapping never

resumed. DRRC terminated ius contracË with Hicks and Dr' Tewes was unwilling

to perform the study except as a subcontractor to Hicks

OnDecembex22,lgg3,EPAinitiatedinformalconsulEationwithFt'Iswithout
the benefit of new data a completed trapping survey might have generaËed' FI¡IS

almost immediately requested that EPA commence formal consultation' because it

had already concluded at least one jaguarundi used the area' During the

course of the subsequent formal consultation (which commenced on June 8 
'

Lgg4), zuS requested changes to DRRC,s micigation plan, but did noE requesL

additional data or resumption of Ëhe trapping survey until it provided EPA a

drafr biological opinion (BO) on october 21, :-gg4. Although its incidental

take statemenc concluded that implenenting a brush habitat replacement plan

(developed by DRRC) would minimize takes of endangered cats which might be

present, the draft Bo also suggested FIls could not decermine whether or not

ocelots or jaguarundi actually use the proposed mine atea' particularly as

home range, without additional trapping efforts '
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on November 4, :9g4, EPA informed Ft{s of its view that ESA s7 did not

permit equivocation in a BO and requested that F['IS clarify its incidental take

statement. FÏS'final BO, issued on Novernber 23, L994, did not resolve the

ambiguiries of Èhe draft Bo. Although the final BO f,ound DRRC',s mitigaÈion

plan a reasonable and prudent measure nininizing the possibility that a take

will occur, Ill{s, opinions re¡nained obscure on the issues of whether ocelot

and/or jaguarundi use riparian brush along Elur Creek as a dispersal corridor

orhomerangeandwhethertheunmitigateddestructionofthatbrushduring
mining would result in a take. In addition, the final Bo injected another

ambiguity in this matter. llhereas both draft and final BOs concluded it

unlikely the projecÈ vrould result in jeopardy, the final B0 also stated "the

Service cannot say that the loss of a single individual would not be likely to

jeopardize the continued existence of those populations Iof ocelot and

jaguarundi in South Texasl." To EPA, this statement renders FllS' no jeopardy

conclusion less than facially consistent'

EpA is nevertheless nos¡ required to act, despite the absence of a

reasonably clear BO from FIIS. EPA has deferred to some FVS opinions ' but has

also supplemented those opinions with' its ovn conclusions as a matter of

necessity. In reaching its own conclusions on ESA issues, EPA has relied on

the best available information, including information set forth in the DEIS

and FEIS, zus'BO, DRRC',s mitigation plan, the FI'IS recovery plan for ocelot

and jaguarundi, and other documents generated during the consultaËion with FI'IS

(see information summarized in Table 1). To evaluate ESA issues' EPA has

LargeLy relied on methods set forth in its "Framework for Ecological Risk

Assessment,,, produced by the Risk Assessment Forum Ln 1992' EPA',s conclusions

arebasedonprofessionaljudgmentsusingthebestavailableinformation'
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TneLe 1, coNTrNuED

Prev base. vegetation structure
ocel,ots aPpear to be generatists,

rather than prey base is the l,imiting factor for the
mostty preying on smatI mammats and birds' Prey base

species (FuS, 1994a).
at LANUR ras surveYed

Laack
( manY

(1995) states that
mice).



RadiocollartrackinginsouÈhTexasdemonsËratesoceloÈspreferdense
brush habitat containing at least 7s* vegetative cover within Èhe shrub

layer. For residence, an adult ocelot apparenÈly needs several hundred acres

ofadequatehabitat.(SeeTablelforacrea+eandspecificvegetativet)æes
knowntobeusedbyocelots.)oceloÈswillgofaroutoftheirwaytofollor,¡
a corridor of dense vegetation (Tewes, quoted in carrol, :Igg4)' For travel'

nearlycontinuouscoverisrequired;anocelotwillseldomcrossanoPen
field, even ac nighu, but will instead folrow brushy fence lines' As sËated

in the FIáIS recovery plan' corridors axe necessary for survival and vital to

recovery of the species; habitat fragmentation currently threatens species

survival.

ThedensebrushalongElmCreekprovidescover,alignmentandother
characteristics rendering it potential opEimal and suboptirnar habitat for

ocelots.SurveysbyDRRC(SI.ICA,|gg4)indicatetheminesitecontainsnearly
4ooacresofdensebrushEPAconsiderssuitableforresidence.Apartial
surveyofElmCreekfromtheRioGrandetotheprojectsitefoundnearly
contÍnuouscover(withsomegaPs)andexaminationofaerialphotographsshows
thatdenseriparianbrushhabitacextends25-30milesnorthalongElmCreek,
roralringasmuchasl50oacres(sllcA,1.:gg4).Fromreviewofaerialphotos'
itaPpearscoEPAthatbrushalongthelilaverickCountyCanalcouldalsoserve
as a corri_dor to the site. rt appears plausible that caËs could Ëravel from

thenorthernreachesoftheElmCreekdrainageeasttotheNuecesRiver
drainage.Consequently,thehabitatitselfappearstohavehighpotential
value for travel and dispersion of ocelots '

ocelotshavebeenphysicallydocumenËedwithinlO0milesofEaglePass
bothtoÈhesoutheasE(I.]ebbCounty)andtothenorth(EdwardsCounty).Based
onanalysisofseveralvisualsightingsinl'faverickCounty,theTexasParks
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andl,IildlifeDepartment(TPWD)believesocelotsprobablyoccurintheareaof
the proposed mine (TPI^ID ' l|gg4) ' EPA agrees ' Moreover ' the nature and

locaËionoftheoptimalandsuboptimalheawybrushhabitatalongElmCreekÍn
themininEatearendersitprobablethoseoceloÈsusethathabitatasatravel
corridor.Itispossible,buËnotlikely,tshatocelotsalsousetheheawy
brush along EIm creek as home range' Although DRRC's ErapPing study ÍIas

incompleteandhamperedbyferalPigs,Dr.Tewesfailedtocaptureanoceloc
in3,066trapnights.Inanareaknownasocelothomerange(LagunaAtascosa
N!iIR),hissi¡nilareffortsresuluedinacapturedocelotforevery]'63craP
nighcs(44capturesinT,ISOtotalnighcs).EPAbelievesDr.Tewes,lackof
simirar success in 3,066 trap nights in the proposed mining area most likely

occurred because there are no ocelots using it as home range'

Becausesolittleisknownaboutchejaguarundi,theocelotisgenerally
usedasitssurrogate.Conclusionsregardingocelotsmaythusgenerallybe
extendedËojaguarundi.EPA,sconclusiononocelotuseoftheElrnCreek
riparian habicat as a travel corridor. thus supports its conclusion that

jaguarundial-souseic.Inaddition,therehavebeenseveralsightingsof
jaguarundiintheprojectarea.Ifhilejaguarundicanbeeasilyconfusedwith
feral domescic cats, tl.'o sightings were by trained biologists, reducing the

chance of error. Two other sightings, involving an adulc and two kiÈtens'

Sug8estjaguarundiusetrheareaashomerange'EPAËhusagreeswithF't^]S,
earlier conclusion that "this habitat is currently occupied by at least one

jaguarundi,,.Giventhelimitedamountofsuitablehabitax(392acresof>75t
cover),however,EPAjudgesitunlikelythatportionsoftheminingsiteare
usedasportionsofhometanrebymorethantwoadultjaguarundi(one.maleand
one female, perhaps, with overlapping home ranges)'

F!trs,sbiologicalopinÍonsuggeStsresidentocelotandjaguarundimay
currentlyuseopenrangelandintheproposedminingareatosupplementthe
Iimired amounc of optimal and subopEimal brush habitat along Elm Creek' It is

unlikelythatanyendangeredcatsusingtheriparianbrushhabitatdependon
thatopenrangelandasaPreybase(personalcommunicationLindaLaack'll\NI{R'
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1994). At most

proposed mining

it is of secondarY inPortance

area as home range '

Èo anY cats' abilitY to use the

Federal regulations Provide no

that DRRC Protect this habitat

its Preservation would assist

habicat Protection under ESA is

require such Protection onlY to

or adverselY affected, insure

IJiËhout mitigation, habitats on areas directly irnpacted by striP mining

will be rorally destroyed. Approxinately 1350 acres of open brush rangeland

whichisÍ-nadequateasocelothabitatwillbedestroyedbyminingoPerations
in the first five years and similar destrucÈion rsill continue over the L9 year

life of the mine. A nearly contsinuous corridor of original riparian

vegetation(thesEemplusthenortheastbranchoftherY||shapedElnCreek
drainage)willremainuntilyeat6.Ultimately,however,miningwilldestroy
2S4acresofthatdensebrushhabitat,effectivelyremovingapproximately
three linear miles of dense riparian brush'

SuchclearingofdensethornscrubbrushandfragmenËationofdispersal
corridorsisamajorcauseforspeciesdeclineinsouthTexas(seeTablel).
lrloreover,protectingsuchhabitat,,eicherinasingleblockotcontinuous
blocks connected by corridors that allor¡ sufficient movement for gene flow and

recolonization,' is a key objective of the Recovery Plan for the ocelot and

jaguarundi. Permanent unmitigated destruction of the heavy brush habitat

alongElmCreekwillthusrepresen!asetbacktopotentialrecoveryefforts.
Even if no oceloE or jaguarundi currently use that brush' which EPA doubts' it

willnotbeavailableashomerangeordispersalcoverforexpanded
populations in the future'

Nevertheless,

clear or direct
just because it

Federal recovery

still develoPing,

insure "critical

ESA 57 and Ëhe imPlenenting

authority for EPA to require

is valuable to the cats and

efforts. Alrhough the law on

EPA Region 6 believes it maY

habicat" is not destroYed
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jeopardy is un1ikely, or minimize Eakes' i'e'' actual death or injury to

protected cats, resulting from habitaC destruction' zuS has not designaÈed

the brush corridor along EIm Creek as "critical habitaE'" Thus' the primary

decisions EpA must now make are whether unmitigated destruction of about 300

acres of riparian brush habitat will be likely to result in jeopardy or takes

ofprotectedcatsand,ífso,howjeopardycanbeavoidedand/orLakes
minimized.

Loss of the 284 acres of dense brush habitat ats the mine site will result

indisplacementofanycatsnol.Tusingitashomerange.oceloEshavebeen
known Co move their dens in response to perceived threats (brush clearing with

a machete) and it thus apPears likely resident cats r'rill disperse before

DRRC's brush clearing operations progresses to the point that an adult cat

suffers actual death or injury from Èhose operations or subsequent mining

operations. Displaced cats will probably take uP residence in similar brush

habicat that Ís presumed to remain along Elur creek outside Èhe mining area'

The exacE distance each cat moves will probably be affected by " number of

factors, including the degree to which they tolerate stress induced by mining

operations, the density of cat populations in the remaining brush habitat

along Elm creek, and possible preferences based on subtle differences between

portions of that habitat. Field observations by Tewes suggest any cats now

residing in those areas will probably adjust their own home ranges' If brush

clearing accivities occur during denning season (september through November)

when kittens might be present, a take could result'

Unmitigated loss of the Elm Creek riparian brush habitat will pose a

greater problem for cats r.¡hich would otherwise use it as a dispersal

corridor. Potential corridors near Eagle Pass are not abundant and loss of

the Elm Creek brush corridor would severely restrict or even e1Íminate cat

travel from upper portions of Elm creek to or from the Rio Grande (including
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the Maverick CountY

to transit the atea

inbred PoPulations on

catsatÈemPtingtoËraverseÈheminesiËev¡illhaveEodetourthroughless
vegetatedareaswheretheywillbeexposedtoincreaseddangers.Vehicle
trafficisamajorcauseofocelotmortalityinsouthTexasandmanyofEhese
deathsaPpearrelatedeodispersal.l'losEminetrafficonsitewilloccurin
thedaytimeandbeslow(20mphspeedlimit).SomeminingoPerationswill
occur24hoursPerday,however,andtherewillbeincreasedhighspeed
trafficonHighwayl5Sstoandfromthemineatnight,whenocelotand/ot
jaguarundi are most likely to be traversing the area'

EPAagreesl¡ithzusthattheprobabilityofatakeisunquantifiable.
Basedonthebestavailableinformation,ho,,¡ever,EPAconcludesËhat,inthe
absenceofmitigation,duringthelifeofthemineatleastoneindividual
ocelotanð/oxjaguarundiwiltbeinjuredorkilled,mosttikelyinanightEime
collisionwithamotsorvehicle.Afterminingceases,relatedtraffic
increaseswilldrop,buttheElmCreekbrushcorridorwouldstillhavealarge
gap.l{ithoutmitigation,miningrelatedtakesofdispersingcatsmightthus
continue to occur, Ëhough at a lesser rate'

EpA concrudes that the project would be unlikely to jeopardize the

continuedexistenceofeitherendangeredspecies,regardlessofwhetherloss
ofhomeran8eattheminesiteresultsinanychangeinthelocaldistribution
ofcats.Thesitecontainsnohabitatdesignatedascriticalhabitatandno
habitatwhichEPAjudgesessentialtocontinuedsurvivalofthecaÈs.The
mine will not impact existing known concentrations of the species in south

Texas and llexico, which includes protected habitat in Laguna Atascosa NI¡IR and

inotherprocectedrefugesalongthelowerRioGrandeandelsewhereinsouth
Texas (e.g., Santa Ana NI¡IR and the Yturría Ranch) '

Canal). At \'¡orsc'

ac all, PossiblY

both sides of the

such cats will be unable or unwilling

Ieading to fragmented and Potentially
break.
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TominimizeandavoidEakeswhichwilloËherwiseoccurasa'resul!of
DRRC's proposed mining oPeration, DRRC has committed to implementation of the

mitigation measures described below in a letEer supprementing its permit

application.EPAregardsDRRC,scommitmenttoirnplenentthosemeasures
material to Íts decision to issue DRRC's NPDES permit' i'ê'' had DRRC not been

willing to irnplement them EPA would probably have denied the perrnit ' In some

instances,thesemitigationmeasuresgobeyondtheknownneedsofendangered
catstoaddressmoregeneralconcernsonlossofwildlifehabitacand
ecosyscem densitY'

For the most part, these measures track the "reasonable and prudent

measures,,f'ws identified in the incidental take statement of its final Bo' but

cheydifferinsomerespects'Forexample,EPAdoesnotbelieveDRRCmaybe
requiredtoperformaddiÈionaltrappingstudiesunderthecircumstancesof
this maEter, as explained in Bill Cox,s November 4, :-g94 letter Ëo Rogelio

perez.EPAencouragesDRRCtoperformsuchstudies'whichmightprovidedata

useful to future conservation efforts. EPA is not, however'. requiring DRRC to

perform che studies to obtain an NPDES permit

1.
. Prior to mining through the

existing Elm Creek riparian corridor, DRRC will establish and maintain a

continuous brush habiCat corridor at least 100 feet wíde within Reaches 2 and

3 of the existing Elm Creek dense brush habitat delineated by Tewes

(Tewes/Hicks,1993),untileithertheuplandbypasscorridororElmCreek's
restored Reach 1 and ne\,¡ Reach 3 meet the corridor criteria outlined in

Mitigation I'feasure #3, below. Note that the commitment to a 100-foot-r'¡ide Elm

creek cortidor refers to 100 feet of vegetation, in addition to the

unvegetated EIm Creek channel '

DRRC will make the access

co all. construction activíties

the exisCing continuous brush

road in mining areas A and D an eastern barrier

and will construct a berm between the road and

corridor located along Reaches 2 and 3 of Elm
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Creek.UncilanaccePtablealrernatecorridorisestablishedthebermwillbe
mainËainedandanyvegetativeclearingdonebetweenÈhebermandexistingElm
Creek Reaches 2 and 3 ' or within l-000 feet of Ëhern (e'g' ' rémoval of the

prominentwescwardbendofElmCreekReach2inupperAreaA),willbedonein
daylight hours onlY'

2.FinalElmCreekchannel'AsdiscussedinF[,ISTermandCondition#4,EPA
exPectsthatreslorationwillprovidetlvoripariancorridors:oneisthe
corridor recreated by the channel and vegetation to be established along

restoredReachlandne!'Reach3beginninginyeax6;theotheristhe
corridorwhichwillberestoredintheapproximaEeoriginalElmCreeklocation
along restored Reaches 2 anð 3 ' after mining is completed'

EFAfurtherexPeccsthatthesecorridorswillhaveecologicalfunctions
comparabletotheexistingcorridor(s)andthatthesefuncËionswillbe
naturallysusEainable,notonlytobenefittheendangeredcats,butÈosupport
EPA,soverallobjectivethatriparianhabitatberestoredinsuPPortof
diversenativewitdlife.EPA'sjudgmencisthatghisobjectivewillrequire
Ëhatlong-termhydrologicprocesseswithintheripariancorridorbe,tothe
exEentpracticable,reasonablysirnilartothenaturalprocesses.Therefore,
indesigningthecorridors,EPAexPectsDRRCtoconsidertheexisting
geomorpholo8y,soilconditionsandhydrologicregimeofthenaturaldense
riparianbrushcorridorandtoPayparticularattentiontothemagnitude,
timing,duration'frequencyandvariabilityofoverbankflows'

EPAtecognrzesthatDRRC,sabiticy!omeetthisobjeccivemaybe
constrainedbyrequirementsforthedesignofareconsEructedchannelimposed
byoÉheragencies(RCT,CoE),becausesuchregulationsmayfavoramore
efficientchannelthanhasbeenprovidedbynature.Therefore,EPAwillnot
specifyaparcicularchannelconfigurationasamitigationmeasure.Rather,
EPAexpectsDRRCtoworkwichRCT,coE,zuSandtheTexasParksandlJildlife
Department(TP\,ID)sothatnomatterwhatthefinaldesignis,DRRCwill
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resEore hydrologic processes necessary

ocelot habicat in both corridors or' if
Èo sustain oPtimal and sub-optimal

necessary, in at least one corridor'

3. 
The sPecific corridor

performance criteria given here are taken directly from DRRC's miÈigation plan

specifications. EPA may consider other informaÈion' including analyses by

F.IJS,indeterminingwhethercorridorrestorationhasbeenaccomplished.No
corridor shall count as restored or recreated until the foll0wing cri-teria are

mec.

InorderfortheuplandbypassorElmCreekrestoredReachlandnewReach3
toqualifyascorridors,vegetationvorumewillaverageatleast0.492cubic
meters per square meter in the first t\'Io meters above the ground (no segment

morethan250feetlongmayhaveavegeËationvolumeoflessthan0.36).

Fort.heuplandbypass,thefencedhabicatwillbe3O0feetwideand
continuous except for at most fifteen, 50-foot-wide unvegetated gaps for ranch

equipmentandlivestock.I"linirnumaveragecoverwillbeatlèast664for
trees.shrubsandperennialgrassesmorethang'6*talloverastripatleast
100 feet wide within the 300-foot corridor (no segment in this strip more than

250 feet long will have less than 50t cover) '

ForElmCreekrestoredReachlandnewReach3,thehabitatwillbel00
feetwide(usually50feetoneachsideoftheunvegetatedchannel)and
<:.ont-inuousexceptforamaximunofsixunvegecaEedgapsnomorethan200feet
wide each to accommodate equipment and vehicle movement' Upon completion of

min'i-ng,vehiclecrossingswillbereducedinr.¡idthandnumbertotheminimurn
necessarytomaintainthepre-projectlevelofranchoperationsandanygaPs
will be allowed to revegetate naEurally up to the edge of ranch roads'

EPA,sSujnmaryofmeasuredexistingvegetationdensitiesiscontainedin
Table 5-3a of the FEIS. EPA believes that the methods used by DRRC to measure

vegetarion density and volume are reproduceable and valid and should be relied

orr for future vegecation comparisons '
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Culverts witl be Placed

.,'.,u"1,.,"".E1mCreekrestoredReachlandnewReach3,
withfine.meshfencingplacedparallelEothecrossingareastodivertcats,---^.rq1 of the

ï:i :,ï ï.";;;;: ;;;,;gh rhe curverrs subjecr ro approvar or the

appropriategovernmentlandowner,DRRCwillalsoprovideforaculverËand
fine-rnesh fence crossing under Highway l5gg where it crosses Elm creek at che

south end of the site'

5.Reporting.DRRCwillprovideEPA,F[JsandTPllDwithEwocopieseach
of the following revegetation reporEs '

ReporË Title

Experimental Design

QuarterlY Status RePorcs

on Vegetation ExPeriments

Annual RePorts on Vegetation

ExPeriments

Final RePort on Vegecation

ExPeriments

Annual RePorts on Revegeta-

tion Progress and l'fonitoring

Site Visits bY zuS ' TPI'trD 
'

and/or EPA

DRRC will Provide a coPY of

reports required by any regulatory

Due Date

Two months following NPDES Permit

issuance

Quarterly following completion of

experimental design rePorc

AnnuallY following comPletion of

experimental design report

i{ithin 5 years following NPDES permit

issuance

December 1996 and continuing for 20

years

On requesc

all such rePorcs

agency for Public

and all other monitoring

review at the Eagle Pass
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Public Library. As stated in SI'ICA

and 400 Pads of vegetation r'¡i11

effectiveness of plant transPlants '

(L994a) a minimum of 500 individual trees

be salvaged as an exPeriment on the

No riparian corridor habitat will

November 30, unless immediately prior

6. Habita. managemenË prans. A Habitat l.fanagement Pran (HMP) consistent

with the previous terms and conditions witl be developed by DRRC in writing

and implemented for the existing Eln Creek dense brush corridor' the upland

bypass corridor, and the recreaÈed Elm Creek brush corridor' The Hl'fP will

address Ëhe following activities: management of habitats before ' during and

after mining; monitoring beyond surveys to include annual reporE; mining

activitÍes; roads, culverts, fencing, buffers, etc. ; and recreation of

corridors . coordinat j-on wiEh TPI'ID and F[^IS is encouraged ' The HMP will be

provided ro EPA, FIJS and TPI"ID prior to disturbance of existing habitat'

l. All l¡orkers will be informed of

endangered or threatened species (both Federally listed and State listed)

which potentially occur in Maverick county. A Threatened and Endangered

Species (TES) Plan will be devised by DRRC to handle the possibilicy of

encounteringendangeredorthreatenedspeciesontheminesite'andall
workers will be made aware of this plan by DRRC. rf DRRC or anyone else

associated with this project locaÈes a dead, injured, or sick ocelot or

jaguarundi,iniciatnotificationwillbemadetothenearestzuSlaw
enforcement office. Care should be taken in handling sick or injured

specimens to ensure effective treatment, and in handling dead specimens to

preserve biological materials in the best possible state for later analysis of

cause of death. In conjunction with the care of sick or injured endangered

species or preservaEion of biological materials from a dead animal ' the finder

has Ehe responsibility of ensuring that evidence intrinsic Co the specimen is

not unnecessarilY disturbed.

8.

des troyed

Ti mins of habicat i.mpec!Ê .
be

to
betrveen September 1 and
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such destruction, DRRC has undertaken a

habitat Èo deËermine that the disturbed

high resoluÈion

area contains no

ground surveY of Ëhat

dependenË kittens '

EPA encourages but does

conservation measures ' which

rnitigation.

I.AphotographicinventoryoftheElmCreekdensebrushcorridor,bothof
areastobeminedandoftheloSacresthatwillnotbedisturbed,shouldbe
madepriortotheinitiationofprojectconstruction.Throughoutthelifeof
theproject,directcomparisonsshouldbemadetothel0Sacresofundisturbed
densebrushhabitat.Baselinetránsectsshouldalsobephoto-documented.

2.DRRCshouldactemPttosecureagreementst¡ithlandownersforthe
maintenance of the restored riparian corridor habitat in perpetuity'

3.DRRCshouldcontinuetoresearchocelotandjaguarundiusageofthe
projectaxea,includingcompletionoftheocelotsurveytÏat\.¡asalreadybegun
prior to mining'

much as possible of the project site to existing

to Pasture. This will increase the value of the

5.DRRCshoufdrestorevegetationsothatdorninantplantspeciesinatleast
chefinalrestoredReachL/ne,,tReach3corridorincludemesquite(ProsopÍs
gTandulosa),cedarelm(I]TmuscrassifoTia),whitebrush(Aloysiagratíssima)
andalkalisacacongrass(SporoboTusaeroides).

to wildlife currentlY

sice design'

not require DRRC to undertake Ehe following

will further increase the value of the proposed

4. DRRC should restore as

habitat EYPes, instead of

site to wildlife'

6. DRR. shourd assess the importance of drinking water

found at Ehe site and include s¡ater supplies in its final
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Thefollowingcommentsandresponsesgenerallyrefertothosepartsof
DElssection5.4andFElsPartlllwhichdiscussinpactstoendangeredand
threatened species, or which relaËe to the plans for nitigaÈion of such

irnpacts.EPA,SresponsesËotheseconmenÈsaree¡rbodiedintheanalysison
endangeredandthreatenedspeciespresentedabove.specificresponsesto
particular comments are as follows '

Biologicalopinion.DolobjectedcoEPA'scriticismsoftheFI^IS
biological opinion, in part because deficiencies in the opinion were said to

sËem back ro,,the fact that EPA and Èhe applicant did not' fulfill their

obligation to provide site-specific data,,. The Sierra Club believed that Èhe

biologicalopinionwasinadequatebecauseif.acatq'erekilledduetothe
mining activity, but DRRC had adhered to the specifíed-rnitigation measures'

thatwouldbeallowedasan,,incidentaltake,,eventhoughatakeofocelotor
jaguarundir¡ouldjeopardizetheexistence-ofeicherspecies'BoththeSierra
ClubandDolsawaneedtoreinitiateSecEionTconsultation.

EPA's response v¡ith respect to the Ft'lS Biological

of EPA's Findings and Conclusions and is presented in

this Section B. Neither EPA nor DRRC llas obligated

specific data in chis matter'

Opinion is in the form

Èhe Previous Parts of

to generaÈe nevt site

Cox's November 4, Igg4 letter to Rogolio Pexez' EPA

and FtlS's consultation regulations permit FIJS to

a reasonable and prudent measure in a biological

Incomplete ocelot survey. Both the Sierra club and DOI argued that EPA

should see that the ocelot survey is completed, as specified in the FI'IS list

of reasonable and prudent measures. The sierra club scates that if the survey

will not be available before site disturbance, Section 7 consultation needs to

be reinitiaced.

As indicated in Bill

does not believe ESA $7

designate a future sEudY
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oPinionwithoucexplaininghowthestudywillitselfminimizetakes.Insome
circunstances, for insEance, a study rnight prove useful for monitoring the

success of reasonable and prudent measures and could thus be regarded as Part

of Èhose measures. Here, however, F,!IS does not claim the study will itself

minimizetakesorserveËoshowwhetherDRRC,srnitigationeffortsate
successful. rt instead claims a study might show whether or not endangered

catsusetheprojecta1eaashomerange.That,however,isafindingwhich
EsAsTrequiredFt,Istoformulateinitsbiologicalopiniononthebasisof
currently available information. Although it could have requested generation

of this neÍr daEa during consultation in accordance wiÈh 50 c'F'R' 402'L4(f)'

Fws,currentlyexpresseddesiretousedatanotnolJavailabletorendera
decision in the future appears to demand continuation of consultatíon beyond

the limited time frame ESA 57 affords '

l¡loreover,thetrappingstudyFllsandthecommentorsseekisnotnecessary
to determine whether endangered cats presently use Ehe area of the proposed

mining operation as home range. As indicaÈed elsewhere in this ROD' existing

data are sufficient to conclude jaguarundi probabry use the area as home

range,butocelotsprobablydonot.Becausethetwospecieshavesiurilar
habits. however, there is no reason to believe ocelots using the site as home

rangewillhaveanymoredifficultyadjustingchatrangelocallychan
jaguarundi.Indeed,ocelotobservatíonsinotherareasprovidethedataon
which EpA bases its conclusion Èhat jaguarundi using the mine site as home

range will adjusc their territories to avoid the disturbances caused by mining

operations. As explained in Section 41, additional infornation showing that

ocelots also use the area as home range would thus make no difference Èo EPA's

decision here.

Adequacy of ocelot habitat. The sierra club commented that the FEIS was

inaccurate because it stated: "potential habitat areas a].-e too sura1l to

support the cats; and that a lack of suitable habitat north and south of the

siEe make the site's use as a part of a movemenc corridor unlike1y"' This

quote, taken out of context, v¡as introduced as a statement made by DRRC and
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\{as part of EPA,S su¡nmary of DRRC's mitigation plan and addendum thereto (p.

III-14oftheFEIS,paragraph2)'sincetheopinionsstatedinDRRC's
nitigationplanwerenoEEPA,sowTl'theFElscannotbeconsideredinaccurate
when it accuraEely quotes an outside source of infornation' As is evident

from che DErs and FErs, EpA disagrees wirh DRRC on this point; see sections

5.4.3 and 5.4.4 0f. the DEIS and Parts III.A and III'B of Èhe FEIS' eirata and

page revisions, respectively' In any evenÈ' EPA's current views on this issue

are reflected bY this ROD'

ochersPecies.TheSierraClubstatedthatEPAfailedtoobtainmore
information on oEher threatened species and failed to require protection of

these species; and asked about impacts from \'rastewater discharges on the

endangered Rio Grande darter and other species that depend on Elm Creek and

Èhe Rio Grande. EPA's response as to information needs is given in section

A1. EpA has addressed all Federally-listed threaËened and endangered species

identif ied by the zus as potentially occurring in the pioj ect axea '

state-listed threatened and endangered species are identified and rnining

irnpacts are discussed in the DEIS. EPA tecognízes that there will be a

temporary, Iocalized loss of wildlife that depends on Èhe existing Elm Creek

riparian corridor as habitaË. However, when replacement riparian habitat is

available, EPA expects that these species will re-establish' Additional

informarion on the Rio Grande darter is provided on page 2'?8' EPA depends on

state agencies to provide for adequate Protectíon of those species ' To thaÈ

end, EPA is requiring that the Texas Parks and Inildlife Departmenc receive

reporting documents from the mining comPany (see l'litigation l"feasures 5 and 6

in section B3d above). EPA also notes that DRRC's -consultants have obtained

the requisice State permit which allows for handling and relocating of State

listed species encountered at the site'

Regarding v¡astewater discharges ' the NPDES permic reflects EPA's

determination as to what pollutants are likely to be present in the v¡aste!¡ater

discharges; in turn, this reflects the agency's extensive experience with

NPDES permits for coal mines, and specific studies of mine effluenÈs '

2-26



lJater quality standards have been set by Èhe state of Texas to protect aquaÈic

resources.TheStateofTexashascertifiedthatthesestandardswillnotbe
violatedbyDRRCdischargesifEPA'sNPDEsperrnitliuritsaremeÈ

The following comments and resPonses generally

DEIS Section 5.4 and FEIS Part IlI which concern

impacts to endangered and threatened species '

refer to those ParËs of

the plan for rniuigating

Adequaçyofmitigationplan.TheSierraClubsEatedthatthemitigation
and resroration plans in Che DEIS/FEIS were totally inadequate ' Specific

criticisms included the failure to recognize the importance of trees;

hydrologicchangesEotheElmCreekdrainagewhichmayleadËoinsufficient
r^later supply for the bunch grasses r¡hich make up the "dominant" wooded/sacaton

riparianplantcommunityandcannocsurvivewithoutsubsurfacemoisture;and
uncertainties becaùse restoration of the habitat may take decades ' These

concernsandthelackofdataonuseofÈhecorridorlTeresaidtomakeÈhe
rnitigationplanonethatcannotberationallyreliedupon.

EPAdoesnotagree.TheplanisdesignedtomitigateimpactsfromÈhe
mine on the dense brush corridor along Elrn Creek, imPorcant to jaguarundi and

ocelots. EpA is not positive what the sierra crub meant by the "dominant"

wooded/sacaton riparian plant cornmunity; aPparently it meant sirnply that this

mixedcommunitycurrentlyexistsalongElmCreek.l.Iithinthatcommunity,
however, sacaton bunch grasses are important due to their similarity to

habitatsusedbyocelolsinotherlocations,butarenotdominantinanyusual
biological sense of the \.¡ord. The mitigation plan emphasizes vegetation

densities in the first two meters above the ground because they aPpear most

important for ocelot habitat. Trees will be young when planted and' although

not critical Èo the creation of a dense brush understory' they ate an

importantPartoftherestorationplan.Inaddition,anumberofpadsof
vegetacion,manyincludingtreesofvarioussizes,willbetransplantedfrorn
the existing corridors co the ne$r corridors, alchough some of the largest

trees may not survive the move '
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Like the Sierra club, EPA is concerned with the long-term sustainability

ofthemitigation,becauseofthecomplexityandnaturityoftheexisting
habitat and because the restoration methods are unproven' EPA's rnitigation

measures discussed in part B3d are designed co provide safeguards for T"

short-term and long-term success of DRRC's mitigaEion plan

The Sierra Club commented thac the FEIS

r,¡ill adequately Protect threatened and

endangered species other than Ëhe ocelot

As

EagIe

where

at Big

resul t

tjfitigation of impacts to sPecies other than the ocelot and iaguarundi'

failed to include a requirement that

other imporËant species (particularly

and jaguarundi).

EPA has reviewed all potentially Presenc Federally-listed threatened or

endangered species in the DEIS and has found that the only species which the

projectmayaffectaretheocelotorjaguarundi.EPAhasnoinformationto
change Ehat position. The sierra club specifically mentioned the Rio Grande

darter. The Rio Grande darter is lísted as a threatened species by the Texas

parks and wildlife Department. The darter's range in Texas is the Devil's and

pecos Rivers and san Felipe creek. These clear, flowing streams are northwest

of the proj ect site and in fact ' empty into the Amistad Reservoir '

ImpoundmenEs and declinin8 stream flows are reasons for the darter's current

status. The species is not known to occur ín the project area and

accordingly, no effecEs from mining are predicted'

C. CARBÓN I 'II POI'IER PIÁ.NTS

Cl. Transborder impacts

evaluated in section 5.9 of the DErS, EPA recognizes that coal from the

pass Mine v¡ill be burned at the carbón I/Ir power plants in l',lexico '

it wil1 con.ribure to severe degradacion of air quality and visibility

Bend National Park in Texas. EPA is a\¡/are that other adverse irnpacts

from rhe carbín I/lT projecL and that the project could be expanded in
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the future. EPA is al¡¡are of significanË lubli.c concern in the U'S' about Èhe

transborder environmental impacts of the carbón I/II facilities (see page L'2

of ROD).

InDEISSecÈion5.g'T,EPAsummarizedimpactissueswhichwouldsupPort
approvaloftheDRRCpermit;andpositionswhichr¡ouldsuPPortdenial'EPA
concludedthatpermitdenialwouldbeanessentiallysymbolicact,withouÈ
substanËive effect on the transborder impacts ' ilhile permit denial would

signaltol.[exicotheU.S'displeasureaboutprojectslikeCarbí¡nI/IIandthe
priorítyr¡hichËheU.S.placesonthecontroloftransborderenvironmenËal
problems,theimpactsoftheprojectwouldcontinuetooccurregardlessof
wherethecoaloriginates.Indeed'evenwithdenialoftheEaglePasspermit,
U.S. coal (from other mines) could be used at the I'lexican project'

DenialoftheEaglePasspermitbyEPAwouldnotforceorevennecessarily
encouragetheo\¡,nersofCarbón -/Iftomakeinvestmentsneededtosolveits

pollutionproblemsorcause.theGovernmentofl.[exicotomakefinancialor
regulacorydecisionswhichwouldrnitigatetheproblems.EPAiscommíttedto
takeanyeffectiveactionitcantoreduceairpollutionandotherimpacts
fromthesefacilitiesandwillcontinuetopursuesolutionstochisproblem
through diPlomatic channels '

EPAunderstandsfromrecentPressrePorcsthaËDRRCmayusetrucksto
transPortcoal-tol{exico,insteadofrailtransportasanalyzedintheDEIS
and FEIS. EPA is concerned that truck LransPort could have potential

significantadverseenvironmentalimpactsthatwerenotevaluatedintheNEPA
analysis. Therefore, in response to inquiries by EPA' DRRC addressed this

alternativeincheforrnofaletcer;SqeAppendixB.lfhilethisletterrefers
cotheconcepcoftruckingas'.purespeculation,,,EPAbelievestheleEterwas
wordedwithanintenttoleaveopenthepossibilityofsuchtrucking.
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DRRC's formal NPDES

by no other method. If

NEPA analYsis, EPA will

the NPDES Permit.

EPA

Balderas,

However,

scope of

application commits

trucks are used for
immediaEelY move to

to EransPort of coal bY rail and

coal transport without additional

terminate (or revoke and reissue)

The Sierra Club stated the EIS

and, since EPA identified the

II, it should have thoroughlY

contribute to those imPacts '

Dr. Salvador Contreras

hearing in Eagle Pass '

in Ì'lexico is outside the

These comments and responses generally refer to DEIS Section 5.9

did not adequately assess cumulative impacts

indirect impacts associated with Carbón I &

evaluated those impacts; permit issuance would

As indicated in Section A1 , EpA has determined that irnpacts from the po\¡ter

plant complex in Mexico are unacceptable., but that EPA's NPDES permit decision

will not affect changes Èo the oPeration, emissions or impacts from Carbón I

and lI. This subject was clearly evaluated in the FEIS and no comments on the

FEIS explained how further study of these impaccs could be essential to EPA's

reasoned choices among its permitting alternatives '

Ash-related pollution. The sierra club ctt-Eícized EPA because the FEÏS

did not include nor evaluate informacion provided by Dr ' salvador contreras

Balderas (in hÍs comments on the DEIS) regarding ash-related water pollution

due t.o the Carbón Plants '

appreciates the information provided by

including his testimony at the public

the issue of ash-related r'¡ater pollution

EPA's decision on the DRRC NPDES permit'
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D. OTHER RESOURCES

InadditiontotheissuesdiscussedinSectionsBandCabo]¡e,EPA,sfinal
NPDESpermitdecisionhasweighedotherpredictediutpactsofDRRC,smine
projectagainsÈtheimpacEsofpermitdenialandnornining.TheseimpacËs,
andmonitoringandmiEigationcornmitmentsr¡hichbearontheirsignificance,
aresummarizedinTablesl-1andl-2oftheFEIS,respectively.EPAalsohas

consideredthecornmenEs(seeAppendixA)onoËherËechnicalaspeccsofthe
FEIS. EPA's resPonses to these comnenÈs and questions are sumrnarized as

foIlows.

Dl. Water resources

TheseconnentsandresponsesrefergenerallyÈoSection5.2oftheDEIS.
ThespecificconmerrtsbelowrepresenttheSierraClub'sba:.'sforitsmore
generalconmen!thattheFElsfailedtoadequatelyassessimpactstoground
andsurfacewacerquatity/quanËiËyinthe.ElmCreekandRioGrandewatersheds.

. The Sierra CIub stated that EPA failed to

the pollutants in the r¡IasËewater discharges will be and what

pollutants will have on the aquatic communiÈy' including the

sensitive Rio Grande darter'

EpA,s determination of pollutants in the vrastelrater is based on extenslve

experienceatcoalminesthroughouttheUniuedstates.TheNPDESpermit
addressesallpollutantswhichareexpecËedtooccurintheeffluentatlevels
which,ifuntreated,couldcauseviolationofstate\¡IaËerqualitystandardsor
morestringent,technologybasedstandards.Effluentlimits,whichapPly
aftertreatmenc,willensurethatdischargesdonoËcausestatewacerquality
standardstobeexceeded.Stateh'aterqualitystandardsareprotecciveof
aquaticlife.Impactsofpollutantsonk¡aterqualitywillbeminorinElm
Creek and non-exiscenE on the Rio Grande'

determine what

impacÈs t--hese

endangered and
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' The Sierra Club staËed that DRRC changed

ics application and requires 1200 acre-feeE Per year (AFY); this includes 300

AlYfordustsuppression;S00AFYforirrigation;l00AIYforarea
landowners'Further,theSierraClubassertedEPAfailedcorequireproof
thaE the 1200 acre-feet per year of r¡ater required by the mine are available'

andaskedwhatwillhappenífchiswaterisnotavailable.TheSierraClub
citedaletterasevidenceof\¡Iatershortagesintheaxea;however,nosuch
letterwasattachedtothematerialssubmitüedbytheSierraClub.

TheSierraClubraisedquestionsabouttheadequacyofreplacementwaËer
supplies,e.E,whetherlO0AFYwillbeenoughforthel25'0OOgallonsperday
requiredbytheranchnorthoftheminesiteaswellasÈheotherlandowners.
l,fs.CoppockcommentedthattherehavebeenshortagesofRioGrandelrater
suppliesforEaglePass,tothepointofrationing,whichiscontsraryËo
statementsintheErs.subsequenttothepreviouscomment,l'[s'coppockttt::o
the issue that DRRC night not receive authorization to mine through Latetal 2L '

EPAdoesnotrequireapplicantstoobtainallotherpermits(suchaswater
rightspernits)norEocompleteallprivateProperËytransactions(suchas
purchaseofwaterrighcs)asaconditionforapprovalofanNPDESperrnit.In
Texas'\{aterrightstransfersandexchangesareviable.IfDRRCfailsto
acquire\.Iacerrighcsorifuseoftheserightsisaffeccedbydroughc,Èhen
the mine will almost certainly find it necessary to transPort ltater from other

sources or shut down to avoid violation of one or more perrnits ' For example '

DRRC has committed to not mining through the existing Elm creek corridor until

replacementhabitacforendangeredcatsisestablishedalongareplacement
corridor. If drought interrupts irrigation of the habitat so that

establishment of the replacemenr corridor is delayed, then mining chrough che

existingcorridoralsowillbedelayed.EPAreviewedtheElsandverified
Ehat relevant hydrologic predict'ions assumed continued seePage from Lateral

?.|.,theNPDEspermicreflectstechnology-basedrequirementsforcoalminesand
wouldnot-changewhetherornocLateral2|remains,isminedchroughoris
res tored .
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Floodingirnpacts.TheSierraClubstatedEPAfailedtoaddressimpacEs
duetofloodingwithinÈhepermitareaandondownstreamhomeowners,including
hor,¡ the loss of wetlands would increase flooding in' the area'

EpA,s discussion of flooding inpacts at page 5'L4 of the DErs indicated

thattheneteffectoftheprojectcouldbeaslightlong.üermincreasein
floodingpotentialdownsËreamoftheprojectandad;creaslinfloodingand
rechargewithinthesitecomparedtopre-niningconditions.lhiswouldbedue
toareconsËructedElmCreekchannelthac,atleastinitially,couldbemore
efficientthanthepre-minechannel.TNRCCpredictedthatdownstreamflooding
wouldnotbeincreasedduringthelifeoftheminebecauseofthebuffering
effectofthesedimentponds,whichwouldactÈorelease\¡IateraËaslightly
lowerrate;theneËeffectonstreamflowswithinthemineareawaspredicted
tobenegligible(TNRCCorderissuingPermitNo.o35ll,AppendixHofLhe
FEIS).RCT,s(1993a)evaluationoftheprobablecumulativehydrologicimpacts
of the mine indicated only "sli8ht" changes in the quantity of surface water

available to downstream users and "insignificant" attenuation of storm runoff

and increases in sustained flows ' due to Ëhe sedimentation ponds '

Keytothesepredictionsoflimitedirnpactswas:theL52squaremilesof
drainageareaupstreamoftheproject;Èhepotentialrunofffromthisareais
verylarge;andtheadditionalcontributionsfromcheminesitearerelatively
s¡nall . Changes in mine - site conditions ' including changes to channel

efficiency,wetlandsandfloodplains,willhaveasmallimpactontotal
runoff.Asnotedonpages5-38and5-3goftheDEIS,theminingcompanywill
designchepermanentchannelreconstructiontomeetTexasRailroadCommission
andCorpsofEngineersrequirements;thelatceraxelikelytocallfor
meandersandothernaturalisticfeatureswhichwillresultinchannel
characteristics more like current conditions than if an entirely artificial

flood conveyance channel were constructed'

SeealsothefindingoftheTexasNaturalResourcesConservation
Commission (p' 9 of' FEIS Appendix H) that the project will not increase

downstream flooding imPacts '
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. Ground water data and impacts ' Ms ' Coppock stated that EPA had

insufficientdatatoreachadeterminaËionofthePresenceorabsenceofwater
ontheprojectsiteandraisedseveralspecificpoinEsinsupPorËofthe
conclusion that ground water at the mine site is connected to ground water

northofchesite.Shecommentedthattheareanorthofminesite,alongwith
spring-fed wetlands within and adjacent to the mine boundary' could be

dewatered by Lhe rnining operation. Further, data limits prohibited EPA from

accuraÈely determining the quantity of pit pumpage and the volume of discharge

subjecttotheNPDESpermit.l'fs.CoppockaskedforFElscorrectionstobe
madeinlightoftheTexasRailroadCommissionorderapprovingDRRc'smining
permitandsËaEedthattheagreementreferredtointheFElstoestablisha
groundwatermonicoringwelloutsideRCTjurisdictionhasbeenabrogatedso
Ëhattheproteccionprovidedbythisagreementalsonolongerexists.

EPAxecognizesfromtheavailabledatathepossibilityofimpactson
ground\.raterresourcestothenorthoftheminepermitatea(seeFEIS'p.
II-5).AdditionalinformationsubmittedtoRCTandEPAsupPorcsthis
possibility, while other facts (e'g'' springs at an elevation higher than the

valley floor) support DRRC,s view that there is no hydrologic connection

betvTeentheProPerties.Predictionsaboutimpactsongroundwaterare
difficulttomakeevenr¡it}rexcellentdata.Afirmpredictionofimpactsto
fractured aquifers is inconclusi.ve with the information at hand'

Nonetheress, EpA,s evaluation of this impact tecognLzed the Rcr permit

requiresextensivemonicoringofthisimpactandmitigationifanimpact
occurs.specifically,RCTrequiresmonitoringofsnewwellstobedrilledas
near as possible to Ms. coppock's fenceline on the Property of DRRC at

locatÍons acceptable to lts . coppock. I'fonitoring also is required of four

additional new wells north of the mine plan atea' four existing monitoring

wellsonmineproperty,allv'aterwellsonmineProPertywithintwomilesof
lrts. coppock,s ranch, and four we1ls on the ranch, plus any other ranch werrs

within|/2nLLeoftheconmonranch-mineboundary'l.laterlevelsinallthe
wellsaretobemeasuredmonthly'Generalwater-qualityparametersaretobe
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monitoredineachvellnonthlyf.oroneyearfollowingpermitissuance,and
quarterly thereafter; traee elements are to be monitored at each well

initially, and annually thereafter'

Further, rhe RCT pernit requires DRRC to supply ltaÈer if it does affecc

the commentor,s resource. I^Iithin ninety days of permit issuance' DRRC is

requiredtoprovidedocumentationtoRCTthatithassecuredrightstollater
ofcomparablequalitytopotenÈiallyaffectedwellsinaminimumquanticyof
ll5acxefeetperyear.UponafindingbyRCTthatimpacEstol{s.Coppock's
v¡aterguanÈityorqualityhaveoccurred,DRRCisrequiredtoimmediatelybegin
installationofadeliverysystemtoprovidethealternacesupplyofwacer.
l.fs.Coppockorhersuccessorininterestisathird.partybeneficiaryofany
agreement under which DRRC obtains rights to $¡ater until mining has ceased and

the reclamation performance bond is released (see FErs Appendix E) '

DRRChasadvisedEPAthattheagreementforaground!¡atermonitoringwell
outside RCT jurisdiction has not been abrogated'

Hydrolog'icregine.TheSierraClubstatedthattheFElsfailedtoassess
impactstoEhehydrologicalregimeoftheElmCreekdrainage.Theletterdid
notexpounduponthiscommentexcePtforareferencetohydrologicchanges
whichnayimpactmitigation'Thislatterconmentis.addressedinSectionB3e.

D?. Air environmenË

These cornments and resPonses

The following corffnenEs are the

more general conclusion that EIS

inadequate.

refer generallY to Section 5 ' 3

underlYing argument behind the

ait qualitY assessments $¡ere

of the DEIS.

Sierra CIub's

incomplete and

Crystalline silica' The Sierra

about the health impacts associaced

Club and l'fs . O'Donnell

with crYstalline silica

\¡¡ef e COnCefned

in dust from Èhe

2-35



mine. A single, questioned data point shows 4.57* by weight crystalline

silicainthecoal.EPA,sevaluationrecognizedthatTNRCCevalualesühe
potentialforhealtheffectsdueEoairenissionsthatmeetallother
re8ulatoryrequÍrements.ThisevaluaÈionisinadditiontotheevaluationof
v¡hecher an applicant will meet Èhe enforceable standards imposed by state and

Federalregulations.TheevaluationisbasedonhealtheffecÈsscreening
IevelsderivedbydividingtheoccupationalsafetyandHealthAdministratíon's
standardsforadultS-hourworkplaceexPosurebylO0.Thescreeningapproach
isconsideredconservativeandprotectiveofchildrenorelderly,whomaybe
moresensitivetoÈheemissionsand/orexposedtothemoverafull24.hour
day.

As ser forËh in TNRCC's evaluation, the effeccs screening level (ESL) for

respirable coal dust is 20 ug/IJ'3/hx. The effects screening level for

respirable silica is L wg/n3þx. Thus, if the coal dust had more than 5t by

weight sirica, and all of iÈ were converted by mining processes Ëo respirable

silica (that is, silica 4 microns or les.s in diameter) ' che silica ESL l¡ou1d

require controls that lower concentrations of coal dust to below 20 ug/n3/nr'

For example, 10t by weighr silica in the coal would allow only 10 ug¡n3¡hr

coal dust at Ehe recePtor. (The assurnption that all of the silica content of

thecoalwouldbecomerespirablesilicaisaworst.caseassumption.)

TNRCCrequiredDRRCtoprovideanalysisofacoalsampleforsilica
content.DRRChaddisposedofcoresfromÈheexploratoryholesandwas'able
toprovideonlyonesample,fromthecentrala:feaofËheproposedmine.
Submitcalofasinglesampleisconsideredadequateforordinaryrevier,¡s
(Jones,1995).Thesampleanalysisshowed4.5T*crystallinesilicabyweight,
.so the coal dust ESL of 20 ug/n3þx was presumed to encompass any silica

eff.ects on health. Also, refer to the discussion below rvhich expands on the

concern that another sample could have exceeded the 5t factor and tl're impact

<¡f different meceorological conditions' 
j
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Overall dust levels ' The Sierra Club stated that Èhe FEIS failed to

assessimpacËsrelatedtocoaldustdispersal.TheSierraClubandl{s.
o,Donnerr vrere concerned Ëhat ground-level particulates would exceed puþlic

healthstandardsbecauseinana]reaneartwohomes,coaldusËparticulates
rsere modeled aE L9.6 ug/,-3/,rr, which is just barely rower than the ESL of 20

ug/n3þr. l,fr. Riskind quesËioned EPA,s conclusion that emissions of 60 tons

of dust is considered only a nuisance (l'fr. Riskind's letter does not state a

timeperiodfortheemissions;reviewofthenodelinginputsindicatesthat
l,fr. Riskind meant the sum of the maximum tons Per year emissions rates from

aII mine sources. )

TNRccrequiredDRRCtornodelcoaldustconcentrationsatthemine
boundaries and nearby areas. This modeling was reviewed by TNRCC staff' boËh

astotheadequacyofthemodelingitselfandastothehealthimplicationsof
the modeling results. The latter review was done independently by an in-house

toxicologist'TNRCCscaff(EarlJones)indicatedthatthernodelingwasvery
conservative in that: 1) emissions from the crusher, by r,at the largest

source,havebeencalculaEedusingobsoletefactorsfortheamourrtofdust
createdPerconofcoalprocessed(uhecurrentfactorsarelesstt.anL/2the
valueofthefactorsusedinthernodel);2)thecrusherÍ'aSmodeledasifit
will not be enclosed, when in fact it will be, with a resulting 80t reduccion

in emissions; and 3) emission rates used vlere for Ehe PMtS and smaller

fraction(particles15micronsindiameterandsmaller),whichincludes
parÈicIes larger than those considered respirable (respirable coal dust is

consideredtobel0micronsandless;respirablesilicaisconsideredtobe4
microns and. less) '

The highesr concenrrarions indicated by modeling qtere 22'9 ug/n3þt for an

uninhabired hill due norrh of the mine ProPerty line and 16'5 ug¡m3¡nr at

ground level at the nearest inhabiued residence'off rne mine property (Jones'

1gg5). If correction v¡ere made only for the facc that L/3 of the particles

modeled are not respirable coal dust (the particres in the range >PMIO to

pM15) rhe corresponding values would be 15.3 and 11.0 ug/m3/nt'
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EPAregognizesthatthereissomeuncertaintyintheEsLnodeling,dueto
chepossibilityofhigherlevelsofsilicainthecoalthanindicatedbythe
singlesampleanalyzed,andduetotheuseofmeueorologicaldatanotspecific
ÈoÈhesite.Asexplainedabove,however,EPAfindsbothTNRccscreening
levelsandmodeling(ofwhethercoaldustemissionsfromtheminewill
approachthosescreeninglevels)conservative.EPAisalsoa!'arethat
moniEoringof24.hourPMlgatintervalsofnomorethan6daysat5locations
isrequiredbytheRCTpermit,withreportingofthedataalsotoTNRcc;and
ËhattheTNRCCdraftpermiËrequiredmonitoringa:'thediscretionofthe
ExecuËive Director of TNRCC. Data Eo assess Ëhe accuracy of the modeling will

be available. Further, the TNRCC draft permit prohibics visible emissions (as

determinedbyatrainedobserver)orthecreationofanuisancebychemine.
Uponconsiderationofallavailableinformation,experienceatothermines,
andthespecifiedcontroltechnologies,EPAfindsthatthemine,sdust
emissions do noÈ constitute an unacceptable adverse irnpact.

t'fonitoring. Mr ' Taylor expressed

established for the monitoring station

for propercies outside the mining axea

as for the other ProPerties '

concern that the acceptable dust level

near his property line is higher than

and should be reduced to the same level

Mr.TaylorappearedtoconfusemodelingresultswiththeEsLcriteria.As
stated above, the highest modeled concentration of coal dusÈ at an occupied

residence ourside the mine boundary is 16.5 ug¡n3¡nt, below the ESL of 20

ug¡n3¡hr. At the intersection of Lateral 2L and the mine property line,

modeled concencrations \¡¡ere somevrhat higher , Tg '6 ug¡n3 ¡nr ' The modeled

concentration of coal dust at a residence generally decreases as the distance

from the mine to that residence increases' Thus, llf' Taylor's residence may

have had higher modeled concentrations than neighbors farther downwind' but

the ESL to which the modeling resulEs were compared is the same for all and at

noresidencedoesthemodelingíndicatetheEsLwillbeexceeded.
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Permitting.Lettersfroml,ls.Herringandl,fs.o,Donnellwerecriticalof
theairqualityPermitÈingprocessofcheTexasNaturalResourcesConservation
Commission(TNRCC)and,byimplication,EPA,srelianceonthatprocessfor
determining ceruain environmental impacËs '

TNRccsÈaffmusËissueareconnendationthatthedraftpermitbeissued
beforeapublichearingisheld.TNRccsËaffissuessucharecomnendêÈion
onlywhenitisconvinced,oDthebasisofitsreviewofthedataand
modeling,thaËnoregulatorystandardswillbeviolatedandthatpublichealth
r¡ill be protected. The Process often proceeds iteratively' with addiÈional

emissionsconcrolsincludedinlaterroundsofrnodeling,untilcompliancewith
therequirementsisdemonstrated.Ifapublichearingísrequested,aHearing
Examiner will chair Ëhe hearing with the purPose of receiving evidence and,/or

publiccommentswhichwouldindicatethatthedraftpermitisinadequate.If
theHearingExaminerfindssuchevidence,lhedraftpermitmaybemodifÍed.
ThedecisionofuheHearingExaminermaybeappealed.Thepermitisissuedby
the TNRCC after its review of the Hearing Examiner's findings'

Asnotedinthesectiononconsultation,thisprocesswasongoingatthe
time of the \.rriting of this ROD, with the Hearing Examiner not yec having

issued her findings. In the absence of any specific data from comnentors, EPA

has no reason to second-guess TNRCC'

These comments and

SecÈion 5.4 which refer

threatened sPecies

responses generally refer to those

to biological conditions other than

parcs of DEIS

endangered and

Biological baseline ' The Sierra Club stated

historical biological data for l'[averick County in

extremely imporcant Elm Creek Corridor in particular

there v¡ere inadequate

general and for the

and that, absent chis
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.data, it was impossible to produce "Ehe required

resËore the natural resources in the permit area to
restoration Plan that will

their pre-mine condítions" '

Refer to section A1 for EpA,s general response with respect to liniracions

in data. EPA finds that extensive inforuration abouÈ conditions in Uhe Elm

creek corridor is available and Chat DRRC',s approach to retain reference areas

for ongoing study is a sound scientific approach co ensure that necessary data

will be available for restoration planning. As discussed in Section A1' EPA

would probably have denied the permit if it believed mitigation would fail 
'

resulting in an unacceptable environmental irnpact ' In this case ' however 
'

DRRC has committed Eo retaining the main riparian corridor until there is

reasonable assurance of rnitigaÈion success. Therefore ' EPA finds no faÈal

flaw in the mitigation plan as it now stands and has decided that addiËional

baselinedal-aarenotneededfordecision-rnakingPurposes.

Data on birdlife. The sierra club comrnented that the FEIS stated that

there are 57 different species of birds in Elm Creek (Part rIr.A, exxaBa for

P.5-27),yetDRRC,sbiologicalconsultantobservedg0;theSierraClubthen
arguedthatsurveysofmigracoryandresidenEbirdsa:teeitherincompleteor
have never been attempted so that EpA must require "proper" surveys of these

birds.

Refer Ëo section Al for EpA,s general response with respect to limications

in data. This specific connent on birdlife indicaÈed that EPA and the sierra

club have fundamencally different concePts about such data limications ' EPA

finds the data more than adequaËe to demonstrate the value of the mine site

for a rvide variety of birds, including many migracory birds ' as evidenced by

rhe 57 bird species observed on the sice during the Gomez and Lindsay (1992)

wildlife survey and the 90 species casually observed by DRRC',s consultant both

onandinthevicinityoftheprojectsite.ThesedataareonereasonEPA
mitigation measures include requirements beyond Èhose necessary to minimize

takes of endangered species. The sierra club did not indicate what about
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EPA's decision

standard as to
could change if more

when "enough" data would

daËa were available, or Provide anY

be available.

FurÈher,mitigationisbestperformedwhenhabitatsaxeprotectedand
restored;identifylngeveryspecieswithinahabitatisneitherpossiblenor
necessary when rnitigation is ecosysteE based raÈher than species based' In

mitigationmeasure2,forinsËance,DRRCis!oessentiallyre.establish
current natural functions of che Eln Creek riparian habitat, not just prôvide

a corridor for cats' passage ' There is no reason to believe that more

completebirdcountsl¡ouldchangeEPA,sdecision,i.e.,identificationofa
9Ist(or192nd)specieswouldnotcauseEPAtoabandonanecological

PersPecEiveonmitigation,nortoabandontherequirementsformitigation
alÈogecher.

.TheSierraClubstated.'requiringDRRCto

obtainal.figratoryBirdTreatyAcËperrnitisinadequate',because
it is not

possibleËoavoid,mitigateorminimizeimpactsintheabsenceofsurveydata
identifying the species impacted'

Inresponse,EPA,sFEISclearlystatesDRRC'sobligationsundertheAcË
(seep.III.7).DRRCcommittedtoconductinganesÈingbirdsurveyif
migratorybirdseouldbeimpacÈedandtoeithermovingthenestsifnesting
birdsatePresentoraccomplishinglandclearingduringnon-nestingperiods
(Kost,I994a).UnliketheEndangeredspeciesAct,theMigratoryBirdTreacy
Act does noc give EPA statutory responsibitity; resPonsibility for enforcing

cornpliance with the Act belongs to Fl'ls. EPA finds no reason to believe thaÈ

DRRCwillnotadheretorequirementsoftheacÈ,i.e.,toobÈainanI{BTA
perrnic and- to avoid activities darnaging to nesting species '

use of riparian corridor. The Sierra club cornrnented that che FEIS failed

to assess impaccs to resident and transienÈ wildlife ' including species which

use the EIm Creek riparian corridor and other possible connecting corridors on

both sides of the border. EPA disagrees: assessment and Protection of this

corridor is a principal comPonent of the DEIS, FEIS and Record of Decision'
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l.Ietlands.TheSierraClubstatedthereareimporÈantweÈIandresourceson
the mine site, including some Ëhat meet the Federal definition of wetlands,

thathaveyetuobeadequatelyevaluated;withoutsuchassessment,impacts
cannotbeadequatelyevaluated,andthepossibilityexiststhatwetland
resourceswillbedestroyed.l.f's.Coppockidentifiedseveralspring-fed
weclands which could be adversely impacÈed by the mine'

Properprocedureshavebeenfollowedinconcludingthatnowetlands
subjecttoFederalregulationoccurwithinthefive-yearmineareaand
proceduresexisttoProtectanynearbyweËlands(seep.II.l3oftheFErs).
Thespringsidentifiedbyl.fs.Coppocka:reatsubstantiallyhigherelevation
thananyground!¡aterbelowthevalleyfloorandnotacontinuationofthe
same lrater table; the springs are likely a result of perched ground water that

isnotinclosehydrologiccommunicationwithgroundwaterintheminearea.

D4. Cultural resources

Comments and responses generally refer to DEIS Section 5 ' 5 '

The Sierra Club stated that: 1) the.Programrnatic Agreement (PA) allows

EPA to make its decision on the proposed NPDES permit before completion of all

cultural resource investigations; 2) the EIS will not include all recorded and

unrecorded sices determined to be eligible to the National Register; and 3)

EpA had not consulted wifh tÉre Sierra Club as an i'nterested party as written

in the PA included in the Final EIS '

These issues concern the timing of certain activities in the Section 106

Process. In response to comments 1 and 2, the nature of a surface coal mine

operation,particularlyregardinglandleasingoracquisition,isthat
cultural resources survey work on the entire project cannot be completed

within the 18 to 24 month time-frame for an EIS' To resolve chis issue and

sacisfy section 106 requirements prior !o che agency's permit decision' EPA
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comPliedv¡-iththeNationalHistoricPreservationActthroughtheexecutionof
aPA.36cFRPartsoo.13oftheregulationsoftheAdvisoryCouncilon

HiscoricPreservationgoverningtheSecËion106processspecificallyprovide
forthissituation(i.e.,aiargeorcomplexprojectreguiringnumerous
individualrequesËsforcommentswhentheeffectsofhistoricproperties
cannoE bè fully determined prior to approval) '

InresPonsetoitem3,theonly,,interestedparÈies''mentionedinthePA
are Native Americans' However' the Final EIS recognized the Sierra Club's

ParticiPationintheSection106Processasaninterestedpartyinthe
CoordinationSection(seeEPAlettertotheAdvisoryCouncil,datedNovember
14,Igg4,inFEISAppendixD).AfterreceiptoftheexecuÈedPAonFebruary
2'Lgg5,theEPAinitiatedconsultationwiththeinterestedparties,including
the Sierra Club

The T-exas Historical Commission (THC) expressed concern that Èwo

archeologica}sitesmayhavebeenoverl'ookedinDRRCsponsoredsurveysto
date.DRRC'sconsultantshavereviewedtheexistingArcheological
InvestigationReportsfortheareainquestíonanddeterminedthattheareas
infact\¡Teresurveyedandfoundabsentofanyreportablearcheologicalsites.

D5. Socio-economics

Comments and responses generally refer to DEIS Section 5 ' 7 '

Impacusonlocalresidents'l.fs.o,Donnellcommentedonadverseimpacts
fromtheminingoperationonlocalhomesandlifestyleandaskedthatthemine
buyoutlocalpropertyo!Ùners'l.ls.o,DonnellandMr.Taylorstatedthatthe
FElserroneouslylistedsomepropertiesasbeingwithintheminepermitarea'
including},tr.Taylor,s'l"lr.Taylorfurthercommentedchathedoesnotwant
his property included in any permits issued Èo the mine '
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EPA agrees Chat adverse impacts will occur to local residents and that not

allpropertyo!,nerswithintheproposedminingareahaveleasedorsoldtheir
Iand to the mine. EPA understands that DRRC has been negotiating with

remaining home owners in the vicinity of the firsc five-year permic axea to

acquiretheirProPertyforfairmarketvalue.TheEPAdoesnothavethe
authoritytodictatetheresultsofËhesenegotiations.EPA,sroleis
resÈricted to evaluating the probable impact of che mine's activiÈies on these

properties and considering Èhis impact in ics evaluation of the proposed

project.TheseimPactsarediscussedintheDEls(Section5.7.5)andFEIS
(see particularly Part II.C.5 and response to comment L9'2' Appendix c)'

ifhile many impacts axe adverse, parEicularly in the immediate viciniCy of the

mine, there are also positive impacËs to atea residents and EPA has weighed

boËh.

The landor,¡ner list l¡¡as an attachment to comment letter 18 which staËed

thatthelistcamefromDRRC,sRCTapplication.AccordingtoDRRC,the
landowners cited by lrls. o,Donnell and E.K. Taylor (Juan Antonio \']aLdez 

'

Francisco Acosta, and E.K. Tayror) do have property within the mine permit

area. It is true that this land has not been sold or leased to the mine,

because RCT regulations only require the mine to lease or o\^lrl those properties

which will be disturbed by mining and these lands will not be disturbed (KosÈ'

1995).TheNPDESpermitwillnotapPlytothesepropertyownersbuttothe
actions of the rnine.

\.Iater sysrem hookups . l"ls . Herring commented that, for Lateral 2I rÁtater

supplies adversely impacted by mining, DRRC should pay co connect these

residents to the water line exténded to serve the mine'

S ince

upstream

impacted

homes which relY on \'rater from

from the mine, it is not exPecËed

by mining. However, if this water

LaËeral 2I are hYdrologicallY

that their water suPPlY will be

supply is imPacted, DRRC will
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provideaffectedresidenÈswichhookupsforthelineexEendedtoservethe
mine.DRRCalsoagreedtoletotherresidentsinthevicinityoftheline
hook in without reimbursing the company for the coscs of extending the line

fromthecitysystem(DEISP.5.19);Èheseresidents,however,willincur
othercostscohookup.AtthetimeoftheRoD,therelverenospecificplans
orcontrac€sresatdingsuch!¡atserservice,buttheCityhasagreedinwriting
to extend Èhe line (Kost' 1995)

' l'fr ' Riskind asked t¡hether

thePesodevaluationorotherPotentialchangesintheeconomywouldresultin
pressuretoinstituÈetaxabatementsorothermeasurestokeepthemineviable
which could adversely effect area residents '

ChangesintheeconomycouldresultÍnPressureonCountyofficialsto
maketaxabalementsorothereconomicincentivesavailabletoÈhecompanyin
ordertokeePthemineinoperation'However,atthetimeoftheRoDthere
$Iere no Plans to do so '

l{ineemPl-o)rment.}ts'o,DonnellcommentedthaEmineemploymentand
.earningsmayvaryfromwhatispresentedintheFElsasthecompanyhad

recentlysaiditmayemployonly50personsinthefirstyear,doublethatin
Èhesecondyearandeventuallyincreasethenumberto350.EPA,sdiscussions
withDRRCindicatedthattheconPanyspokesmanwasmisquotedinthearticle
eitedbyMg.o,DonnellandthattheestinatesprovidedintheElsarethebest
current estimates abouÈ mine emplo)rment (Kost' 1995)

Inanycase'asreportedintheDElsandFEls,EPAindependentlyevaluated
theemploymentissueandtheinformationprovidedintheDElsisconsidered
reliable- Some confusion may have resulted because employment projections

included both construction workers and mine $rorkers' For example' as is shor¿n

inDEISTabIe5-6,totalmineemploymentisprojectedatlT0inyearoneand
l55inyearcl\'o,withaneventualtotalemploymentofabout2T5(seeDEIS
Tab1e5-6).But,inyearone'employmentforminingonlyisexpectedtobe
about]oemployeesandinyearcwoaboutll5employees.Asdiscussedinthe
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DEIS (pp. 5-51 through 5-54)

workers may vary from the

circumstanees, including the

mining operation.

and FEIS (pp. II-7 to II-8), the actual number of

numbers presented above depending on numerous

amount of coal mined and the specifics of the

D6. PubIic health

These commenËs and resPonses generally refer to DEIS Section 5 ' 8 ' The

comments Eo beyond impacts to public health, buË are discussed here since

health impacts are included l¡ithin the comments

Adverse impacts. Mr. Riskind commenÈed that there \Àlere no guarantees that

residents near the mine won't be adversely impacted by dust, noise, blasting,

or reduced home values. EPA agrees, as discussed in the DEIS (Section 5.7.5)

and FEIS (see particularly Part II'C.5 and response to comnenr L9-2, Appendix

C) . Performance sCandards for noise, dust and blastíng a¡e designed Co

protect the public's health and safety but do not Prevent all impacts '

polirical influence. l{s. O'Donnell believed that approvals of the Eagle

Pass l.line by regulatory agencies reflected political influence and were aË the

expense of public health and safety. EPA's decísion on the NPDES permit is

based on a thorough and careful evaluation of all environmental concerns '

Environmental comPliance. l'fr. Riskind commented that DRRC will noc

operate the mine and the companies which will operate the mine (North A¡neri-can

Coal, i.e., NAC and the lessor CONSOL) have a questionable environmental

compliance history. EPA understands that while NAC is considering operating

the mine, a final deqision has not yet been made (Kost, 1995)' No specific

violations on the part of NAC were cited by ì.fr. Riskind. EPA consulted with

the Inspections and Enforcement Section of the Federal Office of Surface

Mining. They have had no environmental compliance problems with mines

operated by NAC and in general have found them to make a conscientious effort

to be ín compliance (Lett, 1995). CONSOL will have no role in the oPeration
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of the mine. Regardless of

conditions of its Permit and

environmental conPliance'

operates the mine, EPA relies on the

of other permicting agencies to achieve

NPDES Permit action and EIS

input from Federal and State

laws. These consultations

I,Iildlife Service (F\'IS) 
'

Act. Refer to Section B

Historic Preservation Officer (SHPO)

on Historic PreservaÈion (ACHP) in

National Historic Preservation Act'

Dec is ion.

Natural Resources Conservation

\dastev¡ater discharge and air

relating to the status of the

who

those

As discussed in the DEIS and FEIS' EPA's

reviev¡ process included consultations with and

agencies Pursuant to applicable environnenÈal

included the following'

¡ Formal consultation with the U' S ' Fish and

pursuanÈ to Section 7 of the Endangered Speeies

of this Record of Decision'

r Formal consultation with the State

and with the U.S' AdvisorY Council

accordance with Section 106 of the

Refer to Section D4 of this Record of

. Informal consultation with the Texas

Commission (TNRCC) regarding the Texas

qualitY Permits.

Informal consultation \,¡ith the U'S' Corps

jurisdictional l^¡aters of the U'S' and wetlands'

of Engineers regarding

InformalconsultationwiththeTexasRailroadCommissionregardingthe
mine permit.

Since the FEIS was

TNRCC air qualitY Permi

issued, ne\¡I information

c has become available '
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1

The TNRCC held a Public hearing

quality Permit on FebruarY 2 and

yec rendered a decision' If the

the permit, TNRCC will review

dec is ion .

on the DRRC's aPPlication for an air

3, 1995. The Hearing Examiner has not

Hearing Examiner recommends issuance of

chaË recommendation and ¡nake a final

TNRCCalsoreviewedtheFElsforcornpliancewiththeGeneralConfornity
rule in accordance with 40 cFR Part 93 and chapter 101 ' 30 of the TNRCC

General Rules (lfheeler, 1995). The General Conforrnity rules require that

both direct and indirect air emissions be considered' The TNRCC concluded

that this rule did not apply to the proposed Eagle Pass Mine since bo,th

MaverickCountyandBigBendNationalParkareaËtainmentareasforall
six crireria air pollutancs of the National Ambient Air Quality standard

(NAAQS)andnotificationoftheFederallandmanagerinBigBendNational
park is not required. Further, TNRCC pointed out that while notification

in this case was not required, EPA did provide notice

By the 'time of the ROD 
'

its decision with resPect to
EPA compleÈed all consultations necessary co reacn

Èhe DRRC Permit aPPlication'
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3. EPA'S DECISION

EpA,s decision is co issue che final NPDES permic to DRRC for the

operation of its Eagle Pass coal mine' The discharge is projected to meet all

NPDES and clean l.Iater Act requirements and other poÈential significant adverse

impactsfrorntheprojecËaresubjecÈtoregulatorycontrolsand/otrnitigation
measures which reduce impacts to accePtable levels '

ForEPA,thedecisiontoissuethepernitreflectsadeterminatiorrthat
theprojectprovidessubstantialbenefitsandthattheprincipleadverse
impactsaxesubjecttocontrolthroughregulationand/orsubstantial
rnitigation.Specifically:1)water-qualityeffectcaxesubjecttostrict
conËrol through Ehe NPDES permit li¡nits, monitoring requirements ' and the

,,reopener,, provision in the perrnit; 2) the projected cake of endangered cats

r.rill be niniurized through implemenEation of mitigation measures to which the

applicanthascornmitted;3)allhealtheffecÈsandmostotheradverseimpacts
aresubjectcoregulatorycontrolandmitigationandothers^:"within
acceptable limíts; 4) the project has economic benefits; and 5) severe adverse

impactsf{omuseofthecoalinl,lexicanPov¡erplantsarenocsubjectto
influence by the permitting decision'

Underseparatecover,EPAisissuinga,,finalpermiËdecision'',which
further explains Ëhe conditions of the final NPDES permit and responds to DRRC

conmencs.
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lrlAP 7 1995

Unitecl St'.rtes Depurtlllellt of' the Itrtertor

( )FFl( t'- ( )l: I llt- sE('RLl"\R\'
\\',rrlltrt{tort' I) ( '10'l l()

b'',ÀR
2 lg95

Mr. Norm Thomas
Chief , Federai-e"tittities Branch

u. s. nnvironi";;;i proteciiàn egency (6E-r)

L445 Ross Avenue, Sui!9^1200
Dallas, Texas 75202-2733

Dear Mr. Thomas:

The Department of the Interior has reviewed the final

environmenrat irnpact =t.t"iåii 
'irelél rãt-l¡tã Eagle Pass Mine '

Maverick countv, rexll' tÎä-;;rài!-1¡"'iãriã*ins comments' rhe

Envíronmental Þrotectio" eã""ãy- leeal -is-to 
be ðornmended for

recognizing inat the prop;:;ä-ätàj"c: wãurd cause potentiar

adverse irp.Iïä-tã'-u.,it.¿r'ãt"tãã iarr, "itatirt' 
and other

resource= rnäåi ãúr-j.rri=aiãiion.- For examPle' th9-FEIS

reiterates.tãlin"inrorn'ãtionnowavailabletoEPAIS
suff icienr tã aerernilg tï',:;-;;.rätå i*pããt= occur-in the united

srares, due ro vi.sibir¡y'î^pãiro,"4t-:í;;ãã uv surfur dioxide

emissions by the polirel pruniä wheré "oåi-iio*-the'prooosed 
mine

is expecred rã"n"-ri"a 
-roi- pow?{ g"""tåii;;:-- rurt-neritore' EPÀ

believes that, based on the'-evidence nãw available' the arr

*åi::i.:lïåit=,iüi "iii, 
Ë **r'l l' 4:q,! :!i'!i::, F" pro j ec'L i s

rikely to .ãr"rrãiv attect'Ë;;;i; ã"dãiõãted species and other

wildlife.
our three main concerns' however' "i!l 

the draft environmental

irnpact statement (DErsl *äiå-tñãt't til 
-ïi did not provide ?

=ufticienrly broad ="op.*Lä-ir,ãi"." 3ii iåasona¡Ie alternatlves

(40 cFR 'uolr.ioil- 
tãl it ãia-"ãi r,rrrv^"ãtóiv-with-accepted

methods for analyzing-and lãpáttinq^?å i"äã^bf"te or unavailable

information (40 cfR tuo'l''l'l;-;1¡ ilt'ii"iáii"d !9 fulrv obtain

rhe commenrs or rhe sene;;i';;il:-Ino*ðrñ'-iãq3'1(a) 
(2) and (4) l'

we continuá to believe tiãl Lne rHS-åuffers fron these same

def iciencies; ang, i1..uáäîiiãü, tne reiã has been structured'as

å,,,, abbrev i;!"ã' ¡ t::'.i :ii:1.i""ïk"Fi:i'tftåï, "?lnlî.t?:ii::
*ith the Nationar Envrr<

r(40 "ra 
,iõäl;iãll. túä"iãiiowins påri[= ;ïú hurtñer exp]ain

our concerns'

'.EPAhastriedtoaddressthe-firstdeficiencyabovewithan
updated discussio"-i-r'-pãtt rr'9:;"";-lñ¿ F?r:' rhe FErs

srares that: r'iThusl"*'rlîiã ãppriã"¡ie regutations requrre

EPAtoexploreand-åvaluate.'"u]á"áblealternatives,
includingthose.,ot""ilñi.it=_]üIiããi"tio'',theonly
choices acruarrv .iuîi;;i¿ .o tËi';;;-¿" -issue 

the NPDES

p"t'ii- (wi!h "uii""ä^ãã''ãiti"''";; 
ã-t-t"-g:lv the permit'''

TheFErscites''o-ãã''traryreguiåt-iã"=thatpermitany



Mr. Norm Thomas

FederalagencytonarrowthescopeofanElssothatthe
only arteínati.r"= it presents arè those involving issuance
of a permit. The whole purpose fgt identifying significant
environmental inpacts aná dêveloping all reasonable
alternatives that would avoid or rnitigate the¡n is to promote
oppoitr,,tities to protect or enhance the hu¡nan environmentr;i
whether or not thä El$-preparing agency has the authority'to
carry out those alternatives'

. under the second deficiency above, wê continue to note that
incomplete and unavailable inforrnation particularly with
regard to transborder air quality ernissions 119 çtaungered
;;É;i;" is being used to support tfre narrow EIS scope.. -As.
.^r., "*.rnple 

the fffS says thät the biological opinion did ::

ff ... not resoLve EPAts previous Concerns and, indeed, i

creates some additional ambiguity.tt Furthermore' the FEIS
continues, "It appears tto EÉAl Lnat the USFWS is unwilling
or unable'to proïia" a èompletä Uiotogic?l opinion in this
matter becausã there is no currently ávailable site-specific
rscientific data regarding the possible use of the project
site as habit¿!. r rr tne EÉrs unfairly onits from this
discussion of the biological oþinion the fact that EPA and
the applicant did not fúffiff Lneir obligation to provide
the missing site-specific scientific data. since these data
are also míssing fiorn the FEIS, and concern species of
national signifícance, the FEIS does not fulfill the
procedural mandates of NEPA. The EPA should see that the
ocelot survey designed to provide the missing data is
completeà .nä, if óircunstances warrant, thg results of an
upaãtea biotogical opinion based upon any significant new

infornation should be PrePared'

under the third def iciency above, wê are a\"tare that, despite
the vast scope of the unacceptable air _quality irnpacts the
FEIS described, there were rãIativety few comments from the
Big Bend area of Texas and other areas of the southwest
which the FEIS predicted would experience the projectrs
secondary effects. Because relatively few of the agencies,
elected officials, rnembers of academia, and the general
p.,rri" in this area vrere alerted to these inpacts, wê
-betieve that this has prevented individuals and
organizations ritn significant concerns and information
reiarding the projectís effects on natural ecosystems from
naving those concerns addressed in the EIS'

The fourth deficiency above is irnportant in that an
ilabbreviated final" is only authorized by the NEPA

regulations when the agency is making factual corrections
ãt'tá7or explaining why õonnénts do not warrant further agency
t.=þor,=".- Clearly, the FEIS is also naking significant
moaifications and-updates to the DEI5; and, therefore, EPA



Mr. Norm Thomas 3

should have prepared a complete final document for
circulation.

Weremainextremelyconcernedaboutpotentialadverseirnpactsto
Big Bend Nati;;;i irarX and other resources under our jurisdiction
frorn the proposed project anã carbon T/+r polfer plants in l¡texico

where coar prãárð.ä ríorn d;-p;;;:?"u.1nine- is expect'ed to be

used. since we have a =p"äi.i ottigation to protect these

resources, we urge EPÀ to take -what9v9r- 
aPpropriate actions are

necessary to "r,=úr" 
that any adverse inpacts to these resources

are mitigatea-ãi-*ini.iz"al' wà u"fi"ve that there are possibly
other avenues such as throügn ine activities of the Border

Environment ó"ãpãrution colnlnission and the rntegrated
EnvironmentalP}anfortheMexican--U.S.BorderÀreaforthese
concerns to be expressed and addressed'

WebelievethatEPÀiscommittedtoseeking.asolutiontothe
carbon rlrr air pollurign ;;;ùi¿rs. at.tne aig Bend National Park

as well as other signifi"ail-iiansborder inpácts: .we strongly
urge that EpA consiáer po=tpoting the pernil decision until the

results of the air qualitv-ñoáerín9 conducted by the National
park Service 

-.re reieased'tä-lnã-pú¡fi" and the impact to the

park is furry ánalyzed. we also reconmend that EPA adopt a
broader, ^otå 

àonväntiotui-iilãiptãt"tion of the scope of the

EIS, and tnai it consider producing'a-supplemental EIS' If EPÀ

is deterrnined to proce"¿ tiin-ii= á""isiõn based on this FEIS' wê

recommended that our "or,"äii= 
uã-p"¡fished and addressed in the

Record of Decision'

ThankyouforextendingthecommentperiodtoMarch3,Lggs.If
we can be of further .t=iäI.i;;- i; tiris rnatter' please contact
Floyd Nudi for fish ana riiãiir" issues at 5o5-766-29L4 and Jan

schnirt ror-pãrx-ãir quality issues at 505-988-6858 '

WiIlie R. TaYlor
ôiiããt"t, of?ice of Environmentar

PoIicY and ComPliance

SincereIY;
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M¡. Norm Thomas
ÓnirÌ, FJoat Activities Branch (6E-Ð
Envi¡onmental Protection Agency, Region 6
1445 Ross Avenue
Dallas, T)K'15202-2733

Re: Final Envi¡onmental Impact Statement for the proposed Eagle Pass Mine, Maverickí

County, Texas (EPA, F2)

Dear Mr. Thomas:

Thank you for the oppornrnity to cornment on the final Envi¡onmental ImpaglStatement

(FEIS)'f* oor n"ö.iuriô"r É."ro*.es Company, Inc.'s (DDRC) plo.p€sed Eagle Pass

Mine in Maverick ð;"qy;T;iái. W" ugt"" *ittt t¡e language in the FEJ; cqngeming.the

treatment of cultural resources in the frroposed life-of-=miñe area' and look forward to

ðonrinuing 
"onsultation 

with EPA and thè other signatories to the Programmatic Agreement

(PA) for the undertaking.

We note on p. C- 16 of the public commenrs bV F."_Prpartment of Interior that two possible

*"nêói"gi"å sites filtrte üãiriry of A¡ea v ai¿ 450 meærs southwest of Area Z) may have

been overlooked in the óDRC rþonrot.d archeological sunreys 9f tÌt9 proposed mine. \ile

recommend that thesè areas be thoroughly examine-d by a profêssional arcleologist prior to

u"v ¡1inine activitiei to dètermine if aíctr'eotogical sitei arè present, and if Present' whether

thé siæs w-anant further consideration under the PA.

Please contacr Dr. Timorhy K. Perttula of our staff at 512-463-5866 if we may be of
further assistance.

Sincerely,

TKP/JEB/tp

cc:Melvin B. Hodgkiss, RCT
Claudia NissleY, ACHP

Bruseth. Ph.D.
Søæ Historic Preservation Officer

T*' 4ø#z-
Timothv K. Perttula, Ph.D.

Assistant Director for'endquities Review

'fite State Agency for 9{ßtorb lPreseruation



SIERRA
CLUB

The FEIS fails to
Creek and the Rio

IpNESEARCEAPTERoFTEB8IERRACI,I'BcoltllBllll8of,
TEE FINâI, E}ÍVIRONII,ENTAI. iT¡iICI 8TAtrEI{EUT (NPDES PER}TIE)

FoR rEE DoB ;8ffi;;ñË-1¡f.""î.ii,Oi35rrrBâR EÀG'¡E PA88' 8ExÀ8

Thefollowingarethecornrnentsofthel.oneStarChapterof
the Sierra Cfui ãrr-tñá final-nnvironnental Inpact Statement

(FEIS) for tne-oãs nãp.r¡ri"as Resources õó., inc. (DRRC) strip
¡¡ine NpDES pe'mit. In ora"r-tã avoid re-suËnittal of the sierra
crub I s commer,iã-ór, the draft Ers, wê request that EPA incrude

the¡n as addendum to these co¡nment's because we belÍeve EPÀ has

failed to adaiãã= orrr DEIS 
-ãormnãnts 

and has basically
iãlsu¡¡nitted the DEIS with ¡ninor changes.

TtreSierraClubcontinuegto.believethatthisFElsis
analytically inadequate and fails to neet National Environmental
policy Act (NEPA) requiremã"i". EPA NPDES permit decision
malcers are very poorty ="ttãã-Uy an,¡PIS thãt so poorly informs

them of the "rriiio"teí''tat 
itpu"t= of their- P""9ilg,Ilo""

decision. we betieve EpÀ ;;;i reÍnitiate the section 7

consurrarion p;;;;;;-piio.' ro concruding the Ers process'

Failure to reinitiate sectiãn 7 and the EIS process. would

require that lnit FErs be i¡nnediately referred to the
Presidentrs council on ¡nviionnental Ouãiity for the following
reasons:

. The FEIS is based on flawed and insufficient biological data

on both sides of the border;

Migratory and resident bird surveys t1t.either
i".ãtõiãte are navà never been attempted;

Theocelo'/jaguarunditrappingsuriveyisinconplete;
The FEIS faíls to assess irnpacts to.resident'
transient, ihreatened and t'ttdtttg"ted wildlife;

TheFElsfailstoassesswildlifeuseoftheElmCreek
riparian "ãiiiao, .na otnåi-tossiule connecting
corridors ãn both sides of the border;

P.O. Box 1931
ÀustÍn, TX 78767

assess inpacts to fish species in EIn
Grande i

FfB 2 3 1995. i\T.-\- -- 1,

'..9;;'
, -¿t ":

LONE STAR CHAPTER

t The FEIS fails to adequately review and evaluate
all available alternatives;

..when u,e rry to p¡ck out anything by itself. *1|no it h¡tch€d to everyrhing else in the universe"' John Muir

@ rccvcted oaPcr



r Notification and distribution of the DEIS and FEIS did not
meet NEPÀ requirements;

r This FEIS process allows piece-neal approvalt ,

r The nitigation and reEtoration plans are totally inadequate;

. Failure to conply with section 106 of the Historic
Presen¡ation Àct;

cultural resource studies are not conplete, 
,

* Wetland evaluations are inconplete;

r Ãir quaiitl asseüs¡üe¡r'i:s ai'e i-irconpJ.ete ar.d inadequate;

r The Biological opinion is inadequate;

. Cumulative inpacts have not be adequately assessed;

t The Carbon f, TÍ, III' and IV powerplants have not been
adeguatelY addressedì

. The FEIS fails to adequately assess inpacts to- ground and

surface *"i", qualityriguantity in the EIn Creek and Rio
Grande watersheds;

r The FEIS foils to address impacts due to flooding;

. The FEIS fails to assess inpacts to the hydrological reqine
of the Etm Creek drainage;

* The FEIS fails to assess irnpacts related to coal dust
dispersal;

DÍIRC¡ s Ner rrBioloqical Asgegsnentrt

TheSierraCIr¡bhasnotseenacopySouthwest.consultant.s
rnewr biological .rr"t"t"td. The Club irás only reviewed the
pãiti"" of ñis asaessment that was included in the FEIs' From

review of that informati"nr--ãne Si.tto Club continues to believe
thar the bioi;gil;i-bãtãiin" necessary to evaluate the direct
and indirect environmentai- inpacts of-this projec-t is
insufficient. Historlc biololicaf baseline for llaverick County

continues to be inadequate. úittrout a sound biological baseline
ii i" irnpossible to develop a pernit. !l"t adequately addresses
the environnãniar inpacts-ã""rãa by this-propõsed strip mine,
and it is impossible to produce thã reguited restoration plan
that wiII restore the natural reso,rrcei in the pernit area to
their pre-rnine conditions.

ItisreprehensiblethatEPÀhasnotrequiredDRRCto



correct deficiencies in these important biological
ah;-ã*tràr" i¡nportance of the Eln creek resourcea
átra tiralife tã tnis region of the state'

data, given
to the fish

Eabltat (EIE creek, ltr¡oc.t a¡ô Rlo Gra¡d¡ R'Lprrlra B'touro't)

EpA's decision not to seek additional bÍolog¡ig?I data
regarding the-iir-ót"ãi rip"iiå" drainage is not rationally
defensible. That this ""tiiããi- 

fi irnpoitant to witdlife and

rhar a "¡¡itigåtÏã"-öiã";-;lli address-the inpgcts. is no reaaon
to not attempt to acquÍt" itp"iiã"t biologicát data about the
creek,s plant] ;i"h-ä;ã-*iíãiiið-õó*""itíes. rhat uissins
info¡mation could be ttre våry-ããt" needed to avol'd' nitigate or
presenr" " pottiàr, ot all of'the Eln Creek haþitat' One must

have a þaseliiãl-ïr-óttã-it-io xnow whether a future status
maintains or enhances or faiis-io ¡neet lhat baseline' Without
this vital infor:mation, npÃ-ÑppgS decision uakers will be

pär-iùriñõ ñ-ãñ;-ãã;k; vis-a-vis rhis strip rnine.

ItisdísturbingthatEPAhaFchosennottorequire
adequate biological aésessments ba3ed on this erçeriloental
,'mitisati"" píåi;::"õ;i;tli;-;+lç" iî" hishrv endaneered

species could-be atfeäted.--i nitigation pían-that ignores the
imporrance of ãi.ãt to this ïiõãiiá" planl coumunity is flawed'
In addition, there is a verY gogd chance the hydrological regine
of the EIn Creek drainag. tifÍ be adversely afiected to the
point where there will be no available watér for any of the
restored corridors. rne búicñ õiãit"s that make up-the doninant
wooded/sacaton riparian pfå"i--"ånnunity cannot su¡rrive without
subsurface moistll!ê.

t{hat if restoration of the "ri'parian habitatil is not
accomplished iñ-iù", five, i"tt, 20, ór so vear6 (as Texas
parks & wildlife Departnent-ã-Ë.tti have têetif ied) ? Since

rhere is a r"õ-rããi;o=;i5iritv tÞat.restoration will take 50

vears or more, the FEI5 t"ãi-ã*i,Iãi; this scenariors effect on

the strip nine ProPosal'

These significant deficiencies given the adnitted lack of
data regarding the endangeiãd ocelot ánd j.go"n"tdi|s uee of the

Elm Creek corridor (e.g. tt¡ã-incomplete tiaþping-sunrey) make

this nitigation plan one tüãt-ðann'ot ¡'e ratiónatly relied upon'

rl161l.fe IEpactB (lncludlng tbreateneô a¡d cnôa¡gcred apecLee)

ocelot aad Jaguaru¡ôL

on November 23, Igg4 the u.s. Fish e l{ildlife sen¡ice
released a Biol,ogica1 Opiniãn on endangered sP99i96 impacts due

to Dos Republicaã Resources-cotp""yr.Iñc' rs (bnnc) proposal to
construct and operate . "oãf-ãt;ip'iitt" 

near Eagle Pass' Texas'



The Biological Opinionrs 6th Term and Condition for
irñfãrã"tã[i"tr listed under the Reasonable and Pnrdent ]feasures
t.irir." that the ocelot trapping sunrey be conpleted'

DRRC is atlegedly pla4ning to begin constrr¡ction in April
of this year, but it näs-made nõ attenpt to complete this
inportant ""htãV. 

ftt" Sierra CIt¡b strongly.believes that for
tñîã-tiâpping rü*.y to be successful that it must be conpleted
prior to site disturbance.

The Biological. Opinion was PremLsed on a betief that the
sun/ey results úould bé available-prior to site disturbance. If
thi;-å"r*rãi i= not conpreteã-frior-to construction, that fact is
;ã;-fnio¡mätíon that reveals ätrects of the agency actLon that
;ãy ñããt-ii=û"d species. in a manner or to an extent not
;;;r=iãã;ea in-iñis-ñiorogical opinion- Thusr âÉ required ÞV s9
CFR 402.16, reinitiation of the fo¡mal Section 7 Consultation ls
required

The Sierra CIub has asked FI{S to either innediateLy Þ9gin
this ocelot (j;g.aru"ail trap suryey, ?rohibiting colstruction
until the suñãi i= cornþleteä, or in¡neáiately reinitiate the
Section 7 Consuttation.

The FEIS inaccurately assesses the oceloÈts diEuse of
small habitat t-1cts. evaitable data show that the FEIS
statement that ..potential habitat areas are too Emall to support
the cats; and thät a lack of significant areas of suitable
habitat north and south of ttre site make the siters use as a
part of a ro.r"rãnt corridor unlikelyn it outright-fa1se. In
-f;4,-ór. t{ichael Tewes has reporteã_that collared ocelots have
establisneA f¡ô¡nã-tã"g"i in areäs smaller than 300 acres' Lilce
the blacf ¡eail-TããÉ-is continually losing optinum-ocelot and

ñg"ãr""âi n"¡it.t. Thus, 
-tnãt" animals aie nore often being

Íoicea to use less than optinun habitat'

Blologlcal oPl'al'on

The Sierra CIub believes that the Biologicai- Opinion is
inadequate. Fws states that any taking of a ocelot or
ilõJ.õãi ,""iá j"ãp"iai"ã-tnà'existeñce of either species. rhe
opinion says that rWS does-"ã[ believe that a cat silt be killed
due to this ri"i"g-pioiect. Yet, the opinion says that if DRRC

adheres to the Reasonable and prüdent üéasures and a cat is
iilf"a by the nining activityr lt will be allowed as an
rrincidental take.rr If the Xiiffng of one cat Jeopardizes the
existence of ãlin"r species, -itt."-ttrat kirring- wilr jeop¿rdize
the existence of eithät =p"ðies no matter whors measures DRRC

procures.

The lack of biologicat data, the inadequate.Biologicll-.
Opinion, together with ieliance on false information, and EPÀrs

reluctance to obtain accurate infor¡nation regarding these two



highfy endangered species- produce more proof of the flawed
character of this FEIS. The FEIS should not be approved until
FI{S has conpfãtãã ana released the results of the reinitiated
Section 7 Consultation

Otber TbrsateDeô or EDôa¡geroû SPocLcg

EPÀ has failed to obtain more information on the other
listed threateiãã-ãp..ies that witl be adversely affected by
the strip ninã.--rhä FEIS iäii= [" include requirenent that will
adequatefy prãtect threatened and other inportant epecie6'
These addltoñãi-i"+tliãr""[ì"ãi u" in plãce and addressed in
the FEIS ueroiã-appiovar of the NPDES permit.

Bl.rdg

This strip mine Project will be a ye?f-round.2! Year
operation. uiõiutãw ä16.resident birds-witl be adversely
affected. yet EPA has faiied to require adequate bird suriveys'
The FEIS says that there aie SZ different spècies in-Elu Creek
yet the DRRC'"-Ëlãf"ticaf consultant says tirey casually obserr¡ed

9o bird species.

Requiring DRRC to obtain a uigr"i?ty Bird Treaty Act
permit is inadãquate. witñ;;[ ptãpét birã su¡rveys, EPÀ will be

approving a pernit that afiãws ãott'ttrrt"tion and operation of a

mine without knowledge of ;i;ã spãcies that may-be affected'
t{irhour this ilË;i;ñ¡ iñrãããtiãn, it will be inpossible to
avoid, uritigaü-;;-¡nininizã-i¡¡pactå to nigrating or resident
birds.

llr Pollutlon

coal Dugü Dispereal (Partl.culaüe t{attor conccr¡¡}

DRRC claims that crystalline silica I'evels in the coal
samples tested were 4.5*.--Hðwever, if they-only.tested one

saurple, and there 'as a two-Veár oierlay bêfore-!þe goaf sanple
rras sent to the rab. This iå inaaequatä, givel.the-fact that a

St silica 1evel would reguire furthãr preventatl've dust
dispersar r"åJ,trä=.--Aé"i",-""Ã;s willingness to use DRRCTS

conclusions on inportant dåtã-ãnãfysis nloduces 1l--:l"Ity FEIs'
The Sierra Club continues to be concernèd that ground-leve1
particulate .orr."rrCtations will be exceeded and-affect public
health.

Dust SuPPresslon (Íater Use)

NowDRRCclaimsitwillnotonlyuse3ooacrefeetof
water per year for dust =úñõi""=igT, 

-it wirr need another
800 acre feet-per year foi--iirigation. and 100 acre feet per year

for area fanãoinãrå. Thi; iã-Vét another exanple of DRRCTS

changing application. EPA faiis to require proof that 1200 acre



feet per year of water is even available in thÍs arid region of
the slate. See the attached letter emphasizing a current water
shortage in the area. The availability of this water ís a ver-y
inportánt part oi pnnCrs mining operatiol. I{hat vill happen if
this water is not available due to drought or other
circumstances? The FEIS fails to assess this irnportant issue.

Carbon I a¡ô Carbo¡ II Pouer Pla¡ts

It appears that EPÀ is willing to_ finalize the EIS prior
to recãiviirà the results of the National Park Se¡rrice t s air
modeling stúay on the impacts as6ociated with Carbon f and II
powerptãnts. EPA claims-that, since.the FEIS states that these
þowerþfants produce unacceptable environmental inpacts, Do
iurthär study is necessary. Since EPÀ decided to include the
ináiiect inpäcts associatãa sritir the Carbon f & II powerplan!'g
in this EIS; it should thoroughly evaluate those impacts' This
should include the air nodeliñg átuay and a pursuit of data on
irnpacts related to acid rain, ás well as impact's to: the border,
nátionaf parks, tourism, and the Chihuahuan and Sonoran desert
ecosystems.

It is hard to believe that EPÀ has opted not to include
thç important info¡mation provided by Df. Salvador Contreras
gaiaeräs regarding ash-refátea water potlution inpacts due to
Carbon I anã lt. This infor:mation is extremely important and
must be evaluated in order to properly assess Carbon I & IIrs
water pollution inpacts to the Rio Grande'

The Sierra CIub continues to believe that EPA|s granting
of an NPDES pernit would contribute to the already exisErng alr
pãfi"ti"r, ptõUt"m known as Carbon I and II. This FEIS will be
lnã-princiþal anatysis available to the EPÀ cfficials who must
deciãe whelher to issue the perait.

Iater Pollutio¡
Surface fater

More stuciies are needed to cietertine the wastewater
aisctraigã inpacts to aquatic and wildlife species that depend on
nir cr"ét anä the Rio irande (the drinking w3te1_19urce for
Eagle pass). Ep¡rs adding fiin species. tó tt¡e FEfS fish list
it-not gooä enough! I{hat inpacts-wiII the vastewater discharges
have on the ""¿ãñg"ted 

Rio Clande darter? This fish ls
sensitive to wateí contaminates and it is an indicator of clean
water. Because of this and the fact that it is an endangered
slecies, EPA must further study the- inpacts of this wastewater
discnarie on this fish as well as the ôtner fish in Eln Creek
àr,A tn"-Rio Grande. DRRC, Texas Natural Resources Com¡nission and
the EPA have failed to deternine what the pollutants in the
waste water discharges wiII be and what impacts these pollutants
will have on the agúatic co¡nnunity of Eln Creek and the Rio
Grande.



FloodLag

TheFElsfailstoassessimpactsduetoflooding.In
addition, without proper setland ássessments, it is irnpossible
to dete'mine whethér this "tiip-tin9 1Td its associated loss of
wetlands tjuriËãictionat "ñã-ñãnluritdÍctional) 

will increase

flooding in the area. ag"Iir.tl'it-itt"ppropriate-for the EPA'to

adopr the DRRC position-iEiäliñõ [tri" "äw 
ieat floodins threat'

Impacts r"t"tãa-[ã-ii"oaiñg of [,fre peruit- area and downstream

pr-opertv "*"åM;"-;;¿-ããÉq,t"t"ty 
ãaaressed in the FErs '

InPacta to Grou¡ôuater Reaourcea

TheFEISclainsj.tt¡illalleviatelossofgroundwaterby
providing "rrãLh"r 

undetermined source of wate'r to landorrnera'

How manv ranããñãrJ wirl iôö;";-iããt'p"r vear accommodate?

wirl rhis neer rhe rz',ooô-õuiiF ;ia aäv u-se for the ranch

north of tne ãt;;; ãã-wefi åã-in" ãtt¡er-iandosners in the area?

Inoactg to Cl¡ltural n'e¡ourccg

TheSierraCIt¡bhasreceivedlnterestedpartystatus
pursuant t? [trã-X"tional Hisùoric Presenration Act' However' uê

never recetved a coPy "r [ñã-prãposea ïo-gr*n?ti:-lgteement'
EpÀ has nor consultéd witñ--inã Sierra. clu6 (interested party) as

is.written in the nrograrnnatic Àgreenent inèIudea in the FEIS'

ThisProgramrnaticAgreenentshouldnota}IowEPAto
approve an úóËõ-p"-iç oi-iinarize an EIS prior to the
cornprerio. oi-ãn"-iãq,tir"ã ;;h;ãiogicar studies. The FErs

continues to ignore inporlanl-ãùit"íal iesources that have yet

to be adequateiY investigated'

ThisFElsshouldincludethefinalculturalresource
studies and nitigation/avoidanc" t"atrries that are reçluired to
protect cultural-t""orrt""t. the FEIS cannot be considered

. adequat" ur,úil-ãff recorded and unrecorded sites have been

surveyed in ãraer to deterti"ã whether they are eligible for
ãnã xätional Register of Historic Places'

InPact to fetla¡ô Regouroc¡

Itistotallyunacceptablethat-thewetlandresources
evaluations not be incruáãã in this EIS. The sierra club
continues to believe tnat-ðtñãt-itpottãnt wetlands exist on the

minins area-tñãt-neet th; ;;ä;iar- i¡etrãtta a"rinition that have

not been assessed.

wetland resources are inportant independent of its water

source. The entire nining site^and any aréas near^the site
should be thoroughly evaiúated for wetiand resources' Àgain' it
is iurpossibïã-to-".rãfuatã-inpãcts to wãttands or to avoid'



nitigate or restore wetland resources without adequate
asse;sment. If EPÀ does not require further assessment these
wetland resources, they could bé destroyed without prior
knowledge of their existence. EPÀ should not issue a NPDES
per:mit úntil additional wetland investigations have been
ðornpleted, and the FEIS is the ProPer docunent in which to
eq)Iain that fact.

tlter¡ativcg
The sierra club strongly disagrees with EPA|s position

that a broad alternative spectrr¡n is unneceEsary because the
federal interest is not þroad. This FEIS must thoroughly
address all reasonable alternatives. Relying on DRRCTS rnot
econo¡nical!.y feasibletr cries ís highly inappropriate-. . There are
sinply no dãta presented thaE would allow a ccnscientíous EPA
decision maker Lo objectively evaluate DRRCre uneupported claims
regarding economic féasibility. This FEIS fails to comply with
NEÉA reqúirenents regarding alternatives analysis.

concluglon

Because this FEIS only addreÉses the firEt five years of
this proposed project, and it fails to require irnperative
inforñation tnät includes wétland resources, cultural resources'
endangered species data, water avaiLability, and- other
irnpac€s fistãA in our DEIS connents. Sierra Club strongly
beiieves that this project is beÍng illegally PIECEI'îEÀLED or
segrmented. In addilioñ, it appears that EPÀ has failed to send
próper notification (as required by NEP_À) of_the DTIq and FEIS
to áff states and tribes tliat wiII-be directly or indirectly
irnpacted by either the st,rip nine or the carbon I t' II
powerplants.

It is appalling that EPÀ would essentlally take the DEIS
and resubnit it, as a-FEIS. EPAts position that runcertainty
should not. lead to paralysisrr shows a shaneful willingness to-
substitute vacuo.t" þtatitudes for intellectual integrity in-the
face of shifting poiiticat winds. For the reasons expressed
above and in ãuí þreviously subnitted DEfs conments, the Sierra
Ctub requests thal EpA reiñitiate the Section 7 Consultation and
conpleté the EIS process as reguired by NEPÀ. In the absences
of ã diligent, analysis of the énvironnental inpacts of the
irpã"ài"g NPDES deðision, a decision on that per^nit application
should be abated.



7*lMarston1,-, - Marston & Marston' |rc.v 
Marston P¡ocess Engineerq Inc'

13515 Barrett Parkway Drive. Suite 260

St. Louis, Missouri 63021
Tel.: (314) 984'8800
FAX: (314) 984-8770

February 20, 1995

VIA COUR¡ER SERV¡CE

Ms. Darlene Coulson
U.S. Environmental Protection Agenry
Region 6
1445 Ross Avenue
Dallas, Texas 75202

RE: DOS REPUBUCAS RESOURCES CO.' INC'

EAGLE PASS MINE PROJECT
FINAL ENVIRONMENTAL IMPACT STATEMENT

Dear Ms. Coulson:

In addition to any comments previously submitted by pos le.nublicas 
Resources Co"

Inc. (DRRC) on the Drafi EnvironmentaitmpaA^Statement (ElS) which may still apply' DRRC

suOm¡ts thé following comment on the Final EIS'

pAcE c-l6 0f the Final Els, section 5.5 cultural Resources contains

comments on the Draft Els submitted by the u's' Department of the

Interior (DOl). Upon review of the existing Archaeological Investigation

Reports for this project area [Esp-ey Hu.ston 1981; University of Texas,

san Anton¡o tgfi¿; Ârchaeology consultants, Inc. 1994 (2)l' the areas

questioned by DOI have been-iurveyed by qualified professional

archaeologists and have been determined- to be absent any reportable

archaeological sites.

DRRC is not aware of any professional archaeologists conducting surveys in the

project area other than those noied above and the latestlnvestigations by Archaeology

Consuttants, Inc. tiéõq. tf an addit¡onãii"pott does exist, DRRC would appreciate a copy in

order that the resùfts may Oe compared to ihose contained in the existing feports'

SincerelY'

å2,"L"/'U.f
Lisa R. Kost
Senior Engineer

LRt(nfl

cc: Mr. Aleiandro Salgado
Mrs. SallY G. ÏPton
Mr. Martin Rochelle
Mr. Jim Warren

Engineers to the Mining lndustry



2-17 -95

T0: Norm Thornas/Darlene Coulson
EPA, Federal Actlvltles Branch

FROI4: Theo Coppock

SUBJECT: Consnents on Ftnal Draft ElS, Dos Republtcas Resourc€s Co. Inc.
Proposed Eagle Pass Coal Mlne

l.letlands/Jurtsdtcttonal tlaters of the U.Sl

Both the Ftrst and the Ftnal Drafts of the above caPÈloned EIS appear
Èo omtt reference to sprtng,-fed r{etlands shown on the enclosed topo-
graphlc map. The permfinent pond created by sprtngs tn the l{estern
Porcloaoftheenclosedmap,vls1bleonaerla1photos,lslnhabttedby
flsh and ls capable of use by mtgratory btrds. Both areas could be

subJect to lmpact by dewatertng of the mlne sltq havlng water sources
r¡rore shallor¡ than the coal beartng strata. It ls belleved that the
appltcantrs former hydrologlst never vtslted the tlestern pond or the
hand-duB well at the North of the proposed mtne slte thereby accountlng
for thelr osrnisston.
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2- t7-95

T0: Norm Thorras/Darlene Coulson
EPA, Federal Actlvltles Branch

FROt't: Theo Coppock

SUBJECT: Connnents on EIS, Dos Republlcas Resources Co., lnC. ProPosed

Eagle Pass Coal Mtne

EPA draft documents refer to en agreement betl¡een Dos Republtcas and

the Clty of Eagle Pass to add a ground water ¡onltorlng well outslde
RTC jurtsdtctlon afnong other DRRC conunltments. that agreement uas
abrogated by the new Eagle Pass Ìrayor and Clty Counctli tt no longer
exlsts. Those protectlons no Ionger exlst.

EPAIs documents have sÈated thst no Rlo Grande uater shortages for
Eagte Pass have ever occurred. that ts lncorrect. llât€l ratlonlng
due to shortages has occurred ln Eagle Pass.

Documentatton cf both these coÍments through nensPaper arttcles stll
follou under separaÈe cov€Í.



THEODOSIÁ COPPOCK

P. O. Box 17685
Sen Antonlo, Îe:<as 78217

FebnrarY 19' 1995

ì'lr. Norm thomas
Chlef, Federal Actlvltles Branch
EPA (68.F)
1445 Ross Avenue
DalIas, Te:<as 7 5202'2733

subJect: Dos Republlcas ResOurces co. lnc.¡ Proposed Eagle Pass
- tftne Slte - Groundsater and Dlscharge Volume

Dear Mr. thomas:

The Texas Rallroad Cor¡mlsslon has made Ftndlngs of Fact numbered 30t 31t

34 and 35 tn tts Order Approvtng Appllcatlon for Surface Mtntng and Rec-

lamatton Permlt of Dos Republtcas Resq¡rces Co., Inc. 8s shortn ln EPAIs

Flnal Draft EIS, uhtch should be constdered probattve r¡hen constderlng
the valldtty of EPArs statements regardtng the !¡r¡pact of ntntng on tlells
and groundr¡ater. Such statern€ntg oñ p"g"ã I-?r II-4r II-5 a¡¡d-C'Io

relatlng to the lrpact of mlnlng on *tãlls and groundwater should be

corrected to correspond to the abovementtoned Ftndlngs of Fact'

'Enclosed for revleç ls a drlll hole locatlon nap of the above capttoned

;;;ii-"rea and adJolnlng lands and a copy of a resPonse to lnterroga-
torles relattng to Sroundtrater lnf orrutlon galned from those drtll holes

shlch sere furntsheã to the Texas R¡tlroad Cormlsslon ln reply to
q,r""ifon" posed by the Conrnlssloners at thelr August tt t994.conference'
the number of each borehole on the nap beglns t'ltn the year tn nhtch lt
was drtlled.

DRRCrs response of tnterrogatorles states that¡ .The earltest (pre-DRRC)

e:çloratton drtlltng proJects on the stte dtd not keeP records of ground'

eater êncounter€d.r At l borehotes drllled tn 19?9 and 1981 (¡narked wtth

red dots oo e*nluit E, nap) uere rpre'DRRC.rr 
- Borh DRRC and 1e:<ae RatI-

road Cornrtsslon Staff trave arguea ltat data from these several hundred

boreholes on DRRC proPerty Cooftt* ttrat there ls no groundwater ln the

Bt€a¡ In fact, two-thlrds of these boreholes strçty do not- Provide any

tnf orrctlon about itater at all. the appllcant tras mlsled the Te:øs

Ratlroad Consntsston Staff lnto erroneolsly beltevlng that all thts bore-

hole data conftrms the absence of groundvater on thã mlne slte, shtCh lt
stuply does not do.

Addltton¿.lIy, there are at least four water sells located on the applt-
cantrs property between the arãa to be mlned and r¡ater trells to the North

on adJotntng property. 1.tre apf l lcant provlded, the 1e:€s Ratlroad Coor

mlsslon wlth no *""oingful tnfonnatlon about these sells' The appltCant

dld not even bother to meâsure sater levels ln these uellst notwlthgtand-

tng the fact that the lexas R¡llroad Cor¡mlgslon Staff hydrologtst agreed

such lnfonnatf on r¿ould be usef ul ln evaluattng the Potentlsl trçact of

mlnlng, on groundeater and epectftcally testtfied he r¡ould have sreasured

the ,¡äter ievel tn the appllcantrs t¡ater tlells'
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DRRCTs ilploppedÍ $ater ln lts çlndmltl-pumped r¿ell nearest ProPerty to

the north of the appllcantts property, and the water ln a tund-dsg well

on DRRC propertyr-bifnCrs borehole no. 23, and I testhole on the ProPerty

llne at the northern boundary of the appllcantrs property conftrm the

presence of groundttater and conttnulty of that groundwater betseen the

rtn" p"t*lt boundary and proPerty to the north'

the hydrologlc studles done by DRRC and the Te)€s Rallroad co'nnrtsslon

Staff (tncludtng the Cum¡Iattve Hydrologlc lnpact Assessment) focus on

the Elm creek area and lgnore groundwaÈer ln other areas, tncludtng the

saturated upland gravels to the north of the permtt area nentloned tn

rhe draft EIS oi õ"g" 5-4 of lable 5.1. EPA states¡ 'rNo slgnlflcant
shallow grounduatli"tt" been tdenttfted slthln the óroJect boundarles'rl

bur EPA slnply t"" not been furntshed adequate lnfornatlon to make aoy

determtnatlon at all of the presence or absence of l|atcr' There ls no

reason to berleve ttrat the aqutfer to the north ls not. hydrologtcally
connected to EIfr Creek through a saturated zone. An absence of lnfor-

¡natlon does not perrnlt one to drar¡ a Concluslon of an absence of uater'

Ig also sppears that the appllcantrs forrrcr hydrologtst dtd not tnform

EPA of the sprln8-fd ponds on DRRC ProPertyt furthãr evldence of the

saturated shallot¡ 8r8vels. these eprtng-ted sltee sre mErked on Èhe

enclosed rnap wtth ã Utu" clrcle at each of the teo sttes' the sestern

permanentsprtng-fedpondlslnhablcedbyflsharrdlscaPableofuse'.
by mlgratorY blrds.

lheabovelnfor¡mtlon'rBkesttprernatureforEPAtodraç¡ltsconcluslon
thåt dewaterlng would not affect "ny 

exlsttng use of groundwater by sells

or thar tmpactó to off-stte wells ls unttkely' Te:as Rallroad Consnls-

sloners sar¡ Ehe i"""""ity of perrnlt provlslons reg,ardlng groundsater

as have Ueen piovtded to- EPA, havtng agreed that ãn adverse tnpact to

'oaÈer 
r¡ells noiit of the appilcantts property ts posslble'

the absence of grounduater lnfor¡natlon ls also an absence of lnforrnatlon

from r¡hlch EpA Ëouf¿ accuracely determlne. ptt pumpage and. the volume

of dtscharge subJecr ro tts próposed dtscharge permlt: - Th".T:*""
l.latural Resource conservatton cocunlsslon etas fiot provlded $lth the

enclosed nup and lnterrogaÈory resPonse at the ttme of lts dlscturge

permlt heartng--*t i"t preãeedeã the Te:<as natlroad Co¡rmlsslon Au8'ust It

1994 conference, and therefore TNRCCTs declslons may have been rnade on

lnconrplete tnf orma t ton'

Very truly Yoursr - n

&ûuilæ¿-(hPP*tw
Theodosta Coppock



J-29-95

TO: Darlene Coulson, EPAt Dallas

FR0|'1: Theo CoPPock

suuJECT: Avallabtltty of t.later from the Rlo Grande - Dos Republlcas

Proposed I'tlne Operattont Eag,le Pass, Texas

As you requested, follor.rtng are I copy of the Januaty 24r 1995-letter
f rom the Mavertck CouncY l'later Control & Improvernent Dlstrict lnf ormlng

tater users that the Otstrtct dld not recelve s water allocatlon at all
for the ftrst quarter of t995 and the reason Ëhat no water ls avallable¡

and a March 28, t995 arttcle from the San Antonlo Express-News.descrlblng

rhe severtty of the water shortag,e all along the Rlo Grande and the low

levels of both Amlstad and Falcon Reservolrs. It aPPears tlgt.t due to

the condltlons descrlbed tn the newspaper artlcler there wIIl fe no

second quarter allocaiton of lrrtg,atlon eater elther' Though tt ls rry

understandlnE, that lt ls not un.,,.,al for there to be some curtallment

of lrrtgatton water, the current condltlons are extreme because lt ts

now posslble rhat wáter wttl be taken away from ag,rlcultural users ln

order to satlsfy nnrnlctpal and domestlc needs¡ âs m€nttoned tn the

Express-News ståry. Th; arttcle also dlscusses the lmpact on the town

of. zapata durlng the drought of the 1980rs and the resulttng low sater

Ievel; thls would have been at the same tlme that Eagle Pass experlenced

rracer ratlontng, due to the low water levels In the Amtstad Reservolr'

These clrcumstsnces potnt to the fact that lrrig,atlon water proposed to

be used by Dos Republlcas for reclanratlon Is noú retlabty available from

the Rlo Grand-e; nor ts the Rto Grande a rellable source for tndusErlal

use waÈer or. qrater for use to replace ground l¡ater lost by the lnPaCt

of mtnlng, on srater wells of netg'hbortnl l"ndo"ners r¿hose domesttc and

llvestock rrater wfll be affected. The Í¡ere possesslon of water rlghts

does not mean that waËer tllll be avallable for use'

In addltlon, 1t was reported at the ltfarch neetln8 of the Mavertck county

tlater Control & lmprovenrent Dlstrlct Board that Dos Republlcas has noE

been able to acqutre use of the water rlg,hts of all of the permlÈ area

Iessees as of that date.



N,:,t'm Th,¡tn¿rs, [:.FA (6E--t-I
1.445 Rc'sE Av(rn(re
DaJ l. r*s. Tr:r¿<.,. 715i:O:ì- 7.73¿
.j 1 a - fr(-',5¡- :, 761-l

F:E: f)r,e l:lr:pctbI i.cari Rrts,-,t-tr-ces Cr,¡" Inc.
ljaq I e Pass ll j ne llaver iu l:. C.:¡urtty

F e'b . 1'J ' 1935

Dear t'lr. 'Thc,mas,

Tl-re f-in.rl EIS Fg. :-4 rnentions that TNERC St¿f { t1åd isçued
å ¡'eÈ,þrnrÌ¡er¡dat iq,rr t, lrat thc. air qLtåI ity peirnit t¡ë ißeued I c'ng
l¡ef.,re they e\/'en br¡q.¡rr a hear lng and he.:rCl ðl I the evidenCe.

On Decer¡ber t:]r 1:r-l-+ Hrs. RrrEÀ OtDonnelI !l I ðttcnded {r

TNRC:I:: pr-rb) ic hear ing in êur;t'irr f or Party statttsr in the Air
Quat itv P¡rþmit. I cc,r¡Idnt t bo! iarve hßw tlre St'af f tr ied to gelt
Lrs t¿. o.rke ð cle¿{L wittr DF:Êrl t.: CírOp going tc, å trear irtg. I f I
liad read this Érêrr {: ':f the EIS bef ore then it wc'utlctnt t have
beern har-iJ {:o rrnderstar¡tj vlry.. This tE Jusl; ån example 9f the
hear jne pr-!açs::igr wl't¡, .5,, ** even have them. Iti¡ all deCieded
befcre hand"

Ir. Appendír: E page 10 {+ 3i5 laat sentence. Tfre ðPPIicant
tiås ñ cc,ntyact with the ,: iùy to pr()vide CÕñnÉrlt iOrtçs to
resicler,ca el.c.ng . t¿rte FH fEBA, !ì,¡me of the protesternt that
cf eperrrj an Later r¡l i 1-. f clr d(rnrc+gt Lt wåtEr, I ive c'n a r:'f,L(nty
y.¿ad passed vhc¡re FH 15BB endel. S,¡ne of theg'n are ttre
OtDç.nnelltgr l:iåfnez, Ri,;l*;j,nds and other rGlsiCtentS. I feel thåt
ycrrr øh.:.ttl(l make .s,.'Jrrre ,:.:rrrlit lr¡n5, to prOtect üÌrern gqr bGa àbIe tC'
have c ity water c'.')f t¡Gr.:ted to them at ñü¡ rl 6|-St. tle hAVnt t É¡eefì

ê ,:ùñtra{:t with t. lre <. iLy & DRRC. and the city ls l;nown f.fr
changirrg their mind-..

I fc:el it ha¡ntt Lr-"c¡rr Frt-tb dr¡,wñ cl|¿ar allywhere that DRRII
,-'iIl. påy te cc.n¡rect the regide¿trce t,l city water All the Uay
to tl-¡ei.r hc,mes. I would like to knourtf the EPA hå5 6een ¡
cÒntract vith the City of Eagle Façs and DRRC.

f her.c. tar. ri 5.:t nrdr ty i:¡suc¡ t h¿rt I f eel that hastt t t Þeen dcåal t
ç¡i.th bett f aì. I <rn cleaf c.G{l -rii" El,¡ I wf ll save 'ny 

t lme & yoLtr5'
The pc.l it j cal pre.5,:;u¡r: wirrs q|ut ovgr health Àhd Wel f ,rf e. Al 1

Lre Ëan de¡rerrtt c,rr tr-, ,1 ¿¡. f(rr uE icj our l'leaVenly Fåthel¡ .

Respect fut I yt

-#tr¿r4at.-yø
Ladye Herr irrç
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Norm Thomas

Chief of the Federal Activities Branch

EPA (6E-F)

1445 Ross Ave.

Dallas, Texas 75202-2733

Jan.20, 1995

Re: Eagle Pass Mine-ElS

Dear Mr. Thomas.

The much awaited final EIS on the Eagle Pass mine seemed to have changed very

liüle from the initial draft ElS. lronically and very convincingly certain information is

lacking that is critical to this project. I hope that certain aspects that have been omitted

from detail be made aware. Dos Republicas ReSource, Co (DRRC) is seeking a

NPDES permit for the purpose of strip mining. A glaring oversight is that DRRC is not

going to be the-operator of this mine and therefore much ado about compliance history

connected with a company that has no history is a loop hole. The now known operator

will be North American Coal (NAACO) of which does have a checkered environmental

history in mining. The lessor being CONSOL also being recently fined for violations at

the Burnham Mine near Farmington, NM. make this an issue that was not ment¡oned

and should certainly be of some interest.

The whole issue of jobs and economics of this project white-wash any truth that

could be gleamed if only questioned. The most obvious being the recent peso

devaluation that now makes buying coal 30-40% more expensive. W¡l¡ other

economic variables such as tax abatements also have an negative effect that would

impact Maverick County and make this project not viable. In sum, just what

concession will the citizens of Maverick County have to make to ensure that the long

term economics of this proiect remain a constant.



The rather strange turn about by the U.S. Fish and Wildlife Department as

witnessed by the letter from Mr. French dated March 13, 1994 to TNRCC and the f¡nal

biological opinion rendered. Would the fact that DRRC heavily lobbied both U.S.

and State Senators to apply political pressure to both the U.S Fish and Wildlife

Departments and well as the Department of the Interior as to have an affect on the final

ruling.

In the final analysis area residence are expendable. No guarantee that dust

including coal dust will not escape the permit area . How can an est¡mated 60 tons of

dust be discounted as just a nuisance. That noise and blasting will not impact us and

alter our tranquil lifestyles. That our own lifestyles will not be directly impacted and the

values of our homes lessened. By whose definition would you call these people

Good Neighbors.

Shame-Shame, its true you can buy everything with money - etfective lobbyist, high

profile legal representation, local support, media coverage, and the local politicians

that will ensure a project like this will succeed at the expense of our property r¡ghts.

xc: Jane Saginaw- Regíonal Administrator Region 6

Carol Browner- Administrator EPA Washington

President Clinton- Washington

Kathleen McGinty -Director Environmental Policy-White House

Sally Katzen-Otfice of Information and Regulatory Affairs-OMB

Bruce Babbit - Dept. of Interior

Molly Beattie - U.S.Fish and Wildlife Service

Robert Uram-Director Surface Mining

Dan Pearson- Executive Director TNRCC

George W. Bush- Governor of Texas

Henry Bonilla- U.S. Congress
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Letter dated l.farch g , Lgg5 , from Alej andro salgado o. , regarding coal

transPortation bY truck.

Letter dated May 2, Lggs , from Donald l'larston, regarding commiËments to

implernent rnitigation measures '





ÞDosRe ublicas Resources Co-, Inc-

P. O. Box 200350
5797 Dictrich Rd.
San Antonio, Texas 78220-0350

BUS (210) 66l-42sr
FAX (210) 661-ó060

Mr. Hector Peña

Environmental Protection AgencY

Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733

Re:

Dear Mr. Peña:

On behalf of Dos Republicas Resources Co., Inc. ("DRRC"), please accept this

letter as our response to a recent newspaper article whict¡- suggested that DRRC would

ut*ize trucks to oeliver coal from its påp'osed Eagre pass Mine to its porential customer

in Mexico. please be assured that DRRC's current plan is- to use.the existing rail

facilities which traverse its property in Maverick county to deliver coal supplies to such

customer. This existing rail line runs directly throug-h the project site' and it makes

imminent sense for DRRC to utilize such facilities.

The informarion contained in DRRC's application for an NPDES permit and the

information relayed ro your .g.n.y uy onnç. in ttre Environmental Impact statement

process concerning its plan to use 
"'^i*íng 

rail rines for derivery of coal accurately reflect

DRRC,s plan. Any other possible mo¿ã of delivery of coal is pure speculatiol-i'..T.7

time, and certainly does not reflect DRRC's current plan or its furure intentions wttn

regard to the proposed transport of coal to Mexico. onnc has investigated several other

alternari'e methods for delivering its coal suppli.r, 
"nJit 

will continui to conduct such

fà¿¿ é?A
be-tr

o,,,r. zlqlqS

VIA HAND-DELIVERY

Application of Dos Republicas Reso¡rces Co'' Inc'

NÞbES Permit No. fXOt09011 - EPA Region 6

Final Environmental Impact Statement

for



Mr. Hector Peña
March 8, 1995
Page 2

investigations in the future as a part of its normal business practice. Such analyses are
performed to ensure that rail transport remains an economically viable means of
delivering its coal.

On behalf of Dos Republicas Resources Co., Inc., please accept my assurances that
the information included in our application for an NPDES permit and the information
submitted to EPA in response to the Environmental Impact Statement process continue
to accurately reflect the company's intentions concerning the possible mode of coal
delivery to Mexico. If you or your staff have questions concerning this matter, please

feel free to contact me or DRRC's Project Engineer, Lisa Kost, at her office in Dallas
(2141448-5489) at your convenience. Thank you for your attention to this matter.

Sincerely, , É,// /7
-Jq'/I

Alejandro f^gado O.
President/
Dos Republicas Resources Co., Inc.

cc: Mr. Pat Rankin
Ms. Lisa Kost
Mr. Tres Tipton
Ms. Sally Tipton
Mr. Martin C. Rochelle



Dos RnpueLICAS RpsouRcES Co., Iuc.

P. O. Box 200350
5797DietrichRd.
San Antonio, Texas 7822G0350
BUS. (210) 661-42s1
FÐ( (210) 661-6060

May 2,1995

Mr. Myron O. Knudson, P.E.
Director
Water Management Division
United States Environmental Protection Agency
Region 6
1445 Ross Avenue
Dallas, Texas 75202-2733

Rochester#56
Col. Napoles

Mexico, D.F. 03810
BUS.0l1-52ffi69-2034
FÆ( 0lr-52F523-6834

VIA OVERNIGHT MAIL

RE: Application of Dos Republicas Resources Co., Inc. for NPDES

Permit No. TX0109011

Dear Mr. Knudson:

On behalf of Dos Republicas Resources Co., Inc. ("DRRC"), I hereby

submit this supplement to the above-referenced application. With this

supplemental application submission, DRRC hereby commits to take the

foliowing actions in connection with its proposed coal mining operations in

Maverick County, Texas, if the United States Environmental Protection Agency

(',EpA") ultimately issues an NPDES wastewater discharge permit to DRRC

pursuant to its aPPlication:

1) As committed to by DRRC in the Biological Assessment, the

Addendum to the Biological Assessment, and materials submitted

by DRRC to supplement the Biological Assessment (collectively

referred to herein as 'BA'), DRRC will establish, prior to mining

through the existing main Elm Creek riparian brush corridor, the
proposed Upland Bypass corridor or the initial recreated Elm Creek

corridor. DRRC will maintain a continuous brush habitat corridor at



Mr. Myron Knudson
May 2,1995
Page 2 of 6

least 100 feet wide (100 feet of vegetation, in addition to the'
unvegetated Elm Creek channel) within Reaches 2 and 3 of the I

existing Elm Creek dense brush habitat, as delineated in the BA,

untit elther the Upland Bypass corridor or Elm Creek's restored

Reach 1 and new Reach C meet the corridor criteria outlined in the

BA.

At the time the brush corridor along the main Elm Creek channel is

removed, the fenced Upland Bypass corridor will be 300 feet wide

and have a brush density as outlined in the BA. The initial
recreated Elm Creek corridor (restored Reach.1 and new Reach 3)

will have habitat density as outlined in the BA and be 100 feet wide
(50 feet on each side of the unvegetated channel), and be

continuous except for a maximum of six unvegetated gaps, each no

more than 2OO feet wide to allow for crossings of DRRC's

equipment and vehicles. This initial recreated Elm Creek corridor'
w¡il be in place and meet the above specifications before the
proposed mining operations come within 1,000 feet of the Upland

Bypass corridor.

The access road in mining areas A and D, will be an eastern
barrier to all construc{ion activities, and a berm will be constructed
between the road and the existing brush corridor located along Elm

Creek Reaches 2 and 3 as noted in the BA. Until an acceptable
alternate corridor is established, the berm will be maintained and

any vegetation clearing between the berm and existing Elm Creek
Reaches 2 and 3 or within 1,000 feet of these reaches will be done

in daylight hours only.

2) lmmediately after completion of the proposed mining, DRRC will

restore Elm Creek to its approximate original location, leaving the

initial recreated Elm Creek brush corridor to remain in place.

During reclamation of the project site, a second Elm Creek brush

corridor at least 100 feet wide (100 feet of vegetation) will be

recreated straddling the restored Elm Creek channel. Reclamation

will continue until the second Elm Creek brush corrido/s vegetation
has a density and conformation as proposed in the BA. DRRC will

design and construct such corridors with due consideration to the



Mr. Myron Knudson
May 2,1995
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DRRC will Provide EPA, FWS

following revegetation rePofts.

Report Title

Experimental Design

existing geomorphology, soil conditions and hydrologic regime of

the naluãl dense ripãiian brush corridor and will seek to restore

hydrologic processeb necessary to sustain optimal and suboptimal

habitat in both corridors.

Upon completion of mining and reclamation activities' vehicle

clossings tir¡tt Oe reduced in width and number to the minimum

n.c.rrãry for the surrounding ranch operations. 4ny gaps will be

allowed to revegetate naturally up to the edge of access roads.

The fence along the upland bypass corridor will be removed and

the landowners may utilize the site as before the project.

Culverts will be placed þeneath all road crossings of restored Elm

Creek Reach 1 and new Reach 3, with fine-mesh fencing placed

parallel to the crossing areas to divert cats away from the

i*J*"Vr and through the culverts. Subject to approval of the

appropiiate government landowner or entity with authority to

authorize such work, DRRC will also provide for fine-mesh fencing

under highway 1588 where it crosses Elm Creek'

DRRC will provide EPA, United States Fish and Wildlife Service

ç,FWS"¡, and Teras Parks and wildlife Department ("TPWD") with

ieports'concerni ng its revegetation design, experiments, progress

and monitoring, aã noted ¡n tne ge. DRRC will provide a copy of

all such reports for public review at the Eagle Pass public library.

As part of revegetaiion etforts, a minimum of 500 individual trees

anO ¿OO paOs 
-ot 

vegetation will be salvaged to determine the

effectiveness of plant transplants.

3)

4)

and TPWD with two coPies each of the

Due Date

Two months following NPDES
permit issuance



Mr. Myron Knudson
May 2, 1995
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Quarterly Status Reports
on Vegetation ExPeriments

Annual Reports on Vegetation
Experiments

Final Report on Vegetation
Experiments

Annual Reports on Revegetation
Progress and Monitoring

Site Visits by FWS, TPWD,
and/or EPA

Quarterly following completion
of experimental design report

An nually f0llowing completion
of experimental design report

Within 5 years following
NPDES permit issuance

December 1996 for 20 years

On request

5) A Habitat Management Plan (HMP) consistent with the previous
commitments will be developed by DRRC in writing and
implemented for the existing Elm Creek dense-brush corridor, the
Upland Bypass corridor, and the recreated Elm Creek brush
corridors. The HMP will address management of habitats before,
during and after mining; monitoring to include annual reporting of
mining activities, roads, culverts, fencing, butfers, etc.; and
recreation of corridors. The HMP will be submitted to EPA, FWS
and TPWD prior to disturbance of the Elm Creek dense-brush
habitat.

All workers will be informed of endangered or threatened species
(both Federally listed and State listed) which potentially occur in
Maverick County. DRRC will also devise a plan to handle the
possibility of encountering endangered or threatened spec¡es on
the mine site and will ensure that all workers are aware of this plan.

lf DRRC or anyone else associated with this project locates a
dead, injured, or sick ocelot or jaguarundi, initial notification will be
made to the nearest FWS law enforcement office.

6)



Mr. Myron Knudson
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7) No brush habitat within the Elm creek corridor will be cleared

between september 1 - November 30, unless immediately prior to

sucr, ãôarin'g onnc has completed a ground survey of the habitat

to.determinJtnat the area to be distuibed contains no dependent

kittens (ocelot and jaguarundi)'

8)Theoce|otsurveythatwasunderwayPtlglto.theEndangered
Species Act Se6ion 7 consultation with FWS will be completed'

rrapping studies in the Elm creek corridor will be completed

befoie õRRC's proposed activities clear that habitat'

DRRC will make every reasonable effoft to comply with the. following

Conservation Recommendations :

A photographic inventory of the Elm creek dense brush corridor, both

of'areas-to be mineo ano of the 108 acres that will not be disturbed,

will be made prior to the initiation of project co.nstruction. Throughout

the life of the project, direct comparisons will be made to the 108

acres of undisturbed'dense brush habitat. Baseline transects will

also be photo-documented.

DRRC will attempt to secure agreements with landowners for the

maintenance of the restored riparian corridor habitat in perpetuity'

DRRC will restore as much as possible of the project site to existing

habitat tyPes.

DRRC will restore vegetation so that the dominant plant species in at

least the final restoreã Reach 1 and new Reach 3 corridor will include

but not be limited to such species as mesquile (Prosopis glandulosa)'

cedar elm (tJlmus crassifo/ia), whitebrush (Atoysia gratissima), and

alkali sacation grass (Sporobolus aeroides)'

DRRC will assess the impodance of drinking water to wildlife

currently found at the site, and including water supplies in its final site

design.



Mr. Myron Knudson
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In addition, DRRC will make every reasonable effort to comply with the

Conservation Recommendations included in FWS' Final Biological Opinion,

dated November 23, 1994.

lf you or other EPA staff have questions concerning this supplemental
applicatión, or DRRC's commitments to take the foregoing actions if an NPDES
peimit is issued, please feel free to contaci DRRC's Project Engineer, Lisa Kost,

at (214) 448-5489. Thank you for your attention to this matter.

I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system

designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who

manage the system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief,
true, accurate, and complete. I am aware that there are Significant penalties for
submitting false information, including the possibility of fine and imprisonment for
knowing violations.

Sincerely,

Donald D. Marston
Vice-President
Dos Republicas Resources Co., lnc.

cc: Mr. Hector Pena
Ms. Darlene Coulson
Mr. Pat Rankin
Mr. Alejandro Salgado
Mr. Kenneth Huebner
Ms. Lisa Kost
Ms. Sally ïpton
Dr. Scott Mills
Mr. Martin Rochelle



Bryan W. Shaw, Ph.D., Chairman 
Buddy Garcia, Commissioner 
Carlos Rubinstein, Commissioner 
Mark R. Vickery, P.G., Executive Director 

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
Protecting Texas by Reducing and Preventing Pollution 

P.O. Box 13087   •   Austin, Texas 78711-3087   •   512-239-1000   •   www.tceq.state.tx.us 

How is our customer service?     www.tceq.state.tx.us/goto/customersurvey 
printed on recycled paper 

November 10, 2011 

Andres Gonzales-Saravia Coss 
Dos Republicas Coal Partnership 
5150 North Loop 1604 West 
San Antonio, Texas  78249 

Re: Dos Republicas Coal Partnership, TPDES Permit No. WQ0003511000 
(RN101529493; CN600787782) 

Dear Mr. Gonzales: 

Enclosed is a copy of the above referenced permit for a wastewater treatment facility 
issued on behalf of the Commission pursuant to Chapter 26 of the Texas Water Code.  

If you are receiving a Texas Pollutant Discharge Elimination System (TPDES) discharge 
permit and your system is a new facility or an existing facility that has been reporting to 
the Texas Commission on Environmental Quality (TCEQ), you may comply with self-
reporting requirements by submitting discharge monitoring reports (DMR) 
electronically over the Web through STEERS (see enclosed flyer).  Information about 
the electronic DMR (eDMR) system is available at www.tceq.state.tx.us/goto/eDMR.  
We encourage electronic reporting.  Discharge facilities that do not use the eDMR 
system will receive paper DMR forms and instructions from the TCEQ Enforcement 
Division, or from the U.S. Environmental Protection Agency (EPA) if the facility has 
been submitting DMRs to EPA. 

If you are receiving a land application (no discharge) permit and are required to report 
monitoring results, self-reporting forms and instructions will be forwarded to you by the 
TCEQ Enforcement Division. 

Enclosed is a “Notification of Completion of Wastewater Treatment Facilities” form.  
Use this form when the facility begins to operate or goes into a new phase.  The form 
notifies the agency when the proposed facility is completed or when it is placed in 
operation.  This notification complies with the special provision incorporated into the 
permit.  When the agency receives this form, the appropriate permit requirements will 
be activated in the compliance system database so that accurate monitoring and 
reporting can occur. 

http://www.tceq.state.tx.us/


Should you have any questions, please contact Melinda Luxemburg, P.E. of the TCEQ’s 
Wastewater Permitting Section at (512) 239-4671 or if by correspondence, include MC 
148 in the letterhead address at the bottom of the previous page. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/lg 

Enclosures 

cc: TCEQ, Region 16 
Andres Gonzales-Saravia Coss, Dos Republicas Coal Partnership, 5150 North Loop 
1604 West, San Antonio, Texas  78249 
Joel Trouart, The North American Coal Corporation, 5340 Legacy Drive,  
Building 1, Suite 300, Plano, Texas  75024 
Lisa O. McCurley, P.E., Hill Country Environmental, Inc., 1613 South Capitol of 
Texas Highway, Suite 201, Austin, Texas  78746 
Leonard H. Dougal, Attorney, Jackson & Walker L.L.P., 100 Congress Avenue, 
Suite 1100, Austin, Texas  78701 
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UNITED STATES ENVIBONMENTAL PROTECTION AGENCY

REGION 6
1445 ROSS AVENUE, SUITE 12OO

DALLAS, rX 75202_2733

oEc 3 0 1994

TO fNTERESTED ÀGENCIES' OFFICIÀLS' PIjBLIC GROUPS ÀND INDfVfDUALS:

The u-s- Environmentar. protection Agency (EpA) has preparedthe encl-osed Final- Environrnental rnpact statement (Ers) on DosRepubricas Resources company, rnc.'è (DRRC) proposed Eagre passMine in Maverick county, Texas. DRRC has app]-ied for a nevrsource Nationar- por.lutant Discharge Eriruin"li"n-sy;t;, (NpDES)permit from the EpÀ for wastewatei discharges frorn its niningoperation. This Finar Ers, -in conjunction-with the Draft Ers,eval-uates the potential- environmenÉal impacts of EpA's proposedNPDES permj_t action.

since the Draft Ers required minor changes, this Finar Ersincorporates the Draft Ers by reference ana lnciudes: 1) arevised and updated summary; 2) revisions and additions to theDraft Ers; 3) EpÀ's responses to written and orar cornmentsreceived on the Draft nrs; and 4) EpÀ's preferred al_ternatÍve.
comments received on the FinaL Ers wilr be considered inEPl': finar perrnit decision. comments on the Finar Ers shourd besubmitted to Mr. Norm Thomas, chief of the Federar_ ActivitiesBranch, EPÀ (68-F) , 1-44s Ross Àvenue, DaJ_ras, Texas 7szo2-2733;Telephone (2i.4) 665-2260. 

[.
SineereÌy yours,

//
,l /( ,. "tL l"'tCarroLI

Àcting Regiona)- Àdministrator
Encl-osure
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ABSTRACT

FINAL ENVIRONMENTAL ¡MPACT STATEMENT

EAGLE PASS MINE, TEXAS

RESPONSIBLE AGENCY: U.S. Environmental Protection Agency, Region 6.

A-DIIINISTRATIVE ACTION: Issuance of a National Pollutant Discharge Elimination
System (NPDES) permit to conply with the Clean l.Iater Act, Texas rvater quality
standards and EPA resulations.

EPA CONTACT: Norm Thomas (6E-F)
U.S. Enwironmental Protection Agency
First Interstate Bank Tower
1445 Ross Avenue
Dallas, Texas 75202-2733

ABSTRACT: This Final EIS. in combination with the Drafc EIS, evaluates the
individual and cumulative effects of a surface coal mine proposed near Eagle
Pass, Texas. Coal would be delivered from the mine, through the cities of
Eagle Pass, Texas and Piedras Negras, Me.xico, to the Carbón po\ter planËs in
ìf.exico, some twenty miles a\day. Over the nineteen-year mine life,
approximately 5900 acres would be disturbed by mining and mine-related
accivities. The maximum mining depth would be about 120 feet. After mining,
the land would be returned to its approximate original concours and reclaimed
to conditions productiwe for wildlife and grazíng.

Actual or potential effects of the project include: dusc emissions; risks
associated r¡ith blasting; degradation of surface wat.er quality; alterations in
surface nater flow and ground water recharge; increased traffic and noise
Iewels; visual and aesthetic changes around the mine and along the rail rouce;
disruption of wildlife habitat (including habitat of endangered species);
increased incomes from new jobs, mining leases and royalties; increased cax
revenues for local governments; and the pocential for inproved agricultural
productivity after reclamation of the site. Burning of the coal (and other
coals) in Mexico will contribute to regional air quality degradaÈion,
including reduced visibility at U.S. Nat.ional Parks and Recreation Areas in
the southwest.

2 0 't995^
CO}IUENTS ON THE FINAL EIS DUE:
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FINAL EIS, EPA REGION 6 NPDES PER}.,IIT. EAGLE PASS MTNE TF.XAS

I. SUMMARY

A. INTRODUCTION

Region 6 of the U.S. Environmental Protection Agency (EPA) is considering an
application for a nerÀr source National Pollutant Discharge Elimination System
(NPDES) permit for discharges from the proposed Eagle Pass coal mÍne in
Maverick County, Texas. A draft Environmental Impact Statement (DEIS) lras
prepared to evaluate the environmental consequences of permit issuance or
denial. The DEIS considered not only the initial five-year permit period, but
environmental effects throughout the projected nineteen-year life of the
mine. The DEIS evaluated both impacts directly related to the mine project
and cumulative effects associated with sale of the coal to the Carbón porÀrer

plants in Mexico. Any permit issued by EPA v¡ould be subject to certification
by the Texas Natural Resources Conservation Commission.

The DEIS was published in mid-June; the 45-day period for publ,ic cornment ended
August 1, 1994. A public hearing on the DEIS, and on the NPDES pernit, r{ras

held in Eagle Pass, Texas, on July 20, 7994. This final Environmental Impact
Statement (FEIS) summarizes and provides responses to the public comnents, and
presenÈs EPA's preferred alternative, which is to issue the perrnit. The FEIS
consists of four Darts.

'Part r updates the surrìmary of the proposed action, impacts and
mitigation measures provided in the DEIS.

Part II updates the consultation and coordination that has occurred
since publication of the DEIS. This section includes a surnmarv of
major issues.

Part rrr presents changes to the DErs, including editorial changes,
major revÍsions and new sections.

' Part IV discusses EPA's preferred alternative.

r-1



B. PROPOSED PROJECT

The proposed mine l¡ould be located about five miles northeast of Eagle pass,
along the valley and adjoining uplands of Eln creek. Assuming that existing
plans are approved and implemented, throughout the nineteen-year mine life
four different pits will be active. About 5,900 acres will be disturbed,
including 3,611 acres which will be stríp-mined and reclaimed. through
replacernent of topsoil and revegetation. Three seams containing
sub-bitumínous coal wiIl be mined at depths up to I2O feet. Substantial
amounts of overburden requiring frequent blasting musc be remowed by hearry
equipment. The remowed overburden will be used to fill previous pits.

During ful1 operations, coal production is currently estimated to average
about 2.2 million tons/year; for the life of the mine, nearly 40 million tons
of sub-bituminous coal v¡i1l be removed from the site. On-site facilities will
ínclude haul roads , por{Ìer Iines , surface v,rater diversions and channels,
sedimentation ponds, coal transfer, crushing and loading facilities, a rail
siding , and other supPort facÍlities. Coal will be transported about 20 miles
to the Carbón I and II facilities in Mexico, via 35-car unit coal trains (two
per day) using the existing railroad line r,¡hich bisects the site.

Land reclamation will primarily be to pastureland. The area along Elm Creek
will be replanted as brush land in order to restore riparian (stream side)
wildlife habitat. Mining and reclamation activities r¿i11 be strictly
regulated by permits from the Railroad Cornmission of Texas (RCT). The projeet
wiII use about 300 acre-feet per year (AFY) of vrater for dust control and
other industrial purposes, plus an estimated 800 AFY for reclamatíon and. 100
AFY for possible alternate supplies for area landowners. The !¡ater will be
delivered in an existing irrigation canal. Potable water will be obtaíned by
extending a \'Iater main from Eagle Pass; domestic q¡asteu¡ater disposal will
utilize an on-site septic tank and Iined lagoon.

C. ALTERNATTVES

Apart from working with the applicant and other agencies on rnitigation plans,
EPA's alternatives are two fold: to approve or deny an NpDES permit for the
Eagle Pass Mine. The NPDES permit focusses on drainage from dewatering of
ground Í/ater and from storml¡¡ater runoff produced by Èhe mine. In order to

T1
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meet basic water quality standards, mine drainage and storm!¡ater wiII be
recaíned in sedimentation poncis prior to discharge. I^later quality in
discharges from the ponds are the specific focus of the NPDES perrnít and EpA,s
review.

A draft of the prospective permit is provided in Appendix A and is a standard
permit for surface mines where acid drainage is noc expected. The perrnit
specifies limits to polluEants known Ëo be a concern at surface mines,
including PH, i-ron and suspended solÍds; the Ii¡nits apply to all routine
discharges but only the pH 1ímit applies to discharges related to large
rainfall events. Discharges musL be routinely monitored by the pernittee and
the results reported to EPA on a regular basis; sirnilar requirements are
irnposed through the SËate of Texas discharge permit (see Appendix H). permit
obligations cease only when the area is completely reclaímed and released from
further RCT oversighc.

D. ENVIRONMENTAL IMPACTS, MONTTORING AND MITIGATION

The najor environmental inpacts of the proposed project, if inplemented, \ùere
listed on Table 1-1 of Ëhe DEIS, while nitigation and monitoring aspects ¡,sere
str¡nmarized on Tab1e 1--2 and on Figure 1-1. These tables and figures have been
updated and included here (Tables I-1 and I-2, Figure I-1) to reflect comments
and ongoing rnicigaËion efforts.

E. CONSULTATION AND COORDINATION

Following publication of the DEIS on June !7, Lgg4, writcen comments were
received and a public hearing held in Eagle Pass. Responses Eo key issues are
sumrnarized in Part II. Appendíx B srlmmarizes the public hearing and EpA's
responses, and Appendix C presents the comment letters and EpArs responses.
Comments on this Final EIS will be accepted for 30 days fron the publication
daËe, after which EPA will issue a Record of Decision.

Preparation of the FEIS has involved extensive coordination v¡ith the U.S. Fish
and I'Iildlife Service (USFI,IS) and the Advisory Council on HisËoric preservation
(ACHP); this coordination is reflected in Table I-2 and described in part
II-D- Appendix D presents key correspondence regarding coordination efforts

r-3



FINAL EIS. EPA REGION 6 NPDES PERMIT' EAGLE PASS MINE' TEXAS

since publicarion of the DEIS. Section 5.4.5, presented in Part III of this
FEIS, has been added to the EIS in order to present ner{t j-nformation on

rnitigation plans which address issues of endangered species. The USFt^lS has

issued a biological opinion on the project; the opinion is presented in
Appendix F. Appendix G provides the most recent Programmatic Agreement for
protection of cultural resources.

Since the DEIS was published, the following additional actions have been taken

by other agencies, independent of EPA's environmental review.

The Texas Natural Resources Conservation Commission (TNRCC) approved the

Hearing Exarniner's order to issue a \rastewater discharge pennit to DRRC on

Novernber 29, 1994 (see Appendix H).

. TNRCC staff has issued a recoûunendation that the draft air quality permit

be issued for operation of the coal loadout facility, and were scheduled

to hold a public hearíng on the matter on December 13 , L994.

The Railroad Cornmission of Texas approved the mining permit with six
provisions on October 3 , L994 (see Appendix E).

Some agencies will continue to coordinaÈe wiÈh the mining company and with EPA

throughout the life of the mine. For example, the U.S. Arny Corps of
Engineers considers wetlands disturbance and nitigaËion as it occr¡rs during

miníng. After issuance of any NPDES permit, coordination will continue

between EPA and those entities that could assist in mitigating irnpacts from

the Carbon power plants in Mexico.
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FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

Table l-1. Summary of environmental consequences

Environmental cateqory Effect and impact assessment of proÞosed mine

Physical environment

Surface water

Ground water

Water qualiry and use

During mininq. Elimination of the natural stream channel, flood plain and upland hills, tlrrough
removal of topsoil and up to 120 feet of overburden and coal, to be replaced by mine pis,
topsoil and overburden stockpiles up to 20 feet high, temporary creek diversions, temporary dikes
and sedimentation ponds, and roads and buildings. Elimination of stratigraphy and permanent
loss of coal, and loss of some topsoil to erosion.

During reclamation and after. Some sedimentation ponds will remain, replacing existing stock
ponds. No permanent overburden stocþile, end lake or high walls will remain. Most settling
of soil will occur in the first year after final placement of overburden. Soil strucrure,
permeabilities and texturcs will be morc uniform, potentialty improving productivity. Potential
reduction in soil salinity if the restored irrigation canal is lined and the floodptain experiences
less seepage and evaporation.

Durine mining. Replacement of existing stock ponds with sedimentation ponds. Elimination of
much of Lateral No. 2l and associated seepage within the permit area. Increased control of
surface runoff, from a reduced drainage area. Elimination of the natural channel of EIm Creek
and reduced flooding and recharge along the floodplain. Development of anificial .srreamflows
related to pumping of water from pits through ponds. Elimination of most baseflow wirhin the
permit area.

During reclamation and after. Some restonrtion of pre-mining hydrology, such as permanent
stock ponds, and a nanrral runoff regime at the site. Elm Creek's chan¡el will be rebuilt, at
Ieast as to chan¡lel length and number of meanders. Baseflow will occur, if orùy as a result of
the direct discharge of excess water return flows from Lateral 21. In rhe long-term, ir is
possible that the chan¡el of Elm Creek will not retum completely to narural conditions for many
decades or cennrries; as a result, there could be a slight Iong+erm increase in flooding potential
downstream of the project and a decrease in flooding and recharge within'the site comparcd to
pre-mining conditions.

Durins mining. Physical elimination and/or dewatering of the local alluvial aquifer; rhe
dewatering of the aquifer is not identified as affecting any existing use of ground waær by wells.

During reclamation and after. If Later¿l 2l is not fully restored as an unlined canal, ú¡e local
aquifer would not fully return, though flows in EIm Creek might acrually increase because of
renrrn fìou/s directly discharged from the canal.

Durine mininq: None of the agencies which have regulatory oversight related to waterauality at
thc mine (EPA, TNRCC, RCT) have predicted any significant toxic drainage from the site.
Although physical changes to site hydrology will be significant at a local level, effects on warer
quality should be small. For some period of time, runoff from the site may confain slightly
increased levels of sediment, and baseflow may be sightly morc saline; these effecs would be
noticeable only in Elm Creek and not in the Rio Grande. Except for rcaches impacted by
physical elimination of the channel or by decreased baseflow, the pmject woutd 'not be expected
to impact the uses of Elm Creek, including is suitability for fisheries or ¡ivestock.

Water for dust control will come from retiring water rights in the Rio Grande Valley. Potable
water will come from extending the City system; residents that hookup to the new water tine
should benefit from an improved water supply. No wells have been identified which would be
impacæd. Irrigation righs at the mine site will be used to provide \r,ater needed for reclamation.

Durinq reclamation and after. The quality of water in rhose pans of I'atenl 2l which arc not
eliminated, and in the canal after it is rebuitt, should not be affected by the project. Based on
the dala available to EPA, acid drainage and discharge of toxic substances in toxic amounts is
nol expected.

Page I of Table I-1
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Table I-1, cont'd

Environmental category Effect and impact assessment of proposed mine

Air qualiry

Noise

Vegetation and wildlife

Endangered species

Cultural resources

During minine' Dust from wind erosion of soil, overburden and coal piles will be an ongoíngpossibility' though it should be controlted in large part by mirigarion -."*r.r. TNRCC reviewof DRRC modeting frnds no potential public health ri,.""ts'ro pö;;i;j-;;..s. vehicle exhaus*will be minor sources of carbon monoxide and other emissiois. rne ioal will be wet whenloaded onto uncovered unit coal trains, 
-but-during times or rrigrt ,rin¿- t¡Jr" could be coal dustblown onto properties along the rail right_of-way. 

-

Durrne Jeclam-atior and ater. - soil dust during 
- recontouring activities and prior to comolerereclamadon. Radioactivity levels would be expectä to be typiãal ii pi.-¡1i"i"l ãoîå¡,ià""r."""'"'"'"

Durine minine' Heavy equipment and back-up alarms used ìn mining construction and operationwill increase ambient noise levels. sound livel.increases ¿". i" .i"i"g àquipment, blasting andcoal handling are considered a significanr advene impact on wildlife, ani a porentially significantadverse impact on nearby residenc"s, if they remain, and on' recreationat visitors. Tr¿instransporting the mined coal are significant noise sources; DRRC would load ¡,o 35-car r¡¿ins250 days per year. Noise impacs of .coal transport would be of relatively shon dur¿tion, butwould- extend..along the entire ûain route. Thåy would ,.pr.r.n, 
-iiÃired 

addirionat adversermpacts to residences, businesses or institutions locatèd ¡ear the iracks.

During reclamarion and after. Noise from regrading opemtions.

Durinq mining' Existing vegetation witl be removed during the first five-year period on I550out of 2700 acres. Most.gj the. riparian.area (e.g., Etm creek) will be removed before rhe endof the nineteen-year mine life; rhis is a significìnt'adverse impaót-

significant 
-local impacs ¡o wildlife, both shon-term and long+erm, are an ineviable result of theextensive disrurbance to several thousand acres. knd disln¡rbani" ."n l"uæ dearh to non-mobile

glganlsm-s' or- displacement due fo habiøt etimination and r*gm."ãìi""; 
- 

noise and dusr can
9itl{9 b.tt{þg. 

- Aquatic life will be adverseþ impacted bt-"J;å-"trseflows and increasedturöidity in Elm creek above the Maverick county canal; effecl below rhe-properry line are norexpected to be significant.

P!ring reclam4ligr-r and after. Most rcstored mine areas will be pasrureland, which sustains aIess.. diverse..wildlife population_t1n 
_the existing brushland. Disrurbance oi rip".ian habirat willcontinue until reclamation (see Table...I-2) is coriplete. - unless riparian corridors are successfullyrestored rhe new habiøt genera[y wiil hâve re¿uci¿ vatue cornparei- io exilúïg hauiut.

Durine minine' The potential for .short and long-term loss of riparian habiat, with iß possiblevalue as a travel corrido.r. for ocelot and jaguaru"ndi, is a special .on."-. a conidor of optimaland suboptimal ocelot habitat exte¡ds the'leîgrh Àr err ðr".i in 
-dr;' 

på¡.., 
"..", with animportant 

-TbYt".y riparian- corridor parallenn! rlle nonhern half of it: most will be minedthrough' If the brush habitas along-Elm cËek are used by endangered felids, then adverseimpacts may occur as a result of nining activitieì. If the brush trabiås are not used, or if thehabitats are relatively unimpo¡¡ant to enãangered species, then no adverse impacts are expected.Adverse effects coutd ¡esuit from incrcasac hu*rn prcr.nce and traffic; most dead ocelots andjaguarundis recovered to daæ,in Texas have been-road-killed specimens. In addirion, rhese catsare quite secretive and could avoid the 
"ta" b"äur" of vehicle noise and other human activity;however, they are known to toler¿te some human activity nearby. Groundlwelling TexasJistedspecies (reticulate collared lizard, Texas tomJ l¡zø, Texas Indigo snake, Texas tortoise) woutdbe impacted; see Table I-2 for mitigati"" ;l;;;. 

--

l+g ,tt:t"L'l¡"* ,y¿= qrut. continued reduction of riparian habitar until successtut reclamarionrs comptete; see Table I_2 for mitigation plans.

Du.rine- lnininß' The Programmatic 
_Agreement (PA), which when execured evidences EpA hassarisfied is Section 106 responsibilitiei under t¡e t¡ational Historic presewarion Act for thisundertaking, stipulates cultural resources will be eva¡uated foi potential significance (i.e., surveyed,jittl9: 9-tttTi"ed eligíble or íneligible for the Nationat Reeistel ol Hisroric ptaces, and mitigared

:t,.:i:t:lzì -prior 
to. any adverse impacs froã-dre proposed mining operations. No significantaoverse rmpacts on curnrr¿r resources shourd occur if ú; pA is fortowãd isee Appendix G).

Page 2 of Table I-t
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FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

Table I-1, cont'd

Environmental cateqory Effect and impact assessment of proposed mine

[-and use/productivity

Socioeconomics

Two interested parties, the Sierra Club [,one Star Chapter and the Kickapoo Tribe, have been
included in the Section 106 consultation process as 'interested panies". Other interested persons,
as follows, are invited to participate in the Section 106 consultation process: l) the head of a

loc¿l govemment when the undertaking may affect historic propenies within the local
goveûrment's jurisdiction; 2) the representative of a¡ Indian tribe in accordance with 36 CFR
Part 800.1(c) (2) (iii); 3) owners of affected lands; and 4) other interested persons when jointly
determined appropriate by the EPA, tlre Historic Preservation Officer of Texas, and the Advisory
Council on Historic Preservation (see page II-13).

Durine reclamation and after. No ñ¡rther impacts expected if mitigation is successfi¡|.

During mining. The short-term impact is to replace grazing with industrial/mining use.
Residential, recreational, aesthetic and ecology uses will be adversely affected by mining, blasting,
tr¿ffic, reduced flow in parts of Elm Creek, and loss of a riparian wildlife corridor. In-migrant
households and increased incomes due to the mine could create a demand for new housing and
some overell growth, especially north of town between Eagle Pass and the mine.

Durins reclamation and after. The project is expected to result in a conversion of much of the
existing 'grazingland" to "pasûreland", which has a productivity ntte two to three times that of
grazingland but which rcquires ongoing, long-term maintenance. Reclamation of Elm Creek and
its riparian habitat is experimental; see Table I-2 for mitigation plans.

During mininq: EmÞlovment and eamings. Under DRRC's most likely scenario, the mine wilt
generate a peak employment of 275 with associated earnings and royalties of $11.75 million. The
total impact, including indirect workers, will be about 795 jobs and $23.29 million in eamings,
of which about 60% will occur in Maverick County - a total of 400 jobs and $14-27 million in
earnings. To the extent that pmduction at the mine varies from the 2.2-2.5 million tons per
year estimated by the mine, or mining characteristics vary from those anticipated, tl¡e actual
number of jobs and the related earnings would also vary.

Population and public facilities and services. Inmigrant population impacts of the Dos Republicas
mine are anticipated to be relatively small, toøling about 280 to 560 persons. The increased
demand for public sewices and facilities will be two percent or less above current levels. Local
government officials anticipate no problems due to the mine's demands on services or
inf¡astructure, except possibly for firc protection and emergency vehicle access.

Taxes. The mine will generate about $5-10 million per year in taxes; most will accrue to ¡he

State and Federal governments. Annual local property laxes on mine assets arc estimated at
$500,000; sales taxes due to mine purchases could be roughly $95,000 for the City and an
additional $47,000 for the County; employee expendinrres could generate another $40,000 -
$60,000 per year. Roll-back texes on property developed for mining would contribute a

significant one-time tax payment to the County, school and hospital taxing districs. Increased
land values at the mine site during mining will increase the assessed valuation of taxing
juridictions; this could æmporarily, reduce tax rates for land owners outside the mining area.

Impacts on land values and property owners in the vicinity of the mine. Property owners
leasing to the mine will have increased taxes during mining and reclamation, including the
one-time reEoactive prop€rty ter. Prcsumably, these costs (and any increased income taxes and
loss in grazing rcvenues) will be offset by lease income and royalty payments, although
short-term cash flow problems could occur. For homeowners who sell their properties to the
mine, no major adverse economic impacts are anticipated, since the sale should reflect fair
market value. Properties adjacent to the mine could be devalued due to real or perceived
impacs such as noise, dust or traffic. However, values near the mine site, as well es bet\4,een

the mine and town, could increase if the mine creates a residential demand.

Page 3 of Table I-1
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Table I-i, cont'd

Environmental category Effect and impact assessment of proposed mine

Public health

Cumulative impacs

Lifestvle. Beneficial lifestyle impacs include an impmvement in rhe standard of living forpeople who gain work as a result of the mine and a positive impact on rhe local Uu"rin.ii
community which may be encouraged to expand or upgrade ùeir busrnesses or services.
Advene impacs include the impact on the l0 or so families who may relocare as 

" result oi
the project; changes in the rur¿l lifestyle due to inc¡eased levels of duit and noise .na gr*nJ
vibrations from blasting; and, in town, rail-rctated increases in traffic delays and noise.

Duri.nq reclamation and afte¡. Once mining is compteted, there would be a loss of the jobs and
eamings associaæd with the mine. It is unlikely there would be any appreciable impact on
public infrastructure or other social systems altlrough the tocal goue*-ints 

-would 
experience a

decrease in tax revenues which could have a small negative impact on rhe level öf service.
Reclamation at the mine site will be to rural land uses, but a more urbanized environment is
possible because of the proximity to Eag¡e Pass and because of the improved infrastructure in
the area (water service, roads) resulting from the DRRC project.

Duri¡g mining, Coal strip mines with adequate regulatory conrrols (e.g., for air and water
quality) do not typically have signif,rcant direct healûr impacs. For exampìe, no water pollutant
discharges which could potentially impact public heatth have been idenrihèd. Some incåase in
dust may result in occasional nuisance but not in a threat to public health. A mine is a
potential location for on-site accidens or other emergencies, including fires. Increased vehicle
and r¿il traffic has a sutisticat probability of leading to an increased risk of accidens in thearea. EPA has not identified any aspect of the project which disrributes impacts unequally to
disadvantage erhnic minorities or the poor.

Duriqs reclamation and after. Continued ha"ards (e.g., dust, rraffic) until reclamarion is
completed.

Durinq mininq: coal tr¿nsportation. Tr¿in traffic across rhe U,S.-Mexico border will
approximately double, to about 98,000 rail cars per year. The slow moving trains witt cause
some increase in: delays to auto traffic at crossings, including possibly emergency vehicles;
energy use and air emissions from idling or increased t¡-avel distances (there is 

-only 
one raii

overpass); noise and air emissions from the trains; and an increased accident riik at grade
crossings-

The pgwer plan¡s: use of the coal. If the project goes forward, Eagle Pass Coal woutd become
pan of th9 fuel supply for the 2600 MW Carbdn I/II power plani complex sourl¡ of piedns
Negras, Mexico. Other coal would come from mines near thé po*"r planr; and could come
from other (already existing) U.S. mines. Power from Carbrín I/II is used 

- 
in the narional power

grid. of _Mexico, and especially around Monterrey; expon ro the U.S. is unlikely as demand in
Mexico is very high.

4:¡-¡¡q¡$9$. With the possible exception of the Mexican nitrogen oxides ambient standard,
EPA estimates that emissions from Carbón UII mee¡ Mexican standards. However, if located in
the U.S., Carbón I and II would fail to meet U.S. emissions standards for sulfur dioxide,
nirogen dioxide and particutates. The uncontrolled sutfi¡r dioxide emissions are a special concern
because they arc determined to be a significant cause of visibility degradation ar locarions such
as Big Bend National Park. Carbón VII could reduce visibility at Big Bend by as much as
607o on days with the best visibility, and undermine efforrs to þrotect visibility ai Gnnd Canyon
and 15 other Class I areas of the Colorado Plateau. The visibiiity impacr is Iarge enough that
neither Carhín I or II could be permined in rhe U.S. due to rheir failure ro meet Clèan Air
Acf requiremens. . Visibility degradation has adverse impacts on recreationat enjoyment, and on
the economic benefis of tourism.

Consumption of much of the PSD increment for the Eagle Pass region could restrict industrial
growth on the U.S. side of the border, although the Clèan Air Aci does provide procedures by
which cross border polluant fansporLs can be excluded in permitting of industrial devèlopments. 

-

There are no changes in Mexican law which would eliminate rhese impacs. For Carbdn I/II to
meet U'S- standards voluntarily would require installarion of sulfur dioxide scrubbers or
conversion to natur¿l gas, or other special technology. Reducing emissions to acceptable levels
would be expensive (in excess of $3o0 million for a scrubber þroject at Carbón Ii). Ar ¡histime' no lnode_lllg- quantifies the relarive airnualiry benef its from scrubbers or natural gas
conversion, but NPS does anricipare.doing such móaeting in 1994.

Page 4 of Table I-l :r-lo



FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

Table I-1, cont'd

Environmental catepory Effect and imDact assessment of proposed mine

EPA is committed to seeking a solution to the Carb<ín VII air pollution problem û¡at eliminates
any significant impairment of visibiìity at Big Bend and addresses any other significant
transborder irnpacs. Howeveç at this time EPA cânnot state when, how or if the problem will
be solved.

Durinq reclamation and after. Impacts from Carkín VII presumably would continue after mining
ceases in Eagle Pass, and other coal sources are obtained by the power plant owners.

Page 5 of Table I-1
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Cateeory

Physical environment

Table l-2. summary of monitoring and m¡t¡gat¡on comm¡tments

Monitorinq and Mitieation Commitments

lerr:+¿+g¡rotn'ng, Native soils baserine inventory and sampring, and srorageor topsoil for reuse: temporary erosion control tr.hnrqu.r. As rcquired by RCT, noacid-forming sedimenrs oi rat.ri.t *itr, ,ignin.-i'äo,oun,, of toxic subsrances can beplaced within the roo four feet of the ,;;iì:-';;;, oxidation to acid-forming mineralswould be. mo-st 
'ikery 

to occur.. ropsoii stóctpii.s .., ,.quir.d to be revegerated toprevent significant erosion and for dust control]-'--

*E:t:1t+t{i"t t"d, tE.^ 1li:: final grading of a mined area, immediare ropsoitrepracement and revegetation ro prevent .rosion in¿ provide dusr .éniior.'--irìo¿ingand reclamation to aooroximate pre-mine .onrouri"rnå ran¿ usei, wìtiì' ncr'ãv.rsignt.Replacement of 20 inôhes of topsoil .n¿ zri in.ñr, of mixed overburden, which mustmeet RCT phvsical/chemicar standards ana scc lióoucri"iry it"naìåîirìär"io'uon¿release. Repracement of 
.designated p;me rarnrra'ni so's !o pre-mrne profires. use ofstandard methods (hay bales, vegeøtion) ro i.áu.l-rrouon.

**o{T*qj$Lqg m'q!g. Runoff from disturbed areas wiu flow throughse.o¡m_enutlon ponds to minimize water qualiry degradation; airctargÃ'r,isi ,..,TNRCC and EpA (N'DES) permit requiremónts ror pH, suspended solids, iron,selenjum (TNRCC) and in some cas€s, manganese (eþe) u"å, ii-*.*ini,"i"*i"me."ls. stream water sunounding ttre site üill te monitore¿ for signs of impact (rotåldissolved sorids,.toar suspended iori¿s, .li¿iry,' itr,'to'r ñ ãili""; îr"","i"ormanganese, specific conductance, flow), with 
-RCî 

oversight.

D!!irg--r,ecJaqr.ation-and afte¡, Jurisdictionar waters of the u.s. (i.e,, Erm creek) wilrbe replaced (though not necessarily in pre-mine form), with coe i"L"igüt.-^-Ìvatercourses will be restore¿ with naturatitti.'i.;ru;;r, with coE an¿ nïi oversighr,The inigation canar wiil be repraced, w.t.r qu.iity is monitored untir bond rerease,

fffi ffi .",f,,"ïü"y.Il,,ü, 
o. 

". 
;,ï;: Í.îi "îÍ:., ï,i,,"j îiïï îlt ;rough backfilling and grading. The-initiar *.rcr r.r'pir-ril',-iÏi'r.åirå"ii,.,, ,.analyzed for aluminum, arsenic, boron, cadmium, 
"t,io.,u,n, 

copper, lead, mercury,molyMenum, selenium and zìnc; quanerly ,rrfrr, *ilr U. ånrlyiJ'få, ìirli-u.",' ,ot"ldissolved solids (TDS), bicarbonate, rn¿ 'toar änJ dissorved iron.and manganese and,in the field, water level, pH, electrical conducøn1e,.'and temperarure.

Frcm ambient monítorins weils, DRRC .wilr provide quarterry dar¿ on warer rever,sulfate, chloride, TDS, Ëicarbonate, totat an¿'¿issorved iron and manganese, pH,conducrance and temoer¿ture. .rn its ugrr"r"ni-*¡trr-tr,. ciry or grgi."Þrrr."önnc i,to add .one ground ùater monitoring wiil outside Rct ¡urrsoiction, in addirion to themonitoring wells required by RCT.
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Surface water

Ground water

Requlatorv oversieht ê/

: Inspects so% of oper¿rrng
coat mlnes, randomly, each year.

Ses $trate mltgirI!!$ Monthly inspections by
t<U r,. rour comp¡ete (to inspect all RCT responsibiliiies)
and. eight panial per year. Includes inrpr.rion ìi 

"-'
on¡lnageway reconstn¡ction.

L:+.+t.,-alte"rte.lsro : weekty
selr-mon¡tonng and quanerly reponing.

l:lt,lllt.-'t¿' : weekly
setr-monlronng (except monthly for selenium) and monürly
reporting.

T:lf 
=iJt{1ce,+ineroeryit: 

monttrly self_monitoring andquanerty reporting for four sites on surrounding stieams.

Section 404 permit: see Endangered species.

Texas. surface mine permit: quarterly self_monitorinc ano
annuat reportin€ for eight DRRC wells and several
nergnÞor's wells.
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Categorv

Air Be&Iç.3!d duriîe.mirlinq. Mining acriviries musr meet rhe fugitive dust søndards ofa f\nCÇ permit (under Federal law). State regulations requirè the mine and the
train-loading facility not contribute to an exceeda-nce of any'ambient ;i; ;";iit 

-
ståndard' and not produce a nuisance or crearê a tråffìc häzard due to uìriUiiíy
impairment, DRRC modeled health effecs for is TNRCC permit. røitllalìo"'or oust

. will i¡clude use of sprays, coverings and enclosures, and control or 
".rtiii. *.¡!rttand speed.

Durinq reclamation and after. Monitoring may continue until bond release.

Noise, blasting g99r! 
3nq du!¡g.-q¡!]!Â. Mine pit walls witl provide some sound anenuation,

RCT blasting regulations are designed.to protect þeople and properry outside rhe permit
.l?-1,_tltfuch 

.use of fencin8, notification, sirens ànd- pre-blasi insuánce inspections.*llil-.oT-t mile gr.Thompson Road, blasting would be limired to i..*. io e-p.r.,
M.gnday through Friday. The Ciry of Eaglã Pass has requested thar DRRC 

"oordin.t.railroad car transport traffic, 'particularry ãuring evening hours"

Durine reclamation and after. No noise monitoring or mitigation necessary.

Vegetation and wildlife Bçf.oqe and durine minim, .Two upland nanrral areas (areas y and Z on Figure I-2)will be protected, as will 74 acres surrounding area Y; small areas of refereñce
vegetation arc to be preserved as control sitei against which to evaluate reclamation.
Most disturbed areas will be reclaimed as pasturõland, using predomin"ntry non-*tiu.gnsses. If DRRC determines that non-gañe migratory bids'may be affócted, rlren
either vegeation 

-clearing wilt have to take placi duriñg the non-nesting ,rrron, o,
State and. Federal "take" permis (see right lrand colunir) will have to be obtained.
The applicant states that if it appears thãt migatory birdi could Ue impactea-'uy 

-

DRRC's project, DRRC's clearing activities wiil bá accomplished durin! non-nJrting
periods of the year' As a protection for tr¿nsient hawks, all power lines *i1-be
constnrcted in accordance with raptor electrocution prevention guidelin.s. See the
foftgwiltg category, Endangered Species, for a description of ñnher monitoring ãd
mitigation issues.

@.ReconstructionofLater¿I2|mayoccur,andwouldbenefit aquatic life in EIm Creek to t¡e extent that seepage or direct rerum flows
provide perennial flow in the stream.

Monitorine and Mitieation Commitments

H
I

H

Endangered species

Resulatorv oversisht ê/

Texas air qualiw permit: pre-mine modeiling to
demonstrate that the various air quality standãrds wili be

Tet;_llmpling during mining oper¿tions for 3-hour periods
for TSP and 24-hour periods for pM-10, ar inrervais nor
to exceed six days; data to be reported to RCT
quarterly, and reviewed for adequacy by DRRC annually.

F*,rg-a¡*9u¡rne qinine. short-term (life-of-mine) mitigation of loss of dense brush
haÞrtat, ìrhtch may be essential to. the recovery of.the ocelot, will be by protecring
existing corridors until they are mined through, and by esublishing newj aiternative
corridors before mine-rhrough. DRRC has commined to maintainiñg a óontinuous
brush habiat corridor at least.l00 feet wide along Elm Creek untii u.g.uiìàn densitiesin at least one altemate corridor equal or exceed those measured in thË exisiing etmcreek corridors. Prorecrion of the existing main Elm creek corridor will be ã¡¿e¿ uv
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Texas__surf¡ce mine permit: pre-mine damage inspections
are, offered to neighbors; during mining, blasting noise
will be monitored at least monthly and for e"ery blast
within one-half mile of any non-DRRC dwelling or public
building.

Te4as surface mine permit: pre-mine suweys and
during-mining cautions are stipulated, but no tracking is
required other than that associated with wetlands anã
endangered species. Texas Parks and 'trildlife oersonnel
may participate in RCT inspections periodically.'

State .and FeCera! Mieratorv Bird Treaw Act permits:
must be obtained from tl¡e USFWS tn¿ TPVID law
enforcement branches if non-game migratory birds, their
nests, or their eggs will be destroyed.

FecþlqLqrction 404 oemir: pre-mine plans are required
for replacement of wettands (which are associated witlr
endangered species mitigation corridors along Elm Creek);
periodic inspections are made by COE of wetlands
mitigation actions. Texas parks and Wildlife personnel
may participate in COE inspections.



Table I-2, Cont'd

Cateqorv

Endangered species,
continued

Monitorine and Mitiqation Commitments

constructing a berm located at least lo0 feet west of the main creek channel;
however, the tributary to úris corridor in the nonh half of tlre site will be minedthrough within the first five years. During the initial ten y..r.,.n intensi"e".ffo.twill be made ro' develop new dense brush-corridors in advánce 

'of .i;i;;. corridorswlrl þe creâted as swathes of ïegeation 50 feet wide arong each side oi rempor¿ry
dive¡sion. ditch D-D' (see Figure I-2 for location). Before Erm creek is minå¿
through in .about year six, DRRC will constn¡ct a new temporary channel for the
stream to úe west of the. existing main channel, and vegetate ió uan*i. Th'e designof these conidors (and of subsequent, permaneni corrido¡i) is based on ,rinãining unearly continuous one-mcter high shrub'layer, since dense'vegetation in tr,ìs-r.y., i, or
cr.91!9!t importance to ocerors. and jaguarundis. A conrinuod bñ;;; .o"ràlor-ro,wildlífe will also be created I u'r çrands east of minin! by í.'..i;g-ii";;ioct out ora strip of vegetation about 300 feet wide.

Existing shrubs and grasses will be transplanted f¡om dish¡rbed areas to the new
locatio¡s, using a front-end loade-r which ïiil scoop up rarge pads of u.g"t"tion pru,
several feet of topsoil. This effort will be supplementeu uy itre plantini of
nursery'grown shrubs and trees to replace exisùng nees and shrubì with'roots roo
deep for transplanting, Extensive mónitoring and- experimenation wirt be useá to
determine which_revrgeation methods produõe the best resurts. Results will be
reported to the usFWS, and wilr be òvaruated, in part, upon comparison ro reference
areas of natural vegetation.

Durinq rqcla.matioJr -and .after, At tlre end of mining, DRRC wilr construcr a new,permanent channel for the stream in its original location, with meanders and other
nauralistic.features; 

.design will allow for over-bank flooding ., n..J.j. Àìer mining,there will be the.following dense brush habitat areas: two Elm creek corridors (one
permanent channel, and the brush along the old temporary channel), ano ttrì-uptano
bypass corridor. - The permanenr Elm õreek channel' wiil'be the oäy .orriJoi carryrng
water on a regular basis, and therefore will be tlre only corridor tegitimately calledriparian. DRRC will maintain the corridors for at reast ten yeaÍs aher miiing ceases
and. will anempt to purchase peÍnanent habitat eâsements for all corridors froñ
landowners.

During 
-thc_first five-year RCT permit, DRRC will mitigate for the destruction of 206

1c-Iï of-.nfJ-aesignated lost bonomrand woodrand habitãt, acre ror acie leigur. I-zl.
RCT, will judge success of the plantings by comparison ro a protected one-acre
riparian reference area. subsequent pJrmits can be expected io contain simirarprovisions. This mitigation. is indepeidenr of the corriäor mitigation outtin.J ,uou.,
but may supplement tlrat mitigation.

A relocation.plan for ground{welling TexasJisted species (reticulate collared Iizard,
Tenas homed lizard, Texas Indigo snake, Texas torioise) has been recommended byRCT as a component of the. mining permit, which wouid involve a one-time iweep of
the. area for Sute-listed species, with 

-instruction 
for employees in tleir idenrincation souat any anlmars sighted in the furure could be moved. Annual surveys will also bedone by qualified persons prior to initial disturbance within mine areas,
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H

H
+-

Reeulatorv oversisht 3/

þ.-ìurface-ry9-pelrnI: monthly mine inspections oy
RCT (four complete and eight partial per year) include
inspection of drainageway reconitruction anå, hence, of
work associated with,endangered species mitigation
corridors. An an¡ual survey and ìeport is rãquired on
the presence of endangered species.

Endar.rqeled sqecies coordination: EpA requested formal
consulntion with the FWS in accordance with Section 7
of the Éndangered Species Act; USFWS issued its
Biological Opinion on November 2j, 1994. The ooinion
is provided in Appendix F,
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Catcqorv

Culrural resources

Monitorinq and Miris¡tion Commiünents

L¿¡d usc,
produccivity

Bcfo.re. and .durinq mininq. Porentially ellgiblc sltcs musr bc protcctcd (c,g., acccss
rcsricdon, fcnciag, monitoring) i¡ accordance with Section t06 of thc NHPA. A
Programmatic 

.Agreemcnt for protection of culrur¿l rcsourccs is included in Appcndix G,

@.. Ellglbtc sltcs will continuc to bc protccted during
DRRC's pcriod of æsponsibility.

Befo.re. and Curi¡o mtnino. lf cvldcncc of btrstlng damagc occun ln spire of RCT
regulations, RCT may speciff lower limìts on airbtast lcvels, Tlrere arà no known
ab¿ndoned undcrground mines in tlrc first five.ycar permit area. DRRC must provide
RCT morc information on shafts ând Nnnels in future mi¡e areas, and demonin-¿te
that their acdons wÍ.ll not causê a safety hazard.

Durinq rcclamation and after. Reclamation will restore all disturbed land to ru¡al
1s¡¡_primarit¡ as pasure lands and (whcrc pcrmanent casemcnts are purchased by
DRRC) to wildlife habitat. In the inltial five-ycar mine plan, reclamition will address
15@ disturbcd acrcs and will include 206 acrcs of hablal ¡eclamation. post minc
land usc changes in subsequent permit areas may bc similar.

Most pasrurc wlll bc unirrlgatcd ¡nd planted wlth 60% non.nadvo grasscs
(bc-rmudagrass and klclngras) nd ¿¡0% nadvc grasscs, and is intcndcd to produce
2000 to 35@ lbs of livestock forage/'acre/ycar; refcrencc sites will bc planicd in
undisrurbcd soils (sce Figurc I-2), stocklng ratc goals arc about wo io thrcc times
the current production ratc.

Before_4nd .dqi¡c mininq. DRRC has commltted to Job tratning to achievc a high
rate of local hires. Thc mine has madc a¡rangements whh the ciry for the provision
9f goublc watcr opply to rhe mine sitc. Prior to rho scÀrtup of minc opcraions,
DRRC wi.ll mcet with local govemrnents, scrvicc providcn and minc safcty officials ro
makc anangcments for emerg€ncy proccdures, frrc protection, medical carc and othcr
health and safety issues. Thê minc has committcd to provlding cmcrgency medical
care rt thê minc síte and to conducting emctgcncy rtsponsc naining wfth the City,
and is working wlth the City on scheduling coal tralns. for non.pcak hours.

Durl¡q Fclamation and afte¡. Dlrect sociocconomlc mldgadon.mcasu¡rs will ccasc
when minlng and rcclamation erc completcd.

Èefore and durinq minin". Air and .watcr quality regulatlons must bc met; thc
rcgulations are dcsigncd to protect public hcalth, RCT rcqulrcs a cenified expen
supervise all aspects of blasting, posting of blasring schedules and wami¡g sirens.
DRRC has agreed to establish an on-site clinic, Both rhe City of Eagle pass and
Maverick County have cstablished cmergency responsc progråms.

Durinq rcclamadon and añer. No funher monitoring or mitigation will occur.
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I

H

Sociocconomics

Public health

Requlatory oveßiqht I

Fcdcral and Statc culrural rcsources coordi¡arion:
prc.minc survcys required; durine-mininc rrackinl
dctermincd as pan of ùe Programmadc Agreemenr on
Culn¡ral Resources,.

survcys required; during-mining tracking to be

Texas ,surface mlne permltl selÊmonitoring, and month.ly
inspections by RCT, including four complete and eighr
partial per year; compliancc based on productiviry:
reclamation includcs a minimum lO-year period of
extended responsibility where consisrent productiviry musr
be provcn bcfore complcre rclcasc from liabiJity and
pcrfomance bond. See Appcndix E.

Local aqrcements: To be dctcrmined.

Rcfcr to sections on warcr, air, noise/blasting, and
socioeconomics for discussions of permir and rracking
public health issues relared ro ttrose ropics,

of
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Cateqory

Cumulativc impacu

Monitorino and Mitiqation Commiünenb

a./ Permic, coordinations:

Bçf9rc. and dufinq minlr.lB. DRRC ,¡nd Eagle Pass arc cooperarlng ro time rrain Ìraffic rominimizc inrcrfercncc with mad traffic in ruih hours. , EpA is ,..'r.ninl rãr-'*ry, ,oeffectivcly mitigatc air pollution irnpacts from Carbdn 'llll.

PF*{+!ll1ari$ ånd ¡Ier. .tf atr emtssions from Carbdn I/II are rcduced, rhoscD€nen.' presumaÞry wourd continuc through rhe lifc of thc power plant .ompi.*.

H
¡

ts

Surfacc mining

Wastewater

Alr quallty

Section 404

Wildlife

Endangered spccies

Conrrol and Reilamation Act (SMCR{).
' Ig¡gg: Railroad Commiss.ion of Tcxas (RCT) Coal .Mining Regularíons; the specifìc fivc-year pcrmitfor rhe Eaglc pass Mine is referenced as RCî Docket Nol C¡-¿OZS-Si¡ol^, ,.. Appendix E.

Federall U.S. Environmênøl prorccion Ag.ency, NpDES pcrmit fiOl090ll; sce Appcndix A.Texas: , Texas Naturat Resources conservaiion'óommission, prÀii ñó. 
-rjjjir, 

,.. Appendix H.

Texa-s: Permit pcnding beforc Tcxas Nah¡rar Resources conservation commission: ¡ncrudesrequirements under Federal regulations (40 CFR 60.250 subpan y).

**Elr u-.s..Army corps gl Enginecrs permit rcrating to consmrcdon (dredgc/f-ril) in a water of rreu"'S'; sq:cifically per Narionwidc 2i (surface coal minin-g) of rhe coÈ resui.tonr, under se*ion 404of thc Clean Water Act.

Itate and Fcdcral Mi!@ oeqnits: must be obtaincd from ùre usFv/s and rpwDIaw'cnforcement branchcs ir non-gãmã mftãlõÇiìiãs, their nests, or o.ii-rggs will be destroyed.

F{c4: , Section 7 of the Endalqcrcd specics Act requires that all Fedcral agcncrcs consult with t}reU,S. Fish and Wüdlifc Service (FV/S) to ensure tlrat actions auttrorize¿- ñrndeã or carried our bysuch agencies do not jeopardize the continued existence of any reueraity-iiri.J-t¡r..t.n.¿ o,endangcred species or adversely modiff .or destroy critical trauitar of suón"rp..i.r. The USFWS,biological opinion is provided as Appèndix F.

Fç9eral:. coordination with thc Advisory council on Historic preservadon is required under Scction106 of the National Historic Preservation Act. The Prognmmauc e!r..r.nt is prouiaea in Appendix

Requlatorv oversight 4/

Cultural rcsourccs

Local aqreements: to be determi¡ed.

Bi.rBtional work 
_qrouo: cumulativc air quality impac6

wul conn¡ue to bc srudied and discussed as pan of
binational negoriadons; EpA and NpS arc pcåorming
supporting srudies.

Local issues

Binadonal issues

Tcxas:
of the

P2ù. 5 Of fahle f.2

Hf=hffitr: 
dircct contractual agreemenb involving ciry of Eagle pass and/or Mavcrick counry,

Pination¡l .w9¡k qr.ou!:, formcd by u.s. and Mcxican govcrûnenb in ordcr ro address air qualiryissues, including visibility probrems in vicinity of Big Bind National prrr, ' '-

coordination with the State Historic Preservation Officer (SHpo) is required under Secdon 106National Historic prcservation Act.
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II. CONSULTATION AND COORDINATION

A. PUBLIC REVIEW PROCESS

EPA Region 6 published a Notice
Federal Register on December 10,
Ëhrough that NOI and through two
L994.

of Intent (NOI) to prepare an EIS, in the
1993. Scoping for issues \Aras conducted

meetings held in Eagle Pass on January 18,

The Notice of Availability of the DEIS appeared in the Federal Register dated
June L7, 1994. The notice announced a 45-day public revielr period ending
August 1, I994. Review of the DEIS lras solÍcited from Federa}, State and
local agencies, groups and individuals. The reviewing agencies included those
with specific authorities under the Endangered Species Act and under the
National Historic Preservation Act. Approximately 300 copies of the DEfS l¡ere
distributed to reviewing agencies and to interested members of the publie.

The PublÍc Hearing to receive conrnents on the proposed NPDES permit and on the
DEIS was held at 7:00 p.m. on l.Iednesday, July 20, L994, at St. Joseph's Parish
HalI, St. Joseph Church, 800 N. Comal, Eagle Pass, Texas. In addition to the
announcement of the meeting in the above-referenced Federal Register, the
public was notified by advertisement in the Eagle Pass News-Ggide, a paper in
general circulation in the area, and by use of the EPA's EIS maÍIing list.
Twenty-six people spoke at the Public Hearing. Additional persons spoke at an
informal question and answer session held earlier that day, 2:30 P.M., at thè
Hal1.

During the public review period on the DEIS, sixteen letters \¡rere received
from individuals and organíza:uions; in addition, the Eagle Pass Chamber of
Commeree collected approximaxeLy 2,200 letters in support of the project, plus
a petition with about 1,200 signatures. Nine State and Federal agencies also
subrnitted written comments. Each of these Ietters v/as reviewed to identify
comments which required a response in the Final EIS. Comments which presented
ne\^T data, questioned facts and/or analyses, or commented on issues bearing
directly on the DErs, have been evaluated. As appropriate, changes or
additions to the text of the DEIS have been incorporated into this Final EIS
(see Part III).

Most eomments received at the hearing and in the letters expressed people's
opinions regarding the issues raísed by the DEIS or were simply in favor of or
in opposition to the project, and did not requíre changes or modifications Ëo
the DEIS.
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B. COMMENTS RECËIVED ON THE DRAFT EtS

Appendix B contains a sunmary of comments received during the public hearingsas weII as EPA's resPonses. Appendix C contains all wri-tten comments receivedby EPA on the DEIS as well as EPA's responses, wÍth the exception of theletters of support collected by the Eagle Pass Charnber of Commerce. For thoseIetters, four rePresentative examples are provided, along wÍth the last pageof the petition.

C. EPA RESPONSES TO GENERAL ISSUES

Certain issues were raised in more than one
further, raised concerns about whether Lhe
complete and up-to-date. In this part II.C,
Lo these general issues, as follows.

letter and/or hearing conrnent and,
EIS was sufficiently unbiased,
EPA provides an overall response

Issues about the alternatives which EPA should consider in the EIS; the
relationship of the EIS co the RCT and other perrnits; EpA,s reliance on
ínformation provided by DRRC; and the extent to r¡hich EPA needs to resolve
uncertainties are grouped with the general subject "Scope of EIS',. part
rr.c.1 provides EPA's overall response to these issues of Ers scope.

Issues raised concernÍng air qualíty impacts from the Carbón I/n pol7er
plants are discussed in part II .C.2-

Issues raised
jaguarundi are

Issues raised
the Eagle Pass

concerning project effects on the endangered ocelot and
discussed in Part II.C.3.

concerning the projection of jobs and economic benefits frorn
mine are discussed in Part II.C.4.

. Issues raised concerning the effect of the mine on neighboring properties,
especially impacts from blasting and dust, are discussed in part II.C.5.

Specific resPonses to oral and written conments (see Appendices B and C,respectively) may refer back to this part II.C.

II.C.1. Scope of EIS

The Department of Interior, Síerra Club and some other commentors lrere strongín their opinion that the EIS had focussed on narroïr alternatives and impacts,especially regarding endangered species and che Carbón I/n coal míne. EpA
considers these to be conmenÈs on the "scope" or overall åontent and approachof the Draft EIS ' A more complete list of th.r. scoping issues includes:
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u;h.ether the EIS should consider a broader range of alternati.¡es, such as
different mining plans which would mitigate impacts, and energy
alternatives or control strategies in Mexico which v¡ould avoid additíonal
air pollution from Carbón f/II;

the relationship between the NEPA review process being conducted by EPA,
and regulatory revievTs conducted by other agencies, especially the
Railroad Commission of Texas (RCT) i

the extent to which EPA's EIS can properly rely on and directly use
information provided by the applicant, Dos Republicas Resources Company,
Inc. ; and

whether the EIS can provide an adequate basis for decision-making if there
are significant uncertainties regarding existing and predicted
environmental conditÍons.

EPA understands that those v¡ho read an EIS may not be fully aware of the
complex relationship between the NEPA process and the decisions which EPA will
make with respect to DRRC's NPDES permit. The following discussions explain
this relationship in light of the above issues.

Alternatives. Much of what Federal agencies do pursuant . to the National
Environmental Policy Act (NEPA) concerns actions on Federal lands, or projects
paid for by Federal funds. In such cases, because the Federal interest is
comprehensive, a broad spectrum of alternatives can be analyzed effectively.
In contrast, in this case, where the Federal inËerest is narrow, the only EPA
action subject to NEPA is the decision on the NPDES permit which has been
applied for by DRRC. Thus, while applicable regulations requÍre EPA to
explore and evaluate reasonable alternacives, including those not within its
jurisdiction, the only choices actually available to EPA are to issue the
NPDES permit (with various condÍtions), or to deny the permit. EPA has no
authority, nor any indirect legislative mandate or policy, to make decisions
r¿hich go beyond these two alternatives, nor authority which would allow it to
interfere with the internal planning and decision-rnaking of the bodies it
regulates.

In uraking its decision, EPA's NEPA analysis must determine whether predicted
impacts will be acceptable; this allows Èhe agency to rneaningfully consider
alternative micigation plans that an applicant might irnplement. In this case,
when the DEIS was issued, EPA made the threshold decision that permit issuance
is likely to adversely affect endangered species and EPA initiated fornal
consultation v¡ith the USzuS, thus , decisions about Èhe acceptability of
potential impacts Ëo ocelots and jaguarundi are noqr subject both to NEPA and
to SecÈion 7 of the Endangered Species Act. Consulüation with Ëhe U.S. Fish
and Wildlife Service has been compleÈed. For a discussion of DRRC's
alternatives for mitigating impacts to endangered species and the Service's
biologÍcal opínion refer to Part rrr.c and Appendix F, respectively.
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Al-ternatives rel-ated to fuel solrrces or pollution controls for the Carbón I
and II plants were also raised in the conments on the DEIS. However, EPA has
no authority to force the Carbón I and II plants to select a different fuel
source or to install scrubbers or other control equipment. EPA's scope is
limited to evaluating the impacts related to the proposed action. In that
context, the question posed for the DRRC permit is whether perrniÈ approval or
denial would secure an improvement in the situation at the Carbón plants.

These discussions of mitigation (and other) alternatives provide needed input
to EPA's determinations about r,¡hether issuance of the NPDES perrnit l¡ould have
unacceptable environmental impacts. However, ultirnately the decision facing
the agency is to issue or deny the perurit for the operations which are
proposed by the Applicant, and it is the impacts from that choice which are
properly the EIS focus -

Relatíonship to other regulatory processes. DRRC must obtain numerous
regulatory approvals before iË can operate the Eagle Pass Mine. These other
regulatory reviews have three important relationships to the NEPA process:
they provide a primary source of information regarding environmental impacts;
they provide a basis for EPA to rely on other agency actions to establish
lirnits on foreseeable impacts; and in some cases, these additional regulatory
reviews require affirmative coordination and participation by EPA.

For this particular EIS, EPA relied extensively on materials generated as part
of the mining permit regulatory process r^rhich is under the jurisdiction of
the Railroad Comrnission of Texas (RCT). These materials included DRRC

submittals, analyses by RCT staff, and inputs from íntervening parties. EPA's
reliance on these materials is for Èhe sole purpose of decision-making on the
NPDES permit- EPA's independent consideration of mine plan information is in
no l¡tay an attempt to duplicate the RCT regulatory process, nor to second guess
decisions of that agency.

In addition to rnaking use of information from the RCT process, EPA relies on
RCT's authority and jurisdiction to assure that impacts v¡hich are subject to
regulatory control wi11, in fact, be subject to such control; impacÈ
predictions are made accordingly.

Both the above points are illustrated by the possible impact of DRRC's mine on
hTater wells on a nearby property, an impact which is directly under RCT
jurisdiction. EPA utilized information from Èhe RCT files as one basis for
evaluating the impact; and has relied upon RCT regulaÈions and authority in
concluding that should this irnpact occur, it will be nitígated satisfactorily.

Regulatory reviews r¡hich require affirnatíve coordination and participation by
EPA are discussed in Part II.D.
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Rel-iance on applicant material. with respect to all issues, including majoralternatives as welr as design cetails, EPA places the burden of prãriai.,gbasic information and analyses upon the applícant. Restrictions in theFederal budget as well as consideracions of equity require that those *to *"ybenefit from
compliance' EPA then uses its profesiionar expertise, and the expertsise ofits consultants, to perform an independent review of all significant documentsprovided by the applicant- Such reviews normally ínvolvl consideration ofdata obtained from many sources, including other Federal agencies, Stateagencies, local Soverrments, academic institutions, citizen groups, andindividual ¡nembers of the public

To the extent Ëhat EPA determines that any information provÍded by theappricant is accurate and sufficient it lrill rery upon chai infornation inpreparing the Ers- The presentation of information from an appricant,sdocument in the DErs (or this Final Ers) indicates that EpA has performed anindependent review of the data and either accepts it as valid' or "r""riystates EPA's reservations about Che information_

The DErs contains many sections where the independent review did not result ininitiar accePtance of DRRC documents. Exampres include: impacts to surfaceand ground v¡ate¡ quantity; Íurpacts to endangered species; estimates of job andeconornÍc benefits. In such cases, EPA obtained inforruatÍon from othersources, performed its ol¡n studies and/or requested that the .applicant performaddÍtional studies. This process continued úntil EpA was satìsfied that thetechnical content of the EfS was accurate.

rf accuracy ltas determined through reliance on DRRC documents, such documentswere used or cited in the DErs; if accuracy required reliance on theindependent informati.on, then thaË information is citeå in the DEIS. The EIsprocess provides a mechanism through r¡hich the inforrnation presented Ísreviewed by other grouPs and indiwiduals as welI. The saüe practice has beenfollowed in rhe FEIS.

Note that this process does not necessarily result ín conclusions v¡hÍch differfrom the applicant's, nor do EPA's findings override those of an appropriateregulatory agency- rn the case of ground rãt"r impacts, EpA was advised of anopinion that DRRC's submittals to the RCT were ínadequate. EpA sought andobtained additionar informatíon from the applicant, and arso reviev¡edadditional inforrnacion subuitted by the applicant and rntervenors to the Rcr.EPA's independent review concluded that information sufficient for NEPAPurPoses was available and concurred with the applicanÈ thaÈ impacts tooff-site r'¿ells are unlikely; but recognized RCT's determination that such aniupact is possible and defLrred to RCT's regulatory authority for the ultimatedetermination of that impact, and for the enforcement ár any necessarymonitoring and mÍtigation measures. See the Findings of Fact (#30-36) and thePermit Provísions in RCT,s Final Order, Appendix E.
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Dealing r¿ith uncertaincy. EPA recognizes that the information avaÍIable for
predicting the impacts of the DRRC project is incomplete, and that as a result
there is uncertainty in the impact predictions v¡hich are made - However,
limitations in information, and the presence of uncertainty, occurs for all
decisions facing EPA, such as decisions made regarding approPriate standards
for envirorunental protection. It is EPA's view that uncertainty should not
lead to paralysis, either as to environmental protection or economic
development. Rather, reasonable efforts should be made to reduce
uncercainties; and decisions should be made which ProPerly take the
uncertainties into accounc.

For NEPA, this approach means that EPA does ask che applicant to provide
information - including information beyond that required by other regulatory
prograns - and does perform its ovrrr studies to investigate k"y issues, in
order Ëo reduce uncertainties that are critical to decision-making. Further,
irnpact analyses typically take a 'worst-case' approach, i.ê., Ëhe EIS will
assume that adverse impacts r.rill occur unless there is strong evidence to the
contrary.

II.C.2. Air quality impacts from Carbón I/II

Some cornments on the DEIS asked EPA to update its aír-quality modeling of
impacts from Carbón f/II; to expand the impacÈ analysís, such as by
guantifying impacts to tourism in Big Bend National Park and by providing more

detail on acid rain; to use the EIS to assess alternatives for solving the
pollution problems caused by Carbón I/AI; and to secure specific funding to
ãddr.rr Èhe p{oblern. In addition to specific responses to these conments (see
especially Appendix C, letters 4 and 16), EPA provides the following general
discussion of air quality impacts from Carb6n I/fI.

Modelir,rg uodate. At this time, EPA and Èhe NaËiona1 Park Servíce are
completing additional SO2 and visibility nodeling Èhau should more accuraËely
estimate Carbón T/If. inpacts at Big Bend. This modeling urilizes the most
technically advanced version of MESOPUFF, including the rneteorologÍcal
processor CALMET l¡hich accounts for terrain effects. The modeling
incorporaÊes emissions from Carbón I-/II and from Texas sources emitting more

than 100 grams/second SO2 i it does not incorporate any other contributions
from Mexico because emissions data are not available (Yarbrough, L994>. The

uodeling is undergoing internal review at EPA and is not yec available for
public release.
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Expanded impact analysis. The discussions in the DEIS make ic clear thac EpA
believes that Carb6n IiII have unacceptable adverse air quality impacts in the
UnÍted States. Therefore, except as to the visibÍlity modeling discussed
above, EPA has determined that it would not be cost-effective to invest its
limited NEPA resources into additional studÍes of carbón r/rr, e.g., to
guantify tourism and/or acid rain impacts.

Alternatives. The subject of EIS alternatives is discussed in Part II.C.1.

Fundíng. The EPA is not aware of any firm funding sourees currently availabte
for providing scrubbers to Carbón \/fi, other than possibly through a specific
I"Iorld Bank loan to Mexico. The EPA is cognizant of the funds now available
through a Border Environment Cooperation Commi5sier. (BECC), but these monies
are specifically targeted for r¡ater supply, municipal wastewaËer treatment and
solid r{¡aste projects along the border. As a matter of information, the EpA
has offered to fund a feasibility study regarding use of a dry sorbent
injection technique called ADVACATE at Carbón I/Tf, but rhis offer has nor yer
been accepted by Mexico.

II. C.3. Endangered species

Adequacy of biological assessment and mitigation pIan. Many comments were
received concerning EPA's assessment of threatened and endangered species
issues, and on the applicant's proposed mitigation measures. Since the DEIS
stas written, DRRC has developed ne\{ information and has ¡oodified its
mitigation p1ans. For this reason, EPA has added Lo the EIS a new Section
5.4.5, which summarizes all ínformacion submítted by DRRC. Section 5.4.5
responds to ionments which asked for the EIS to contain the latest and most
complete information regarding oceloËs and jaguarundi at the mine site.
Section 5.4-5 is provided in Parr III.C of this FEIS.

In Section 5.4.4 of che DEIS, EPA presented its biological assessment of the
DRRC project, based on the information then available; EPA reached the
conclusion that Èhe project is likeIy to adversely affect ocelots and/ox
jaguarundi, and fornally initiated consultation with the U.S. Fish and
I.iildlife Service, under Section 7 of the Endangered Species Act. Appendix F
contains the USFI.IS' biological opinion-

Additional responses regarding endangered species issues are presented in parË
rr.c.1 (alternatives) and rr.D (Èiming and sequence of EpA,s actions).

Part II.C.4. Economics

Several people raised the poinË that the area has high unemployment and
supported the mine since it v¡ould bring jobs and added income to the
community. However, other people raised the concern that the job nu¡nbers
cited in the DEIS \,/ere inflated and therefore the related. economic benefíts
also were inflated, thus overstating the benefits associated with the project.
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EPA was concerned about the variabÍlity in the numbers presented by DRRC for
their mining operation, so EPA independently evaluated employment prospects at
the mine (see DEIS, page 5-51 through 5-54). EPA concluded that DRRC's
projectÍons are in IÍne with other coal mining operations, which indicate a
typical range of 80 workers per million tons of coal mined (DRRC's low end) to
100 r.¡orkers per million tons (DRRC's high end). EPA's research also indicated
that the actual employment mr¡nbers will depend on numerous circumstances,
including the amount of coal mined and the specifics of the mining operation
(for example, the type of mining equiprnent and operations)

The lÍgnite mine survey cited by several commentors and discussed in the DEIS
(p.5-52) indfcates an average of only 61 employees per nillion tons-
However, as discussed in the DEIS (p.5-52), these numbers may not be
representative for the Eagle Pass Mine where the requirements for overburden
removal and restorati-on . could be relatively large, and the mine operation is
relatÍvely smalÌ. Another factor that will increase the work force
requirement in comparíson to the lignite mines, is the fact that the
sub-bitumínous coal nined at the proposed Eag1e Pass Mine will need to be
blended prÍor to shipping (Donald Marston, I994a) .

Part II-C-5- Míne actíwities

Numerous comments focused on the possible impacts of the mine activities on
the immediate wicinity of the mine. I'fost of the possible impacts identified
are subject to extensive regulation under the Surface Míning Control and
Reclanation Act (SMCRA), requiring both mitigation of the impacts to r.tithin
regulatory limits, and monitoring to insure that the mitigation is
accomplished. The regulatory limits are set at levels that are proËecÈive of
public health and safety, and are intended to prevent significant damage to
private property.

BIasting. Several corunentors expressed concern with possible damage to
buildings ês a result of blasting at the mine. The DEIS notes that regulatory
requirements are intended to prever¡t Èhis impact. The regulatory approach co
preventing damage is based on limiting ground wibrations and airblast to
levels that wil.l not cause d¡rnage to properly constructed buildings. DRRC uray
show compliance by direct monitoring of vibratÍons aË a building, using a
seismograph, or by a standardized calculation. DeÈailed records of each blasE
must be retained for RCT or public inspection for at least Ëhree years.

RCT regulations also require that the nine operator inform all residents or
owners of dv¡ellings or other structures located v¡ithin k mile of the blasting
siËe that they may obtain a pre-blast survey of their property without cosc.
lhis notification must be in writing and musË occur at least 30 days before
the beginning of blasting. Those desiring such a survey must make a htritten
request to the operator or the RCT. If requested 10 days in advance of the
planned start of the blasting, the survey must be accomplished before the
blasting begins. The pre-blast survey establishes the condition of the
property prior to any blasting.
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RCT investigates complaints about blasting d:mage. This typically includes
placement of a seismograph at an affected property, to determíne if the
blasting complies with the regulations; the mine operatsor is not informed rnthen
the seismograph is installed. If blasting is not in compliance r¡ith rhe
regulations, the RCT may issue a notice of violation; continued violations can
result in fines or an order to cease operaËions. PerÍodically, RCT also uses
a seismograph to independently rnonitor blasting impacts, even in the absence
of local complaints.

If an ovirter believes thaL blasting has darnaged property, the pre-blast survey
provides evidence of the original condition for use in negotiations wirh the
operaËor or in a lawsuit. The liabilicy insurance the operator ís required to
carry under SMCRA must include coverage for property damage claims. EPA,s
reviev¡ of environmental assessments for surface coal mines in Oklahoma
indicated that blasting damage, if it should occur, would be expected to be
minor (e.g., small cracks). EPA has no inforrnation to indicate that any minor
blasting damage would impact an ovrners' insurance coverage.

Dust impaets. In response to many concerns that the DEIS predicts some
nuisance dust at neighboring properties, it is important to knor¡ that the dust
in question r¡ould be prímarily soil materials from wind erosion and/ox
equipment traffic; EPA regrets if the DEIS gave the false impression that the
mine v¡ould create a blanket of blaek coal dust around the site

Dust emissions are a principal subject of the TNRCC air quality permit. As
part of Ehe permitting process, DRRC has modeled potential dust emissions from
mine sources, including removal of the overburden, hauling of the coal, and
the coal-handling facilities. The model calculates pollutant concentrations
based on topographic and meteorological data, and projected emissions rates
from mine sources, as mÍtigated by proposed control measures. The calculated
concentrations must be within standards protective of public health before a
permit will be issued. TNRCC staff have completed revierv of the modeling and
issued a reconmendation that the draft permit be issued; a public hearing on
the draft permit was scheduled for Decernber 13, 1994 (Jones, L994) .

Because wind direcEion data are not available for the Eagle Pass area, data
from DeI Rio were used in the modeling. The prevailing wind direction in Del
Rio is from the southeast. The modeling assumes that only v¡ater will be
applied to haul roads for dust control, but that a dust-control agent will be
¡nixed with the qtater applied throughout the coal-handling circuit. The
modeling evaluated compliance r¡ith particulate standards (total suspended
particulates ITSP] and particulate matter 10 microns and smaller IPM-f0]) and
evaluated the heälth effects of specific compounds from the list of cornpounds
having health effects screening lewels (in this case, metals and coal dust).
The rnodelíng indicated that particulate levels at the property boundaries
would be well below the standards. The evaluation of health effects indícated
a 108 exceedance of the health effects screening level for coal dust on top of
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a hill immediately north of the property line; because rhat area isuninhabited rangeland, additional emissions controls r.lere not required (Jones,
1994). The health effects screening levels are developed to be conservative,
by dividing allowed occupational_ exposure levels by 100.

As descríbed in the DEIS., pp. 5-22 and 5-23, extensive monitoring is required,so as to ensure that modeling qTas correct and the mitigation proposed i;effective. In addition to specific performance standards for the piotection
of public health, TNRCC regulations do provide some recourse against nuisancedust impacts. Sirnilarly, in addition to requiring demonstration of compì-iancewith State and Federal numeric aír quality standards, RCT regulatÍons provide
that the operator may be required to utilize a variety of dust ào.rtrol
measures as deemed necessary by RCT. Enforcement of these non-numeri-c
standards is, however, a more subjective matter.

Chemical dust control. Several comments asked about chemicals which DRRCmight use to suPPress dust. Nalco Dust-Ban 8801 is the dust control agentchosen by DRRC. It is a proprietary mixture containing an oxyalkylate
compound, which agglomerates the finest particles into coarsLr particles lesseasily blown and of reduced health concern. The product was specifically
developed for the suppressíon of fíne coal dust. Once applied, the materiai
retains ics dust suppression characteristics. Little additional treatment isrequired unless fresh surfaces are exposed. The product is shipped as aconcentrate for dilution with water at a typícal ratio of 1O0O:1 bi volume.
The l0 to 20* oxyalkylate ín the concentrate is a severe eye irritant, butinhalation studies indicate no toxicity hazard at concentrate dilutions of atleast 50:1. If the product becones a wasce, it is not classified as a
hazardous v¡aste and notification of spills of the product is not required. AProduct Bulletin and Material Safety Data Sheet are included as Appendix I.
Additional check on dust problems. EPA recognizes that the relative absenceof dust problens at other coal mines in Texás may reflect the relatively \.retclimate at such mines, most of which are in the eastern or south-central iartsof the state. To ensure that the DEIS correctly predicted that off-site dustimpacts would be minor, EPA has rewierr¡ed the exËent of dust problems at minesin an area more similar in clinate to Eagle Pass, the Four Corners region of
New Mexico.

Several large surface coal' mines currently operate in the New Mexico Four
Corners - the La Plata Mine, the Nawajo Mine and the San Juan Mine - and morehave operated in the area in the pãst. There are residences or businesses¡sithin one-half nile of each of the operating mines. There have been noofficial citizen complaints about dust againsc any of the mines,.either to the
New Mexico Mining and Minerals Division or thg Federal office of SurfaceMíning Reclarnation and Enforcement (Sanderford, L994; O,Rell, Igg4). A reviewof the database of cornplaints at the New Mexico Air Pollution Control- Bureaualso did not find any complaints about dust against Four Corners rnines(Ezeanyin, L994) -
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Occasional ccncerns have been voiced about vÍsibÍtity impacts on ÌJew l{exico
Highway 264, directly adjacent to the McKinley Mine, a surface coal mine
somewhat farther south near Gallup, though there have been no official citizen
complaints against this mine. The McKinley Mine uses a dragline for
excavation, as might the Eagle Pass mine after a few years. The dust created
when the dragline dumps its load is perhaps the most difficult source of
mining dust emissions to control. Based on the investigation of Ner,¡ Mexico
mines, EPA concludes that there have not been significant problems v¡ith dust
in an area of climate similar to Eagle Pass, and regulatory standards have
been complied with.

Dust from trains. Coal dust blowing off the trains transporting the coal to
Carbón L/II is not expected to be a sÍgnificant problem beeause the coal- will
be sprayed with water containing the dust-control agent at every transfer
point in the coal handling circuit, includíng the loadouc gate that dumps the
coal into the train cars. The stockpiles awaiting loading also v¡ill be
sprayed with the mixture. The low speed imposed by the short distance to the
border will tend to reduce the amount of coal dust blown off on that leg of
the trip. The concentrations of dust in the air would be expected to be very
Iow and the small amount of coal deposited near the tracks would contain
extremely smal1 quantities of any trace contaminants in the coal.

Water quality. impacts. Seweral comments raised concerns .about the \¡/ater
quality impacts from the sedimentation ponds, including both direct effects of
pond discharge, and recharge through the pond bottoms. EPA's judgments about
!¡ater quality impacts from the mine are based on several considerations:

. there is no evidence of water-qua1íty degradation at present (i.e.,
nothing to suggest an existing problem whích r¿ou1d be made !¡orse by
nining);

. no acid-forming sediments or materials with significant amounts of toxic
material have been identified in the overburden at the site, and if they
rtlere identifÍed, they could not be placed at or near the land surface
(i.e., there ís nothing about the mine to suggest that an entirely ne!¡
problem will be created);

. EPA's technology-based NPDES perrnit reflects the agency's knowledge that
the principle water quality problems from strip mines occur if there is
low pH (not a concern at this site, where materials are measured as
alkaline) or from sediment (controlled by sediment ponds, and not a
concern for recharge).

Monitoring and permit enforcement provide additíonal assurance
significant adverse impacËs will not occur.

that
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D. COORDINATION

Overview' section 3 - 3 of che DErs summarized environmental laws, regurationsand programs (other than NPDES and NEPA) which appry to rhe operations of theEagle Pass Mine' This discussion consídered: the Federar surface MiningControl and Reclamation Act (sMCRA), as enforced by the Railroad. commíssion ofTexas for the mine permit; ihe Endangered species Act for threatened andendangered species; sectíon 404 of che- crean l.later Act, for rvetrands; theNationar Historic Preservation Act for curtural resources; and the TexasNatural Resources conservation commission for the Texas wastewater dischargeand air quality permits.

Two of these laws assign EPA specific, formal consurtation responsibiríties-EPA is required to:

' consult with the u. s . Fish and wÍldlife service (uszus ) concerningendangered species (seetion 7 of the Endangered specíes Act and thereforeoften referred to as Section 7 coordination);

' consurt ltith the state Historic Preservation officer (sHpo) and with theu's' Advisory council on Historic Preservation (AcHp) on historic andarchaeorogic (curtural) resources (section 106 of the NatÍonal HistoricPreservation Act).

Table r-2 of the DErs sum¡nari.zerl monitoring and mitigation efforts stemmingfrom this coordination, and from the other eniironmentar permittingrequiremenËs idencified above. coordination is an ongoing process, whichcontinues beyond the timeframe of the Ers. To the exlent that additionalcoordination has occurred since the DErs v/as published, ne.,r information isincruded here in the revised sumrnary Tabre r-2- Arso, below, in the sameorder as section 3.3 of the DEIS, npe su¡nmarizes coordination efforts sincethe DErs was published. Key leËters, ínvolving coordinarion during that rimeare incruded ín AppendÍx D. Note also that ;dditional Ínformation regardingcoordination is provided in the^.FErs, in response to specífic cor¡oents (e.g.,clarificatÍons of the Section 404 process).

The mine perrnit' RCT has approved- the nining perrnit v¡ith six provisions (seeAppendix E) ' Both the minl- permit and NpDËs perrnir, if issued, v¡ould haveapproximate concu-rrent 5-year terms. Both would require reapplication andreissuance for Lhe míne to continue in operation past the initial pernitterms ' This Process of repermitting would o..,rr each 5 years for the durationof mine activity.

Endangered species (sectíon 7\. EPA believes issuance of the NpDEs permit tobe an action which i" tituty co adversely affect endangered ocerots and/orjaguarundi and entered Ínto fornal 
"ons,iltation with the u.s. Fish andItlildlife service pursuant to section 7 of the Endangered species Act. DRRCworked closely with the u.s. Fish and llildlife Service to deverop a mitÍgationpran for ocelots and jaguarundi. This coordination is reflected in a
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biological assessment which r,ras prepared by consultants to DRRC after the DEIS
r{as written, but before the DEIS v¡as published; and an addendum to the
bíoLogical assessment r,¡hich v¡as prepared af ter the DEIS v¡as published. The
biological assessment and its addendum represent nevr information, and are
summarized in a new section of the EIS, Section 5.4.5. SecEion 5.4.5 can be
found in Part III.C of this FEIS-

The EPA received Èhe U.S. Fish and Wildlife Service's draft biological opinion
on October 24, L994. The EPA requested clarífication of ambiguities found in
the draft opinion by its comment letter to the USFI.IS on November 4, L994 (See
Appendix F). The Service sent its final biological opinion to EPA on November
23,1994- This final opínion, also contained in Appendix F, does noÈ resolve
EPA's previous concerns and, indeed, creaLes some additional ambiguity. It
appears that the USFTIS is uru¡illing or unable to provide a compleEe biological
opinion in this matter because there is no currently available site-specific
"scientific daEa regarding the possible use of the project site as habitat."
i.Iith or without benefit of a clear and compleËe USFI.IS opinion, EPA, Region 6

must make its decision about NPDES permit issuance. After considerÍng all
comrnents received on this FEIS, EPA will make that decision.

llaters of che U. S. /I.Ietlands (Sectíon 404) . Initial formal coordination
establishes whether or not jurisdiccional "waters of the U.S." or "l¡etlands"
will be involwed; jurisdictional refers to waters or wetlands that are subject
to Federal regulations. As indieated in the DEIS, El¡n Creèk has informally
been identified as "waters", but no "wetlands" subject to Section 404
jurisdicÈion were identified. lletlands outside of Ehn Creek exist, but are
tentatively determined to be not associated with "vraters". Final
determinaÈions on these points nay require surveying for wetlands (aecording
to certain environnental criteria) and development of specific nitigation
plans.

Ihe process will repeat itself to some extent when DRRC applies for additional
five-year rnining permits. The first five-year permit area contains most of
the possible "rùaters" or "wetl-ands" in the life-of-urine area: some 23 acres
of "vlaters"; eight acres of "artificial" wetlands resulting from canal
seepage; and 15 acres of stock ponds. Review of aerial photos indicate that
future perrnit areas could, all together, contain another three or four acres
of natural riparÍan areas along internittent streams and a few more snall
stock ponds.

Cultural resources (Section 106). Since the DEIS was published, Ëhe results
of two inEensive ("Phase II") cultural resource surveys (Uecker, 1994; Uecker
and lJarren, 1994) have been released. As índicated in the DEIS (Seetion
5.5.2), protection of cultural resources centers around a ProgrammatÍc
Agreenent (PA) which has been developed by EPA in consultation wiÈh Èhe
Historic PreservaËion Officer of Texas and the Advisory Council on Historic
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Preserwation (see Appendix G). This PA provides the procedural framework
under which cultural prooerties eligible for inclusion to the National
Register of Historic Places will be identifÍed and protected prior to cheir
disturbance or destruction in the course of mining operations. Through its
concurrence in the PA, Dos Republicas Resources Company has committed to fully
cooperate with EPA, the Council, and the Texas Historical CornmissÍon in thÍs
effort.

Members. of the public with interest in this undertaking and its effects on
historic properties are provided reasonable opportunity to have an active role
in the Section 106 process. Traditional cultural resource leaders and other
Native Americans are considered to be interested persons r¡ith respect to
undertakings that may affect historic properties of significance to such
persons- The Síerra Club Lone Star Chapter and the Kickapoo Tribe have been
included in the Section 106 consultation process as "interested parties".

Other interested persons, âs follows, are invited to participate in the
Section 106 consultation process: 1) the head of a local government when the
undertaking may affect historic properties within the locaI government's
jurisdictÍon; 2) the representacive of an Indian tribe in accordance wich 36
CFR Part 800. 1 (c) (2) (iii) ; 3) owners of affected lands; and 4) other
interested persons when jointly determined appropriate by the EPA, the
Historic Preservation Officer of Texas and the Advisory Council on Historic
Preservation. The EPA requests that any other entities wishing to be
interested parties should let EPA know during the 30-day review and conment
period on this Final EIS.

Texas wastewater and air quality. TNRCC has certif ied that the l¡aster,rater
permít will Comply with Section 401 of the Clean lùater Act, concerning the
meeting of Texas water quality standards. TNRCC approved the Hearing
Examiner's order Ëo issue the wasteq¡ater perurÍt to DRRC on November 29, L994
(see Appendix H).

As discussed earlier in Part II.C.S, TNRCC staff has completed its review of
DRRC's application for an air quality permit and has issued a recouurendation
that the draft perrnit be íssued; a public hearíng was scheduled for December
13, 1994.
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III. MODIFICATIONS AND CORRECTIONS TO THE DRAFT EIS

This part of the Final EIS contains revisions made to the DEIS based on errors
and omissions identified through the publÍc review process, or resulting from
internal review by EPA and the EIS consultant. Minor changes are incorporated
into a list of Errata, III.A. Page rewísions are presented in III.B; a nevt
section in III.C: and additÍonal citations in III.D.

A. EDITORIAL CHANGES

The changes in the DEIS listed below are of an editoríal nature; they
represent corrections of minor errors, or minor additions and rev¡rites to
material, in the DIES. Consequently, the affected pages have not been
reprinted in full. In each case, the page, paragraph, and line that has been
revised is identified; "Line" refers to a line of print. Revisions are
indicated in the "Change" column. New or rnodified material is underlíned.

Paqe No.

1- I

L-9

Paragraph

Table 1-2, Surface
\,rater, during re-
clamation and after

Tab1e 1-2, Endangered
specÍes, Federal
Section 404 permit

2nd paragraph

lst paragraph

lst paragraph

1st paragraph

Line Chanqe,

In the sentence beginning
"Jurisdictional r^raters. . . ",.
replaee the word "will" with the
urord "may".

Replace "pre-mine plans are
required for replacement of
wetlands; perÍodic inspectíons",
with "periodic inspections may be
required".

Replace "inactive" with actiwe.

Replace "wilI" with may.

Add: "DRRC expects that if a
dragline is used. its use will be
Iirnited to Area D lKost. 1994)."

1 Replace first sentence v¡ith: DRRC
estimates its' water use demands
as follows: industrial use 300
acre-feet per year (AFY). of which
rnore than 250 AFY is for dust
control on roads: irrigation use
800 AFY: possible alternate
supplies for area landowners 100
AFY.

III-1
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4-8

4-8

4- IL



FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

Paqe No.

5- 5

5- 5

5-6

5-13

5-I7

5-19

s-19

Paraeraph

Table 5-1, Natural
units, wildlife

Table 5-1, Natural
units, r^¡ildlife

2nd paragraph

lst paragraph

4th full paragraph

2nd paragraph

3rd paragraph

lst full paragraph

1st paragraph

5th paragraph

paragraph

paragraph

Line Chanqe

5 Replace ,'Figure 5-1" with ,'Figure
I-2".

6 Replace ,'spring-fed" with
"rain- fed" .

3 Replace "1. 12" wiLh "1. 14" .

3 After "No. 2L" insert "within the
míne area".

4 Replace "Figure 4-2" with "Figure
1-1".

3 Following the sentence beginning
"To secure CÍty vrater...',, add
this sentence. "This water line
may require a section 404
authorization under the Clean

the United States. "

3 Replace the sentence beginning
"The existing area ,.." and the
following sentênce, with: "Those

to hook up to the system. should
expect a more re1iable. better

discussion of induced growth
impacts refer to Section 5.6-2-"

Delete the words: ,'no.w underway".

After "bunchgrasses", add: "gg
well as other areas of dense brush
1-^L; ¡^+trrrdu!LdL .

6 After "results of trapping survey,
1993", add: ": SWCA. 1994a and
b".

7 Replace "48" 
.with 

',57,, .

5 Replace ,'one square mi1e" with
"474 acres', .

TTT-2

5-23

5-27

5-27

s-21

5-33

7

3

5rh

1st
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Paqe No.

5-33

s-33

5-33

)- 54

5-34

5-3s

5 -37

Paragraph

1st paragraph

3rd paragraph

4th paragraph

2nd paragraph

2nd paragraph

before lst fuII paragraph

2nd paragraph

Change

After "hunting", add ": cattle
zl;azirtq" .

Replace the sentence starting
"Trapping..." with che following.
"Trapping on the pro'i ect area was
completed. but DRRC discontinued
the study before the 10-mile
radius survel¡ was conducted.
because it interpreted informal
consultation between DRRC and
USFIIS as indicating thar USFI^]S

considered the project site to
contain potentíal habitat. and
failure of a trapping study to
demonstrate the presence of the
cats would not refute this
finding. "

Replace "very fe!¡". with "fel¡".

Replace "Four" with "Five".

Insert the following sentence
after " (F.lrIS, 1993) ". "In 1993.
one or potentiall]¡ tr,¡o j aguarundi
with 2 kittens were reportedly
seen approximately five miles
northeast of Eag1e Pass about one
mile from Elm Creek. "

Insert the followi-ng paragraph:
"EPA has included a summary of
DRRC's biological assessment and
current mitigation proposals in
Part III . C. and the USFI{S'
biological opinion in Appendix F.
This information was received
since the DEIS rr¡as written."

Replace "100 feet" with "IQ_lgÉ"

Line

III-3



F]NAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MTNE. TEXAS

Paee No.

5 -39

5-s3

s-58

5-s8

5-66

s-68

Paragraph

2nd paragraph

Table 5-5

5th paragraph

5th paragraph

2nd. paragraph

lst paragraph

Line Chanqe

Replace the sentence beginning
"The COE has. . . " with the
following. "The COE has indicated
that the applicant for a 404
permit v¡ÍIl benefit by resolving
issues (e.9.. r,¡ith FI^IS) prior to
submittíng a notification letter
for permitting under a COE

natíonwide permit (see Section 3.3
of this EIS)."

In the column headings, change the
second footnote 1 to "2" and
footnote 2 to "3"; at the end of
the table change footnoÈe 1 to u2"
and 2 to "3"; add a ne!/ footnote
as follows: "1,/ Source: DRRC.
1993 as reported in UTSA. 1993:
Don Marston. 1994"..

Delete the phrase "and about
L/4-L/2 mile up Thompson Road";
insert after "Iorr¡ water areas":
"and additional base coarse to
strengthen the road"; and ínsert
after "Rodriquez, L994": "Howard.
1994" .

De1ete the sentence beginning "The
work on Thompson Road . .. " and
replace it with: "It is
anticipated that work on the
ímprovements to Thompson Road víIl-
go to bid in the spring of 1995
(Howard. 1994)"; and insert after
the phrase "If the construction",
the phrase : "Íg_-5!glgæô_e!é".

Replace "nitrous" with nitrogen.

Replace "poËential for" with
"I¿reyc4.b-d".
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Paqe No.

5-68

5-68

5 -69

5-69

5-73

Paragraph

lst paragraph

4th paragraph

2nd ful1 paragraph

3rd full paragraph

lst paragraph

Chanqe

Replace "background" wíth
"baseIine".

Replace "also considered" with:
",hovrever did not consider"

Replace "load factor at the po!,¡er
plants" with: "conversion of SO2
to sulfate aerosol".

Replace "undermine" with,'ímDedel,.

Add the following paragraph:
"The U.S. governrnent would also
be. in effect. sanctioning an
action that is contrary to the
National visibíIity goal
established by Coneress in Section
1694 of the Clean Air Acr. i.e..
"the prevention of future. and
remedying of any existing
impairment of visibilir)¡ in
mandatory class I Federal areas
which impairment results from
manmade air pollution- "

Line
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B. PAGE REVISIONS

Three page(s) of text, and one table have been revised and reprinted in theirentírety. Revised text í-s underlined.

The revisions are listed below.

Text revisÍons: DEIS page 3_ 6
DEIS page 5-28
DEIS page 5-45

Table revisions: Table 5_2, DEIS page 5_32
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REVISED DEIS page 3-6

required to protect such sites. Section 5.5 of this EIS assesses the impact of the proposed
action on cultural resources.

TNRCC. Two permits are required from the Texas Natural Resources Conservation
Commission. One is a surface water discharge permit analogous to the Federal NPDES
permit; the permitting process is managed by the 'Watershed Management Division. An air
quality permit for emissions from the proposed coal-handling facility is the responsibility of
the Office of Air Quality.

The permits will require the Eagle Pass Mine to control the concentrations of pollutants
in its discharges to surface water and in its emissions to the air so that standards set by the
State of Texas for the protection of the environment and the health of its people are not
exceeded. Construction of the coal-handling facility cannot begin until the air-quality permit
is acquired

DRRC's application for its surface water discharge permit \ryas approved by TNRCC on
November 29, 1994- DRRC's application for its air quality permit is administratively
complete, and was scheduled for public hearing on December 13. 1994.

Migratory birds. The applicant will need to comply with the Migratory Bird Treaty Act
(MBTA). which prohibits takings of non-eame migratory birds. nests. or eggs without a

USFWS permit. The applicant states that if it appears that migratory birds could be
impacted b]¡ DRRC's project. DRRC's clearing activities will be accomplished durins
non-nesting periods of the year. and in accordance with accepted practices (Kost. 1994a).
Based on bird lists provided in DRRC's application to the RCT and in DRRC's biological
assessment. migratory birds do use the Elm Creek corridor. It is EPA's understanding that
the applicant should seek an MBTA permit from the USFWS law enforcement branch if it
intends to conduct clearing activities during nesting season. or to move nests-

Raptors. DOI's comment letter indicates that special permits are required under State
and Federal regulations to authorize the disturbance of raptor nests and their contents. The
USFWS field supervisor must be contacted immediatel)¡ if raptor nests are encountered in
the permit area.
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REVISED DEIS page 5-ZB

Hawk. Mammals include over 100 healthy white-tailed deer, coyotes, woodrats, bobcats,
collared peccary, raccoons, porcupines, feral pigs, skunks, armadillos, and beaver. A
jaguarundi sighting is discussed in Section 5.4.3, as are sightings of several reptiles.

Riparian corridors. Riparian (stream-side) habitats are important to wildlife for reasons
which include: a natural diversity of habitat conditions; the availability of food, water and
cover; an edge effect with adjoining areas; and use as a travel corridor for certain species.
These benefits can be especially critical in arid areas. The riparian zone along Elm Creek
may be an important habitat for carnivores, which can use it as a travel corridor to and
from the Rio Grande and beyond (Tewes/Hicks, 1993).

and ca The Maverick County Canal also
is a potential riparian corridor rinking to habitat along Elm creek.

The City of Eagle Pass intends to establish a no-development corridor along the Rio
Grande and lower EIm Creek (Ruiz, 1994). This action should help maintain the value of
whatever riparian corridor habitat does exist in the area.

The Rio Grande is
potentially important corridor, especially upstream from the Elm Creek confluence:

SW
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(revised DEIS page 5-28 conr.)

To the north the habitat comes very close to the ephemeral headwaters of creeks in the
Nueces River drainage (e.g., Picosa Creek). At this time there has been no survey of the
type which would determine whether Elm Creek acts as an important travel corridor
between the Rio Grande area and the Nueces drainage; or instead is an habitat island or a
branch off of Rio Grande habitat.

one-fourth the average home range of a male as described by Tewes (19g6).

Aquatic resources. Gomez and Lindsay (1992) provide an extensive list of fishes that
could occur in the permit area, including some species which probably occur in Elm Creek
on the project area only during the spring run of the fishes which use small streams for
spawning. Four species of fish were obtained at a seining site near the Highway 1588
(Thompson Road) bridge along Elm Creek. Fishing activity was also observed there, with
large-mouth bass, sunfish and catfish being the main sport species (Gomez, lgg4). As
detailed in Section 3.3, COE indicates that the Elm Creek channel between high water
marks probably will be considered jurisdictional waters of the U.S. This area comes to 23
acres in the five-year permit area; the life-of-mine jurisdictional waters area has not been
calculated.

Rain-fed pools and two associated toad species \ryere observed in Area uyu.

Approximately 8 acres of artificial wetlands, resulting from canal seepage, are located
between the end of l¿teral 2L and Elm Creek. At least seven small stock ponds (15 acres
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REVISED DEIS page 5-45

Induced development. The proposed mine will encourage the construction of new
homes and businesses in Eagle Pass and Maverick County. over a lO-year period, it isexpected that about 100-200 new families will move to the area as a result of the mine;70% of these families will have workers employed at the mine (see section 5.7.3). Thesefamilies, as well as workers with increased incomes, will create a demand for newhousing' This demand will contribute to the overall growth of the area but is not expected
to create any signifìcant problems (see Section 5.7).

one area where growth may be concentrated as result of the mine is north of town
between Eagle Pass and the mine site. Not only is this location convenient for workers at
the mine but its development would be supported by the water line which will extend from
Eagle Pass to the mine. Such growth has the potential to foster urban sprawl and a demandfor other services to be extended into the area before it is economically feasible to do so.In this case, City Off,icials do not feel there will be a problem because the city hasinstituted "limited purpose annexation" which allows the City to implement zoning in
unincorporated areas to manage growth and the extension of services (Ruii, lgg4).

Blasting' Property impacts of blasting should be minimized by RCT requirements
regarding safety, noise and vibration (see discussion in Section 5.3). For example, DRRCwill be required to notify all residents and owners within one-half mile of rhe blasting siteof their right to request a pre-blast survey of their property, ro nri any future damage
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(revised DEIS page 5-45 cont.)

caused by blasting can be documented. However, EPA's review of environmental
assessments for surface coal mines in Oklahoma indicated that there can be problems with
the use of a one-half mile radius from the blasting site to delineate areas likely to be

impacted by blasting. The character and structure of geologic materials can act to
"telegraph" blasting effects to areas beyond the one-half mile radius (LWA, 1993). If
evidence of blasting damage occurs, the RCT may specify lower limits on airblast levels in
the vicinity of a specific blasting operation to prevent damage. Also see the discussion of
blasting in Section 5.3.

Abandoned mines. Abandoned mine shafu can be a hazard to existing land uses, a

condition that can be aggravated by nearby active surface mining. Effects of actions such
as dewatering and blasting on old shafts are difficult to predict, as shafts have unique
characteristics and can react differently. Hazards include collapse, fire and acid mine
drainage.

There are no known abandoned underground mines within the first five-year mine
permit area. For other parts of the life-of-mine area, review of such features is conducted
by the RCT once a specific application is made. Of concern at EPA's scoping meeting
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REVISED DEIS page 5-32

Table 5-2, Threatened and endangered spec¡es

state and Federally listed species that may occur in Maverick county

Category/species

Federal Endangered
FeLis pardalis
FeTis yagouaroundi
FaTco peregrinus anatum

Federal Threatened
FaTco peregrinus Ëundrius
Ursus americanus

Federal Category l*
Charad r i-u s mont a¡lus

Federal Category ll**
Buteo regaTis
Buteo nitidus maximus
Icterus graduaeauda auduboni i
Icterus cucuTTatus cuculTatus
Lanius Tudovicianus
C rotaphytus ret iculatus
Phrynosoma cornutum
Siren intermedía texana
Ac Leis antåes crass ifo7ia
PTegadis chihí
CycTeptus eTongatus
Etheostoma grahami

Common name

OceTot
Jaguarundi
American peregrine falcon

Arctíc peregrine falcon
BLack bear

lTountain pTover

Ferruginous hawk
Northern gray hawk
Audubon's orioTe
lTexican hooded orÍole
Loggerhead shrike
Reticulate coTTared Tizard
Texas horned l-izard
Rio Grande Tesser siren
Texas trunpets
l"lhtte-faced ibis
BIue sucker
Rio Grande darter

State-listed

Endangered
Endangered
Endangered

Threatened
Threatened

Threatened

Threatened
Threatened
Endangered

Threatened
Threatened
Threatened

Endangered
Threatened
Threatened
Threatened
Threatened
Threatened

state Endangered and rhreatened (not Federaily listed)
lVasua nasua Coati
lTyctería americana
ButeogaTTus anthracinus
Buteo aTbonotatus
Gopherus berlanderi
Drymarchon corais

Wood stork
Common black-hawk
Zone Ëai7ed hawk
Texas tortoíse
Texas indigo snake

* CATEGORY I: Candidate species for listing, with sufficient information available for listing.

**GATEGORY II: candidate species for risting, awaiting morc information.

" Federally listed as threaæ¡ed due to similarity of appearance to Louisiana black bear; this tisting pertains to illegal traffic in
endangered species' not to land management projeca in areas outside the range of the l,ouisiana black bear and therefore doesnot pertain to this project.

Source: FWS, 1993; FWS, 1994; Monill, I992a: TprilD
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C. SECTION REVISIONS

Since the DEIS eias written, EPA has received DRRC's bíologica1 assessment of
its mitigation plan and an addendum to the biological assessment- To address
the ne¡rr informatíon contained in those documents, EPA has added a ner.t section
here, Section 5.4.5, which presents EPA's sunmary and evaluation of DRRC's
biological assessment. (A copy of the complete biological assessment is
a¡¡ailable for review at the Eag1e Pass Public Líbrary).
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5.4.5 EPA's summary of DRRC's biological assessment

In support of EPA's coordination with the USFV/S under Section I of the U.S.
Endangered Species Act, and in order to update EPA's biological assessment presented in
Section 5.4.4 of the DEIS, DRRC has prepared a biological assessment of the proposed
project's potential impacts on ocelots and jaguarundi, and has submitted this âssessment to
EPA and to USFV/S. The biological assessment was prepared by DRRC's environmental
consultant (SV/CA, Inc.), and consists of DRRC's original June 1994 biological assessment
(SV/CA, 1994a) and an August 26, 1994, addendum thereto (SWCA, 1994b). The
following text surnmar'ues the two documents submitted bv DRRC.

Introduction. USFWS indicates that two federally endangered species, ocelot and
jaguarundi, may potentially occur in the project area, due to their historical ranges, site
records, and some apparently suitable brush habitat. DRRC states that there is no
confirmed evidence of ocelot or jaguarundi on or immediately adjacent to the project site;
that potential habitat areas are too small to support the cats; and that a lack of significant
areas of suitable habitat north and south of the site make the site's use as part of a
movement corridor unlikely (SV/CA, 1994a). DRRC concludes that the probability of
significant impacts to the felids is small but that, because it is essentially impossible to
conclusively prove the cats' absence, the company has developed a mitigation plan, and that
with the proposed mitigation, long-term impacts should be insignificant whether or not the
cats are present.

Existing environment. DRRC states that Tewes/Hicks (1993) delineated 392 acres of
dense brush habitat (greater than 75 7o horizontal cover) in the project area. TewesiHicks
describe this habitat as nearly continuous, but DRRC finds that the dense understory occurs
as patches (SWCA, I994a). DRRC quantified this vegetation by measuring percent cover
(because of Tewes' work indicating it as a useful measure of cat habitat), and vegetation
volume (because of SWCA's arid land riparian experience indicating it as a useful analog to
bird populations, as presented in Mills et al., 1991 [Appendix A of SWCA, 1994a]).

DRRC laid out 15 transects across the Elm Creek channel brush habitat, and made
measurements that included the unvegetated Elm Creek channel (47 feet wide on average) in
the summary statistics given in Tables 1 and 2 of SWCA (1994a). USFWS requested rhar
Elm Creek brush-habitat statistics exclude the unvegetated channel, and DRRC did this in
Tables 5 and 6 of SWCA (1994b). Another 97 transects, grouped into lL segments, were
laid out longitudinally in the proposed upland bypass corridor. Upland bypass segment
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locations are given in Figure 8 of SWCA (1994b) and vegetation measurements in Tables 7,

8, and 9 of SWCA (1994b). Table 5-3a summar'ues the Elm Creek and upland bypass

measurements. Percent cover is uniformly higher along Elm Creek, as is vegetation volume

in the second meter above ground; but vegetation volume in the first meter above ground is

actually higher in the upland bypass corridor. The Elm Creek measurements will be used

as vegetation density goals for other corridors, as discussed below.

Table 2 of SWCA (1994a) shows that dominant plant species along Elm Creek included

mesquite (Prosopis glandulosa) (2I.9% of the total volume), cedar elm (Ulmus crassíþlia)
(15.5%), whitebrush (Aloysia gratissintn) (L3.8%) and alkali sacaton grass (Sporobolus

aeroídes) (12.1%).

Dominant plant species in the upland bypass corridor varied by segment, but overall
dominants included mesquite (19.2% of the total volume), various perennial grasses

(17.3%), blackbrush (13.9%) and whitebrush (8.1%). Trees and shrubs accounted for more

than 75% of the total plant volume, subsh¡ubs for 7.6% and perennial grasses for slightly
more than 17% (SWCA, 1994b).

In addition to these vegetation surveys, Table i0 in SV/CA (1994b) provides a list of 90

birds species observed by SV/CA personnel during visits to the project site and the

immediate vicinity; these are casual observations and \¡/ere not intended for purposes of bird

survevs.

Proposed project. SWCA (1994a) contains information on the mining project which

does not conflict with or add to the discussion in the DEIS, and therefore is not

summarized here.

Listed or proposed soecies present on the site. Information provided by DRRC on

endangered and threatened species is similar to that provided in Section 5.4.3 of the DEIS.

SWCA (L994a) states that the 392 contiguous Elm Creek brush habitat acres delineated by
Tewes/Hicks (1993) are far less than the average composite home range for ocelots of 7,000
acres for males and 4,400 acres for females determined based on telemetry data (Tewes,

1986), and only slightly larger than the smallest known continuously occupied area of 301

acres for a young male. DRRC concludes ttrat it is highly unlikely that any ocelot home

range would be confined entirely to the project area.

Analysis of direct impacts. DRRC ståtes that because the status of ocelot and
jaguarundi on the project site are not known, impacts to ocelot and jaguarundi are

necessarily unknown (SWCA, 1994a). Because these cats are higtrly mobile and secretive,

DRRC judges that it appears unlikely that one would be killed or injured by mining
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Table 5-3a. Measured existing vegetation densities

percent coverz
lst meter, average
lst meter, range
2nd meter, average
lst and 2nd meter,

combined average

vegetation volume; rÑ tr&
lst meter, average
lst meter, range
2nd meter, average
lst and 2nd meter,

combined averase

Elm Creek corridorl

66
38 to 91
48
75

upland bypass corridor

46
13 to 68
28
51

0.35
0.15 to 0.469
0.109
0.4s9

Notes:

1) EIm Creek brush habitat vegetation densities exclude the unvegetated Elm Creek
channel.

2) DRRC included only cover provided by trees and shrubs in its upland bypass percent
cover measurem€nts, excluding perennial grasses and subshrubs because they ãid not
SPqea¡ to provide much cover for cats. If perennial grasses and subshrubs had been
included, cover in the first meter in the ufland corri-dor would have averaged, gl%,
much Sgner than in the first meter of the dense brush habitat along Elrn Créek. AIi
vegetation was included in the percent cover measurements along Èlm Creek, becausè
the majority of pe.repr?l grassel (mostly alkali sacaton) appeared 

-to provide significant
cover, and few subshrubs are present.

Source: SWCA (1994b)

0.301
0.173 to 0.487
0.195
0.495
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activities. It cites three indirect potential impacts that could occur: destruction of habitat;
interference with a possible movement corridor; and disrurbance by noise and human activity.

DRRC st¿tes that effects of habitat destruction are unknown because the degree of use

of the habitat by the cats is unknown (SWCA, 1994a). However, it concludes that the

maximum number of ocelots that would be displaced by the proposed project is likely to be

one, based on known home range sizes. DRRC further concludes that habitat destruction
due to induced development between Eagle Pass and the mine site is unlikely to affect
habitat suitable for the cats since that development would not be along Elm Creek.

l¡ss of riparian corridors. SWCA (1994b) addressed interference with a possible
movement corridor by presenting: 1) the results of a partial survey of the Elm Creek
corridor from the southern edge of the permit area at Highway 1588 to the Rio Grande, and

2) some analysis of corridor potential along Elm Creek to the north of the site, and along
the Rio Grande near its confluence with Elm Creek. These findings were presented

previously in the FEIS, in Part III.B, page revision of DEIS page 5-28.

Other impacts. DRRC states that the potential for genetic isolation of any cats north of
the project area due to mining activities is slight, since there are unlikely to be any ocelots

there because the. project area is at the northern edge of the potential range of the ocelot
(SWCA, 1994a). It notes further that ocelots can tolerate some human disturbance, as

discussed in the DEIS, and are known to inhabit areas quite close to urban development,
including irrigation canals and drainages. If the cats are in the area now, they must already
be tolerating human activities-

DRRC states that cumulative effects would be due to brush clearing on private land, and

are unknown (SWCA, I994a); and that such private actions would be subject to Section 10a

of the Endangered Species Act (ESA) and therefore would not be cumulative impacts under
the ESA. DRRC asserts that death or direct injury to an individual of the species must be

shown in order to constitute a take, as that term is provided for in Section 10; no take

could occur if no cats are shown to exist in an area.

DRRC also briefly examines impacts to listed species of Texas as a result of burning of
Eagle Pass coal at the Carbón I/II power plants (SV/CA, 1994a). A table of listed species

found within the potential sulfur dioxide plume of the Carbón I/II complex is included as

Appendix A of SWCA (1994a). DRRC states that acid rain studies in the southwest have
shown that sulfur dioxide impacts, if any, occur near to the source, and that there are

currently no documented adverse effects of acid rain in the southwest.
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DRRC's preferred mitigation alternatives. DRRC analyzed five alternatives for
mitigating the impacts outlined above. DRRC's preferred alternative is described in detail
here; a brief review of the other four alternatives follows.

DRRC, its consultants, and usFv/s have developed a set of measures
mitigate any potential impacts to ocelot and jaguarundi. These are listed in
and include:

to minimize and
SWCA (1994a)

1)

2)

minimizing extent of potential habitat disturbed at one time:

maintaining existing brush habitats along Elm Creek as long as possible, and replacing
these habitats as quickly as possible following disturbance;

3) creating additional brush habitat corridors within the project area during mining
activities and providing for their protection following completion of mining;

4) creating a brush habitat bypass corridor around the project site prior to any disturbance;
and

5) minimizing noise and human activity impacts adjacent to brush habitat corridors.

In SWCA (1994b), DRRC commits to maintaining a continuous brush habitat corridor at
least 100 feet wide, by not disturbing the existing corridor along EIm Creek until volume
and cover in the bypass corridor equals or exceeds that measured in existing brush areas.
At the end of mining and reclamation, DRRC ståtes that four brush corridors will be
present instead of the one present now, and the quantity of dense brush habitat on the site
will be approximately doubled. These mitigation measures are in addition to other
reclamation plans, such as the establishment of 206 acres of bottomland woodland habitat
required by RCT.

Revegetation. SV/CA (I994a) summarizes DRRC's proposed revegetation methods, and
experiments that DRRC plans to conduct on their effectiveness. There are no known
revegetation efforts in similar brush habitats. TPWD (1993b) describes brush habitat
restoration initiated on at least 27 acres of potential future ocelot habitat, by planting native
seedling nursery stock at the I¿s Palomas Wildtife Management Area. DRRC says that this
project shows preliminary success, and that with appropriate soil preparation and irrigation it
seems likely that seeding would also be successful.
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Two other revegetation methods - individual plant salvage and group salvage - appear to
be experimental in this part of Texas, but have proven successful in other areas. DRRC's
consultant, SV/CA, has extensive experience with individual plant salvage in Arizona's
Sonoran desert, where it has used a box technique to move over 2000 large mesquite and
palo verde trees with a 95% success rate, and has also used tree spades with a somewhat
reduced success rate (SWCA, 7994a).

Group salvage, entailing the movement of whole pads of vegetation using large
equipment, has been employed for reclamation at two northwestern Colorado coal mines,
with survival rates varying between 43 and 100 percent in one program dating back to
1982. DRRC says that persomel in these programs believe the success rate could have
been improved had the mine employed irrigation during the dry season of the first growing
year instead of only once immediately upon transplanting (SWCA, 1994a).

DRRC describes a series of experiments it intends to conduct over the first five years of
mining, to determine how well the various methods will work, and which method can most
adequately and quickly recreate the habitats at the least cost (SV/CA, 1,994a). The
experiments will be closely monitored against undisturbed plots. It is anticipated that it will
take two to three years to determine the best method, but all methods should be successful
to some degree.

SWCA (1994a) proposes that the revegetation experiments occur on a 2}-acre area along
diversion C-C', which is easily accessible and near water, and which will be fenced against
rodents (SWCA, 1994a). Within this area, Iand will be subdivided for testing of the four
proposed revegetation methods. Seeding will be tried on one acre. 4000 seedlings,
obtained by contracting with a nursery, will be planted on another acre. Individual salvage
of 500 individual plants and sh¡ubs from Reach 1 will be attempted on two acres. And 400
pads of vegetation from Reach 1 will be transplanted into a five acre area, as a group
salvage test. The group salvage method should be the quickest way to get plants
established, if the pads do not crumble and if they are irrigated (ideally over at least one
growing season); however, group salvage may be expensive. With this technique, the
smaller and shorter plants are most likely to survive, which is satisfactory because the brush
habitat desired does not appear to be dependent on a tree canopy.

SIVCA (1994b) modifies the above outline, saying that the experiments will take place
on three test plots of 5 acres each, as shown on Figure 3 of the reference, and that
additional areas may be established if monitoring efforts so require. SWCA (1994b) does
not give details on how this test plot change would affect other aspects of the vegetation
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experiments. Experiments would also take place along the length of diversion ditch C-C,,
and perhaps in the area where Reach 3 would be relocated following mining. Note,
hotryever, that revegetation along diversion ditch C-C' has been dropped from the mitigation
plan since SWCA (1994b) was written; see Appendix F of this FEIS. DRRC may seek
expert assistance from Texas A&M.

DRRC proposes submitting the following revegetation reports to USFryS: a research
program design within two months of Section 7 permit issuance; quarterly and annual
progress reports on the revegetåtion experiment (1995-1999), and a final report in 1999; and
annual reports on revegetation progress and monitoring for 2o years, starting in December
1994- Site visits by USFV/S will be accommodated on request. As results from the
vegetation experiments become available, they will be put to use in the ongoing reclamation
process.

Mitisation sequence. DRRC states that at the end of mining, four corridors will be
present on the properry, versus the one now: diversion C-C', two Elm Creek corridors,
and the upland bypass corridor (SWCA, lgg4b). Since the C-C' corridor has been
dropped, there will be three corridors at the end of mining- Brush habitat on site will
consist of 108 acres of original brush habitat, 187 acres of created brush habitat, and 21g
acres of enhanced brush habitat in the upland bypass corridor. This means that dense brushwill nearly double to approximately 513 acres, for an increase of approximately g0 percent.
See Figure I-2 for the locations of the corridors, and Table 5-3b for the timing of
mitigation measures along each of the corridors discussed below.

Principal goals of the mitigation effort are to maintain a continuous brush habitat
corridor in the general vicinity of Elm Creek, and to use the existing EIm Creek brush
habitat vegetation to the maximum extent possible. DRRC indicates that impacts will be
Iimited to Reach 1 (the northwest branch of the "Y"-shaped Elm creek drainage) in the first
five years of mining, so that there will be no loss of a corridor during that period; and in
the long-term, impacts will be minimized by re-establishing the Elm Creek drainage and
brush habitat in the main continuous corridor and additional brush corridors (SV/CA, lgg4b).

Reach I will be disturbed prior to the onset of mining and mined through during the
first five years' and vegetation from its banks will be used in the revegetation experiments
along diversion ditch D-D' (diversion ditches are part of the original mine plan, and predate
the mitigation plan, which takes advantage of them in several cases). part of the Reach Iflow will be rerouted to diversion ditch B-B' on the west side of the railroad, and the
remainder to Reach 2 (the northeast branch of the "Y"-shaped Elm Creek drainage) via
diversion ditch A-A'; neither A-A' nor D-Dl will be vegetated. one Ioop of Reach 2 will
be disturbed in the first five years, necessitating construction of diversion ditch D-D, in
year 3.
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Existing
Condition

Reach

Table 5-3b. Mitigation Sequence and Timing
1

(NE arm of existing

!!ql Creek drainage)

Year 1

Original; natural
drainage channel

Year3

Reach 2

(NW arm of existing
Elm Creek drainage)

ng

Year 6

Qngrnal; natural
drainage channel

Mining

Old Reach 3
(stem of existing Elm
Creek drainage; SE
arm of drainage once
new SW arm created)

Year 1 0

Original, and berm
erected 100' to
the east; natural
drainage channel

Re-creat¡on starts
(planting); permanent
drainage channel

After Mining
and Reclamation

Or¡ginal; natural
drainage channel

Or¡ginal, plus D-D'
creation starts (plntg,
+ transplntg from
Reach 1); natural
clrainaoe channel

Re-creation con't.
(transplanting from
Reach 2); perm.
drainage channel

New Reach 3

(new SWarm of
Elm Creek drainaqe)

Qriginal, and berm
erected 100' to
the east; natural
drainage channel

NOTES:
1) Boxes denote dense brush habitat corridors, per Table 1 1 of SWCA (1 994b). Descriptions are taken from the text of SWCA (1 9%a),
2) To constitute a complete Elm Creek corridor, Reach 1 and/or 2 must be a corridor in the northern half of the site, and old and/or new Reach S

must be a corridor in the southern half of the site.

Original, plus D-D'
created, plus berm;
naturaldrainage
channel

He-createo; perm.
drainage channel

onginal, plus þerm;
naturaldrainage
channel

density in Upland
Bypass or Reach 1/
new Reach 3 meets

Upland Bypass
Corridor

M¡nlng, if vegetat¡
density in Upland
Bypass meets
conditions

He-created; perm.
drainage channel

Mining, if vegetation
density in Upland
Bypass or Reach 1/
new Reach 3 meets

Çreation starts
(fencing); not
riparian

Creation starts
(planting, plus trans-
planting from Reach
2);temporary

He-createo; perm.
drainage channel

Creation starts
(fencing); not
riparian

Çreated; temporary
drainage channel

çreat¡on starts
(fencing); not
riparian

çreateo; no longer a
drainage channel

Greation starts
(fencing); not
riparian

creat¡on starß
(fencing); not
riparian
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A three-hundred foot wide upland bypass corridor, 218 acres total, will be established in
year 1, extending from Elm Creek around to the east of the mining area and back to Elm
Creek. The purpose of the upland bypass is to establish dense brush habitat, in order to
provide an alternative wildlife movement corridor. DRRC believes this can be
accomplished largely by fencing out all livestock; irrigation and supplemental planting may
be used as well.

Other protective measures include making the haul road in Areas A and D an eastern
barrier to all construction activities, and constructing a berm between the road and Reaches
2 and 3.

DRRC believes that by about year 6, it will be ready to mine through the main Elm
Creek corridor. In year 6, some brush vegetation will be established in a corridor in the
mined and reclaimed area where Reach 1 was originally. Reach 3 (the stem of the
"Y"-shaped Elm Creek drainage) will be relocated west of active mining to a new Reach 3

location. As detailed in the "mitigation goals and commitments" section below, the upland
corridor will have to have the same or greater vegetation densities as the existing Elm
Creek corridor, in order for mining of the Elm Creek corridor to proceed at this point. In
the event that the upland bypass corridor does not meet vegetation density conditions in year
6, DRRC says that it will wait until either the upland bypass or the Reach l/new Reach 3

Elm Creek corridor meets those density conditions before mining the original Elm Creek
channel; this could take a number of years.

In year 10, vegetation and flow from Reach 2 will be relocated west of active mining to
the original Reach I location, where some planted vegetation may already be established.
By the end of year 10, all of the original brush habitat within the active mining area that is
scheduled to be disturbed will have been-

Following completion of mining, a new permanent Elm Creek channel will be
established in the Reach 2 and old Reach 3 locations. Brush in the relocated EIm Creek
channel will remain, but the drainage will be redirected to the permanent channel, depriving
the revegetated corridor of natural water. RCT minimum design criteria, combined with the
needs of the vegetation, will determine the reconstructed channel design. There are two
options, depending on whether it is determined that the vegetation is dependent on periodic
flooding oi'not: 1) a channel with a lower bank to contain runoff from smaller storms and
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an upper bank to handle large storms, to allsw controlled periodic flooding of the upper

bank; or 2) a channel with one bank and a broad bottom, capable of handling all storms

without flooding is banks. DRRC proposes that the bottom of either kind of channel be

planted with pockets of vegetation, to make a braided wash that would make the engineered

channel more useable as wildlife habitat.

Mitieation goals and commitments. DRRC is committed to maintaining a continuous

brush habitat corridor at least 100 feet wide within the Elm Creek dense brush habitat

delineated by Tewes/Hicks (1993). This wül remain undisturbed until vegetation volume

and percent cover in the upland bypass corridor or Elm Creek's new Reach 3 equal or

exceed those meazured in existing brush areas along Elm Creek (SWCA, 1994b), as shown

in Table 5-3a. DRRC believes that this will minimize short-term impacts, and make

long-rerm impacs insignifìcant. DRRC funher believes it is highly unlikely that this strip

will have to be left unmined.

The vegetation volume goal for the upland bypass and Elm Creek new Reach 3 is that

dense brush habitat have an average vegetation volume of at least 0.492 cubic meters per

square meter in the first two meters within six years (no segment more than 250 feet long

may have a vegetation volume of less than 0.36).

For the upland bypass, goals in addition to the vegetation volume goal are that the

habitat must be 300 feet wide, and continuous except for at most fifteen, 5O-foot-wide

unvegetated gaps for ranch equipment and livestock; minimum average cover of 66% for

trees, shrubs and perennial grasses ¡¡e¡e rhan 0.6 m tall over a strip at least 100 feet wide

within the 300-foot corridor (no segment in this strip more than 250 feet long may have

less than 50% cover). DRRC believes these goals should be met just by fencing in most

areas; by relocation of portions of the corridor into denser areas; and by irrigation of

portions if necessary.

For rhe Elm Creek new Reach 3, goals in addition to the vegetation volume goal are

that the habitat must be 100 feet wide (usually 50 feet on each side), and continuous except

for at most six, 2OO-foot-wide unvegetated gaps for equipment and vehicle movement

(culverts will be placed underneath these crossings as necessary for drainage and wildlife

movement).

III - 23



Status of mitieation after minins and reclamation. DRRC is exploring options for
maintenance of the corridors after mining (SWCA, 1994a). This i¡cludes working with the
Ieaseholder to develop protective measures- It should be kept in mind, however, that the
areas upstream and downstream of the site are susceptible to habiut loss with or without
this project. DRRC is comrnined to working with local, State, and Federal agencies and
private conservation groups for the entire Elm creek corridor. swcA (1994b) adds that
DRRC will seek agreements with landowners for maintaining the bypass corridor in
perpetuity, and that its location may vary somewhat to make the most effective use of
existing vegetation.

Other mitigation alternatives. In addition to the preferred alternarive outlined above.
DRRC considered and rejected the following mitigation alternatives.

1) No action (SV/CA, 1994a). DRRC rejecs this alternative, whereby rhe mine would not
be constructed or operated, for the following reasons: the no action alternative would
mean no short-term (20 or 30 years) impacts from the mine, but would not guarantee
that brush habitat would be protected by future landowners; any impacts from burning
coal at the Carbón I/II faciiities would be the same; and economic benefits from the
coal mine would not accrue.

2) Avoiding the Elm Creek ¿¡¿inage, as defined in Tewes/Hicks (1993) (SWCA, 1994a).
DRRC rejects this alternative, saying that it would be economically infeasible because it
would eliminate 35% of the total marketable coal from the project- It would directly
eliminate the 25% of the project's high quality marketable coal which lies under the
drainage- In addition, because this high quality coal would not be available for
blending, this alternative wouid also reduce the amount of low qualiry coal that could be
mined. for an additional l0% Ioss. This would shorten projecr life, and the lowered
worth would impair DRRC's ability to support long-term financing and its ability to get
a contract with Carbón llfi. The economic analysis is provided in Appendix B of
SS/CA (1994a).

3) Alternate mine location (SV/CA, 1994a). DRRC rejects this alternarive because it is not
aware of other economically viable coal reserves, and sees no obvious advantages in
moving the mine to a new location, where impaets to any listed species are entirely
undefined.
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4) Moving the railroad and mining through that corridor, rather than moving and mining
through the Elm Creek corridor (SWCA, 1994b). DRRC rejects this alternative,
proposed by the USFWS. DRRC calculates that moving the railroad to a new 8-mile
stretch of track through the Kincaid Ranch to the east of the project area would cost

$16.5 million (50% percent of that cost would be due to extensive earthwork, and 25%
to the cost of the track itself¡. Further, the track is owned by Southern Pacific, who
would have to agree to the proposal; and moving the track would split a number of area
properties.
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D. ADDITIONAL CITATIONS

Citations used in preparing ner¡¡
which were not cited in the DEIS,

revised materÍal presented in the FEIS.
presented here.

and

are

carrol1, c., 1994- car on the spot. Narionar l,Iirdlife, 32:4:34-3r

Ezeanyin, R., 1994- Personal communications. RÍchard Ezeanyin, Engineer, AírPolrution control Bureau, New Mexico Environment Department, Santa Fe, NM.

Howard, G., L994. personal communication.
Department of Transportation, Del Rio, TX

Greg Howard, Engineer, Texas

Jones, 8., 1994.
Office of Air
Austin, TX.

Kost, L., L994a.
Marston, Inc.,
Santa Fe, NM.

September 13, L994 lerter from
St. Louis, MO to Lee tlilson. Lee

Lisa Kost, Marston and
I,Iilson and Associates,

Personar communication. Earr Jones, permits Engineer,
Quarity, Texas Natural Resources conservaÈion commission.

Locke, L., 7994a. personal communication
Associates, Santa Fe, NM from Linda
National Wild1ife Refuge, TX.

to Katherine Bueler,
Locke, biologist,

Lee I^iilson and
Laguna Atascosa

Marston, Don, I994a. September 6,
and Marston, Inc., St. Louis, MO

Section, Environmental proteetion

MapeI, W. J., Lg6l- Bítuminous coal
Survey Bullerin L242_D.

1994 letter from Donald Marston, Marston
to I^Iilliam Cox, Chief , Federal Assistance
Agency, Region 6, Dallas, TX.

resources of Texas. U. S. Geological

O'Rel1, R., L994. personal
specialist, Office of
Albuquerque, NM.

communication.
Surface Mining

Regulatory program
and Enforcement,

Rade O'Rel1,
Reclamation

Phillips, M. , I994a. personal
Maverick County l,rlater Control
TX.

Max Phillips, Director,
District #1, Eagle pass,

communication.
and Improvement
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Reeves, R., L994. Personal conmunication. Ron Reeves, Assistant Director,
Legal Division, Railroad Commission of Texas, Austin, TX.

Sanderford, 8., L994. Personal communications. Bill Sanderford, Bureau
Chief, Coal Mine Reclamation Bureau, New Mexico Energy, Minerals and
Natural Resources Department, Santa Fe, NM.

Si^iCA, L994a. Biological assessment, Dos Republicas Resources Company proposed
Eagle Pass coar MÍne. Prepared by SI"ICA, rnc., Austin, TX, on beharf of
DRRC, San Antonio, TX, for EPA Region 6, Dal1as, TX. June 1994.

SI^ICA, I994b. Biological assessment addendum, Dos Republicas Resources Company
proposed Eag1e Pass coal mine. Prepared by SI^ICA, rnc . , Austin, TX, on
behalf of DRRC, san Antonio, TX, for EpA Region 6, Darras, TX. August 26,
L994.

TPI"ID, 1993b. september 22 , L993 performance report for Job No . 12:
endangered feline population and habitat enhancement. prepared bv s.J.
Benn for the Texas Parks and Wildlife Department.

Uecker, 7994. The Dos Republicas project: Phase II archaeological
investigations at a proposed coal strip mine, Maverick County, Texas.
Herbert G. Uecker, Center for Archaeological Research, Archaeological
survey Report, No. 215, The university of Texas at san Antonio.

Uecker and l.Iarren, 1994. The Dos Republicas project: Cultural resources
survey of a Proposed surface mining project in ltlaverick County, Texas.
Herbert G. Uecker and James E. I,Iarren. Report No . 342 . Submitted to
Marston and Marston, rnc., st. Louis, Mo., by Archaeology consultants,
Inc. , George üIest, TX.
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IV. EPA'S PREFERRED ALTERNATIVE

EPA's preferred alternative is to issue the NPDES permic (see Appendix A) to
Dos Republicas Resources Company, Inc., for the discharge of wastewater from
the Eagle Pass Mine in Maverick County, Texas. The impacts associated with
this Federal action are presented in this Final EIS in cornbination r¡ith the
Draft EIS. EPA's final decision on this pernit action wíII be provided in a
Record of Decision, documenting the completion of the Ers process.
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APPENDIX A

DRAFT NPDES PERMIT

EPA's Draft EIS included a copy of the Drafc NPDES permit for the Eagle pass
Mine. The public notice for the NPDES permit resulted in comments from DRRC
to EPA. EPA has made minor revisions to the permit based on these comments.
The revisions include the following:

l. The final permit will not have effluent linitations on outfalls D-l
and D-2, but will require monitoring for these outfalls.

2. References to the Texas Lrlater Commission have been changed to the
Texas Natural Resources Conservation Commission.

3. Management of domestic seurage has been modified to provide more
flexibility in v¡asre handling.

EPA's revised Draft NPDES permit is contained on the folrowing pages.
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PERMIT NO. TXO1O9O11 CO\rER PAGE

ÀUTÉIORIZÀÎION TO ÐISCITÀRGE UNDER THE
NÀTTONAI POLLUTANT DISCHÀRGE ELTMINATION SYSTEM

In compliance with the provigions of the Clean Water Àct, ae amended,
(33 U.S.C- 1251 et. eeq; the "Act"),

Doe Republicae Resources Co., fnc.
Eagle Paee Mine
5797 Dietrich Rd

P.o. Box 200350
San Antonio, Texae 78220

is authorized t,o discharge from a facility located five miles northeast of the
City of Eagle Pass in Maverick County, lexae,

to receiving waterg named EIm Creek; thence to the Rio Grande River, Waterbody
Segment Code No. 2304 of the Rio Grande River Baein, from

Outfalls O01-016: See map kept aÈ the facility, per Part II D (16) and
Appendix À for outfall locatione.
Final outfall Dl: Latitude - 28047'51'N; Longitude - 1OOo27'57'w
Final outfall D2: Latitude - 28o47 '51'N; Longitude - 1OOo28'07'w

in accordance with effluent limitatione, monitoring requiremente and other
conditions set forth in Parte I, II and ffI hereof.

This permit shall become effective on

This permit and the authorization to discharge shall expire at midnight,

Prepared By: Signed and ieeued on

Brian 91. llueller Myron O. Knudson, P.E.
Engineer Director
Industrial Permitg Section (6W-PI) Water t{anagement Division (6W)



PER]'TT NO. 1XO1O9O11 PAGE 1 OF PART I

PART I
RE9UIREI.IENTS FOR NPDES PERMTTS

A. EFFLTIENÎ LTMTTATTONS ÀND MONTTORTNG REOUIREMENTS

oUTFÀILS OO1 thru 016

During the period beginning the effective date of the permit and lastingthrough the expiration date of the permit,

the permittee ie authorized to diecharge from Outfalle OO1 thru 016 (outfa)-IIocatione are lieted in Appendix À) : the intermittent diecharge of minedrainage, etormwater runoff from active mining areas and etormãater runofffrom coal preparation area€r of a coal etrip mine prior to phaee If sMcRÀ Bondrelease.

Such discharges shalt be li¡nited and monitored by the permittee ae epecified
below:

EFFLUENT CHARÀCTERTSTTC DTSCHÀRGE LIMTÎATTONS

I{ASS
(LBs/DAY)

OTTIER UNTTS
(gj.ig/L uNLEss STATED)

Co}I\TENTTONÀL
TSS
Iron (Total)
pH Minimum/Maximum Valuee

(Standard Unite)
Flow (MGD)

DATLY AVG DATLY UAX DATLY AVG DAILY MÀX

EFFLUENT CHÀRÀCTERISTIC MONITORTNG REOUTREMENTS

¡{EASUREMENT SA¡{PLE
CONI.TENTTONAT
TSS
Iron (Total)
pH Minimum/Maximum Valuee

(Standard Unite)
Flor.r (McD)

FREOIIENCY TYPE

35
3.0

6.0 *1
(Min)

Report

70
6.O

9.O *1
(Max)

Report

Once/week *3
Once/week *3
Once/week *3

Once/week

Grab
Grab
Grab

Esti$ate *2

There shall be no discharge of fLoating eolide or vigible foam in other than trace
amounts.

Samples taken in compliance with the monitoring requirements epecified abovesharl be taken at the forlqwing location(a¡: oútfatte oot thru 016 (*4) prior
t.o discharge.

FOOTNOTES

*1 The pH shall not be leee than 6.O standard unite nor greater than
9-O standard unite. The permittee ehall report on thã DiechargeMonitoring Reporte both the minimun and maxi¡num ingtantaneoue fratherthan the daily average and daily maximun) pH valuee measured dúring the
sarnpling month.

t2 See Part lf.D.ll
*3 When discharging
*4 See Àppendix À



OUTFALL D1 and D2 {FrNAI.t

During the period beginning the effective date of the permit and lastingthrough the expiration datè of the permit (unleee otherwiee noted),
the permittee is authorlzed to dlscharge from Flnal outfalls Dl & D2: theintermittent discharge of etormwater fiom induet,rial activitieã to Elm creek.
such diecharges ehall be limited and monitored by the permittee ae specifiedbelow:

QUANTITy/LOÀDING QUAtrTy/coNcENTRÀTroN(LBs/DAy UNLESS _sIÀTlD) (rrls/L ûl¡r,uss srario¡
DÀILY AVG DATLY MÀX DATiÍ ÀVG DAILY MAX

CON\¡ENTIONAÍ-
pH (Standard Unite)

TSS
Oil and crease

CO¡IUENTTONÀ¡
pH (Standard Unite)
TSS
Oil and crease

There shalt be no diecharge of

Report
(Min)

Report
(Max)

Report
Report

},IEASUREMENI SAì.ÍPLE
FREOUENCY TYPE
1/9.tart.r
1/Quarter
1/Quarter

trace amounte.

Samples taken in
shall be taken at

float,ing eolide or vieible foam in other than

Grab
Grab

compliance with the monitoring requiremente epecified abovethe following location(s¡: Outfatte Of & D2.

FOOÎNOTES

NO DISCHÀRGE REPORTING

rf there ie no di-echarge evenÈ at, thie outfall during the eampling month,prace an 'x' in the Np DISCHARGE box locatea in the úpper ritñt-corner of thepreprint.ed Diecharge Uonitõiing-neport.
The requirementg of section D of Part rr of thie permit are not appricable t,oOutfalls D1 and D2
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B. SCHEDULE OF COMPLIÀNCE

The permittee ehall achieve compliance wlth the
for dischargea in accordance with the following

effluent limitations epecified
schedule:

NONE

Reports of compliance or noncompliance with, or any progress reporte on,
interim and final requirementa contained in any compliance echedule of this
permit ehall be eubmitted no later than 14 daye following each echedule date.
Any reporte of noncompliance ehall include the cauee of noncompliance, any
remedial actions taken, and the probability of meeting the next scheduled
requirement.

C. REPORTTNG OF IIONITORING RESIILTS IMTNOR DTSCHARGERSI

Monitoring reeulte shall be reported in accordance with the provigiong of
Part III.D.4 of the permit. llonitoring reeulte obtained during the previoue
three (3) monthe ehall be sumimarized monthly and reported on Diecharge
Monitoring Report forms postmarked no later than the 28th day of the month
following the completed quarterly reporting period-

The firet report is due on

D. STORM WATER FROM CONSTRUCTTON SITES

The permittee is authorized to discharge storm water associated with
industrial activity from construction sites not covered by Part I.A of this
permit and occurring after the effective date of thie permit to Elm Creek.
Such dischargee ehall be eubject to the requirements as epecif.ied below:

Storm Water Pollution Prevention Plan

A storm water pollution prevention plan ehall be developed for each
construction site covered by this permit. The plan shall identify potential
sources of pollution which may reasonably be expected to affect the quality of
storm water diechargee from the construction eite. In addition, the plan
shall describe and ensure the implementation of practiceg which will be used
to reduce the pollutants in etorm water diecharges asaociated with industrial
activity at the construction site and to aseure compliance with the terms and
conditions of this permit. The permittee ehall retain a copy of the storm
water pollution prevention plan at the construction site from the date of
project initiat,ion to the date of final stabilization-
1. Deadlines for PIan Preparation and Compliance.

The plan ehall be completed
construction on site.

2. Sionature and Plan Review

and implemented prior to commencement of

The plan shall be eigned in accordance with Part IIf of this permit, and
be retained on-site at the facility-
The permittee shall make plane available upon reguest to the Regional
Àdminietrator; a state or local agency approving eediment and eroeion
plans, grading plans, or storm water ¡nanagement plane.

The Regional Àdminietrator, or authorized repreeentative, may notify the
permittee at any time that the pJ.an ie deficient. Such notification
shall identify those provisione of thie permit which are not being met
by the plan, and identify which provisione of the plan require
modification. Within 7 daye of euch notification, the permittee ehall
make the required changes to the plan and ehall submit to the Regional

b.
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Àdministrator a written certification that the requested changes have
been made.

Keepinq Plans Current. The permittee ehall :mend the plan whenever there
ie new conetruction, a change in deaign, conetruction, operation, or
maintenancer which hae a eignificant effect on the potential for the
diecharge of pollutante to the watere of the United St,ates that hae not
been addreesed in the plan and if the storm water pol-lution prevention
plan proves to be ineffective in eliminat,ing or eignificantly minimizingpollutants from sources identified by the plan. rn addition, the pran
ehall be amended to identify any new contractor and/or gubcontractor
that will iroplement a meaÊ¡ure of the etorm water pollution prevention
plan. A¡nendmente to Èhe plan may be revlewed by EPÀ ln the er€une manner
ae Part L.D.2 above.

contents of Pran. The Btorm water pollution prevention plan ehalr
incLude the foll-owJ-ng iteme:

Site Description. Each plan ehall, provide a degcription of pollutant
Eources and other information a€r indicated:
(1). A deecription of the nature of the conetruction activity;
(21. A description of the intended sequence of major activities which
disturb soile for major portions of the eite (e.g. grubbingl, excavation,grading);

(3). Eetimatee of the total area of the eit,e and the total area of theeite that ie expected to be dieturbed by excavation, gradingr or other
acÈivitiee;

(4). An est.imate of the runoff coefficient of the eite after
construct.ion activities are completed and exietingr data describing the
soil or the quality of any diecharge from the eite;
(5). À eite map indicating drainage patterns and approximate elopee
anticipated after major grading activitiee, areaa of soil diaturbance,
an outline of areae which are not, to be disturbed, the location of major
structurar and nonstructurar controrg identified ln t,he plan, ttre
locat.ion of areas where stabilization practices are expected to occur,
surface watere (including wet,lands), and locations erhere storm water is
discharged to a surface water; and

(6). The name of the receiving vrater(s), and areal extent of wetland
acreage a! the site.
Controls. Each plan shall include a deecription of appropriate controls
and meaguree that. will be implemented at the construction eite. The
pran will clearly describe for each major acÈivtty identified inPart I.D.4.a.(2) appropriate control meaeures and the timing during the
conetruction procese that the meaeures will be implemented. The
description and iruplementation of controle ehall address the following
minimum componenÈe:

(1). Erosion and Sediment Controls.
(a)-. -$labilization Practices. À description of interim and permanent
stabilization practices, incruding eite-specific echeduling ór tne
implementation of the practices. Site plãne should eneure that existing
vegetation íe preeerved where attainable and that diaturbed portione of
the eite are etabilized. Stabilization practices may includã: temporary
seeding, permanent eeeding, murching, geótextiree, eóo etabilizatión,
vegetative buffer stripe, protection oi treec¡, preservation of mature
vegetation, and other appropriate measures. À record of the datee when

b.
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major grading activitiea occur, when conetruction actiwitiee temporariLy
or permanently cease on a portion of the eite, and when etabilization
measures are initiated ehall be incLuded in the plan. Except ae
provided in Part r.D.4.b.(1).(a).(i), (ii), and (iii¡ below,
etabilization measuree ehall be initiated as eoon ae practicable in
portione of the site vrhere conetruction activitiee have temporarily or
permanently ceaeed, but in no ca€re more than 14 daye after the
construction activity in that portion of the site hae temporarily or
permanently ceased.

(i). Where the initiation of stabitization measures by the 14th day
after conetruction act,ivity temporary or permanently cease ie precluded
by enow cover, stabiLization meaeurea shall be initiated as soon as
practicable.

(ii). Where conetruction activity wiII resume on a portion of the eite
within 21 daye from when activities ceased, (e.g. the total time period
that conetruction activity ie temporarily ceased ie lese than 21 daye)
then etabilization measurea do not have to be initiated on that portion
of site by the 14th day after construction activity temporarily ceased.

(iii). In arid areas (areas with an average annual rainfall of O to 1O
inchee) and eemi-arid areas (areas with an average annual rainfall of 10
to 2O inchee), where the initiation of etal¡ilization meaeures by the
14th day after congtruction activity hae temporarily or permanently
ceased is precluded by seasonal arid conditions, e-,abilization measures
shall be initiated ae 6oon as practicable.

(b). Structural Practices. A deecription of atructural practicee to
divert flowg from expoeed eoile, atore flowe or otherwise limit runoff
and the diecharge of pollutante from exposed area€r of the eite to the
degree attainable. Such practiceg may include eilt fencee, earth dikes,
drainage ewalee, sediment trape, check dame, subeurface drains, pipe
slope draine, level spreadere, etorm drain inlet protection, rock outlet
protection, reinforced eoil retaining eyetems, gabione, and temporary or
permanent sedijnent, basins. Structural practicea ahould be placed on
upland soile to tlre degree attainable. The ingtallation of these
deviceg may be eubject to Section 404 of the C!{4.

(i). For common drainage locations that eerve an area with 10 or more
disturbed acres¡ at one time, a temporary (or permanent) sediment basin
providing 31600 cubic feet of Etorage per acre drained, or equivalent
control measure€r, ehall be provided where attainable until final
etabilization of the eite. the 31600 cubic feet of etorage area per
acre drained does not apply to flows from offgite areae and flows from
onsite areiag that are either undieturbed or have undergone final
etabilization where such flowe are diverted around both the disturbed
area and the eedi¡nent baein. For drainage locatione which aerve 1O or
more disturbed acres at one time and where a temporary sediment baein
provJ.ding 31600 cubl-c feet, of storage per acre dralned, or equlvalent
controle,is not atÈainable, smaller aedi¡nent traps and/or sediment trape
should be ueed. At a minimum, silt fences, or equivalent sediment
controls are required for all gideslope and downelope boundariee of the
construction area.

(ii). For drainage locationg eerving lees than 10 acres, sediment basine
and/or eediment trape ehould be ueed. At a minl-num, silt fenceg or
equivalent eedirnent controls are required for all- eideelope and
downslope boundariee of the conetruction area unlesa a sedi¡nent basin
providing storage for 316OO cubic feet of etorage per acre drained is
provided.

(2). Storm Water Manaqement. À deecription of measuree that will be
instaLled during the construction procec a to control pollutants in storm



$'ater dischargee that wirr occur after conetruction operations have beencompleted- Structural meaeuree ehould be pr"""ã-ãn ;;i;;ã'eoile to rhedegree attainable- the installation of thäse devicee'm"y u" eubject toSection 404 of the CWà-

(a)' such practicee may include: storm water detention structureg(includins wgt ponde); ãtor¡n water retention etructuree; flowattenuation by_uee of open vegetated ewalee and natural'defreeeions;infirtration of runoff õneitel and eequenti"r eyeteme fritiån combineeeverar Practicee).. The pollution pr&ention pian ehail incrude anexpLanation of the techniéal baeie ;¡eed to eelèct trre li"-licee tocontrol porrution where frows exceed predeveropment r"i"iÀ.
(b) - verocity dieeipation devicee eharr be placed at diechargerocations and arong tne tengrth of any outrårr channel tor tt¡e purpose ofproviding a non-erogive velãcity floi from the etructure to a watercourÊ'e eo thaÈ the natural phyeical and biological charactåristice andfunctione are maintained anã- lrotectea 1ã.t. no eignificant changee inthe hydrological regime of thè recel_vini wåter¡. -

(3). Other Contro1s.

(a)- waste Disposal. No solid materiale, incruding buirding materials,shall be diecharged to waterg of the unii.ed statee, except ae authorizedby a Section 404 permit.
(b) Off-eite vehicle tracking of sedimenteshall be minimized. and the generation of dust

(c)' The plan shall ensure and demonstrate comp).iance with applicablestate and/or local waste disposar, sanitary r"rã, or septic 
"!rãt"rnregulations.

(4). Approved State or Local plans.

(a) The plan sharl incrude proceduree and reguirements epecified inappricable eediment and erosion eite plan" ãi'rit" permits, or stormt1!?r-management site prans or eite pèt*ür-;pprorrea by state or localofficiale- The permittee shalr prorride 
" ."riiiication in the scormwater polrution prevention pran tr¡at ttre etorm water porrut,ionprevention pran reflects requiremente applicable to piotecting surfacewater reÊ¡ources in eediment and erosion-Ëit" pià"e oi eite p"i-it", o,storm water management site prane- or_ site ¡=rioit, approved by state orlocal officiats. 

-rh9 permftÈee :I?rr "o*piy-*itr, "i,j, ;";h ;åq"i.remenreduring the term of rhe-permit. rhis proviãi""-à""e iot .;pitï;provieione of master prãns, comprehenäin"lrã""] rrorr-"rrforceabreguÍdelinee or technicát guiaancã docus¡ente that are not identified in aepecific pran or pernit fhat is ieeued for the conetruction eite-
(b) storm water potlution prevention plane muet be amended to reflectany change applicable to prõtect,ing r"iià-" ;a;" resources in sedinentand eroeion site P]3ne or-site p"rñite, 

"" "iãã erater management eite
Pl""?.or site permite-approved Ëy state or local officiale for which thepermittee receivee writtén noticê. where the-pãrrnittee receivee euchwritten notice of 

" change, the permittee shãti provide arecertification in the storm watèr poÌrutiãnJi." that the storm $raterpollution prevention pran hae been modified tõ addrege such cnãnges.
Maintenanee. e lesgription of proceduree to enEure the timelymaintenance of vegetat-ior, 

"ro"'ion and sedimenÈ control measuree andother protective measures identified in the site pran in good andeffective operating condition.
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d- fnspections. Qualified pereonnel (provided by the discharger) ehall
inspecÈ dieturbed areaÊ¡ of the conc¡truction gite that have not been
finally etabilized, areas used for atorage of materiale that are exposed
to precipitation, structuraL control meac¡ures, and locationg where
vehicÌee enter or exit the eite at leaet once every Eeven calendar daye
and within 24 hours of the end of a etorm that. ie O-5 inchee or greater.
Where gitee have been finally etabilized, or during eeaeonal arid
periode in arid areas (areas with an average annual rainfall of O to 10
inchee) and eemi-arid areas (areas r¡ith an average annual rainfall of 1O
to 20 inches) euch inepection ehall be conducted at leaet once every
month.

(1). Dieturbed areas and areag used for etorage of materiale that are
exposed to precipitation ghall be inspected for evidence of, or the
potential for, pollutante entering the drainage eyetem. Erosion and
sediment control meaaures identified in the pJ.an ehal.l be obeerved to
er¡sure that they are operating correctly- Where discharge locationg or
point.e are accessible, they shall be inepected to ascertain whether
erosion control meaauree are effective in preventing significant irnpacts
to receiving watere. Locatione where vehicles enter or exit the eite
shall be inepected for evidence of offeite sediment tracking.
(21. Based on the resulte of the inepection, the eite deecription, and
pollution prevention meas¡uree, the plan ehall be revieed as appropriate,
but in no caee later than ? calendar daye following the inepection.
Such modificatione ehall provide for timely irnplementation of any
changee to the plan within 7 calendar daya following the inepection.

(3). A report summarizing the scope of tt¡e inspection, name(e) and
qualificatione of personnel making the inepection, the date(e) of the
inspection, major observatione relating to the implementation of the
storm water pollution prevenÈion plan, and actions taken shall be made
and retained ae part of the etorm water pollution prevention plan for at
least three years from the date that the eite ie finally etabilized.
Such reporte ghall idenÈify any incidentg of non-compliance. l{here a
report does not identify any incident.e of non-compliance, the report
shall contain a certification that the facility ie in compliance with
the storm water pollution prevention pÌan and thie permit.

Contractors

The storm water poLlution prevention plan must clearly identify for each
measure identified in the plan, the contractor(e) and/or
subcontractor(e) that, will implement the meaeure. AII contractors and
subcontractors identified in the pÌan muat eign a copy of the
certification statement in Part I.D-6.b- À11 certificatione mugt be
included in the storm water pollution prevention plan.

Certification Statement. Atl contractors and eubcontractore identified
in a storm erater polJ.ution prevention plan ehall eign a copy of the
folì.owing certificat,ion etatement before conducting any professional
service identified in the storm water pollution prevention plan:

"I certify under penalty of law that I understand the terms and
conditiong of thie National Pollutant Diecharge Eli¡uination Syatem
(NPDES) permit that authorizes the etorß water diechargee
associated with industrial activity from the construction site
identified ae part of thie certification.'

The certification must. include the name and title of the person
providing the slgnaturei the name, addreaa and telephone number of the
contracting firm; the addrese (or other identifying deecription) of the
site; and the date the certification ig made.

q

a.

b-
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6" Definitions

"BesÇ Manaoement Practices' ('BMPe') means gcheCulee of actiwities,prohibitione of practicee, maintenance proceduree, and other managementpracticee to prevent or reduce the pollution of watere of the UniãedStates. Bl{Pe aleo incl-ude treatment, requiremente, operating procedures,
and practicee-to control plant site runoff, epillage or fea¡<el eludge oiwaete diepoeal, or drainage from raw material-etorãge.

'Commencement of Construetion' - The l-nitial dleturbance of soile
aeeociated with clearing, grading, or excavating activities or otherconstruction activitiee.

'Einal Stabilization' means that aIl eoil dieturbing activitiee at thegite have been completed, and that a uniform perennLal vegetative coverwith a denaity of 70t of the cover for unpaveã areae and ãreae not
covered by permanent etructureg hae been estabrished or equivalent
permanent etabilization measuree (Êuch aa the use of riprap, gabions, orgeotextilee) have been employed.

"Runoff coefficient' means the fraction of total rainfall that will
appear at the conveyance ae runoff.

"storm water' means etorm water runoff, snow melt runoff, and surfacerunoff and drainage.
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PART II
OTHER CONDITTONS

A. STORET/CÀS CROSS_R¡FERENCE

For the proper identification of parametere being regrulated in this permit,
the following table liste the correeponding EPÀ storet Number and the Chemical
Abstract Service (CÀS) Registry Nu¡nber where applicable. fn the caee of mogt
chemical and phyeical párametere, the claegification numbere can be ueed to
identify the appropriate anal.yÈ,ical, apparatue and materialg, eample collec-
tion, preservation, trandling, etc., proceduree lieted at 4O cFR Part 136 and
at "MeÈhodg of Chemical Ànalyeie of t{ater and wastesr'EPÀ 600/4-79/020. 1979
(revised ì{arch 1983). The EPA Storet number ie additj,onally used to identify
parameters on the Diecharge Monitoring Report deecribed at Part III.D.4.

PARÀMETERS STORET CAS

CONVENTIONÀf,
pH Range (crab - Field Test)
TSS
Oil and Grease

¡{ETAIS AND CYANTDE
Iron (Totaì.)

NONCON\TENITONAÍ.
FIow (UGD)

o0400
oos30
oo556

o104s

500so

B. DATLY MÀXTMUH LIMTTATION VTOLATTONS

Under the provieione of Part III.D.7.b. (3) of thie permit, violatione of daily
maximum limitatione for following pollutante ehall be reported orally to EPA
Region 6, ttater l.fanagement Divieion, Enforcement Branch, DaIIae, Texas, within
24 hours from the time the permittee becomeg aware of the violation followed
by a written report in five daye.

NONE

C. 40 CFR PART 136 ÀNALYTICAI, REOUTR"EMENTS

Unless ot,herwiee epecified in thie permit, monitoring ehall be conducted
according to analyt,ical, apparatue and materiale, eample collection,
preservation, handling, etc., procedures lieted at 4O CFR Part 136 in effect
on the effective date of this permit. Àppendices À, B, and C to 4O CFR Part
136 are specifically referenced ae part of thie reguirement. Àmendments to
40 cFR Part 136 promulgated after the effective date of thie permit shall
supersede theee requirements as applicable.

D. SPECIÀI, CONDTÎIONS

1. the term "active mining area' ie defined ae the areasr on or
beneath land, ueed or dieturbed in activity related to the extraction,
removal or recovery of coal from its natural depoeite. This term
excludee coal preparat,ion plante, coal preparation plant aeeociated
areae and poet-mining areas.

2. The term 'reclamation area" is defined ae the area of a coal or
Iignite mine which hae been returned to the required contour and on
whÍch revegetation (satisfactory seeding and plant) work Ì¡ae commenced.



3. The term "1o1I preparation plant. ie defined ae a facility wherecoar is eubjected.ro èreãnins, coñcenrrarins õi ãËnãi ;råË:äËi;ð ".preparation in oSfer to eepaiate coar from íte lmpuritiee and then isIoaded for transit to a coi.suming facility.
4. The term .c9al preparation plant aesociated area.the coal-preparation þfaãt yarde, immediate accecs road,pilee and coal etoragã pJ-le and facill_tiee.
5' the term 'c-oal-preparation plant r¡ater circuit- ie defj-ned ae aIIpipge, channela, baaiás,-tanke anã other 

"¿;.;;;'srructures andequipment that convey, cont.ain, treat ot pro""ás any water that ie usedin coal preparation þrocee""" ritti" 
" 

ã"ãr-prãp"r"tion prant.
6. There ehall be no diecharge of proceeg waetewaterpreparat,ion plant water circuit to vraters of the United
7 ' The term -bond rer-ease" is defined ae the time which theappropriate reguratory. authority returns a recra¡nation ãi- p"rior."rr""bond based upon ite dãterminatiån that recra¡nation work hae beensatief actorily completed.

ie defined ag
coal refuge

from a coal
Statee.

8- The term 'controlled gurface
drainage that ie pumped or eiphoned

mine draÍnagen meanE¡ any eurface minefrom the active mining area.
9' The forrowing procedure sharl be ueed to determine eettrea-bresolids:

Fill an rmhoff cone to the one-liter mark wlth a thoroughly mixedsampÌe- Àllow to settre undisturbed for ¿s n¡inùtee. centty etir arongthe inside eurface of the cone with "tãtiiii"t"ioa. Àrrow to seÈtreundisturbed for 15 minutes-ronger. Record. thã votu¡ne of settredmateriar in the cone€r as mirriiiters per riter. when a separation ofsettleable and floating materiãle occùrs, do not include tñã--iãatingmaterial in the reading.
The method detection rimit for measuring eettreabre sorids sharr beO.4 m1/1.

10' The term 'lo-year, 24-hour precipitation evenÈ' means the maximum
?1-l::r__rrecipitatión event with a-probabre recurrence intervar of onceln ten yeara ae defined by the Natiõnal weattrèi-service and TechnicaLPaper No. 4O, "Rainfall fiequency At.lae of the U.s.r, May 1961, or
:g;#::lt 

resionar or rainr-a)-l þrobabiriry inrormation deveroped

11' Methode of frow estimating_ehalr^be by the -carifornia pipeMethod"aedescribedinsection-?.4.2.2orir¡ew
rE¡dustriat ytasÈewarer, Àugusr tgz3; u:õ.-;";I;"äenrar prorecrionÀgency, Technologr-y fiansfér.
],2' The fotrowing-standarde appty to discharges from reclamation areasuntil SMCRÀ bond rèleaee:

Pollutant or

Effluent Limitatione

Maxi¡num for
Average of daily
valuee for thirty

Settleable Solids O.5 m1/1
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13. EFFLIJENT LIMTTATTONS FOR PRECTPTTATION E\rENTS

a. Àny diecharge or increaee in the volume of a diecharge
caueed by precipitation within any 24-hour period less than or
equal to the lO-year, 24-hour precipitation event (or enoermelt of
equivalent volume) may comply wlth the following limitatlone
inetead of the otheru¡ise applica.ble limitatlone:

Effluent Limitations Durinq Precipitation
Average of daily

Pollutant or Maxi¡nu¡n for valuee for thirty
Pollutant Propertv anv one dav consecutive dave

Settleable Solide O.5 ml/Ì N/À

pH Within the ranqe of 6.0 to 9.O at all times

b. Àny diecharge or increaee in the volune of a digcharge
caueed by precipitation within any 24-hour period greater than the
1O-year, 24-hour event (or enowmelt of equivalent volume) may
cornply with the following limitatione inetead of the otherwiee
applicable limitatione :

Effluent Limitations Durinq Precipitation

Average of daily
Pol-lutant or Maximum for valuee for thirty
Pollutant Pronertv anw one dav consecutive dave

pH Within the ranqe of 6.0 to 9.O at all timee

c. the operator shall have the burden of proof that the
diecharge or increase in discharge was caused by the applicable
precipitation event described in subsectiong 1 and 2.

14. AII diechargea from all reÈention ponds ehall comply with the
Iimitatione for hazardous metale ae regrulated under the Texae Natural
Resource Conservation Commission, Permanent Rule, Title 3O Texae
Àdminietrative Code (TÀC) Chapter 319, Subchapter B, 319.21 - 3t9.29,
"Hazardoue Metale'.

15. The permittee shall notify the EPA and the Texas NaturaL Regource' Coneervation Commieeion (TNRCC) wt¡en each SMCRÀ Phaee I or Phase fI
bonde are releaeed.

16. Locations may be revised and added by the permittee if it becomes
necessary to eliminate or establish new holding ponde. For any
revieion, the permittee ghall eubmit appropriate mape to the EPA, TNRcc
Àustin and TNRCC regional officee redeeignating the holding pond
locationg. The permittee shall also maintain a map at the mine eite
which ehows the location of all ponds. Thie map ehall be available to
the EPA and TNRCC inspectore.

Àny revieed pond or outfall locatj-on shall be coneistent with and fall
within the mining area boundary ae defined in the Environmental Impact
Statement.

Àny revieed pond or outfall location ehall be li-nited to discharging to
the eame receiving body of water.

E. DOMESTTC SEWAGE

There shall be no diecharge of domestic eewage.
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F. DUST SUPPRESSTON

the permittee may use water c<¡ntained in any pond for dust suppre€,€¡ionpurPoses.
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PERHIT ¡IO. TXO1O911 pÂr:tr 1 0F PART ¡II

A. GENERAL CONDITIONS

1. ¡NTRODUCTION

In accordance Hith the pr-ovisions of 40 CFR part 1?2.41,et. seq., this permit incorporates by reference ALi
conditions and requirements applicabte to HPDES permits
set forth in the Clean t¿ãter Act, as annnded,(hereinafter kno¡n as the sAct¡r) ej rett as ÂL[appticabte regutations.

?. DUTY TO COI,IPLY

The permittee nust corply rith att cor¡ditions of this
permi t. Any permi t roncoopl ience constitutes aviotation of the Act and is irounds for enforcementâction; for permít terminâtion, revocation and
re¡ssuance, or modificstion; or for deniel of e permit
renewaI apptication.

3. TOXIC POLLUTANTS

a. Not¡rithstanding part III.Â.S, if any toxic effl.uent
standard or prohibition (inil,r¡díng-any schedute of
comptiance specified in such efftuent'standard orprohibition) is proru[gated under Section 307(a) of
the Act for a toxic pottutant rhich is present inthe discharge ard that stardard or prohìbition is
more stringent than-any timitation on the pol.tutantin this permit, this permit shatt be r¡oåified or
revoked and reissued to conform to the toxic
ef f Iuent starriard or prohibition.

b. The permittee shatI corçty ¡rith efftuent standards
or prohibitions estabtished urder Section 307(a) ofthe Act for toxic poltutants eithin the- ii¡ne
provided in the regutations that estabtished those
standards or prohibitiorìs, even if the pernit hasnot yet been ,nodified to incorporate the
requi rement.

4. DUTY TO REAPPLY

If !h" permittee ¡Jishes to continue an Ectivity
regutated-by this permit after the expiration date oithis permit, the permittee rr.rst appl,y for ar¡d obtain a
neu permit. The apptication shatl'Éelubmitte¿ at teast
löU clays before the expiration date of this permit. TheDi¡ector nay grant permission to subnit sn'appticatíòn
[ess- than 180 days' in advance but no tatei'than theperrnit expiration date. Continuation of expiringpermits shall be governed by.regutations prolrutgáied-âi
40 CFR Part 122.6 arrC any subsequent e¡rer¡ùrents.

5. PERI'IIT TLEXTBILITY

Thís_permit-nay be modified, revoked and reissued, or
terminated for cause in accordance Hfth 40 CFR 1Z?.óZ-64. The fil,ing of a-regrlest for a permit nrodifïcation,revocation and reissuarrce, or terminat¡on, ìi-'ånotification of ptarned - changes or anticipatJ
nonconptiance, does not stay any permit ccndition.

6. PROPERTY RIGHTS

This permit does not convey-any property rights of anysort, or any exctusive privilege.

7. DUTY TO PROVIDE INFORMATION

The permittee shatt furnish to the Director, rithin a
reasor¡abte tinre, any infornation rhich the O¡iector nn"reqygs! to determine Hhether cause exists folrrnodifying, revoking and reissu_ing, or terminaiin! tf,i,pernit, or to determir¡e cor¡ptianèe ¡{ith this Ë;Ti:The permittee shatt atso furnish to the Direct.;: ;;;;request, copies of records required to be kept bi añi;
permi t.

8. CRTI{INAL AND CIVIL t¡AEILITY

Except as provided-in permit conditions oñ r'Bypassingrr
snd,,Upsetsx, nothing in this permit shatt Ue åbnsiruäto relieve the permittee from civit or criminaI
penatties for noncorpt_iance. Any false or materiaily
mi s t eadí ng representa t i on or concea t¡nent of i nf ormat i oi
required to be reported by the provisions of theperyi.t, the_ Àct, -or , appticabte regutations, rlhich
avoids or effectívety-defeats the regulatory p,r.lipose ofthe Permit may sr.rbject the permittee to ciiminat
enforcernent pursuant to 18 U.S.C. Section 100i.

9. OIT AND HAZARDOT,S SUBSTANCE LIABILITY

llothing in this permit shalt be construed to prectude
the institutim of any tegal åctioñ or rel.ieve the
permittee fron any resporsibitÍties, tiabil.ities, or
penatties to rhich the permittee is or nay be subject
under section 311 of the Act.

10. STATE LAIJS

Nothing in this permit shatt be construed to preclude
the institution of any tegat action or retieve the
pernittee fran any responsibítities, liabitities, or
penattÍes established pursuant to any €pplicabl.e siate
lar or regutation rnder authority preseived by Section
510 of the Act.

1 1. SEVERABITTTY

lhe provisione of thie permit are severable, ard if any
provision of this permit or the apptication of any
provision of this permit to sny ciicu¡¡stance is hel,d
invatid, the apptication of such provision to other
circulstances, and the rer¡airder of'this permit, shatI
not be affected thereby.

B. PRoPER oPERATIO{ AND HAilTTENAHCE

1. NEED TO HATT OR REDUCE NOT A DEFEIISE

It shatl not be a defense for a permittee in an
enforcer¡rent action thot ¡t routd have been necessary to
halt or reduce the permitted activity in order to
maintaín-co.tpliance eÍth the conditions of this permit.
The pemittee ¡s responsibte for ¡îaintaining aðequate
safeguards to preyent the díscharge of untreated or
inadequatety treated rastes djÎing etectricat poHer
failure either by means of stternate polrer sources,
standby generators or retention of inadequatety treated
efftuent.

2. DUTY TO IIIT¡GATE

The- permittee sha[[ take a[[ reasonable steps to'minin¡ize or. prevent any d¡scharge in viotation oÍ this
permit rhich has a reasonabte tiketihood of adversety
affecting hunan health or the envirornent.

II'.
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PROPER OPERATION AND 
'{AINTENANCE

a. The p€rmittee shatl at att times property operate
ar¡d maintain att facitities ard systefis of treatment
ard controt (ard retated appurtenences) ¡¡hich are
instatted or used by permittee ss efficientty as
possibte and in a r¡¡.¡rvìer rhich ¡¡itt minimize tpsets
ard discharges of excessive potlutants ard Hitt
achieve conptiance Hith the conditions of this
permit. Proper operation and r¡aintenance atso
inctudes adequate taboratory controts ard
appropriate quatity assurårìce procedures. Ihis
provision requires the operation of backup or
auxitiary facitities or simitar systeflx¡ rhich are
installed by a pernrittee onty rhen the operation is
necessary to achieve co¡pliance Hith the cor¡ditions
of this permit. '

b. lhe permittee shall provide an adequate operating
staff rhich is dul,y quatified to carry out
operation, maintenance and testing functions
required to insure ccrpliance Hith the conditions of
this permit.

BYPASS OF IREATI'IENT TACILIT¡ES

a. BYPASS NOT EXCEEDING tIIIITATIONS

The p€rmittee nay altor any bypass to occur xhich
does not cause efftuent timitations to be exceeded.
but onty if it atso is for essentiat nraintenance to
assure efficient operation. These bypasses are not
subject to the provisions of Parts III-8.4.b. and
4.c.

NOT I CE

(1) ANT¡CIPATED BYPASS

If the permittee knols in advance of the need
for a bypass, it shstt subnit prior notice, if
possibte st least ten days before the date of
the bypass-

(2) UNANTICIPATED EYPASS

The permittee shatt, ¡{ithin 24 hours, subnit
notice of an unanticipated bypass as required
in Part l¡¡.0.7.

PROH¡BITION OF BYPASS

(1) Eypass is prohibited. ard the Director nay take
enforcement action egainst a permittee for
b¡pass, r¡¡tess:

(a) BypEss ¡{as unavoidabte to prevent toss of
life, personal injury, or severe property
danoge;

(b) There Here no feasíbte slternâtiyes to the
b¡,pass, such as the use of auxilisry
treatment facitities, retention of
untreated Hastes, or ¡naintenance during
normal periods of equipnent do¡¡nti¡ne.
This condition is not satisfied if
adequate back-r.p equignent shoutd have
been instal led in the exercise of
reasonabte engineering judgment to prevent
e bypass ¡Jhich occurred during normal
periods of equig¡rent dornti¡ne or
preventive maintenance; and,

(c) The permittee subnitted notices as required
by Pãrt Il:.8-4-b-

(2) The Director rray attou an anticipated bypass
efter considering its edverse effects, if the
Director deter¡nines that it ttitI meet the three
conditiorrs listed at Part Ill.8.4.c(1).

5. UPSET COND¡TIONS

a. EFFECT 0F Atl UPSET

An upset constitutes an affirnrative defense to an
action brought for noncoíptiance rith such
techmtogy-based permit efftuent timitations if the
require¡rents of Part lll.B.5.b. are met. No
determination rade during adninistrative revies of
ctaiss that nonconptiance Has caused by upset, and
before an action for norrolptiance, is final,
adninistrative action subject to judicial revieH.

b. CONDITIONS NECESSARY FOR A DEHONSTRATTON OF UPSET

A permittee rho rishes to estabtish the affirmative
defense of r-pset shEtt demonstrate, through property
signed, conteÍporaneous operating togs. or other
retevant evideme that:

(l) 
^n 

tpset occurred and that the permittee can
identify the cause(s) of the upset,'

(2) The permitted facil.ity Has at the tine being
property op€rated;

(3) The permittee subnitted notice of the upset as
required by Part lII.D.7; ard,

(4) lhe permittee ggptied -1!t! -any remediaI
masures required by Part lll.B.2.

c- BURDEII OF PROOF

In any enforcement proceedíng, the permittee seeking
to estabtish the occurrence of an upset has the
burden of proof.

REI'IOVED SUESTANCES

Sotids, serage sludges, filter backxash, or other
potlutants removed in the course of treatnEnt or
i¡aste¡¡ater controt shatl, be disposed of in a nnru:rer such
as to prevent any pollutant fro¡n st¡ch n¡ateriats frqn
entering navigabte ¡Jaters.

PERCENT REI.IOVAL (PUBLICLY OUNED TREATI'IEHT UORKS)

For pôticty or.ned treatment rorks, the 30-day average
oercênt removat for Eiochernicat Oxygen Demar¡d and Total
br.¡sper¡ded Sotids shatt not be less than 85 percent
r¡rtêss otherrise authorized Ð the permitting authority
in accordance rith 40 cFR 133.105.

}IOII¡TORING ÀND RECORDS

I}¡SPECTIOII A}¡D E}ITRY

The permittee shatt attog the Director, or an suthorized
repr'esentative, upon the Presentat i on of 

. 
credent i a [s ar¡d

other docurents ss måy be required by the lat' to:

a. Enter upon the pernittee's premises rhere a

regutateð facitity or activity is located or

4.

b-

c.

6.

7.

c.

1.



2.

3.

conducted, or rhere records rrust be kept urder the
conditions of this permit;

b. Have access to ard copy, €t reasonabte times, any
records that ¡rust be kept urder the corrjitions oi
this permit;

c. Inspect at reasonabte times 8ny facilities,
equipnent (inctuding nnnitoring ard control
equipnent), practices or operations regutated or
required urder this permit; arrJ

d. Sanrpte or rnonitor €t reasonable times, for the
purpose oÍ assuring permit conptiance or as
other¡Jise suthorized by the Act, any suhstences or
pararn€ters at sny location.

REPRESENTAT TVE SAI.IPL I NG

Sanptes ãnd m€asurefients. taken for the purpose of
monitoring shal.t be representative of the mðnitored
act i vi ty.

RETENTIOII OF RECORDS

lhe permittee shatl ¡etain records of att nrcnitoring
information, inctr.rding att catibration and r¡aintenancè
records erd att original strip chart recordings for
continuous monítoring instrur¡entation, copies of att
reports required by thís permit, end records of ail. data
used to conptete the apptication for this permit, for a
period of at least 3 years frorn the date oi the éanpte,
measurement, report, or epptication. This period nny be
extended by request of the Director at any time.

RECORD CONTENTS

Recofds of monitoring infornration shatt inctude:

of reasurenents of the votu¡re of ¡¡onitored discharqes_
The devices sha[[ be instatted, catibrated- "ãnd
maintained to insure that the' accuracy oi the
measur€rnents is consistent ¡¿ith the accepted capabitit;of th€t type of device. Devices setäcted it -¡ t-'Àå
capabte of measuring fto¡¡s ¡rith a maxim¡n deviation ãiless than 10f frcrn true discharge rates throughóui'-tñå
renge of expectd discharge votunes.

D. REPORTI}¡G REOUIREI,IENTS

I. PLANNED CHANGES

6. INDUSTRIAL PER}IITS

The permittee shall give notice to the Director ãs soonas possibte of any ptarvred physicat atterations or
additions to the permitted facitity. totice is required
only rhen:

(1, The atteration or addition to a permitted
facitity rnây meet one of the crit-eria for
determining !¡hether a facility is a neu source
in 40 CFR part 122.29(b); or,

(2, The stteration or addition could signifícantty
change the nature oî increase the quantity oi
pottutsnts discharged. Ihis notification
appties to pottutants rhich are subject neither
to efftuent timitations in the permit, nor tonotification requirernents tisted at part
I I I.0.10.a.

b. HUNICIPAL PERMITS

Any change in the facitity discharge (inctuding the
introduction of any nerr source or significant
discharge or significant changes in the quantity or
quality of existing discharges of potLutãnts) must
be reported to the permitting authority. tn no câse
are sny neH connections, increased ftorls, or
significant changes in inftuent quality permitted
that ri I t cause viotation of the effluent
I imitations speci f ied herein.

2. ANIIC¡PATED NONCOI{PLIANCE

The pemittee shall give advance notice to the Director
of any ptanned changes in the permitted facility or
actívity rhích nay resutt in nonconptiance nith permit
regui renents

3. TRANSFERS

This pernit is not transferabte to any person except
after notice to the Directot. lhe Director may require
nodification or revocation and reissuânce of the permit

' to change the narne of the permittee and incorporate such
other requirefients as may be necessary under the Act.

4. D¡SCHARGE }IOIIITORING REPORTS AND OTHER REPORTS

l{onÍtorir¡g results ÍrJst be reported on Discharge
lfonitoring Report (Dl{R) For¡¡ EPA No. 3320-1 in
accordance rith the lGenerat tnstructíonstr provided on
the forn. The permittee shat[ sub¡it the origínal DllR
signed snd certified as required by Part IIl.D.ll ard
atl other feports requird by Part I¡I.0. to the EPA at
the address beto¡. Drpticate copies of Dl{R,s a;¡d all
other reports shatl be suhnitted to the appropriate
State agency(íes) at the foltoHing sddress(es):

1-

b.

The date, exact ptace, ard ti¡ne
measurements;
The individua[(s) rho perfornred
measurer¡¡ents;

of sanpting or

the sanpling or

5.

c. The date(s) and time(s) anatyses xere performed;
d. The individuat(s) ¡rho perforirred the anätyses;
9. lhe anatytical techniques or methods used; andf. The results of such anatyses.

HONITORING PROCEDURES

â. Honitoring rust be cpnducted according to test
procedures approved under 40 CtR part 13ó, untess
other test procedures have been specified- in this
permit or approved by the Regionat Adninistrator.

b. Thg permittee shatt catibrate and perform
n¡aintenance procedures on att monitoring and
anatytícaI instrurenti at intervats frequent ãnoughto insure accuracy of measurements snd shaiL
¡naintain appropriate records of sr¡ch activities.

c. An.adequate- analyticat I'atity controt program,
including the analyses ol sufiicient ständãrds,
spikes. and dupticate sanptes to insure the accuracyof att required anatyticet resutts shatt tÉ
¡r¡aintained by the permittee or designated col¡rnercia[
Iaboratory.

FLOI{ I'IEASUREI'IENTS

Appropriate ftor neasurement devices and methods
consistent rith accepted scientific practices shal,l. be
selected and used to ensure the accurâcy and retiabil.ity
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EPA:
l¡ater tla¡ìagefilent Division
Enforcern€nt Branch (óU-E)
U.S. Envi rorrnentaI Protection

Agency, Region ó
1¿+45 Ross Avenue
Dat[as, lX 75202-2733

Ne¡r llexi co:
Progran llanager
Surface Uater QuatitY Buresu
Ne¡,1 llexico Envirornent DepartÍEnt
1190 Saint Francis Drive
santa Fe, Nll 87501-4182

oklahoma (Industriat Permits Ontv):
D i rector
Oktahorna Department of

Envirorn¡entat auat itY
1000 t¡E 10th street
oklahosn city, oK 73117'1212

Louisiana:
Assistant secretary for Uater
lJater Pottution Contro[ Division
Louisiana DepartÍìent of

Enviror¡nental auat ity
P.O. Box 82215
Baton Rouge, LÀ 7088/,-2215

ADDITIONAL IIONITORING BY THE PERHITTEE

¡f the permittee r¡onitors any pottutant rnore frequentty
than required by this permit, using test procedures
approved under 40 cFR Part 13ó or as specified in this
permit, the resutts of this nronitoring shatI be included
in the catculation ar¡d reporting of the data suknitted
in the Discharge Honitoring Report (DllR). Such
increased monitoring frequency shatt atso be indicated
on the DHR.

AVERAGING OF HEASUREMENTS

Catcutations for att timitatio¡rs rtrich require everaging
of measure¡nents shatt utilize an arithrnetic ¡nean tntess
otheruise specified by the Director in the permit.

TWENTY.FOIJR HOUR REPORTING

a. The permittee shatl report any noncotçtiance rhich
may endanger heatth or the envirorment. Any
information shal.t be provided oratty rithin 24 hours
from the ti¡re the permittee beco¡res auare of the
circunstances. A Hritten suhnission shatt be
provided r¡ithin 5 days of the tim the permíttee
becomes auare of the circunstances. The report
shatt contain the fottoring infonr¡ation:

(1) A description of the nonco¡rptiance snd its
cause;

(2) Ihe period of noncornpliance including exact
dates arrJ times, and if the nonco¡rptiance has
not been corrected, the anticipated ti¡¡e it is
expected to contir¡ue; arìd,

(3) Steps being tsken to reduce, etiminate, ard
prevent recurrerìce of the nonconptying
di scharge.

b. lhe fottoning shatl be inctuded as information Hhich
¡r¡t¡st be reported rithin 24 hours:

(1) Any rnanticipated bypass rhich exceeds any
efflt¡ent Iimitation in the perrnit;

(Z) Any upset rhich exceeds any efftuent Iimitation
in the permit; ard,

(3) Viotation of a maxir¡r¡n daity discharge
ti¡nitstion for any of the poltutants listed by
the Director in Part ¡I (industrial permits
mty) of the permit to be rePorted ¡ithin 24
ha.¡rs.

c. The Director rey raive the Hrittm rePort on a case-
by-case basis if the orat report has been received
¡¡ithin 24 hours.

OTHER NONCO{PTIAI¡CE

The permi ttee sha[ [ report at t instances of
mmorpliance not reported ¡¡nder Psrts III-0.4 erd D.7
ard Psrt t.B (for industriat permits onty) at the ti¡¡re
¡p¡ritoring reports are sutxnitted. lhe reports shatI
contain the inforfiâtion tisted at Part llI.D.7.

OTHER I}¡FORI.TATIOII

Uhere the permittee beco¡ps a¡,lare that it faited to
sr.d¡nit any retevant facts in I P€rmit application, or
subnitted incorrect information in a permit apptication
or in any report to the Director, it shatl pro{rptty
st¡hnit such facts or information.

8.

9.

ç

A

7-

10. CHANGES I}I DISCHARGES OF TOXIC SUBSTANCES

Att existing ranufacturing, corrnerciat, mining, and
sitvacutturat permittees shatt notify the Director as
soon as it knois or has reason to betieve:

o. Ihat any sctivity has occurred or ritt occur ¡rhich
¡¡outd resutt in the discharge, on a routine or
freguent basis, of sny toxic Potlutant tisted at 40
CtR Part 122, Appendix D, Tabtes l¡ ard I¡I
(exctt¡ding lotst Phenots) ¡rhich is not Iimited in
the permit, if that discharge Hitt exceed the
hishest of the fotlouing ttnotificstion levelsr¡:

(1) one hr¡ndred micrograls per liter (100 p97¡¡;
<ò Tro hundred nicrograns per Iiter (200 ¡glL) for

acrolein ard acrylonitri [e; five hundred micro-
gr8ms Per titer (500 ltstfLl tor 2,4-dinitro-.
pheno t'ard f or 2-¡rethyt -4,6-di ni tropheno-l ; and
one mittigram per liter (1 ¡¡g/L) for antimony;

(3) Five (5) ii¡res'the naximrn concentration vatue
reportd for that Pottutant in the permit
application; or

(4) The tevet estabtished by the Director.

b. That any sctivity has occumed or eill occur rhich
xoutd rêsutt in ãny discharge, on ô nonroutine o¡'

infrequent basis, of e toxic pottutant rhich is not
tinitejd in the pe:rmit, if that discharge Hitl exceed
the highest of'the foito¡lin9 rnoa't-""tÍon Ievets¡r:

(1) Five hundred nicrograns Per titer- (500 p-9¡¡¡;
(2) one millisrs¡n per titer (l Íe/t) for åntir¡þnyi
iSi Ten (10) iimes'the maxim¡n concentration value

repoited for that pottutant in the permit
eÞplication; or

(4) fhê tevel, estabtished by the Director'
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| 1 . sr GNATOR!_,RE0UI REHE_rllS

AtL apptications, reports, or infornution sutmitted to
the Director shatt be signed erd certified.
a. ALL PERHIT APPLICATIONS shstI be signed as fottoHs:

(1) F98=A CORPORATI9H - by a responsibte corporateofficer- For the purpose df this section, a
responsibte corporate off ícer .nearìs:

(a) A. president, sec_retary, treasurer, or
v¡ce-presrdeñt of the corporation in
charge of- a principaI business function,or any other person rho perforns simi laipoticy or decision nnking fur¡ctions for
the corporatíon; or,

(b) The mânager of or¡e or r¡ore rnnufacturing,production, or operating faci t itièð
erpLoying rnore than 250 persons or havínggross arìrìr¡at sates or expenditures
exceeding 325 ¡niil.ion (in second_quarter
l9g0 do[ [ars), if authority to sign
doctrnents has been essigned oi detegated
to the [¡anager in eccordance rith
corporate procedures.

(2) FoR A PART!¡ERSHIP oR soLE pRopRtEToRsHrp - bya generet partrìer or the pioprietor,
respect ivety.

(3) 
!9E, 1 ¡ruNrqllÂL,r L. oR oTHER
PUBLIC AcENCy - by either a pr¡ncipal execut¡veofficer or ranking etected officiat. tor
purposes of this section, a principal executiveofficer of a Federal âgency includes:

(a) The chief executive officer of the agency,
or

(b) A senior executive officer having respon-sibitity for the overatl operations òf aprincipat geographic ur¡it of the agency.

b. åLl= REPORTS required by the permit and otherinforn¡ation requested by the Director shalt be
signed. by. a person described above or by a duty
âuthorized representative of that person. 

-n 
persóis a duty authorized representatiie onty if:'

(1) The authorizatíon is r¡ade in rriting by e
person described above,.

(2) The authorization specifies either an
individuaL or a jcosition-having responsibi Iiiyfor the overall operation of thé regutâteåfacitity or sctivity, such as the posiiion oiptant manager, opeiator of e ren- or a rettfield, - superintendent, or position oi
equ¡va¡.ent responsibitity, or an individuat orposition having overatÍ responsibitity forenvirorr¡nntal ¡ratters fo¡ the torpany. Á Outy
authorized representative may thu! be either ånamd individual or an indii¡dual occupying À
named position; and,

(3) The ¡.îitten authorization is subnitted to the
D i rector-

c. CERTIFlCATIOII

Any person signing a docunent ur¡der this section
shatI nrake the fotto¡Jing certification:
F¡ ,certify trder penatty of ler thet this docunent
erd al I attachrnents rere prepared r:nder rry directionor supervision in accordance rith a systern designJto assure that gualified persomet pioperty gaitrei
ar¡d evatuate the inforr¡ation submitted-' Aajed-on nyirquiry of the persorì or p€rsons u¡ro rr-""s"'iilå
syster¡t, or those persorls directly responsibl.e forgathering the inforrnation, the infórmation su¡r¡ti"¿is, to the best of ny knortedge and beLief. true-scculste, and cøptete. I a¡n arare that thêre aråsignificant penatties for subnitting fatse
inforr¡ation, incLr.rding the possibil,ity of-f ine and
inprisorunent for knoring viotatioris.rl

12. AVAILABILITY OF REPORTS

Except .for appl_ig-ations, efftuent data, permits, andother dats specified in 40 CFR lZZ.l, ànj information
subnitted pursuant to this permit mãV Ue ctaimed asconfidentiat by the subnittei. ¡f no êtaim is made atthe time of sutrnission, information may be made
avaitabte to the pr-ù[ic Hithout further notice.

13. ARCHEOLOGICAL/HISTORTCAL STIES (TEXAS PERI,IITS OHLY)

lf during the life of this permit, n€r construction orlard acquis-ition or a-ny cor¡struction retated activity
rhere .previousLy urrJistuibed ground is proposed foi
disturbance by the permittee r¡hich is rétaied to 

"nactivity euthorized by this permit, the permittee shatt
send the fotlouing ite¡¡s to the Texas State llistoric
Preservation Officer (SHPO): (l) a description of the
neH corìstnrction and the potentiat inpact that this
activity- may have upon thè ground (iri,ctuding sl,¡¡dge
apptication rnethods, if appti,cabl.e), ard (Z) a copy ófa USGS topographic rup outtining the location oi theproject and associated studge disposal areas or other
ancitlary i¡rpact areas. The addréss of the Texâs SHPO
ls:

E.

t.

Texas state Historic preservation officer
Departrent of Antiquities pfotection

Texas Histo¡icaI Conmission
p.O- Box 12216

Austin, fexas 78111

This infornntion ritt be used by the Texas SHPO ard EpA
to consutt according to the require¡ænts of 36 CFR part
800.4-800.6 on methods to minimize harm to historicalproperties. Ihe apptícant ritt be contactd ¡¡ithin 30
days about further actions that nây be ræeded to neet
the requirer¡¡ents of 3ó CFR Part 800.

PENALT¡ES FOR VIOLATIONS OF PERIITT CONDTT¡OTIS

CR II,IT NAI

a. IIEGLTGENT VIOLAT¡O¡IS

fhe Act provides that any person xho neglÍgentty
yiototes permit conditions inptementing Sectíon 301,
302, 30ó, 307, 308, 318, or 405 of the Âct iè
sróject to a fine of not tess than 32,500 rK,r more
than 325,000 per day of viotation, or by
inprisorrnent for not more than 7 year, or both.



PERI'IIT NO. TXO1O911 PAGE ó OF PART ItI

KNOUING VIOLATIONS

The Act provides that any person rho knoHingty
viotates p€rmit conditíons inptementing Sections
301, 302, 30ó, 307, 308, 318, or 405 of the Act is
subject to a fine of not tess than $5,000 nor more
than $50,000 per &y of violation, or by
imprisorunent for not rnore thân 3 years, or both.

KNOUING ENDANGERHE}IT

The Act provides that ãny person rho knoningty
viotates permit corditions inptenenting Sections
301,302,305, 30ó, 307, 308, 318, or 405 of the Act
àrd rho knols at that time that he is ptecing
another person in irminent danger of death or
serious bodity injury is subject to a fir¡e of not
more than $250,000, or by inprisorrnent for not r¡ore
than 15 years, or both.

FALSE STATEI.IENTS

The Áct provides that sny person rho knouingty nnkes
any fatse materiat statement, representation, or
certification in sny apptication, record, report,
plan, or other docr¡nent fited or requird to be
n¡aintained under the Act or ¡.ho knoringty fatsifies,
tamp€rs !,ith, or renders inaccurate, any monitoring
device or method required to be maintained urder the
Act, shatt upon conviction, be p'trnished by a fine of
not more than 310,000, or by inprisorrnent for not
more than 2 years, or by both. lf e conviction of
a person is for a viotation cormitted sfter a first
conviction of such p€rson under this paragraph,
punishment shalt be by a fine of not nore than
$20,000 per day of violatim, or by inprisorment of
not more than 4 years, or by both. (See Section
309.c-4 of the Ctean lJster Act)

CIVIL PENALTIES

The Act provides that any person rho viotates a permit
condition inrptenrentíng Sections 301, 302, 30ó, 507, 308,
318, or 405 of the Act is subject to a civit penatty not
to exceed $25,000 per day for each viotatíon.

ADHINI STRATIVE PENALTIES

The Act provides that any person ¡rho viotates a permit
condition inptementing Sections 301, 302, 306, 307, 308,
318, or 405 of the Act is subject to an adninistfative
penatty, as fottoHs:

CTASS I PEIIALTY

Not to exceed 310,000 per viotation nor shat[ the
maxinr,¡n amount exceed 325,000.

CLASS I I PEHALTY

Not to exceed 310,000 per day for each day during
Hhich the viotation continues nor shatl the maxi¡r.¡n
arnount exced 3125,000.

F. DEFINITIONS

At[ definitions contained in Section 502 of the Act shall
appty to this p€rmit ard afe incorporated herein by
reference. Untess other¡{ise specified in this permit,.
additionat definitions of rords or phrases used in this
permit are as fottoxs:

1. ACT r€ar¡s the Ctean Uater Act (33 U.S.C. 1251 et. seq.),
as Er¡eridd.

2. ÂDHItIISTRAToR means the Adninistrstor of the U.S.
Envi rorúnentat Protection Agency.

ÂPPLICABLE EFFLUE¡|T STANDARDS AHD LII{ITATIO¡¡S ¡rieans att
state ard Federat efftuent standards ard Ii¡nitations to
rhich a discharge is subject under the Act, inchding,
but rìot limited to, effluent timitetions, stardards or
perfoñnânce, toxic effluent standards end prohibitions,
snd pretreatment stardards.

APPLICABLE UATER OUALIIY STAIIDÁRDS rpans atI rater
quality atandards to rhich a discharge is subject urder
the Act.

BYPASS means the intentionat diversion of ¡Jaste strea[s
?îõ-ã'ny portion of a treatment facil.ity-

6. DA¡LY DISCHARGE means the discharge of a poltutant
measured during a cater¡dar day or any z4-hour period
that reãsonãbly represents the calendar day for purposes
of sarpting. For pottutants rith Iimitations expressed
in ter¡¡s of mass, the odaity discharge¡t is catculated as
the totat mass of the potlutant discharged over the
sanpting day. For poltutants ¡.ith tim¡tations expressed
in other units of rneasurement, the ttdaity discharget¡ is
calcutated as the average Í¡easurerr€nt of the pottutant
over the sa¡¡pl.ing day. r'Dai ly discharge'r determination
of concentration made using a coíposite sarçle shatI be
the concentration of the coflposite sarpte. lJhen grab
sarptes are used, the ndaity discharge" determination of
concentratim shatt be àrith¡netic aversge (¡Jeighted by
ftor vatue) of al.t sanptes cottected during that
sanpting day.

7. DAILY ÂVERAGE (atso kr¡o¡n as ltonthty average) discharge
Iimitations ¡reans the highest atlorabte average of
trdaity discharge(s)'r oyer a caterËar nnnth, catcutated
es the strn of atl rdaity discharge(s)tr ¡r¡easured during
a caterda¡ nonth divided by the n¡¡rter of . ttdaity
discharge(s)r ¡neasured during that ¡ronth. then the
permit estabtishes daity average concentration efftuent
limitations or corditions, the dai ty average
concentration neans the arithmetic average (¡reighted by
ftor) of att ndaily discharge(s)rr of concentration
determined during the catendar month ¡rhere C = daity
concentratiorì, F = daity f tor and n = nuöer of dail'y
sanptes; daily average discharge =

CrFr+Crçr+...+C"F"

Fr + Fz + ... + Fn

h

c.

3.

4-

5.

d.

¿-

8.

9.b.

DAILY llAx¡llul{ discharge tinitation means the highest
attorable xdaity dischargerr during the caterdar month.

DIRECTOR means the U.S. Envirormentsl Protection Agency
Regionat Adninístratoî or an suthorized rePresentative.

10. ENv¡RoNl{ENTAt PRoÏECTl0}l AGENCY means
Envi romentat Protection Agency.

the U.S.

11. GRAB sAllPLE a¡eans sn individuel, sofÍpte cottected in tess
than 15 mirutes.

12. ¡ì¡DUSTRIAI USER rneêrìs a nondo¡pstíc discharger, as
fãenïfTiE-ln-ã0 cFR 403, introdr¡cing pottutants to a

ptrbticty omed tîeatment ¡¡orks.

13. IATIONAL POLTUTANT DISCHARGE ELIHIT¡AT,I.o-J{ 
=SYSTEü 

means
modifYing, revoking



ãnd -reissuing, terminating, nronitoring and enforcing
permi ts, ard inposing ard enforcing pretreatnreni
requirements, urder Sectior¡s 307,318,4OZ, and /r05 of
the Act.

14. SEVERE PROPERTY DAHAGE rnearìs substantiat physicaL damageto prop€rty, dannge to the treatment fac¡-tities Hhièh
causes them to beco¡e inoperabte, or substantiat and
perrnanent loss of natural resources ¡.hích can reasonably
be expected to occur in the absence of a bypass. Severåproperty damage does not nean economic toss caused by
detays in production.

15. SEUAçE- SLUDGE mearìs the sotids, residues, errjprecipitates separated from or creatd in serageby ttreunit processes of a plbticty oHned treatment rorks.
SeHage as used in this definition marx; any Hastes,
inctuding ¡Jastes fron hunans, househotds, c'olrmerciaI
estab.tíshments, industries, ard storm ¡later runoff, that
are discharged to or otherHise enter a p.rbticly orned
tleatment Horks.

1ó. TFEATI,IENT [¡!RKS r¡ìearìs any devices and systems used in
the stor-age, tîeatment, recycting erd iecta¡nation of
mlnicipat. -se¡{age ard irdustriat ¡{astes of a liquid
nature to inptenrent Section 201 of the Act, or necessaryto recycte or reuse ¡Jater at the most eionornicat cosiover the esti¡rated tife of the lorks, incttrding
i ntercept ing se¡Jers, s-erage cot lect i on systeis, p"rçing]
power and other equipnent, and their' appurtenances,
extension, inprovernent, remodeting, adäitions, 

""åalterations thereof.

17. UPIET means an exceptional incident in rhich there isunintentionaI and ter¡pprary nonconptiance ¡Jitñ
technotogy-based permit efftuent timitatíons because offactors beyond the reasonabte controt of the permittee.
An upset does not inctr¡de nonconptiar¡ce to ihe extentcaused by- ope-rationaI error, inproperty designed
treatnent facitities,- inadequate treatment facitities,
tack of preventive rraintenance, or caretess or inpropei
oPerat i on.

'18. FQR. FECAL CqLIFORH. BACTERIA, a sanpte consists of one
errruent.graÞ portion cottected during a Z4_hour periodat peak toads.

19. The term rr¡lcDrr shatl rpan mittion galtons per day.

20. The termirmg/Lrr shatt ¡nean rnittigranrs per l,iter or pârts
per miILion (pgn).

21. The termJr¡.o/Lr¡ shatl r¡ean micrograns per titer or parts
per bittion (ppb).

22. I.IUNICIPAL TERMS

a. I-94Y =AyEBAGE, other than for fecal cotiform
Þacter-ia, is the srithmetic ¡rean of the dail,y vatuesfor all efftuent sanptes cottected during a catendar
reek, catcutated Bs the sun of al,t aa¡ti¿¡scf¡ãiðãi
¡reasu¡ed during a catendar reek divided Uy itre
nt¡mber of daity discharges ¡¡¡easured during'that
¡Jeek. The 7-day everage for fecat coliform bacteriais the geometric nean of the val.ues for all effluent
sanptes coltected during a catendar reek.

b. $_!AI= AV=ERACE, other thôn for fecat cotiformbacterta, is the erith¡retic ¡nean of the daity vatuesfor atI efftuent sanptes cottected during a óaten¿ar
month, catcutated ss the sun of al,t dail,y dischar!ãs
rneasured -during a catendar month diyided Uy itrenunber of daity discharges r¡easured during'thãt

rpnth., The 30-day aversge for fecel cotiform
bacteria is the geonntric ¡¡¡ean of the vatues for attefftuent sarptes cottected during a calendar month-

2t;!l0t R COilPOg¡TE SAHPLE consists of a minim¡n of lZ
eff tuent lortions co_tlected st equål, ti¡re interval.s
over the Z4-hour period ar¡d corbined proportionat toftor or_ a sarçte_ cottected at frequent intervatsproportional to ftoH over the
24-hour period.

12-HgJR CoitlpstTE, sAf,lpLE consists of 12 efftuent
port¡or¡s coltected rrc ctoser together than one hour
arrC ^cøposited accordìng- to ftoH. The daity
sanpting intervals shal, l, incl.r¡de the highest f tor{
peri ods.

ó-HouR coüposlTE sAtrlplE consists of six efftuent
portions collected no closer together than one hour(¡.ith the first portion cotlected no earlier than
10:00 a-r¡.) end conposited according to florr.

3-HoUR coÈtposlTE SA¡tpLE consísts of three effluent
portions cottected no ctoser together than one hour(¡¡ith the first portion coltected no eartier than
10:00 a.m.) ard corposited according to fto¡r.

c.

d.

e.

Í-
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APPENDIX B

SUMMARY OF PUBLIC HEARING COMMENTS AND EPA RESPONSES

Thís appendix responds to the oral coûrnents received by EPA at the public
hearing on the DEIS held at Eagle Pass, Texas on July 20, L994- The verbatim
transcript was utilized to insure that all maj or corffnents Ì,rere given a
response.

The speakers and a brief surmary of their comments are listed in the order of
their presentation at the hearing. Each comment identified is presented in
column 1 and the response is presented in column 2, keyed to the comrnent in
column 1. The responses are provided as follows:

. comments which vtere made by the same person in a letter are
cross-referenced here and responded to in Appendix C where the letter is
reproduced;

. comments which have been raised by several persons are responded to in
Part II.C and cross-referenced here;

. for all other conrnents made at the public hearÍng, the responses are
presented in this appendíx.

B-1
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1- ROBERT RUIZ, County Commissioner

(l) Expressed support for the project; noted that several
local public bodies had endorsed the project; and that
Maverick County had high unemployment and the
proposed mine would bring jobs, increased tax revenues,
wages and supply purchases.

2. MINERVA MANZANO, letrer read by interpreter

Ms. Manzano spoke twice at the public hearing and
submined a comment letter. In addition to the commenß
in the lener, she had the following comment.

(l) Expressed the opinion that what we have was given
to us by God and we should preserve it for the good of
the community.

KEITI{ YARBOROUGH, Park Science Administrator, Big
Bend National Park

(l) The comments made by Mr. Yarborough are
reproduced in the lefter submined by the Deparunent of
Interior. Refer to Appendix C, cornments and
responses: 447 to 4-61.

JIMMY GUITERREZ, President, Eagle Pass Chamber of
Commerce

(l) Expressed support for the project; said new sewices
would be developed due to the project and felt DRRC
would adhere to required policies; ståted that he was
submining about 1,200 signarures and 2,200 leners in
suppon of the project.

MARTHA BAXTER. citizen

Stated that:

(l) DRRC says rhey are going ro provide jobs and bring
money to the town and that nothing is going to happen,
but: many jobs will go to outsiders; workers will be
exposed to health risks: coal dust from the tr¿ins will
expose still others to health risks; blasting could damage
homes and public buildings in the area; other new
businesses will be discouraged from tocating in town
because of the mine's pres€nce; DRRC coal burned in
the plants in Mexico will further pollute the town's air
causing problems wirh breathing (and damage ro the
McDonald Observatory telescope); endangered animats and
other animals are threåtened:

(2) winds [which would carry coal dusr] do blow to rhe
south and southwest contrary to what is stated in the
repon;

t-t Comments noted-

2-l Comment noted; also see Appendix C.

3-t See the response ro commenrs in Appendix C.

4-1 Comments noted.

See responses to major issues in Part II.C. In
addition,

l¡cal iobs. Some jobs would go ro oursiders,
¡his is discussed in the DEIS, pp. 5-55 to 5-56.

New businesses. While there may be somé new
businesses which would be discouraged from
locating in the County due to the presence of the
mine, it is generally the case ürat new business
is generated by the construction of a mine. In
many cases existing businesses expand to meet
the demands of the mine, rhe demands of
workers who have additional income to spend,
and the demands generated by other businesses.
New businesses are also attracted the area, such
as those which specialÞe in mine services or
zupplies.

5.

5-l

B-2

5:2 See response to comment 6-2, below.
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(3) we, \r/ith EPA's help, have to look out for our
community since we have many people who cannot come
and speak for themselves and the politiciarx are not
representing our interesb;

(4) we will lose more than we will gain if this project
is approved-

6. GEORGE BAXTER, citizen

Søted:

(l) .safeguards proposed to prevent mine effluent from
rcaching EIm Creek and indirectly the City's water supply
arc inadequate since, as stâted in the EIS, a l0-year
flood event would cause settling ponds to overflow and
discharge effluent into Elm Creek; uranium from the mine
also poses a threat, especially when the ponds overflow;

(2) wind does blow from the soutÌ¡ and southwest which
would blow coal dust toward populated areas; snce 50%
of the coal dust raised would get into the air this would
pose a health hazard not a "nuisance" as stated in the
EIS:

(3) EIS needs to address whether there is a limit on rhe
amount of explosives that DRRC would be allowed ro
detonate at any one time, what rhat limit is, and its
calculated effect on structures in the surrounding area;

(4) the gain to be had from the jobs generated by the
project is miniscule compared ro the health hazards
inflicted on 30,000 orher people.

7. RAFAEL CHANCEY, Texas Employmenr Commission

(l) Comments presented at rhe hearing arc essentially the
same as expressed in his lener, see Appendix C.

5-3 Comment noted.

5-4 Comment noted.

See the discussion of mine activities in Part II.C.S;
also see Appendix C, response to co¡nment 16-28-

6-2 The available information suggests that the
prevailing wind direction in the Eagle Pass area is
from the southeast, though the wind blows from
every quadrant of the compass at least a small
fraction of tle time during a year. As noted in
the DEIS (p.5-22), it is tÌ¡e relative infrequency
of wind blowing from the mine toward occupied
residences that tends to reduce t}e overall effecs;
compliance with air quality standards means tbat
the occasional dust at residences will not have
health impacs. Also see the discussion of mine
activities in Pan II.C.S

6-3 RCT regulations limit the amount of explosives
used by limiting the resulting ground motions at
buildings outside lhe permit area, not owned by
the mine. In the absence of seismic monitoring,
the maximum amount of explosive allowed in an
8-millisecond period is determined by an equation
using a 'scaled{istance" factor and the distance
from the blasting to the nearest such building.
The allowed ground motions should not cåuse
damage to properly constructed strucn¡res. Also
see the discussion of mine activities in Part II.C.S

No significant health hazards associated with the
mine have been identified.

6-l

64

B-3

7-l See response to comments in Appendix C.
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8. DAN RISKIND, cirizen

(l) Most cornments are as presented in his lette¡, see
Á.ppendix C; oral comments, however, expanded on the
discussion of economic issues; these cornmenrs are
summarized here:

(2) projected economic benefis are predicated on the
projection of 250 jobs which is probably exaggerated;
further: all royalties will not come to Maverick Counry,
much of rhe heavy equipment will not be bought here,
and what is rhe "local" market; these jobs probably won't
reduce unemployment; mine saned out with 200 jobs and
extrapolated rhat out to 800, wirh the mechanized
equipment used at the mine these numben don't seem
possible; further jobs will not happen overnight, and will
people really be o-ained locally; if contr¿ct for coal
doesn't materialize rhen rhe jobs won't eirher;

8-l See response to comments in Appendix C.

See rhe discussion of economic issues in pan
ILC.4. Additionally, some of rhe orher economic
issues raised are discussed below.

Rovalties. To rhe extenr rhat people leasing
properries to ¡he mine do not live in the Counry
and/or spend their income outside of the County,
it is t¡ue that some of the income from royalties
will not accrue to the County economy. In the
analysis presented in the DEIS it is assumed thar
only a share 

- of rhe royalties will in rum be
respent in the County; this percentage is based on
the Texas A&M's multipliers for royalties for the
extrâction industry in Maverick County, see Table
5-5. These figures could be fi¡nher reduced due
to royalty recipients living outside rhe Counry.
However, even though they do not live in ùe
County the fact ûrat they have land there results in
some of their income being spenr in the County;
an example is the money spent on taxes which
will increase during rbe mining period.

l¡cal purchases of supplies and equiÞment. It is
not expected thar specialized, heavy mining
equipment would be purchased in the Counry.
The company's estimare is based on aniicipared
purchases of utilities, fuel, lubes, replacement pans,
miscellaneous oper¿t¡ng consumables and general
retâil purchases; nonspecialized equipment such as
trucks, dozers, and front end loaders may also be
able to be purchased locally.

The "local" area. For rhe discussion of financial
economic impacts, the DEIS has included a
sepanrte discussion of the impact on Maverick
County. This impact would be "local", see DEIS
pages 5-51 to 5-55. In rerms of employment, the
local area is the area from which people will
co¡Ìrmute to the job as opposed to movíng to the
Eagle Pass area- As noted in the DEIS. pp. 5-55
to 5-56, the majority of local employees are
expected to come from Maverick County but could
include some workers residing outside the County.

8-2

B-4
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Reduction of unemplovment. The proposed mine
will create new jobs in an area of high
unemployment thus improving rhe employment
sinration. This would not necessarily result in a
reduction in rhe unemployment r¿te. The
unemployment rate reflects many factors; in some
cases the addition of jobs in an area causes rhe
unemployment mte to go up because more peopte
enter the job market looking for work. Also see
the discussion in the DEIS, p. 5-54, Employment
and Eamings in Maverick County.

Extrapolation of iobs. The extrapolation of jobs
from '200" to '800' is due to the projection of
indirect workers, not additional mine workers, see
DEIS pp. 5-52 to 5-53. Indirect jobs are
generated in response to the operation of the mine.
i.e., additional people hired at local garages,
reståuranB, etc. The only impact the type of
equipment used at the mine would have on rhese
workers would be if a local business were to be
established or expanded to sell or maintain the
equipment. Vy'ith regard to the validiry of the job
numbers refer to ¡he discussion in Pan II.C.4.

Timing of iobs. As shown in DEIS Table 5-5,
the jobs will increase over time as rhe mine is
developed peaking and leveling out áfrer about rhe
lOth year of the project.

Job trainins. Job training is discussed in rhe
DEIS, see page 5-56. The company notes rhar
since preparation of the DEIS, they have ulked ro
the Texas Employment Commission abour the
possibiÌity of coordinating training programs wirh
the TEC (Kost, 1994a).

(3) DRRC has not given us rhe facts straighr; although
the EIS does address some of these issues it doesn't
discuss problems jusr positive aspect of rhe jobs, but the
numbers can be questioned; all the figures are noc
there.

9. ERNESTO RIBERA, citizen

(l) Expressed support for üre project because of the jobs
it rpould bring in; people wilt die one way or anoürer
and people in Mexico's coal towns don't appear to be
dying because of the coal dust.

IO- SALVADORE CONTRERAS BALDERAS

(l) Commens presented at rhe hearing arc essentially the
same as expressed in his letter, see Appendix C.

8-3 Comments noted.

9-l Comment noted.

B-5

10-l See response to coriments in Appendix C.
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I1. JAMES O'DONNELL

(l) Expressed concems that he would like EpA to
consider: can¡ot undentand how any agency will
c9¡done granting a permit that would result in coal being
shipped to Mexico where ir will resutt in pollution in thé
US; had a srorm l0 years ago that inundaæd proposed
mine area with 7' of rain and covered railroad- tracks;
doesn't believe there wilt be as many jobs as predicæd.

I l-t See rhe discussion of economic issues in part
II.C.4. The DEIS indicates (p. 5_14) that rhe
porendal for flooding along Elm Creek is high; see
also Appendix C, response to comment I5_g.

EPA does not condone the air pollution from
Carbón VII; but the agency has not found anv
basis to believe that denial of the NpDES permit
would preclude the use of other U.S. coal (from
existing, already permiued mines) at the poìver
plants, much less preclude rhe use of non_U.S. coal.

12- FRED WILLS, resident of Bexar Counry

(1) Commenrs presented at the hearing are essentia.lly the
same as expressed in his letter, see Appendix C.

t3. SCOTT ROYDER, Sierr¿ CIub

(l) Cornmenrs presented at rhe hearing arc essentially the
same as expressed in rhe Sierra Ctub's letter. see
Appendix C.

l2-l See response to conments in Appendix C.

l3-1 See response to co¡î.ments in Appendix C.

l4-l Comments nored.

l5-l See rhe discussion of mine acdviries in part ILC.S.

16-l EPA, has found information\submined by DRRC to
be similar in technical crcdibiliry ro rhar submined
by other applicans for an NpDES permir.

16-2 Comment noted.

IG3 See discussion of mine activities in part II.C.S.

164 Comment noted.

14. JOSE FARIAS, citizen

(l) Expressed suppon for rhe project, econoÍuc
develop-ment is important to the area, this company has
not 

. 
asked for any tax abatements or othei special

considerations, even if rhere are 50_90 jobs rhey ìome
wirh no preronditions.

15. ESTER DIAZ. citizen

(l) Expressed concern about the impact the mine would
have on rhe people who lived near the mine: coal
mmes cause contamination which could harm the childrenand o¡her residens and blasting could damage the
properties; do not want the mine locåted near the
residen6 in the Thompson Road area or near the rown.

16. Ms. GAMEZ, citizen

(l) Questioned credibiliry of DRRC and wishes EIS could- address that;

(2) people who support the mine do not live near the
mtne stte;

(3) expressed concem about rl¡e impacts of blasting and
how any damage would be aken carè of;

(4) felr rhat jobs should nor be rhe primary concem.

B-6
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17. GUADALUPE MARTINEZ, citizen, rranslared by inrerprerer

(l) Expressed support for Dos Republicas due to dre jobs l7-l Commenr nored.
and money it would bring to the area, and felt outsiders
who spoke at the hearing shouldn't be able to ir¡Jluence
a decision regarding Eagle Pass and expressed disbelief of
some of the poins they made.

18. MARIO RAMIREZ

(l) Commented in regard to flooding along Elm Creek 18-1 Commenrs nored.
that while he has been ranching there for l6 years, he
has not seen the creek flood ¡he area; DRRC has been
respons¡ve to questions he has raised with them; disagreed
with some points madè by other people during the hearing.

19. JOHN JONES, citizen

(l) Feels DRRC would benefit area around the mine: l9-l Comments noted.
rerouting of Later¿l 2l would be beneficial since it was
poorly engineered when it was built; pasrure will be an
improvement to grazing land; after mining reclamation will
restore and perhaps improve the land; and it will bring
employment; farming also disturbs the land.

20. SONIA VASQUFZ, citize¡, rranslared by interprerer

(l) Expressed feeling that while Eagle Pass needs jobs 2O-1 See discussion of air quality impacts in Part II.C.2;
the mine would not be a benefit, existing pollution is EPA is aware of no studies demonslraring excess
causing unusually high r¿tes of cancer in the area and cancer rates in the Eagle Pass area.
more pollution would make this sioaúon worse.

21. JAVIER MONTOYA. resident

(l) Expressed supporr for the project, felt there will be 2l-l Commenrs nored.
pollution with or wirhout the mine.

22. ARTURO FLORES, citizen

(t) Has hunted in the arca for years and has never seen 22-l comment noted.
any of the endangered species, therefore doesn't feel a
change in the area's habiat would reallv imoact rhe
animals:

B-7
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(2) discussed 
.the operation of the mine at Vermejo park

rn New Mexico, where a mining operation coexists wirhother land uses and has not causeã pollution problems
and local residents support the mine:

(3) 
.air .quality is probably bener now than when rhe old

steel mill in Piedr¿s Negras was operafing;

(4) mine will spur addirionat economic development.

HODGE LORD

(l) Expressed the feeling that environmenal concemsshould nor be able to shut down a Uusinesi; it is anabdicarion of property rights.

LADYE HERRING, cirizen

(l ) Most cornments are as presented in her leÍer, seeAppendix C; oral cornments, however, also addreise¿ thefollowing concerns:

(2) regarding rhe discussion.of flooding on page l_4 ofthe EIS, she is concemed about any additionaf floodingalong Elm Creek since rhey alíeady fraue nooaing
problems;

(3) what effecr will dusr from blasting have on Larer¿l

?], 
(l:"i-Inoh they. set irrisarion 

"nã 
aorn"rii. *","¿ano on tnetr crops and land;

lCf are, rheS any plans to alleviate problems due to¡ncreased r¿il traffic, and in particulai 
"." "ny ner,v

overpasses planned;

22-3 No emissions r¿tes have been found for the mill,v/hich opereted intermittendy. Monitoring laø fo,Eagle pass are limited, so that EpA haí no basison which to evaluate Ihís statement.

224 Comment noted.

22-2 Comment noted.

23-1 Comments noted.

24-l See responses to comrnenß in Appendix C.

24-2 See the discussion of flooding in Appendix C,
response to comnenrs t_15, t5_9, and 16_2g.

24-3 See the discussion of mine auiviries in pan II.C.5;
as noted in rhe DEIS, p. 5_5g, the City of Eagle

. Pass has agreed to provide poøbl. *át.. to rh"
¡rune, so current users of l-ateral 2l will have
nearby an altemative, higher_quality source of warer
for domestic uses should any àd""ise impact occur.

244 The Ciry is working with the mine, the highway
departnent, and the raitroad company to dõvetop
plans to alleviate problems wt¡ict¡ ìoún arise from
increased train raific due to n, - ,i"".- One
measr¡rc being. discussed is scheduling of trains to
avoid peak rr¿ffic hours, DEIS pp. 5_62 to 543
and 5-59: recently therc has aiso b.en discussionof the fe¿sibiliry of building another overpass, but
i9^ ,Irrn plans have been developed to Aáte 6uiz,
1994).
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(5) has the ROW for *,idening Thompson Road been
obtained;

(6) people will not be able to enjoy rhe park at the
junction of Elm Creek and Hwy 277 due to pollution of
the Creek.

ROSA O'DONNELL. citizen

(l) Some corunents are as presented in her letter, see
Appendix C; oral cornments also addressed rhe followins
concerns:

(2) information in rhe DEIS comes from DRRC and from
local people who stand to gain from rhe project and it is
not all correct; the RCT has found many deficiencies that
have not been corrected despite severai opporn:nitres to
do so;

(3) how will restoration for blasting damages be handled,
especially for people oucide û¡e official permit area; whar
effect will it have on the homeowner's insurance if they
have to cover it themselves, even if temporarily; what
will the vibrations from blasting do to tle tunnels;

(4) DRRC is unreliable, they told rhe Maverick County
Vy'ater District that everyone had signed leases but in fact
sever¿l homeowners had neither sold their homes nor
leased the property;

(5) it would be nice if NAFIA paid for the scrubbers,
but we will also have Carb<ín III and IV, etc., and it
will just go on; what does NAFTA do since EpA has
no say over Carbón I and II:

(6) other new industries will not be able to come ro rhis
area if we have increased pollution due to the Carüín I
and II plants since rhere is a limit on totål emissions in
an afea:

24-5 Since the DEIS was prepared, the highway
deparbnenr has revised irs plans for tle proposed
road improvements. The DEIS has been revised
to reflect these changes, see part III.A. No right
of way will need to be acquired for the proposed
improvements (Howard, 1994).

24-6 The NPDES permit requirements are set to prcvenr
any significant pollution of the Creek from
activities et rhe mine, therefore rhere should be no
adverse impact on people's enjoyment of the Creek
at the park.

25-l See response to commenrs in Appendix C.

25-2 See the discussion of Scope of EIS in part II.C.!.

25-3 See the discussion of blasting in Mine Activities,
Pan II.C.5. As explained in the DEIS, pp. 5-45
&. 46, RCT regulations will require DRRC to
demonstrate that no safety hazard will be created
by the funrre approach of is mining to en
abandoned underground mine in rhe third permit
term, before RCT will issue rhe oermit for that
increment of mining.

254 According to the Maverick County Water
Improvement District, the company told them úrey
were in the process of acquiring leases, not that
all homeowners had leased or sold rheir properrv.

-It is the position of the Disrrict ¡hat rhe' Dlstrict
will work on an agreement with the mine
regarding access easemens and similar mafters once
the lease agreements are made with the individual
property owners (Phillips, 1994).

25-S NAFIA and other international arrangemenrs
provide a means to discuss and evatuate projects
such as Carbón Ull, but provide no specific,
assured solution to impacs caused by the power
planrs.

254 This is discussed in the DEIS, pp. 5-68 to 5-70.
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(7) homeowners do nor have the resources to fight ttris
project and there is no one to protect the residents fromrÌ¡e impacs outlined in the DEIS; unfomrnately the
agencies look the other way and excuse what the
company does; the company, is repeatedly given
oppom:nities to correct their defiiiencies and are nor held
accounrable; but the people have ro rely on the
agencies.

26. DALE SAILORS. ciúzen

(1) Expressed supporr for rhe project; has exrensive
experience with mines and has sèen mínes properly
operated and contributing members of their community
that provide employment without having an adverse effect
on tl¡eir neighbors; and has seen sucìessful reclamation;
Federal and State regulatory aurhorities do have
responsibility to ensure thar the operators comply with thelaws; the mine w.ould provide coal i;. energy,
employment, and contribute to ú¡e tax base, and shouid
re:u.lt in an equal if not improved environment after
m¡nlng-

25-7 Comments noted.

26-l Comments nored.
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APPENDIX C

DRAFT EIS COMMENT LETTERS AND EPA RESPONSES

ThÍs appendix contains photo-reduced copies of the coûunent letters received by
EPA durÍng the conrnent period. For each letter, EPA has identified and
numbered comments requiring a response. Next to the comments, EPA has
provÍded a response. Comments which have already been responded to, in part
II.C of the Final EIS, are so nored.

INDEX TO COMMENT LETTERS

Federal
1. Federal Emergency Management Agency, Region IV
2. InternatÍona1 Boundary and Llater Commission, Office of the Commissioner
3. Departrnent of the Arny, corps of Engirieers, Fort l,Iorth District
4. Department of the Interior, Office of Enwironmental Policy and Compliance

State of Texas
5 - The university of Texas at Austin, McDonald observatory
6. Texas Historical Commission, Departrnenc of Antiquities Protection
7. Texas Parks and l{íldlife Department, Resource Protection Dívision
B. Texas Employment Commission, Maverick County
9. The Texas Office of State-Federal Relations

Local and other (in order of date received)
10. Mary Van Kerrebrook
11- Parts service Suppry company, rsidro De Los santos Jr., president
12. Tom L. Jlerrick
13. Maverick County Development Corporation, Raymundo Gonzales, president
14. Dan RiskÍnd
15. David A. Todd
16- Sierra Club, Lone Star Chapter
L7. Fred H. I,IiIIs
18. Theodosia Coppock
19. Ladye Herring
20- Lloyd, Gosserink, Fowler, Blevins & Mathews, for Dos Republicas
21. Rosa M. O'Donnell
22. Dr. Salvador Contreras Balderas
23. Minerva Manzano
24. Melanie Sattler
25. National Parks and Conservation Association

In addition, several thousand form letËers and a petition supporting theproject were collected by the Eagle Pass Chamber of Commerce; .*.*plu",r'¡ithout conment, have been attaeheã (fron Bernardo Camarillo, FrancÍsco J.
Jimenez, Leocadio EspÍnoza, yolanda Deleon), along with the lasÈ page of thepetition.
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HT

Federal Emergency Management Agency 
iu' 2 7 1994

Rcgion Vl
Fcdcrrl Rcgionrl Ccntc

800 Norrh Loop 2BB

Dcnroa, TX ?ó20¡.Jó98

,fune 23, 1994

Hr. Nor¡n ThoEas (6E-F)
U. S, EnvironnentsL protectlon ÀqencvFlrst Interstat,a Ba¡rk Torúer
1445 Ross Àvenuê
Dal.Las, Texâs 25202-2733

Dear Hr. Thonas:

This.resjonds to your Draft EfS for the Eagle pass Hine, Haverlckcounty Texas dated June 1, 1994. xaveriék county'-üiå'üuã ttsfl.oodplaÍns ldentlfied. by FEMÀ but has chosen, thús far, nãt toparticipaCe ln the NationãL Flood Insurance prograE (NFIP) . ft. has
19!. ¡dopjed.an àppropriate^ floodplaln roanager0enr ordinance forrssurng.dever'op¡lent pe¡nrts in rts fl00dprains. proposed and actuarãrteratlons to the fl.os of surface r¿ater and chanjes eo itre-trooaerevatlons and froodplain dellneations ¡lusc þe docuEented andrevl'ewed !y t¡e TNRcc and should be provided to the coun-iv. ù tr,"county joins the NFrp, rhe lnfor¡oarion s¡ourã- b;-;"-;r";;i üu .¡"floodptarn ad¡lnlsrrator and approprlare -ã.rãr"piãii--pãirr.."
lssued.

'l
rn additlon to- cotrpryrng vith,the NFrp requtre.ent,s, this offrce 1salso concerned rhar rhe project, wtII avoid 

"ny ";;;i';; ioiå r"..adverse inpacts âssociated-',rth the occupanty, nodlfrcati'on or r adest'rucÈion of Hetrands to the ¡axi¡oun extent pot'"i¡rãl-ii-yoì i,urr" t-z
any questlons regardlnS.t¡1:_or any other floodpfatn naiajeroentEatter, pleasg call ne åt (g17) 898:S161.

Sfncerely,

Fedenl Emergcncy Managemenr Agency

l-l

Charl,es D. Ell1son
Natural Hazards

Progratr Speclallst

*l::9l4*+pS@en!: . PpA appreciares this informarron ând, by reference,ncorp.rares rhe mareriar into section 5.g of the DEIS: puulic gearù,
Safery and Jusrice, In the DEIS, impacts ro nooJing are discussed o; p^;;5'14' Alter¿tions to rhe surface *.r.i flo*, frood e-ievations.na noooiùindelinearions. are being reviewed by the TNRCC through is o*n o;;;i;hi
le"sn^fffiUjjles regarding.wastewater discharge perminrng, ûrrough irs review
lr rnls El': and 

-rhrough 
its coordinarion wirh the Rãirroad co¡nmission of

_r 
exas s analysrs of the surface mining permit. A copy of rhe FEIS willbe provided to Maverick Counry. ¡i iote¿ on pages'S_3g and 5-39 of rleDEIS' the-m,ning company w.il design üre permanent channer reconstrucdonro meet RCT and coE chan¡el requiremenrs; tie raner .tr riL.ü 

-io -..r1
for meanders and oùer naruralistic feirures,

WetlanCs ayoidence. As indicated in Section S.4,1 of the DEIS, (here areapproximarely 8 acres of aniñcial wetlands associared wiúr seepage andrefum flows from Lateral 21, plus severål s¡ock ponds in rhe area ro bemined' The coE preliminary dererminarion is that none of tlrese areâs arejurisdictional werranàs under section ¿ø or trre' ðrean warer Acr. If, afrerformal coordination berween. DRRC and coe, t¡e'prctiminary determinarionis confirmed, thesc wetrands wourd be etiminateJ by rhe mine and wourdnot ..F likely ro return unless rhe canal is replaced in ; - 
uJi";;condition. Resrorarion of dense brush habitar asiociared *io È]m 
-ði..r,

iself is discussed in üre DEIS- 1 pages 5-35 tó i_iS, an¿ in SccUon l.¿.iand Appcndix F of this FEIS.' irso, rerer o expanded discussions ofcoordi¡ation concerning werlands in pan i¡,O of thìs FEIS.



oançf 0r Ìt cov9rl3tox4
vHf¡0 !f¡ttl llãtol

,.1;jl- JL ? 'i19/'

Ì1l. NorD ThoEàs
chief, Federal Àctlvit,fes Branch
U.S. Environnenrål Prolectlon Àgency (6E-F)
14.15 Ross Àvenue
Da),Ias, lexas 75202-27J3

Dear Mr, Tho¡as,

Thank you for Èhe oppor--unity to reviev the DrafÈ Environtrental Irpact
Stace:¡enE (DEIS) daEed June l. 1994, regarding the lssuance oÍ â ltev
Source Nåcj,onaI PoIIUEÀnt oischarge EIlr¡ination SysteE (NPDES) perlj.t
't'o Dos Republicas Resources Co¡:pâny, fnc. for its proposed Eàqle påss
Hlne In llavêrick Counry, lexas. The dlscharges fro¡ thls nes source
çoul,d be Dade to EIE Creeki Èhencô to Èhe Rlo crande ln Segrent No.
210{ o! the Rio Crande 8åsln. the beneflclal uses of thls Seg¡ent,de!:neì ln thê Îèxas Sur!àcr t{ôtèr euallty sÈandards, are high qllaIity
aquaEic habit,aC, conÈacl' recreat,fon, and publiê vater supply.

Às you are avare, the U.S. Secllon represents the Unlted States part
of t,he InÈertraclonal Eoundary and t{ðtêr CoEEisslon (IBWC) . The iBwcIs ¿n lnternallonal organlzatlon creaÈed by Èhe UnlÈed staÈes and
Hexlco by 'treacj,es in 1889 ônd 1944 to åpply uater and boundary
t:eaEies .deàling ui¿\ lånd boundary dèEarcatlon, rlvei boundarypreservacion, lnternatlonal flood control, naclonal or¡ership oi
boundàry river vatêrs, aolutlon of sâter guã¡tty probleDs incliralngsålinity and saniÈåtion, ùnd consultatÍons regarding border vâÈer
!ìaEÊer9.

In the context of our lnterest in eåter quålley DâÈters, the U.S.
Sec:loi is concerned that the dlscharges frób ghe- proposed Eå9le pàss
ccal nine hâve the pofenciàl Èo produce àC,/erse affecrs in tfexj.co. ke
do noce. hoHever, that oos RepuÞllcas Resources Conpðny has comj.tted
to 6xl'enslvB Éonitorlng and Ej,Èigarlon coroiÈ:ents vhlch vlll be
overseen by your àgancy, Èhe lexas NaÈuraI Resource Conservatlon
Colùrission (T:¡RCC) , and/or the Texas Rallroad Cor¿Dission (TRC) . He
understand thar the d!3chargs per¡ic vould bê lssued by your agency
and certified by the TltRcc. the TRC uould lssue the ulninq anà
reclaEa!,lon penit. Thè U.S. ÀrDy Corps of Engineers vould issue the
Secrion 401 per¡it.. Flnally, ve note Èhar, coordinaclon regardjng the
proposed âct,1on has occurEed ulth the U,S. Flsh and t{lJ,dli(e Sèrvica
and the Texas Historical, CoE¡i.ssion.

The U.S. Secllon vill continue to re¡¡aln lnterested ln the oroqress of
the proposed proJect. Pleàse send an addltlonal copy of tire óefs a!
your eôr),iest possible convcnience so thaÈ ve Dây LransDiÈ lt. to the
Hexicån Sectfon o! ou¡ agency. lle vlll have one or Eore
representagives at the JuIy 20, 1994, publlc heâring In Eagle pass eho
Eay subEit addiÈlonal coDEents ât that tlEe.

S lncerely,

,1 N0lt/ q"

f&ut¡r!,.X 
^vWil

INTERNATIONÂL EOUNOARY ANO V/AIER COI¡MI5SION
UN¡TEO SIATES ANO MEXICO

,luL

lnternational Boundary and Water Commission

Conrad c. Keyes, Jr.
Prinelpal Engfneer,

fit Covco¡s. Autlotno C, SutrE 3tO ¡ ¡¡t7l N, MEs^ Sl¡EEr .
t9t5t 534.6?OO . tFTSt 570.6700

Concem about water qualiry imrlacts to Mexico
noted, As requested, an additional copy of the
for transminal to ùe Mexican Secrion.

P 1ânnfng

EL Paso. T¿x^s Tgeoz C'3

These commenß are
DEIS has been provided



Opcre¡iou¡ Divi¡l¡o
R!gllrrory Bn¡cb

SLBIECT: Þojcd Nutrbsr lggAOOOOl

M¡. NqnD thoo¡¡
Chld of rhc Fcd¡rr.l ÄctivÍdæ En¡ch
EPA (6ÞÐ
l14J R¡¡r Avanu¿
D¡]l¡:, IX 752V2-2n3

De¡¡-V¡. Tborou: .-.

A Dã¡t E¡vim¡acouJ tmpra Surcoeu 
',¡t ,Êc¿ivêd on Ju¡u 23, 1994 for thc EaglcPu¡ Ml¡¿ lôcÂrld t¡ M¿vc¡ict C?:s¡1, 

T¿xå¡. n" 
"rp.i" p-.dc¡ r.b¿ U, S, tu,"¡"'-Coçs of Eogir.rcn cûr¿roeû¡¡ q¿ tbc d¡¡-ft_

Page 5-39 lr¡Es .r.bc 
COE hrj ildlcrcd þ DRRC rtar ùc Corps viÌl rbida byrgæc¡ìtcôlt rÊa.þd b¿rpe¿! DRRC, EpA r¡d FT/S, r¡d ù¡¡ ràr a¡jr,i_- ¡¡6u¡¿ 0,n1, ,*¡,fcr r secúoa 40¡ paai¡ oac¿ ir¡-u-¿s b*wc¡¡ r¡olc rlna panio õ¡r! Þcc¡ rcrorvcd'. ourrÊF¡hrica¡ und¡¡ J3 cFR pu'r 33O¡rwider v.r,ioa"te ir=À_ n"guhionr fo, 5wf2¡3 co¡rtr-ai¡8 ¡clvii¿!. Bc,'"-,'r€ sf rh! 3d Cry .led.t"a pqjo¿ l¡lti¡ã ¡y """n.*"ì, ".î*ì"2rorr9r rirh cærugb Íaforaation 

T. *--+ u ur t tøìiii.",¡ort:d by r ¡rrioowid¿perãit or if a¡ !¡.4iridr¡l p-.il yil bc 
.Tquiæd.. e*,u"iry, ,¡. ryTu*i;u¡ b;.fi, byrercivi-og i¡5¡¡g¡ prior o subniÈ:g r oodfàEo!.lcrc¡ U .,ii q ,=Cr1ultC ro bÉ pcrdr,¡ducû ¡ uioswide pcroir, Ol¡r cv¡l¡;¡¡or will bc bued oo ùo*_r* rcquirtd CumgtÞ EIS prccar r¡d f¡onr ùc i¡Jorm¡¡¡o Onf,C prqjar"1ffi rotifrcaUoo, Nr.hougJ

1irþatio3.ryU$ ó:riag rhc EIS pæccrs 
"iU i'oroì.f,r"iroL ou¡ dæ!¡ioo os chshert0 

'$c 
¡ fi¡ri¡¡wid¿ pcroiq our cnlu¡¡ios groå, ,l ,.pr*. no,. ,¡. gS pro"." ,oi*uh¡ve nor rpccd ro ¡bid. by dêcirroor ,r.¡¡rc'Þy r¡r õriíc, ei.¿ Fws" ';;"d¡rììy;-

thc pr'n of '.-h,¿ ¡ccrenc¿ luggeldlg tu.r poririoa'oor¡¿ uc æoãø f¡oo råc Ers.
Pagc t of Trblc 1.2 uo¿æ,tà,9 lccrlon-.DUfi¡r^.Ìtf!rnrrior md rtcr., ind.icaru ùe'turi¡d¡¡rica¿l w¡¡¡¡r of thc u.S, (or n- crõIjffi (throrg¡ Dot rece.'ariry i¡pre.ê¡r foñc), wirà COE o.rcô¡ghr. 

.To *. y. ¡.", iiiirc¡rø ¡ uÊifi..¡ioo ræu¿.!rr¡d b¡vc m"r. oo d¡r¿¡¡ri¡¡¡ioa oa mitisuion 6,,¡r;;Ë],ñtryt:ìñ;iîil,
råould bc rçbccd wrrh 'ory'ra thb scatcacc, 

"rr¡rì.,r*r rlourd bc.hl.,.d.
Prgc 2 of Trblc l-2 u¡l¿r r.b¿:ccdoo .FcC¿nJ gectim ¡O¡ !rmir., ralcs ,pre.niacpr¡rr å¡e æquired for rçtr*au_orr,"r:r.oafþõ&lïÇõtol.. 

Âhùo! gh providingp:.g-oo ?lT "frT c¡?cdjrct tàa pclulaiag pr*"", ¿"y,rrrãt rairi¡Iy æqui¡ed vhæteq',j¿nilg aoa pc¡srJr ¡ur¡øizlrioû,' pe¡to¿¡ã i¡¡pccto;i;e;" ir;õ;ä;;äcor¡di¡roq¡ !o 14{ gcrmirr, but ¡¡c nor rquiæa ialro-oia.-pr*r, r¡¡. ç.æ-.e ¡la¡rd borenürd of ¡raoved.

,,-..,4*.ll?¡_T"tnpb.:3urcl, 
.To 

s¡¿uæ Ciry wrar, DRRC wüI tuod ¡ si¡.i¡cb s¡r¡rlu!¿ rro¡D r¡c cx¡!j¡3 facil¡i¡¡. ron¡e Ìwo ¡ni,lc¡ ø t!¡ æur!," a.e'r..c ùo¡rd bc ,d¡^dt¡di¡¡fug ú,il r¡rcr ll¡c a¡v rcgui¡c ¡ ¡¿cto¡ ¿O¿ìuùo¿rr¡iou u¡¿¿r ¡lc Ct .n Wr¡¡¡ Âcrif ¿xc¿v¡rioo or fill n¡rcri¡l l¡ pti".a ra ..rr-.ær;¡,b" õffis._,
U you hrve ¡¡y quuùoat coocrraiag our côonc¡¡r, p!¿ü¿ coo¡r¡f .Vr. Barry Olbornr¡ rÀ¿ üdrcs.r rbove or eþhoac G¡A33¿33J1,

Sloccæly,

-.-- DEPABTMENI Of 7HE AR},tYfo8l woÃlF otslatcl, coÀpg o¡ ENOivESAs
P,O. lox tr¡oo

FOR? WOntk, tEXA6 
'6t02.o:oo

Augul I, t994

3.2

Corps of Engineers

J-l

3'2 
iî"r¡_lg-Jg¡r

Chl¡f, R¿n¡l¡ory Bn¡ch

All rhe suggested changes have been made; see pan

Conrmenl



En 94/536

United States Departrncrlt of the Interior
OTFICE OP TUE 8ECRDTÀ.Ê'Y

o¿flco o! EnelroMcôt¡! DtLlry ¡îd comtl!ånca
Po.c ottlca âox 649

Àlbuq,uarqua, NÊv Herlêo 8?1o3

August 19, 1994

OVERNIGHT FEDERAL EXPRESS

Norm Thomas (6E.F)
Chief, Federal Actlvlt¡es Branch
U.S. Environmental Protcctlon Agency
1445 Soss Àvenuo, Suire .|200

Dalf as, T€xas 7 5202-2733

Dear Mr. Thomag:

The U,S. Depattrnenl cf the lnterior has revie¡¡¡ed the d¡aft Environmenlal lmpact
Sta:ur'ctrt (El.S) fur Eugìe Pass Mirrc, N4avurisk Cuurr¡y, Tux¡¡s, arrd ílllrjs tlre tJocunrerrt
lo be delic¡errt in seveÍal areas. The following conrments ar€ prov¡ded for your
consideration in preparing the final document,

GÉNERAL COMMENTS

I fnis draft EIS does not follorv the fornrat arlo def initions set forth irì the Council orl

I EnvironmentalOuality's ßegulations f or lmplementíng the Procedural Provlsions of theq'r 
I National E.nvirnnmentâl PolicyAct(40CFR1502-1508). Asacnnsnqrrnnne,itlíìr:ks

I a secllon devolod to allernatlves other rhan rhe propos€d action, confuses connected
I ¡clir:ns with cumul¿tive ¿clions and fails to.rCeqiralely address c(¡rlìulaliv'.'irripacts.
I Tne tJraft EIS trequenlly looks only ar ôct¡vities and irnpacts occurring during lhe lnltial

4-Z | 5.year period of the proposcd coal mine's operatron, resulling ln an understaternenr
I nf rhc lifc.of.ptoject cffecr.s; th¡s hes resulled in a piccerneal an¿ly5ig. SrrrvoVs ancl

I irfcrrnation neÇessery 10 protect resources such as u/etlands, endangered sÞecies and

I cultLrðl siles ore rr,complete making ¡t ¡rnpossible 1o evðlu¿1e projecf envir<¡rrrrrerltal
4.3 | consequences, In additicn, the €ndangered species mitigarion plan in the draft EIS is

I rìot current whs¡l corYìfJared to ilrc b¡0loUiuðl Essessrnenr lssued by your agency.

I Wcrlands, rioarian habirars, warer qu¿l¡ty aspects and cultural resources are of special
I corrcern ênd aciequâte discussion of these resources and altcrnativc rncans of avoiding

irr,pocts to them arc lecking in tho document. Tirerefore, rhô dfôft EIS needs to be
substantially supplomented in order that the final ÊlS w¡ll have tha benefir of
ComÞr€hensiv€, germAne COmtytentefv lforh An intorrn€d Oubl¡c.

(,-.)

U. S, Departrnent of the Interior

4-t NEPA compliance. EPA discusses its approach to evaluation of alærnaúves
in Part II.C.I of this FEIS. Appcndix F and Pan IILC provide the laæst
inform¡tion on the mitigation plan a.læmatives (see especially 5.4.5, a new
secdon in úe EIS). For pracrical purpos.s, and exccpt for socio-economic
effects, the cumulative impacs of the project are úrose which do result
from connected ac(ions. See subsequent comments for responses to specific
issues conceming cumulativc impacts.

Piecemeal analvsis. The DEIS looks at activities throughout tle life of the

mine, but witl¡ more detail for the frnt frve years because more information
is available for that period. This ¡efìects tìe fact tìat the compary need
only supply a detailed mire plan for the length of is Railroad Commission
of Texas permit, which is five years. Simi.larly, the Departnent of the
Army 444 pennit and the EPA's NPDES permit both must be renewed in
frve years based on the receipt of more detailed information from ùe
mining company. Plans for life of the m.ine were provided to EPA by üre

rnining company, and where necessary, EPA obtained additional det¡ils on
long+erm mining by discussions with DRRC, llowever, in general ùe
mine has similar effecs over the long-term as in the firs¡ five years, just
more of them, EPA does not agrce that the life-of-project effe cts are
understated in general, and responds to specific cornments provided
subsequently in the DOI lener,

Coordination. Coordination is an on-going process. Initial coordinarion by
various agencies occurs on different schedules, and in sonle cases musl
occur panllel with the EIS process, or even after mining begins.
Coordination does not have to be complete for tle EIS to proceed, although
initial coordination (e.g., determination of eligibiliry under COE's nationwide
permits, or preparation of biological or culrunl resource protection plans)
must be complete before EPA's permit will be issued.

This FEIS contains tle latest information available on ürc various
coordination efforu; sce especially Part Il.D of this FEIS, a¡d Pan IIl.C,
which contains a new EIS Section, 5.4.5, providing 3n update on
endangered species and proposed mitigation, Appendix D presents
coordination leners from üre agencies involved, EPA believes ùe
information available to it is adequate to predict impacrs with rhe accuracy
required to suppon an NPDES permining decision.

Àa
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I Informetion is provided under the following 'specilic CommenÌs. concerning the
I ntodaling stutJy, rccc'Jly corrrulerecl by tlìe Natlonal park Service (NpSl, that beller

44 | Quatttiries the impacts cf the Carbon l/ll porver plants, as weil as the larger Texas
I sources in the vicirrity of Big Bend Natìonal Park. This informarion should be inclurted
I in the final EIS (paoes 5-69 and 5-711. lf it cannot be incorporared into the document,I th0n page 5.69 should be revised as ind¡c8ted below.

SPECIFIC COMMENTS

9ecüon,9'3 HELATTONS|-!! To orHER REGULATORy pROGRAMS secrton qoa.
Foges 3'5. Tho dr¿ft Ers rtatcs rhar Nario¡rwrd; p;;;,1 ßWpl ?ñurh¡.¡ri¿es
disturbance of ware¡¡ or wetlanda by surface coalmlnes. thal an appllcation (octuolty,
'notification'l for this aurhority ls requlred and that specific 

"ppro*t 
of ths proposed

activity bv the U.S. Armv Corps of Enolneers (Cornsl is rer¡rrirnj, Tha riraft F¡S should
also menrion thar if the surface coal mine project Includes the dlscharge of dredgedor fill moteri¿l into speclal aquatic sites, including wetlðnds, there is a spuurirl
conoition that the notlfícation must also include a delineation of the offected special
aquêtic sites, including wetfands, and that all NWps have 0eneral conditions rendaring
them ¡nvAlid if not followgd. Pertinent examples of some of thesc ganeral conclltions
are lound at 33 CFR 330 Appendix A:

'4, Aquatic life nrovements. No activity may substantlallV disruot th€
movemerìt ol those species of aquatic life indigenous to tho waterbody,
IncludinQ those specles whlch normelly rnigrate throuoh th€ area, r¡nress
the activlly's primary purposo ls to impound water.

Iandl

1 1. Endangered species, No acrrvity is authorized under any NWp w,hrch rs
lik€lV to jeoperdize lh€ continucd existence of a threatened or
cndongorcd cpccics or o species proposed lor such doslgnation, as
¡dentitied under the Ferjeral Endangered species Acr, or which ls iikelyto destroy or advergery modify the crirlcal habitat of such specras.
Non'Fede¡ar perrnittees shail notiry the distr¡ct engineer if any ilsted
specres or crlt¡cal habital might be affected or ls In the vicinity of the
pro¡sct and shsll not bcgin work on th€ ocrlvlry untit notilfed bv tho
district engineer th¿t tng requirements of the Endangered Specieé Acr
havs oeon sarrsfled and thar the acrrvrtv is autnonzeà. ¡ntoimarion on
the location of threatened and endangered soecies and th€ir cr¡tical
hab¡rat can be ot¡tained from the u,s. Fish anc wirdilfe service (FWSI
and Na:tonal Marine Fisheries Servlce . fsee 33 CFR 330.4 (l)1,

4-5
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44 Air,qualirv modeling, EpA does not regard the MEsopuFF-cALMET air
quality modeling it and NPS have been doing as complered and ready for
public release, and so has made the alremativi revision suggesred by Dor,
See also response 4-53.

À< COE nationwide permir conditions. EpA
by reference, incoçorates the mâterial
Relationship to Orher Regulatory Programs.

apprcciates this informarion and,
into Section 3,3 of rhe DEIS:
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The draft Els goes on 10 state that the corps has made a pretimlnary dete¡mination
tlral EIrn Creek, between its ordinsry hlgh water mârks, is a iuris<licrlnnal water of the
united states throughout the Texas Failroad comrnission's (commissicn) b-year
pernitareaandlhaltllerearenojurisdlctional wetlandswìtltirìtha¡arca. llowever,
as the rJraft EIS states latcr on page 6.29, ,'the llfe.ol-rnlne iurisdictlonal waters area
has not been colculated," leaving the quesllon of whether jurisdictional wetlands
rcr¡oin lo bc delineotcd ourclde lha 5-yoar p€rm¡t ãree unanswârec. Furthermore, the
drah EIS also stâr6s on pags 5-28 thar some fish species probably occur in Elm creek
on rhe projecl area dunng spring spawnlng runs, FirÏilly, ðs the draft Els stores in
many places. e.9., paQê 5-41 , the Eagle Pass mining proiect may adversely impact the
ocelot and Jaguarundl. In summary, there are several reasons why NWp 21 may not
bc opplicable to thio proioct ând tho draft Els shootd mâke rhls sltuatlon and the
applicant's ionsequenl probable need to pursue an lrrdividual Sectlon 404
âuthorlzalion Ctear at thts potnt.

The draft EIS draws attentlon h€rc to the FWS January .|4, 1994, lener to rhe
Environrrìontol Protoction Agency (EPA) rqq¡¡s51ìng thar ir make use of its 404 (c)
outhority 1o prot€ct Elm Creek's riparlan yretland vege(atlon, perhaps it was
urìintentional, but lhe earller staterneftt ¡rr tlre clraft EIG that lho Corps found no
jurisdictional wetlends ourside the creek's ordinary hlgh wstef marks, combined with
the quotation marks surroundlng rhe word 'wetlands" in the draft Els's reference to
the lorrcr, creare the lmpresslon that EPA dis¡rrres the exfslence Ol rlparian weltands,
at least within the area so far subjected to the corps' prellminary determrnation. we
ar'e Concerned nol so much wlllr l,ltis irrrpresslon ô3 wirh rhe iscue thc droft EIS leavoe
unresolved even though it was ralsed as a specific scoping item by tho rerevanr
ponion of its January 14, 1994 leflen 'ln light ol the potcntial varuo of Etm creek's
wctlurrdc to the conservation of the ocolôf and rhe laguarundi, the se¡vlco fequâsts
that EPA make a speciol efforl 1s soo that rhc iurisdicr¡onal wetlands ars propeny
delinealcd, and that the EIS rhorougllly ¿tJtJr'esscs the dellnearion process cvcn lf tha
corps does the delineation.' Fo¡ e¡rample, the draft Els shculd be supolemented to
explain the basis for determinirrg why Elm Creek, lhroughout the project area ând nol
jr.¡st irr thc orèo of th€ flrst 5 years of develo¡rment, does or does not have tiparian
wetlarìds ond whether they are or are not Jurisdlctional, Llkewise, in each case where
the dralt Els ciles a delefmlnatiorr tlrut other proiect oreo wetlonds oro not
iurisdictional (e,9., pages 5.28,29i.,lt should provide rhe rarlonate and, lf the Cores
made the delermlnation, state whe¡her the EPA coflsiders ¡t to be comptete anc
corroct 6rnce EPA hâc linãl ar¡tlrority on this issue. Because the orovision of accurale
rvellattd del¡tìeations is a nondiscretionary duty osssnr¡al to the appllcation of National
envilonmental sturrdaldc, lalluro to providc qhis Inlormolion in the final EIS will be
considered potenrlal grourrds for elgvarlon in accordancs wilh 40 cFR part 1s04,
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Notification and determination, The COE coordinarion letter (lener /l3)
indicates that "notification" had nor yet occurred, and tlat when it does
COE's offìcial determination as to rle presence of jurisdictional wetlands and
eligibiliry under the nationwide will be independent of tie EIS process.

The presence of fish in Elm Creek, and rhe potential for impact to the
ocelot and jaguarundi do not make tlre need for an individual permit
probable unless the COE determines that ùe applicant has been unable îo
satisfy the U.S. Fish and Wildlife Scrvice and Texas Parks and Wildlife as

to those issucs.

NPDES PERMTT. EAGLE PASS MTNE TF:,XAS

À1 Jurisdictional wetlands. Response 1.2 and 4-1, 4-2, 4-3 and 4-6 add¡ess
this issue, as do expanded sections in Pan Il.D and Pan ill,C conceming
coordination and mitigation.

EPA's understanding, from personal communication with M¡, Osborn of rhe
COE in Ft. Wonh, is that it appeared tlat all bodies of water outside of
Elm Creek were on interminent streâms nor considered jurisdictional warers
of the U,S, and were the result of man-made impoundment or seepage from
man-mâde canals. Such warer bodies are generally not considered
wetlands. EPA does not take a position contradictory to COE,

The first fivc-year permit area contains most of the possible rìparian areas
and possible wetlands in the life-of-mine area: some 23 acres of 'waters":
eight acres of "anificial' werlands resulring fronr canal secpage; and I 5
acres of stock ponds, Review of aerial photos indicare thar furure permit
areas could, all togetier, contain anoùer three or four acres of narural
riparian areas along intermittent streams and a few more small stock ponds.



s
SåTiîî-4+Þ5SCfleII0.N oF A As noredahove in the General comrnenîs, rtre ãrart e¡sìães nor hêve a section adcr€ss¡ngslternativôs to rho ôppf icont,c p¡opo60d action es mandate<J i^ NarlonalEnvlronmentaf
Policy Act. As ctearly descflbed ar 40 CFn ¡an tSOZ,l¿,

"This section is the hean of the Ers. Based on the information and anarysispfesenlcd in rhe seclions on rhe AFfecred Env¡ronmenl rEiÈoz.isl and theEnvironmcnlol Consequencos ( 61 5 02. I 6). it shnr ¡lrt nresent the envl¡onrnentalímpacts ot tha proposar and rhe artsrnativ€s in comparativ;f.r".', iÀ;; shafprydefining the rssues and provrding a crear bauiu fr¡r crlorce oronJåpiiãne by thcdecisionmaker and the Dublic,'

In this regard, ws fecommend thst sectron 4.0 of the oraft Ers be augmenred rorigorously explore ôn0 oÞJec:tvely evaluatu ir.r-ð compörolivc form oll rcosonobtcalternarives 10 llre prgposed coar mine oct¡on, Thc suppremenred arternatives sectronshould discuss and cornpote, at a minimum, at reásr ii'u f;ll.;ì;;;;;res; somecx¡sting oirornaiives are barely roferrecl rñ ln fhc rlrafi EIS and must be analvzed forcomparison, Tlre pursuit of ¡:rolection of recraimed uirsnianïr-ir,.,ìäugn tegatagreemeni.s with the landorvneru (¡raUe 4-91 and the o,.,tdatoJ -itigit,on pr"nd¡scussed at page õ.3S er scq.,.are exarnples. Tne miti6aitán;la;;;;sented ingreatest dera!l in lhe Jurìe 
_.1 

gg4 ,'Blotogiial 
Assessmenr fo¡ the Ocs Hcpuþt¡casFìcsourccs ccmpany (DRFCJ proposed Eag'ie pnss coat M,n;. (Bloi;;i.-riÃrrrrrrrnrl

prepared for EPA by swcA, rnc. is anãther exampre, A varratron of rho rattercufrenfly uncrer conslderatron by ilru appricant ônd tho t-ws wourd bo to rcquire thecreation of an altolnatlve corrldor ol hubita¡ sufficientlydense to repìace the cxist;ngbrush corrtdor urong Erm creek pfior to the miÀing ár tnu ì*r.tiÅs .ã;ioor. sì¡rlorìothef ålre rnativo, evordrng the Frm creek co¡ridor ártogether, orlgr.sriv appeared inthe Augusr 1993 'Ascessment of potential Ocetot Hj¡trai,'pr.î.iìi üy Xi.f, g
company and Dr. Mtchaer E. Tewss ¡nd is the subject of on oconomiå anarysisIncorporat€d in the Biologlcal Assessnlent as Appendix B.

Tho loot item hae given rrse ro ancther ârr.rnarrvc which we recommend b€ addressedin the draft Els. The economrc anarysrs round th€ Erm creek avoidancs atternatrveinteasible bOcause lt would. wllun suit¿ble buffer area wes Includod, rcsutt In rheapplicanr's inabllrty to reach ss much of 3s percent ol th€ prolect,s coal reserves,Incfuding some ol the hi0h€st qualíty and ciloape.t_to-.ine resorves. W0 do noloispute.the conctusion rcâcherl ln rhe analysis that this *noutd rendeiihe ï¡ternariveintpracticable'. Howsvsr, we nole that thg proporàd alte¡natlve would leave rJnrntnedt rrnear orca uújucanr 1o the Erm crcek brugi'r co¡rrdo¡. we ,"r"iù ìic-soutt*nPacific Reirroad right'of.way. whrch, arong wirh.proposed srdrngs for roading thetrarns, wourd bisect coal ros€fves and whrcn would nonethetess ¡õaue trrr proposedalternative economicailv nracticable, we, ttrerefoiã, recommsnd that full consideratronbe given to the following alternatlve plan: 1l R6route the railroad out of tne mine

4-8

4-8 4l-teI!at{es' EPA considers tle alremadves described in tìe Dol Iener robe . specifìc to- biological mitigation measures 
'associated 

wiri coordinationunder Section 7 of the Endangered Species Act. Thar is, ,;r. ,i rràìi"ï,
lit: !...1 developed as a .resùlr of cooøin.tion, ano were nor avaitable aspro.¡ect_ alternatives developed by DRRC, as such, tiey are ¿¡r.ori.à- inPan. II.D of this FEIS, 

'which 
updates cooidin.¡on .fforu, and in a newsection 5.4'5, which provides üe iatesr inronn.tion 

'on 
mrtigatìon airemalivesfor endangered speciei, and which is provided in pan III.c of this FEIS.

c-8
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at¿êt 2\ fuinê the erea benesth the exlsting right.ol-way and píoposed sldings;3)
Divert Êlm Cr€e l( ss necessary to prâvsnt :he iloooin! ol rhe pits, but teave Intact r
uorrjdorol lhe båcl ripofion brush at leastas r,vlde as the ¿ìvnrâ0e width of the exisling
railroad right-of-way ênd Ìiìe sidings; and 4) Analyze the econornlcs of variations on
this ggneral corìccpt to pro'Juco the largest ecorruilrirJaily.fcasible footprin¡ for thc
co rrid o r,

The above 6lrcrnolivols) aô(l atÊo our commenls betnw on Section b,E, feoafding the
avoidance of cr.lltural resources, rnust be addressed durlng supplementary analys¡s of
Sectiort 4.C. l'unher descriptlon and ulalysis of att reôsonûþte olternotivcc mcy
preclude luture conside¡aticn for referral of a deficient final ElS.

sectlon 4,2 DRAtrT NPDES PERMtT. Paae 4-1?. Thâ rtrafr Els states tho oollurants
in the Nallonal Pollution Dlscharge Ellrnlnation System (NPDES) permlt sre thoso listed
by EPA lof coal mln€S conslderud as luw sources ol alkuline mlno droinage, lt ig
uncleer if EPA has tsken samples of the format¡on warer to determ¡nê its pH, The
draft EIS should dlscuss reasons for assuming the m¡ne dralnage ha,s a patticular pH
if ir hoc no carr,pte dàta to support tha 

^ssilmnlion, 
would the Dollutants orooosed

to be listed in rhe túPDES permit be dlfferent il the rnine drainäge proved to þe acidi':
or neutral insleed 0f alkullils? ll, is also uncleor how pH offcctc tho toxicity of the
0ol:utants 6xpect8d 1o occur in the drainage,

4-9
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Sccîion 4,3 EPA's ALTEFTJATIVFS- naoe 4.15- The drat., EIS stares 'Ranching and
f armíng related ðctivit¡es which may occJr without th€ ccal minê In plaue could imoact
the €xtstlng bfush hatjitut rJue (u clearlng procrlces." Thic mcy be an errcneous
assumption made without rhe benefit of supporilng data garnered rh¡ouOh a land
ownsr quest¡urtlralre.

$9ç¡!94.9.1.1. Fioure 5.1. oaoe 5-?:.and lable 5.1 oaee 5.4. 5. The Table refers ro
tne Figure rege¡dlng tlre lu"o|,'r'ta of special w¡ldiile Arees "y" ond "2", but these
areas do not âppear on the latrer, The Figure should be updared. In addition, therB
is an aoDarent conf¡ict bglrvcen Tâble 5-1's statgmeni on page S.4 that there ls no
oignificanr e haltow ground \.rerer wirhin rhc oroiect's boundsries and its slatement on
page 5-5 that Aroa "y" contains spring-fed pools, This ¡sqr¡|... clarif¡cation.
Fuîherrr,ore, the draft EIS slruul<J, €s I'gcornrnonded above, exploin why nono of Area
"y' is considered to conla¡n iurtg6¡61¡ona' werlends,

TeÞle 5-i, Thc tEbtc <tefirrps Elm Creek as havlng ð ri0arian widlh which is ngenerallv
5OO feet or ls55i, yet Table 1-2 statos that, as rnit;ga¡ion for tha destrr¡ctlon ol Elm
Creek, ORRC f¡ropesos 1r¡ plant o SO.foot wirlo strlp of vegctation along diversion
ditches C-C'and D.D'. Adoirlonally, I 10O-foot.wlde corridcr is proposed as a byposs
cor¡idor. The crall ElS should provide a ctrscusslon of rhe adequacy of tl¡esu alenrptr
1o ¡eprâce rhe mr¡ch wider rnalure floodplain and rlparian brush of Elm Creek, both
durlng and after the proiect's life.

4.1 I

4-12

Alkaline mine drainage. As indicated on page 5-10 of tlre DEIS, baseline
surface-water qualiry daa at the site range from near-neurral to slighrly
alkaline (pH 6.8 to 8,6). Baseline ground water qualiry dau also range
from near-neutral to alkaline (pH 6.8 ro 13.0), and, while some
acid-forming pyrite is present in the coals and overburden, rJre coal will bc
removed and the overburden is predominandy alkaline-forming (DRRC.
1993b). All acid-forming material will be buried beneath a minimum of 4

feet of non-acid-forming material. Based on úese dat¿ and knowledgc
gained from regulating other coal mines in Texas, EPA has determined rhar
the Dos Republicas mine is subject to tle alkaline mine drainage rcgularion
of 40 CFR 434.

Ranchine activities. EPA's point is that pcrmit denial does not elimi¡arc
the prospect of certain impacs. Information provided cn a landowner
questionnaire would not represent commiunents enforceable by EPA.

NPDES PERMTT. EACLE PASS MTNE TEXAS

4- 10

4-1I Special wildlife arcas. The Table should refer to Figurc l-2, as indicared
in Part III.A.

Area Y. The pools in Area Y are rain-fed, not spring-fed. The enor has
been conected, see Pan III.A. 'Jurisdictional' warers are discussed ar

responses 4-6 and 4-7; however, in this case the area will not be disrurbed
and thus the issue as to wheúer or not the pools are jurisdictional is moor,

Dense brush corridor width, Note that the proposed uplard bypass corridor
width is 300 feet, not 100 feet, for â totâl of 218 acrcs; see Part lll.A of
the FEIS, and response to comment 22-28. DRRC i¡tends (o revegetare a

+-lJ

strip 50 feet wide on each side of nvo complere Elm Creek corridors, for
a totål of 187 acres of created brush habitat; see details in Pan III.C, ncw
Section 5.4,5, of this FEIS, DRRC calculares rìat TcweVl{icks (1993)
outlined 392 acres of dense brush habitat along Elm Creekl EPA calculares
that 30 acres of that is composed of rhe unvegeuted Elnr Crcek channel,
leaving 362 vegetated acres, DRRC intends to leave 30 or more acres of
the existing dense brush habiøt undisrurbed. So if DRRC's mirigarion is

successful, úere will be at least 217 acres of dense brush habitat in ùc
Elm Crcek floodplain (187 acres created plus 30 acres undisrurbed), plus ùe
218 acres of the upland bypass corridor, versus 362 acres of dense brush
habiut along the Elm Creek floodplain currently.
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Thc d¡aft EIS afso describes the baseflow of Eim Creek afier mining as deDendentupon how Latcr¡jt 21 is rgs11¡15¡¡¡¡¡¡¡od, ¡ncJ upon i¡¡igotion practicesl ioi.rorrar, onpage 5'17 rhe drafr Ers arso states: "The rerativery loose spoirs mareriars at recraimecjarees w¡ll have ân initrãr infirîration capac¡ty.qrat io or oetier tnan tñe ãrrrt,"g arruvialaouifer;,,.. EventhouOhthed¡afrFtSçoesnlaìtrtrthiscapacitywoulddecrease
over line, ',vould thrs in.rl..tg-d infirtration tr',iàughìhu disturbed þed of the creeK arsorsduce the Lrasuftuw [!rrüugl'r ttre pro¡uct erÀi? Tho dretr Elg shourd incrudo odiscussion of means, such. as_special cornpacrlng or clôy ilnlngs, to preverrt Elm Creekrfom becom¡ng essenrtsily an unoeigiõu,-j ;i;;ã; in rhe proiecr årea.

À t1
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The draft Ers sta¡es oñ pogc 5-15 thal the basefrow of Erm creek wourd probabryLruúrrre more s¿rine ;ô tho rho¡' terrñ as ò rcaurt of groundwarer pumping a"l r"acnrngot the overburden et the mine. but adcs t,.i ir,¡, sarinity impact has not beenquantified' This is inconsisrent witn tnr oiuiïls,starement oninã'rorìõ*,n9 pagethat'Âdverse imoacls to.dom€stic ano l¡ueitàcx *ater suppries in rower Erm creek,a scoping concern raised by severar n.ìghoirr-,äå not expecled.,, In rhe Inrerest or

4-t4 +ry Se-e response to Commenr 4_9, above. Note ùat onJy a fracdonof the sulfur in the coal is in the fo.rn óf acid.generating pyrire: ùemajoriry is in organic or sulfate forms (DRRC, iSSeUl.

!i=o]!!i!1! lmoacts, . ns úe ErS makes ctear, EpArecognizes a significant net negative impact from mining through ¡1,creek' The resrored stream .hãnn.r ¡i ioi .io..,.. to provide as goodhabiht as tåe narural chan¡er. In most or ue-'a"r., this would have rinreeffect on fish and invertebrates, because the channet ¡s now and will bedry almosr all of tlre, time. The habiat or-Ãrtoi.¿ perennial reaches courdbe inferior ro úat now 
.existing. . EpA,s jrãã,n.", of t'e significance ofthis impa.ct.is.affected by the faci ûrat the pär.ñni.f flows do ;;; ;;;;;.;;a nan¡ral hydrologic regime; ùus rhis is a minor part of Ep.e,s icneãi

i_1T!:i"" ttat the proposed rechannelization wilt hávc ,¿r.ir"' i¡.ìrïi.äi¡mpacts.

l!:P++-"fr: ryJa"g 
q""ils. 

,The thin aquifer rs considered insignifìcantÞecause it is artificiar, smail and has never been deverope¿ .r- ..'-iårpåniriwater supply, EPA has revisws¿ rhe available inrormanon and has foundno evidence or reason to believe üar the 
"aquifer 

to rhe nonr ishydrologically con¡ected to Elm creek ûrrough a sarurated zone.

ysgn¡ï jufage base now. Higher rares of intitrrarion wilt increaserecnarge to ground water and, ultimately, will increase base flows. ernorUother locations, úis increase in infirtraiion wirt occur where ùe chan¡er ofa reconsdn¡red Erm creek ries above úre water able. Baseflow *ilì-ãi.riin areas where the chan¡el of Elm Creek i, lo*., ttran the water uble,which is primarily in ú¡e area where ùere is subsrantial .nin.i.i 
-r..ñrrg.

flom l¿teral 2r and/or irrigation. Infilrration r¿res will nor have asignificant impact on the abiliry of baseflow to i.acn ùe channel. chan¡elreconstrucrion is under the jurisdiction of the Corps of È.äin.*, 
-'rri

Railroad Commission of Texas. EpA favors makrng minimal changes roElm creek, and restoring .it to narural conditions, and would not recommendclay linings or other aniõcial channel conJirionr'- 
^ur.n, 

strong evidence rhatthey are needed.

Sr,ery¿¡.1t.try. EP4 has no basis,,for quanrìfying. ùre incremental salinirytTp.:t, 
. 
bur expec(s ir to- be^ small, esiecialty !,u.n uar ground warersalinity is already 2,400 ro 2,900 mgil TDS (see' p,' S-t f I, Domestic water

]nltles in. rhe area are provided b! Lareral 
'Zr, '*i,i.i, ;ilf *i l. 'ì.p.,*å

uy any salinity changes; in addirion, pR9', provision of a ,uni.ip.t 
.*lùi

l:nr provides neighbors wiri an artemarive ' warer suppry. sandarcrs forIivestock warer allow for rerativery nigh satinitili' irypicary scverer rhousandmg/l rotal dissolved solids),

À l<
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neiohbor's concern and in recoQnitlon of the fish and v¡ildlife resourcgs downstream
f rom the proposed mine, the draft EIS should quantify thc sal¡rrìry impact and provide
support lor the quotcd cîolcmcnt. lf accuíeîe qug¡r!rficatlon ¡s nct prac¡¡cable, then
the dfah EiS shoulo fcllow the procedures s€t fú'th a¡ 40 CFR Psrt 1b02.22 rhat
addresses incompiste Or unavaltable informatlon.

Section 5,2,3, lmoacts to Grouncl Water Quantlty and Oualit\,. paoe S.1L Accordlng
to th€ drofr E¡s, EPÂ'a €vâlrration iß that the recharge water from the projent's
sccimentation ponds should be of acceptable qualitl' so that lining of the ponds is not
requlredandlhatwhiledlss0lu¡lOtìOf raolonuclidesurrrjrrrc(als lro¡rìspoll isanrmpact
which has been hvpo¡hesized for other mines, where strongly reducing conditions
develcp, EPA at ¡hls lime has no inforrnation incjicating such an impact is lik€ly at rhe
Ecglc Pass Mine, The draft EIS should provide EPA's ratinnalizatron for lrs flrst
conclusion and produce the infornìat¡on nccessary to quantify the likellhood of the
hYpotnesjs þeing lrue. The draft Els should alsu r,usur¡trc r.lrË puterltiðl el'fects on fish
anct wikjlife resources if EPA's evaluetions of these siruatlons arg incorrcct,

4- l9

4-20

sccrion 5.2,4. lmoacrs Rciated to waror use Penc 5-1Q. Thn rl¡aft Els.stale.s th€
applicant woüld construcî a six.inch wate¡ line to secure treated water purçhased
from lhe City Of Eagle Pass urrd alluw frcu lrook.utrs fo: anyone along the ptpetine
ri¡ht-of.wav rvishing to obtain a mor€ rellable, better quar;tV warer supply than rhðt
p'ovided by Lateral 21. The draft EIS sugEesrs that becausc the existing area near
tl'e miñe s rurel, probabiy no morÊ than 1O to 20 âdrlitional connections lo the C¡ly
waler svstem would be made, Since a 6-lnch w6ter line ls suf flcient to supply several
subdivlslons, the draft EIS slrqtukj also ü¡scrrss thls proposed wator supply,r porentlul
to induc€ new developmoni of a more urLran tìature, The discussion should include
analysis <lf secondary and cumulatlve impacts of lhe inducr:d developmcnt, such as
brush clearing,

Section 5.3.2. Afr Oualitv lrrruacts: Errrissie¡Á,-Sources. Controls ¿nd flote¡.
P_ace 5-22. ORRC proposes to control Cust emissl.ons through the use of water sprêys
anC mists, includingthe potential use cf 'commonly used chemical aOents', The drafl
EIS faile to ìdEntify the opplic¡nt's requlrernents and sor¡rce(.ql of such water, as well
as to defìne whât "commonly use<J chernlcal agents" wor¡ld be used afld their
potgnllal lmpac¡s ott flsll, wlltlllfc urr<J hurno¡r resouíces. lf the appllçant intonds to
use hydrocarbons fot dust control, the draft EIS should discuss the procedufes to be
used for the removal of hydrocarbons from contamínaterj s<¡ils at the end of the oermir
10rm.

Sectlurr 5.3.2. E¡rissluns Sou¡cos. Controls and fìates Pege 5.22.. Thc droft EtS
states the epplicanl is conducting h€allh effecrs modellng. The dratt EIS should srate
what that modcllng has produced and whother it takes In¡o account th€ cufrsnr ano
future air quallty Intlr¡ancês, srrch as the Catbon I and ll generatino stations.

À 41

4-t9 Sediment¡tion nond seeoaee. See discussion in Pan II.C.5, which gives
several reasons why EPA does not predict significanr adverse warer-qualiry
impacts from the Eagle Pass Mine. EPA has no basis on which ro even
speculate an adverse water-qualiry change from sedimentation pond recharge
which could impact fish and wildlife,

Water line secondary impacts, The porenrial for induced development is

discussed in the DEIS on page 545 in the section on land use impacc,
As discussed in the DEIS, it is andcipated that ùe extension of tie warer
line will encourÌìge new developmen( in the area betrveen ùe mine and

Eagle Pass, The text on DEIS p. 5-19 has been revised; see Pan lll.A.
The discussion of ûre impacs of the induced development has also been
expanded; see Part III.B,

Dust control. DRRC estimates its requircment for "indusrrial" (dust
suppression) water at 300 acre-feet per year and proposes to purchase Rio
Grande water rights from current owners of such rights, If sufficienr
industrial rights cannot be purchascd, other rypes of Rio Grande righu will
be acquired and convened to industrial righa (Kost, 1994a). DRRC
proposcs to use Nalco Dust-Ban 8801 (see Appendix l) as an additive in
water applied to emissions sources throughout the coal-handling circuir and
to stockpiles at the loadout faciliry. Dust-Ban 8801 is a proprieury
aqueous solution containing an oxyalkylate compound. Thc concentrate can
cause strong eye irritation, but inhalation srudies indicate no toxiciry at
dilutions of at least 50 to l. Potential imoacts of Dusr-Ban 8801 would be
limited to DRRC employees who work wiù tìe concentrare, At rhe presenr
time, DRRC plans to apply only water to tlre roads (Kost, 1994a). The
dr¿ft TNRCC air qualiry permit does allow the use of dust suppressanc in
the water applied to roads if a higher level of cont¡ol becomes necessary.
Hydrocarbons would not be used.

4-20

À al

4-22 Health effects modeline. See the discussion of dust in Pan Il.C.5.

tJ'I1
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Sec:iclrr 5,3.2. R¿diuuutìyitv lssues. Paggs 5-23. 24_. Tl.le dr¿ft EIS concluCes tnat
raCioactlve malerials in coarse materials would not travel far fro..n the polnt of origin,
yet, at lhe end ot the previous secllon, the draft Els found rhat fugitive coâl dust
emissíons wo'uld sÞlead from uncovered rail cars onto rJroncrt¡cs along tha rnilway into
Mexico. This apparenl incûnsistency should be explained. Ths draft Els ooes nor
ldcrl[ify tu wltiulr Tu¡u$ rlrirres tlre propo¡cJ mlnc's radloacilvo dust ls compured, nor
identily the radlonuclides occurring in that dust. slnce some of thess produce
gaseous fission products like rodon which are themselves radlo6ctlve, the draft Els
should be supplemented to descriha thâ notêntlel fo¡ the snread of such materials far
beyond their po¡nts of origin, and to discuss thorr possibls concontratlon in the warer,
arrirrrul bulr'ows and bulldlng$ around the mine ðnd the railway.

4-24
Secrion 5.4.1. Veoetatlon, Page 5.27. As commented above, Areas "y" and "2. do
nor ânnÊâr on Figure 6.1 as the draft EIS stâtes,

Seclion 5.4.1. Wildlife, n¿ce 5.20. Thls portlon of the droft El9 citec severol woys
in which the riparisn zone olong Elm crcck may connect to other potentiol carnivorg
travel corÍ¡dors, but drops the issrre after staring no survey has been conducted to
dclerrnine whethor Elm Creeks acts as 6n imDonanl travel corridor hetween tho Rio
Grance area and the Nueces Rrver drainage. we recornmend thal EpA consult recent
oerial photogr¡plry, if no other means of detcrmining the coí¡dor's existence with o
higher degree oÍ certainly are availabfe, and pubhsh this informaticn in rhe draft Els
pref erably using a figure,

The sðmê sections of ths draft EIS rnention an intention by the C¡ty of Eagte pass 1o
catêbl¡sh â no-dåvelopmentcorridorolcng thc Rio Gr¡ndc ond lowcr Elm Crcok, Tho
dralt Els should srate how and when such a corridor woulcl be esrablished. would
such establishment reqrrire cornpensation for the landowners? lf so, how much ond
who rvould pov? lt is also unclear how the apoilcant's proposed w¿terline and freo
waler tep service would be consistent with the inient of the cltv's no develooment
conidor,

Secticn 5.4.1. Aouatic Re$ot¡rces, oaqes 5.28. 29. The draft EIS states the
lile-of-mino iurisdicl¡onal v¿a:crs area has not been calculatecJ, This information must
be included In rhe draft Els ¡f their loss is to be assessed. Th€ dran Els atso states
on poge 5.28 thot thcrc oro fo¡n fod poolc In 

^roa 
"y;" howcver, Tabte 6.1 on pags

5'5 claims the pools are spring-led. This inconslstcncy requlres clarlflcation, Fìnally,
thls portren ot the draft EIS st¿rtes tho Area "y" pools, approxlmatety g acres of
artilìcial wetlands resultinfl from cenal soepago. ond at leost sovcn small srocK Donos
(15 acres or less) wero ali prelimínarily identified os non-jurisdicrlonal wetlands.

4.25

4-26

4.2'1

4-28

4'23 Rqdjoaqtivirv issues, The discussion of coarse marenals refers ro dusrr
originating at the mine; rhis is a separate pathway than coar dust from niltransport' For a discussion of radioactivity associated wirr coar mining andburning in Texas, refer ro ,,Verificaúon of NEPA predicrions in
environmental impacr statemenrs on Texas Lignire Mine projecir', December,
1993, an EPA contr¿ctor repon avairabre -from 

Region 6. Radìoactive
substances occur narurally, and EpA would engage in specialized srudies oftl¡eir distribution only if rlere were r..ron tã believe' thar úre 

- 
f ioposeo

project would somehow concentr¿te the marerial.

4-24

4.25

Soecial wildlife areas.
in Part III.A.

Dense.bn¿sh lEyel .corridor connections. DRRC's blological assessmenr.
received by EPA since the DEIS was wrinen, provides some addirional
dense brush corridor informarion. See pan IILB, revision of DEIa t.5-28' where this additional information is presented. In panicular, DRR'ò
estimates from aerial photographs thar riparian habiur exrendi at mosr 25 ro30 miles nonh of tre project ârea. EpA has nor obtained aerial
photographs of the nearby reaches of úre Nueces drainage, but USGS
topographic maps show that there are numerous places wittriñ 'ùat 25 ro 30
miles where creeks in ùe Nueces drainage originate on the order of a mileor t',vo from creeks in tle Elm creek drainage. However, withour field
verification, EPA can make no statement abour whether such proximiry
makes use as a corridor possible,

The Table should refer to Flgure l-2, as indicatecl

4-26 Nodev.elQomen.t colridor. EpA tried, but did not succeed in obuining
more informarion fronr dr_ Çiry on úris subjecr. EpA's undersunding ai
the- time of preparing tre DEIS, was rhar tre óiry and counry were in' t¡e
early stages of planning rhe No Development corridor and ùar tlre soecifics
were not yet worked out. The potential for induced growth along ùe
water line should not conflict wirh rhe concept of rìe No Develsi¡n.n,
Corridor. As discussed 

. 
in the DEIS (p. 545) the Ciry has zoning

authoriry to .control growth in üre a¡eai rhis togerler with rhè plans ior thã
corridor would allow local authoriries to direct growtl away frànr rhe land
to be preserved.

LOM non-iurisdictional wetlands. Refer to response 4_7.

ArflJ. The pools in area y are rain.fed, not spring-fed. The enor in
Table 5-l has been conecred, see pan ill.A.

4-27

4-28



FÏNAL ETS. EPA REGTON 6

I
Upon reviewine the AuOUst 31, 1992, Drafl Revisicn of the phase ll Archeological
survev Repon provided bv the center for Archeological Research {cAR) at-rhe
Unir,'ersiÇ of Texas at g6n Antonio to lvlarston end Morston, Inc, regording much of
lhe 2roiecr site, we encoutìtered a number ol penincnt <Jescriptions ol the porrions ol
the proiec¡ sile ou¡side lhe h¡gh n'ater rnarks of tlre Elrrr Crcek CÌrannel includirrg
rnarsfr, bogs, backswamp. oxbow lakes, ponds, sloughs, debris stacking, scouriño of
or0anic debris, pcriodic ftooding, standing warer, gleyed soils, soil concretions and
motlled soils, These lorrns e¡e all descriptions of wetlands, hydrologlc indlcoto¡s ond
h"'dric soils rvhich the draft EIS should iecognire as ge;rerally originating Indepencf ently
ot canal seepãge ðnd attempt to resolve wirh the preliminarv t¡ndings ot the wetland
determlna!¡on. Please see the comments abov€ on Section 3,3. Such hydrological
arìd soils chaiacteristics as l¡s:ed above provide indication of wetland conditions.

seclion 5,4 2, Veoerarion. General. Pooe s-2g. The draft Els fails to adequately
addless rmpacts to vegetatton thar woutd occur trom dust accumulatron ano a
reduc(ion in wa¡er resources. These lmpacts would occur both orr and of f tlle Ítine
site, Although identified a9 a potential impact, the derails of rhrs lmpact should be
moro thoroughly cnolyzod.

SÊc:iorì b.4.2. VegeÌgtion: Bioariañ. pane 5.29, Thls sectlon lcletìlif¡es no wettand
veQelal¡on, even lhouqh ar least some of the soils alonQ Elm Creek, i,e., those ctoses(
1o the perenniar por1ion of the stream; should be saturated frequently enough to
quoriÉY sc v¿ótlond coils. The draft EiS ehor.rld provicJe ê dsscriprion of the vegotãtiorr
in thls stream-side zone, even ¡l ¡t has been preliminarily describec as
non'iufisd¡clronal' The f¡nat document shouid also dlscuss rhe poienttal lmoor¡ance
ol wellands to threatened and endangered specìes,

¿..)o

4301
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Sectìcn 5.4.2. V/ildlife. Paqe 5.29 rhror¡gh 5.30. The draft EIS contains no discussion
on how the applicant proposes ro conrply with rha Migiatory Bird Treaty Acr (MgrA),
Hecently, many rnigratory þ¡rd species have been experi€ncing popularion dscilnes.
This is panicularly true of some waterforr¡l species, colonlal waÌerbird species,
area-sensilive species and neorropical migrants. The MBTA provides for a year round
clcscd scecpn for non gor"nc birdc ond f¡rohibtts thc toking of migretory bi¡dc, ncg.ts
and eggs, excepr as permitted by rhe FWS. Apfiropriare arralyses of the altefnatives
unoer constderattcn must be conducted to delermine possibte lmpact on migralory
birds,

NPDES PER-Î"ITT. EAGLE PASS MINE, TEXAS

¡.JJ

Tha final Els ehould stere that a gurvov would noed to documenr rhe presence of
ftsplor flests befofe work was begurr. special p€trnits are required under state and
Feder8l regulallons to aulnollze lhe dlslurbðncB af taplof nesls snd (helr conrenrs,
The Field supervlsor, u.s. Fish and witdlìle Service (ES), c/o corDus christi stars
Universrry, Campus Box 338, 6300 Ocean Drive, Corpus Christi, Texas 7941 2
(Telephone: (5i21 994.90051, must be contãcted immediatety if raptor nêsts werê
encounlefed In lhe permlt arca.

4'29 wetland conditions idenrif ied bv cAR. Subsequent coordination beNveen rre
DRRC and COE may be iequired where specific disrurbance of "warers" is
!o occur. Such coordination may include careful surveying for wetlands
(using the kind of environmental criteria menrioned in the commenr) ano
development of specific mitigation plans.

4-30 Veqeøtion as imoacted bv dust and reduced water. These dust impacrs are
expected to be minor and localized, Dust will be conrrolled as describcd
at response 4-21; also see tlre discussion of dust in Pan ILC.5.
Maintenance of water resources (base flows) is discussed at response 4-17,

Description of dense brush vesetarion. Pan III.C, new Secrion 5.4.5, of
the FEIS is EPA's summary of DRRC's biological assessnlent, which
includes additional quanrification of the dense brush habirat along Elm
Creek, and addresses what is known of irs imponance to ùreatened and
endangered species. Information available on soils is discussed in Secrion
5.1 of the DEIS. See also the response to comment 20-13.

Compliance with Misratorv Bird Treary Acr, EPA appreciares rhis
information, and has added it to rhe FEIS (Pan IIl.B, page revision of
DEIS p. 3-6). h appears tiar migrarory birds could be impacred by úre
project and that DRRC will need ro seek üre appropriare MBTA permits.

4-31

4-32

4-33 Raptor nest survev needed. EPA has added a discussion of special pcrmic
for disrurbance of rapror nes¡s and rleir conrenrs ro tlrc FEIS (pan IIl,B,
page revision of DEIS p. 3-6).
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Fr-rrrhp¡¡16r., the finar Els or supplement shouid drscuss why rhe applicant must
destroy a significant area ol rþarian habitat, Nor onlv is ¡r betieved to orovicle habitar
¿nd foroge lor endangorcd spoci€6, bur the desrlucriorì of riparian habitat has beeo
cited as tne most lmponant causs for th€ declino ol landblrd specics in rvestorn Norlh
Arnerica (Srudies irì Avran B¡otogy No, 15t .l73.190, 1994); this pâper Êocs on ro
recommend thal the most lmporrant man80€ment stf ate0y that should be
implementcC for the protection of landbirds in western North Am-erica ls the comotete
p¡ctecrion of riporian habitars. The supplemen(al clocumsnt should document lhls, as
well as provicJe rationallzations for the necessity of destroying a significant polion ol
ríParian hab¡tat. lf such destrucllon ls urravuirJa[¡te, the ElGit'oui¿ discusi in dctcil
th€ comparatlve abilltles ol the existing rlparian area and rhe proposed m¡tigat¡on
features to support ths fauna curr€nt¡y õccupying the riparian zóne.

4.34

I

I

I
I

I
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4

4-36

Section 5.4.2. Aquetic Rgsources, Page s-30. The rlrofr Els lacks a discusslon of
direcl mtne'relaterf water quallty lrrr¡ruu$ ir\ ocJd¡rion to rhosc indircct ond cumuta.i¡vo
imoacrs tr.l lislrerres resou¡ces (including freshwater clams In Elm Creek at Thompson
Fd,) resuhant from reduced base flows and increascd turbidlty both in Hm Creel(and
Fìio^ G¡ondo. Theeo €nvìronmentFt cnnseqrrrrnces must be considered in the
subìequent document.

section 5,4.3. oceleLPasg-L,3¡. The draft Els states it ls not known wherher and 4-36
to whar exrenr habitat upstruam from the project area is suitabre ior tho oceroî,
Ago¡n, our cornmenrs on sccrion s.4,1, wildlife, above, are aoproprial€ to determ¡ne
the importðnce ofllmpact on potentlal carnivore travel coíidors.

4-37

!ectien L4,.1. Bipìoglcal AssessmenI ol lmoacrs. ro Endanoered and rhreareneo
soecies, Page 5-35 et seo. The dratt Els does nor contain up-to-oate mrrigêlron
ocrivities which are ccntainad in rhn Biologlcal Assessmont, A copv of the Biotãgicat
Assess,'nent íJunc 1994 verslonl should be apþended to srrbsequent docum6ntat¡on.
In adc,iti0n' curre!ìr haÞltär grutcutiun proposals shourd bo integrotcd into oltsrñår¡ves
u¡tder conslderation and the benelicial onvironmontal effects of these proposals also
anaiyzed.

. l'
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secrion 5.4,.4. EPA's Determlnarion of Biotog!cat Eff¿ct paçc 5-39, The draft Ets
pO'nÎs OUI lnal very llllle lillOtiltal,iurr orr the lons-torm survivol ond growrh rates of
vePetatìon in resloration ptoJects in arid regions ¡s availaÞle. lt is uncJcrstood that coal
was previously mincd in the Eagle Pâss area. Everr thouçh the minrng merhods moy
have dilfered, it ls possil¡tn rhâl exámining these old mine Sitcs might ieveal evidence
of natural revegetation rates of th€ mlno,s roûds, spoil mounds and adits, as well as
provide Infornruriurr orr the acidity and che¡nical contont of mine and sooil area
cffluents. Historical informatlon that ls availabJe lrom the Lamar Mlne In proposed
mine Area c, should be utlllzed to ds:ermins vegetation suÍvival and gromlr rü[c u¡d
lncluded ln the subssqilcni rlocumsntatlon.

4'34 Destnrctign. of ripari,a¡ haþiut. The comment concerning the imponance of
riparian habiøt to birds is nored. pan Iil,c, new seãtion 5,4.3, discusses
DRRC's proposed mirigation plan, alrernatives to ir, and ùe Comoany's
!¡!i9n3l for rejecting those arternarives. pan III.c includes a surnmiry'of
DRRC's quantification of úe dense brush habitat arong Elm creek, and
outlines DRRC's commiünent ro not disrurb ûre Elm Õreek comdor unnl
specified vegeution densities are met in replacement corridors. DRRC's
baseline .vegetation quantification includes meásurcment of vegeration vorumeby species along rhe corridor, due !o proportionaliry bãrt".en ripanan
vegetarion volume and breeding bird densiry (Mills et al., l99l),

4-35 Discuss impacts to fisheries. This corffnen¡
not aware of, fisheries-related wâter-qualiry
in the DEIS.

Uostream ocelot habiør. See úre response to comment 4-25.

4.37 EIA rev.iew. . qf Juîe BA and cunent habiøt orotecrion orooosèb. The
company's biological assessment was received by EpA after rtre DgtS na¿
been wrinen; that assessmen!, and an addendum prepared for DRRC, are
summarized in this FEIS in Pan III.C, new Secrion 5.4.5. Thar secrion
shows the staus of mitigation alternatives, as integrared into the overall
mine plan, as they are now known. The benefits of mirisation are
primarily in reladonship ro rhc harm done by mining; EpA does iot expect
midgation, even if successfut, to produce a net gain in environmenøl
conditions compared to curent conditions. However, resror¿tion knowledge
gained by tlre relarively in(ensive activiries and research ar rhe site wlll
benefit arid-zone restor¿tion efforts.

Restoration potential. EPA does not believe that narural veceration
info¡mation from rhe old mine sites, if it were available, would be liiely to
be helpful 

. 
in predicting impacts from úre proposed projecr and mitigarion.

The old mines were underground; did not involve Elm- Creek; and were
never reclaimed by human action, much less by modcrn methods or to
modern st¿ndards.

does not identify, and EPA is
impacu beyond ùose discusscd

4-3 8
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9lrtlon 5'5 CULTUR^L REsouRcEs. Ttrc draf Ets'dcccriptionof rhc projcct circ,s
archeological resources and of the proposed project,s impsc(s to rhem are incomptete
a'rd Inadequáte, The draft Els rÌrentiong the cAa repon (see coññênts 8Þove
regarding section 5,4.1), for €xomplo, but does not fecogni¿e nor include the report,s
tecornmendations that eight archeological or historic sites be sub¡ected to addiiional
extensive conirolled 8r¡rf ace Survev and inle nsive sr¡bsurlace l6st;ng to furthe¡ <Jefine
their exíents ónd contents and to determine their eligibility for nomination and lrsting
in th€ Nalion¿l Reglsler of Hislorlc Places anc/or tor designation as Srare of Têxas
Archeoloçical Landmarks, The draft EIS stares thet not all of the proposed proiea,s
area has Lleen surveyed for cultural resoufces änd ackncwledges that EpA must
oonsult with ths Texae State Hietoric Preservation Oificer overthe enti¡o tife.of.mine
impacts; however, the draft Els does not state when these actlons would be
accomplíshed ano wn6lher (he lfìlormatton d€flved wll ever Þe avaltabte fof Þubltc
review. As a decision-assisting document, ths draft EIS should elucidate wh¿( ¡s
already known about the general nature of the p¡oposed pro,iect resourccs ond impacrs
byrecognizirrgsomeof theCARstudyassumptions, Theseinclude: llthereism..rch
Infornla¡icn cn sites Such as those within the OoS Rc¡tghtica.r pcrmir boundary; 2)
s0uin Te/.as srtes, ltke lhese, have a distinur lrorizolrtal tìature requlri|lg upsn ¡,iled on
blocI excavalions tc oblein useful data: and 3) despi:e à 0Íear deal of narural snd
rnocÈi'lì Srlilictaì crsturbanccs. pancrns ol pasl hunrarr acrivi(ies anC behsvìors can
Ohen be discerned. Givon the probable validity r¡l such assumptions, the lollowing
conclusions should be tecognized: 1 I archaeological resources are nontene!!able; 2i
minlng operalions (especlally öî slrip tttirlcsl lruquerrtly totally rjestroy (lrr; lrrtegrily arrd
con(exI of cullural resources; and 3) all of the s¡gnif¡cant archaeological sites found
bv the CAR during Phase ll of the Dos Republicas Project investigatidns ar€ w¡rhin or
n€ar thE primary minirrg lmpacl rones. we, rherefore, recommended that â
conlPrehensivc Phaso lll cullural resource investigation of 'the Dos Bepublicas project
sites be undenak€n pr¡of to any n'¡lnlng act;vltles or other futu¡e arliflclal dlslurbances
within the pÊrmit boundary. Thls act¡on would preclude any irreversible or irrgtr¡evable
cornmirment of cultural r€sources sht¡uld the proposed action bg implemented,

ll ls noted that six of the eight archeologicalihlslor:c sires ¡hat were considered most
In need of funher Investlgation in rhe CAB re¡JOrt v\eÍe fouild wltlrln tlre Elrrr Creck
flcoCplaln. Hence, the assumplion abovo that ali the significanr archeological sitcs
tound bv lh€ cAR are within or near the pr¡môry m:nintJ ¡rnpact zones rnav be a moot
point lf an at:ernarive(sl minlng proerum avoitJin¡ portir:irs of tlìÈ ltoocJ,)tarn wÊre
analy¡ecl, This gives fur¡her welght to an aliernative, reccmmer,dod eorlier in the
uunrriiutìts ut¡ Sct;tiulr 4,0, wlricll wur¡lü presgr've c cor.riclór'fot'etìd¿trgored species
within rhat samc floodptarn, because th€ samê corrldor might also avoid the
dcsrrt¡crlon ol sites potentially eligible of entry on rho National Reglster.

4-39

4.J9 Expand and update cultural resources section.
of activities involving culrural resources.
discussion of specific culrur¿l resources
documents is not an acceoted oractice due to

NPDES PERMIT. EAGLE PASS MTNE. TEXAS

Pan II.D contains an update
Note that idendficauon and

in widely distributed public
ûre ootential for vandalism.

^ 
1<



12

Finôllv,.stlention should be qiven to lwo specilic sites Curinq the uocoming additlonal
:'lJ''!l survev work proposed for the project ãrãa, Tle first is the vicinity or Area'y". Thia area is refsrred to vâr¡ouÊry in the drar.t Ers aa possessing sprìng-fed o.¡ain.led pools which would terrd, uloirg with tlrs stratlgraphy of thã riuu,ìo urrr..tnunìan acrrvrly. The seconct 

ls-a-3]!€ approxrmarery 200merers south of 41 MV 1Bo,and4S0meterssouthwestof 41 MV1g1,orArea,'2,'. rn¡ss¡teùinarulattuctyttut
terface perhaps 30 mcte¡s north of a fence, chert debrtag., .¡'iãp"¿ïr.nz¡r€, Bndlron concfotions and a possible rlng of hearth stones has been observcd on thã norlhedge of the tertace, The srnount of lithic scatler seen st th¡s site exceeced tw¡ce thatoþserved at Ataa "z'.

Section 5,6.2. Abandoned Mines paoes b-45 .{6. According to the draft Els, rheappricant faces hazards rrom abandoned mine shafts, incruding ão[apce, tiro, and acidmine drainage. and one such mine shaft, that of the Lamar ¡¡¡nr, is known (o existfn lhe prolect atea, Appatenrry because the Texas Rarrroacr commrssron wouro nolrequire.an investigation ol that parl 0f the project ¿rea unril just prior 1o lssuance ofthe project's third b.year permit, th€ droft EIS'hos no details on ti.le speiif¡c.ha¿ardsporod by th€ Lamâr Míne. The draft ElS,s scope, hor¡rever, must Includo thelile-of-the.pro.jecr, not just its flrst 5 years. The E.year segr.nts tiã Commiss¡onwould aurhorize aro lnterdependent pãns of a larger acrlon thar depend on tne rargefaction for its iusrificarion [40 CFR part 1509.26(all1](iil]1. Fu¡,thernore, lnesignificance of this act¡on cannol be avoided by breakíng tnu proià.i ìnto smarlcomponent parts [40 cFR part 1s09.27(br(7]1, Therefore, the dialt ErS shourd besupplemented to include the lesults of a detailed investigation of the entire mine sirelur at¡undunctt lnirrs sl¡¡f rs.

4-41

section 5,7.4. Direct Mi4e lmoacts. poge 5-5g. The draft Els ståtssthar ir is highryposrible thet Soth u.S. Hlghway zi7 and rhompron Road wourd bc wld€ned srnco
they äro the two main accoss roads for ths mine. goth ol those oxpansion proiects
navo the potentlal to lmpac¡.Elm crcek outslde of the pefml¡ afea. Therelore, thtslmpact would havc the polential ro inrpacr not only pubiic servlces, but also have
oirect impacts 1o endongered and threalened speciss. Thts is also fá. J¡recì conflictwith stâtements which state thet the city is rvilling to establish e 'no development.co'idor in order to protect the wildlife corridor provided by Elm creek (see
Secllon 5.4. 1, psge 5-291.

4-42

The draft Els states thal cRRc will bô v(iltino to make arran0ements with the city forcnrer0errcv ¡lrr.'ceclrrrês ¡rnd firg ¡rroteclion. There is conce-nì with the fire poterrtial
associated with this projeci. A brush firs could have dire cons.qr.iùs on tt,osurrûurrd¡,ìg fislr ¿rld wildllfe resources, borh on and arou¡rd the jerrnri area, Aderailed description of a lire pran shoultJ be Included In the draft Eis. This shoutdinclude the docurn€nletion of eny coordirrarion with the locãt ifrellsirinò unlts roevâtuâlê rhcir cnnehilitv 1rl control a notentinllv largc fire .

440 suçvev 
-þ!-aþarldg.nec mines. Inreracrions witlr otd mine shafis is a subject

under RCT jurisdiction. Ir is .outside of üe scope of tìe EIS ro ,.quu*
the applicant to undenake a de¡aired survey of rhe entire mine sire 

' 
for

abandoned mine shafts, Both tl¡e potential impact and ùe means o f
mitigâtion are included in úre EIS. Refer to pari Ir.c. t, scope of EIS,for further discussion.

Road widenirlq. imoagts. The EIS does not srate üar road widening is aresult. of mining: but t¡ar road widening proposals already exisr" which
would expand the capacity of rìese roads. 

- 
River crossings 

'*outa 
requiie

section 404 coordination with rie corps of Engineers. .l-ñ. 
no-aer.topmeni

co¡ridor is discussed in response to cornment 4-26, above. Notc rlrat, sincethe DEIS was published üre prans for Thompson Road have ueen rcuised,
see response to Comment 25-5,

lnclu.de .a -fircJla0. u\ Firc plan for rhe minc facilitics will bc fully
developcd by DRRC prior to initiation of mining and wiil be coordinateãwith the .local fire departrnent. The Fire pran riiil providc for an auxiriary
water tank that will be kept on site at ail times to serve as a ¡eserve in
case there should be derays with 

. 
the response of rhe rocar fìre deparvnenr.

The auxiliary tank will be equipped with a pump and fire hose.

Additionally, water trucks used for haul road dust suppression wiil bc
capable of suppressing fires, and will be equipped wirh' fire hoses and
nozzles,

Fu¡th9r, DRRC cmployees _will be rrained in ñre prevention and mitigarion
techniques. A Fire and spill prevention Team wiil coordinate DRncË fireprevention effons and its spill prevention control and counrermeasurePlan. classes will be herd by the safery supervisor on an annuar basis forall personnel. Fire and spill prevention -Team 

members will be briefed onan on-going basis at their weekly safery meetings. (Kost, 1994a).

441

442

tJ- IO
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Spetìon 5.9.2. lmnants Assnr':iatnd With Minincr Activitv- P¡oo 5-62. The draft EIS
notes thal there ars lotal fecoverablc coal reserves in the reglon large enough tt)
support mining beyond th!ì pfoposed by the opplicant, that additiurral ilriilif ìg to servq
Carcon I and Ca¡bon ll is a pcssibility, and that lf additional min¡ng vrere to occur,
cumurarive impacis to many resources beyond those discussed in the díaft Els would
be likely., The draft EIS should lderrtify the areâs nrnst susr;entihle to rhis addit¡onal
nrining ond describe lne hãbrlar iosses ¿ssociated w¡th lhe¡r developm€nt, As was
broughtto6ttentionEtthopublicheoriôgheldonJuly2O, 199.1,thcrüurcuurrrulutivs
impacts associated with the potential construction of Carbon lll/lV, which wc
understand to be in the planning stages. Another potentlal ùoal m¡ne in northern
Mexlco whlch ls In the Olannino staoes ls a 65,000 âcre ßltß ¡n Mexlco by the U.S.
company, ñlor¡ison-Knudsen Corporation lse€ San Antonio Exprs55 News, May 26,
19941, The cumulolivo cffccts of oll of thoso prooosêd action$ on fìsh arlrj wikjllle
habìtat and Íesourcss would be delelerlous and, In this regard, should bo evaluated,

Seclton 5,9.5, Air Emissions. Eaco 5.65. The draft EIS state.s the Carhnn I anct ll
generating plánts ¡cportedly carr rsnlove 97 percent to 99 percent of the partlculates
gcncrotcd by cool combuction. Tho draf t El5 should addrqos thc followirrg questìuur:
What becomes ot the Þrecipilatcd ash? Doos leachate from rhe ash Storage areas
f each th€ Hro Greñdo? Whêt msterlals would be Introduceo into that body of water
from that leachate? Whal effec¡s would thes€ materials have uoon fish ancJ wilcllif e

habitst resources?

Ìhe draft EIS makes this corrparison: "lf the Carbon l/ll poiver plants were located
in the U.S,, thetr comblneo smlssions would make them the seventh largest S0,
sourcê in the countrv." Thu d¡ait EIS rvould do r¡¿ell 10 caf ry that thought further: "lf
such a lâroe source ol S0, were in the U.S., stqps would immediately b€ taken to
learn the proboblc locat¡on orrtl dcgrcc of its lmpocl to thie couñt¡y." Accordingly,
subsequent documentatlon should provide analyses thal illustrate tlre probable
dr6trrÞutlon anct scvcr¡ty ot impôct 1o rhe U,S. from the Csrbon l/ll plants,

Table 1.1- Summarv ol Environmcntal Conseouences, Paoe 1.7. Revislon of tho
cumulotivo ímpccts scction of Toble 1-1 may bo appiopriato, bosod oô tho follo\¡''lng
comrnents on Section 5.9.6.

Section 5.9.8. Comolianco of .Carbon lill Wilh Air Ou{i@
Pane 5-66. In ihe second paragraph, change "nilrous" oxides to "nitrogen" oxldes.
Accord.rrìg to the éraft ElS, modoling gtirdico by Domr:s ond tv4oorc for Mis:ion Energy
in<iic¡rte lrrat emrssions lrom Carbon I cause a violation ol Mexico's êmb¡ent siandard
for NOX, The clran EIS should also state, rt those models provide suclr lrrformation,
where and how scvorclv th€ NOX emisslons affect the air quality withln the U.S, We
¡ecommend thal the draft EiS provide a figure to deplct this information,

443

44sl

441

448

443 ldentifv extent of recoverable coal, and impacts. EPA does not agree Úrat

tlle EIS shot¡ld assesJ possible furure expansion of mining, when no specific
proposals for such mining have been made and tiere is no assurance ùat a

maiket exists even for the project now being evaluated. Were hypoùetical

mining to be assessed, úrere would be no logical basis for stopping shon

of a ionclusion that tlre entire 525 million shon tons of coal in the Eagle

Pass area could be mined (Mapel, 1967). Refer to Evans ( 1974) for a

map showing the outcrop of the Olmos formation; it is along the nonhem

maigin of the outcrop where overburden is thinnest and such mining would

most likely occur.

Describe cumulative impacts of furure olanÞ/minqs. _ 
DRRC __ìas bc-en

iilo'rmã-by-tFE omõhls that there are no plans for Carbon III and IV
(Kost, 199ia). The comment lener does not indicate the location of ùe
potential 65,000-acre coal mine in nortlem Mexico. In any event, EPA

has already determined tlrat Carbon l/ll produce unacceptable environment¡l

impacts. Refer to Part II.C.2 for funher discussion of impacts f¡om the

Carbon power plants,

Fate of Carbon's ash, EPA undersønds that the ash is deposited on

Carbon l/ll property in an are¿ that will accommodate a 30'year supply '

However, EPA's NEPA analysis of DRRC is no¡ an assessment of Carbon

I and ll, but of the NPDES permit for the Eagle Pass Mine' To the

extent rhat Carbon l/ll are involved in that decision, EPA has delermined

that ùe planu produce unacceptable environmental impacts.

Discuss air imoacts from Carbon. Refer to Pan Il.C.2 for funher

alscgssion of imþacc from rhe Carbon power plans. lnfonrtation now

available to EPA is sufficient to determine that severe impacts occur wiùin
ûre United States.

Chanqe nitrous to nitroqen oxides. This change has been made; see Pan

III.A.

Indicate NOX imnacts in tle U,S.: provide- fieure. The Darnes and Moore

rno¿etlng of ambicnt air qualiry was limited to Mexico. Information now

available to EPA ls suffìcient to determine (hat seve¡e impacts occur witìin
the United Srates, due to visibility impairment caused by sulfur dioxide

emissions from Carbon VIL

444
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section 5,9,6, compliance with u.s,.A.mbreÂI_affLpstr stanrla¡rrq. paoe F.6F tn rhe
rirst paragreph, chango "pctentiar for SrgnirrcaÀ- .6;¡¿[^*¡l1ffiicant, , , "
ond, in tho logl ccntcncc of this porograph, chonge the word "background" to'baseline.' lri rhe fourth paragraph, the draft EtS srates thar rhe MESOpUFi modetino
analysis perlorrîed by Mission Etìerçy considered the ef fects of mountainous terrainlIt is our understaoding that tho meleorological Dreprocessor 0ylESOpAK) used by
Mission Energy does not considcr tcrrain fealures. This statement shoutd becorrcctcd. Thc d¡oft Els stotes thot EpA hos perforrned proliminary modellng of
impacts .from ca¡bon u¡l end has found there would be no violatlon of u.s. oñbient
alr qualily slandôrds |n tho U.5.' The dratt EIS should provid€ the actual locations and
concentrations of the varlous emlsslon constiluentg oredicted by the models ancf state
whether EPA inrends to go beyond preliminary modellng, A figure should be added
to cubsoqucnì documonratlon to ohow thlg inlormotion.

/ <l

/ <a

The draft Els also s1a1e.9 lhat Mrssron hnergy Ind€pendentty used a tong range
tratìsporI model using differsrrt locd fsclors und tak¡no lnto conslderation lhe effects
of mountainous terrain berween carbon ll and Big gend National park. The draft Els
furtner ¿tato6 thst v¿hilo Csrbon ll olonc would not couco on cxccdonco of thc CIo3e
lincrement at rr.ãB¡g tsend, irs impact norrethêless woutd be large and in combination
wilh Carbon lwoUld nrohehly excee(t lhe Class lincrement. ti thB model used by the
Mission Ener0y perrnits. the dratt EIS should grovide the ectuel locations ano
concentrations of the various emission constlruents predicted bv the rnodel, lt mav
be appropriate to u6e e figure to dEmonstrate the scopc of tho ¡mpocrc,

seclion 5,9.6.. \/lsibilllv fmoacts. paqe b-6g, 69, In the last paragraph, Íeterence is
made 1o suliate ae¡osols accounllng for approximately 30-40 percãnt of the vlsibility
lmpalrment In ths dsserl southwest, A moro accurate esrlmale would be 3O-FOpe/c€nt' In the eecond full paragraph, rho draft Els dlecuscos tho vlcitrility impuut
analysls performed by the NPs. Information from this srudy should be Incorporated
Inlo the tlnal ElSl

The NPS has recently com¡rlelect a rjerailad regional-scale modeling study uslng
tho MÊsoPUFF modcr with tho cALr\,lET mctcororogicor preprocãsso, (which
incorDorates lerraln features). Sources modeled ín ihis analysls included th€
cafþon tiil pcwer ptsnts end lafge so? soufces (emtsstcns ) = 100 grams so2
per secondl located in Texas, The results of the carbon l/ll model ¡un conftrm
the prevrous estimates thal ths maximum change to existing vlslbility
cor.dlr¡ons al 8ig Bend Natlonal park would be: 60 percent reãuction to
visibirity on the "bestn days ancl 50 pcrcerìt recJuctioil orr "average,'days. on
ov€togo, the magnirude of vlslblllly lmpalfrnerìI ot ths Park would vary from 20
percont on "avorage' days to 3O percent on th6 "6ss¡. 6.ra, Tio mooct
resuns'atso show rhat berw€en 60 to g0 episodes (i.e., 12-hoi.¡r periodsl wirh
perceptible change s to existing visibility conditions at the park would occr.¡r.
The malorlty of tha imoacts would occur during ths summet season. gv

4.5 3

449

4-50 Terrain fearures in Mission Enerev model. The MESOpAK meteorological
preprocessor used in the Mission Energy model does not consider re-rrain
fearures. The EIS has been conected; refer ro pan IILA. As nored in
Part II.C.2, the more refined modeling now being completed by EpA and
NPS does account for terr¿in effecu,

Plovide 4etail/fiqure on EPA air. oualiry modelinq. In order ro derermine ifSq emissions from Carbon Vtt migtrr cause a violarion oi the U.S.
National Ambient Air Qualiry Sundards (NAAeSs) fo¡ SO, in U.S.
territory' the earlier EPA modeling used ûre Industrial source" complex 2(lscsr2) model wirh five consecudve years of hourly meteorological iara to
simulate üese impacts. (surface dau from san Ânronio and upper air data
from Del -Rio fo¡ the years 1985-1989 were used.) This'modeling is
applicable for U.S. arcas within a 50-km radius of Carbon l/ll and was
done following all regulatory requirements of EpA. concentrations werc
calculatcd at eighteen receptors at the Texas-Mexico border i¡ order to
gauge the maximum Carbon l/ll SO2 impact on tle U.S, These receprors
were chosen at poins where maxi-mum concenrrations in the U.S. were
expected. The highest predicted an¡ual concenn-¿rion was g, i ue¡# in
Kinney Counry near Sycamo"re Creek. The highest 2nd-high þredictedconcentratiqns were 51.3 ug/mr on a 24-hour basis at the samc point and
200 ug/mJ on a 3-hour basis at a point in Maverick Counry in rhe
vicinity of Normandy. . The respec¡ive NAAess with^ which trresc should be
compared are 80 ug/mJ, 365 ug/mr, and 1300 ug/mJ.

It is EPA's judgment thar, based upon these resurts, t¡ere is litde cause fo¡
concern tha¡ Carbon I/ll would cause a violation of the Se NAAQSs in
the U.S.

lnquiries abour specific derails of this modering should be made ro Jim
Yarbrough, EPA-Region 6 Air, Pesticides & Toxiðs Division (214-665-.7232\.

ProILqe mgre_ deqâit/f¡qure .frgm Mission Enersv srudv. The Mission Energy
modeling included the emissions onJy of CirUon U, and calculared ú;
resulting air pollutanr concentrations at five locations in Mexico, ar Del Rio,at Eagle Pass and at fìve locations in Big Bend Narional park, based on
1989 meteorological dau. one of üe Big Bend locations was rhe
calculated point of maximum impact. calculations were made for anlbienrSq concentrations averaged over 3 hours, 24 hours and one year, and
c0mpäred to rhe corresponding PSD increment. The results are r:rblcd below.

c- 18

PSD CT.ASS N NCREMENT 5I2
E¡glc P¡lr l7ó.9
Dcl Rio Jl.ó

PSD C¡..ASS ¡ ¡NCREMENT 2'
T¡llct Mounuin 9.3g_oquills R¡ntcr Sudon ¡2.1gmory PË¡k tO
P¡¡rà.r ,uncrion lo.j
C¡lcul¡rcd ru¡imum In p¡rl tJ.9

Notc that EPA and NPS are completing
that should more accurately estimate Carbon

9t
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I/ll impacrs ar Big BcncJ.
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comparlson. the l''npact lrom thâ Texns so¡rrnes modêled would be- approximately one.thlfd as frequent as from Carbon l/ll ond ths maximum
ch6noe to visibility at thc nork would vary frorn 30 percent on "average' <jays
to 40 percenÌ on "best' days, The itnpacts from Texas sources occut almost
excluslvely du¡¡ng tho fatl and winter seasons, pr¡marily during the winter.

As an altcrnatlvs lo Incorporating the Bbove now Inforrnation ìnto the linal Els, we
recommend lhat the follorving sêntonc€ be correcled in tho sccond full paragloplr çrr
page 5-69:

'Thsss esllmates mey bs hi0h. because they rsflecl the âs.qumnrion of a 100
percent load laclor..." The reason for the "high" estimates was the
ô!tumption of a 100 percent conversion rete of so. tg sullate aerosol rrot a
100 percent load factor, although a 100 percent load factor was useo, ss
rscommonded by EPA modellng guldellnes,

I Page 5'69 Thlrd Paraoraoh. Ths draft EIS states thar accordlng ro NPS (NpS, 1 993a)
4-54 | omi3ci6¡3 l¡om Corbon l/ll would unde¡mino lho oflorts of thc C¡ond Conyon Visibility

I TransÞon Comrnission. V/e prefer that the word impede bc uscd Insteod ofI undermine.

4-55

Ths draft EIS discusses the NPS's uso of EPA,s and Mission Énergy,s modeled
pollutcnt conccntrotiong to cor¡putc vlslbiilty lmpacts from carbon l/t:. Amono tho
fi''ìdings cited in rhe drafr EIS are ¡ndicartons thal, ln addirion to causing vlsibility
rmpacts aÎ Brg uend, Caroon uil smission would also affecÌ visiblllty a1 the Grand
canvon and 'l 5 other class lareas of the colorado ptateau. The dratt Els should
prcvlde a llgure lllt¡stral¡ng th€ modeled l¡mits of Carbon l/lt vislbllity imoacts ¡n the
u,s.

section b,9.6. othcr tmpacls. Pogc b-tig. The draft Els notes th8t so2 emlssions
contribute 1o the fo¡mallon of acid precipitation that can rhreatsn vegetation and
depenclenl wllrllife, br¡t âdds thot quant¡lication ol this lmpact is very difficult for any
courcc cnd EPA hos pcrformed no quenrillcotion lor Corbon t/tl. Although we ftñd it
dilficuh 1o ascertain lrom rhis draft EIS precisely where Carbon l/ll acld precipitation
would tall. the previous paragraphs seem to indlcale thal at least the Bio Bend, Grand
canyon, and colorado Plaleau aro downwind, some of rhe vegetalion and wildlifs in
thls vast region are unlqu€, €vsn ondangered. Consequently, there ls an urg€nt need
for EPÂ to perform thie quantlflcotion, At thc voly tcost, il quontllicotion ls not
pracrlceble. the draft EIS should follow the procedur€s set forrh ar ¿lO CFR pan
1502.22,

4.56

4-53 Adiust visibiliw discussion. Estimates of the contribution of sulfate aerosols
to ùe visibiliry impairment in ùe desen sourhwest are 30-40 or 30.50
percent (NPS, 1993b; NPS, 1994). The commenr lener also requesr
inclusion of the results of rhe more refined modeling by NPS and EPA of
Carbon IilI impacts on Big Bend National Park. EPA does nor consider
the results of that modeling as completed and ready for public release, so
that addition to úrc FEIS has not been made, Informarion now availablc ro
EPA is sufficient to derermine tlat severe impacts occur wirhin rhe Unired
Ståtes, EPA has made the alternate suggested change ro rhe rexr, see Pan
III,A,

NPDES PER}ITT. EAGLE PASS MÌNE, TEXAS

4-54 Chanse the word "undermine" to "impede'. This change has been made;
refer to Pan III.A.

4-55 Show limits of Carbon visibility imoacts. Neiùer the EPÂ's nor Mission
Energy's modeling included assessmen( of Carbon VII impacs on other
national parks besides Big Bend. EPA has not reccivcd resulrs from NPS'
modeling of impacts at other narional parks on the Colorado Plateau, so ùe
requested figure cannot be constn¡cted.

4-56 More on acid r¿in. EPA disagrees that úere is an urgent necd to quantify
tle acid rain impact. The discussions in the DEIS make ir clear úrar EPA
believes that Carbon I/ll have unaccepuble adverse air quality inrpacts in
the United States. Given this conclusion, thc general issue is what can bc
done to solve the problem (see discussion Pan ILC.2), and tie specific
issue is EPA's decision on the NPDES permit, as it relates ro rhe problem.

U- I7
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rec.mmend rhãr th€ rouowins ueffi:;, i;l;;.¡.i:,itlre NPDES permit:

"The u's. government wourd arso be, In effect, sanction¡ng an acron that rsconrrary ro rhe Nation¿r visiþilitv 00ar estaolishe¿ uv conpfes"s in iäiion r osaof the ctean Air Act, Le,, ,rhå;r;";;ìì;; of furure, and remedying of enyex¡strng impairment of visrbiilty in mondotory crcsc r Federar areae whichimpairment resulls from manm¿de air pollution.,

SUMMAFY

I r¡u deficiencres in this draft Els, as notec in part above. shoutd prectude the issuance{'Jo I of a final Els without rirtt ptou¡'orni'ãìuppt.r.nrar orarr Ers. The draft Ers râcr(,s ad¡scussion of reasonabl€ alternal¡ves other rhan ille prãpoied and no act¡on makingit vinually lmp<¡ssible lo comparatively ossess envlronmeÅtai 
"onsoqrenc.s 

end, thus,ôcceplobil¡ty, In the oroos of prirnory, inrJirocr ond cumulativa iÃp"a,., tho draft EISc0nfuscs t^.".^.1:::..:-a-ld 
:fren- gives panial, pretiminary and conrradictorydesCriplions of projeCt fesources and rmpaCtS. lt ls lmoosstbl. t'O adequately Analyzerhe projecr or fe'srrtant ef fects without comprete informatron. As stâted wrth specif¡cexarnples in the Þ¡eceding pages of thls lener, the draft Els is deficient in its analysisond 6r!essmêñ1 of the proporcd projcct's di¡oct. incireti, .ni 

"ì-r'"r¡ve impacts rovegeralive resources' endangered specres.-migratory biros, ãõJatic r¡te, .i;-qü;ù;I cultural resourc.es and othef i¡sn aná wirdrife rõsour"., ài óonì,rì.. rn adcrrrron, rheI retease ot the d¡aft Eil;e¡.;i; t"_;.'i:11u,r,", considering the currenity ongotng4'5g I rnoangered specles Act åectlon i iõnsurratlon and ths d-ocument.s Information
I dcl¡cionciec' A supplon'rontal document should ue o.u.rop"j tlat addre¡¡es theseI shor tcornings.

. ," I [i:::l: craft Ers acknowredqes thar informarron is incomprele oÍ unevaírabre, th€4-60 | oocument neither expressos an Intenr ro remedy tf,. ¿åtã 
-òãp 

nor follows the| Þrocedures required for such t¡troiiáic ot 40 cFR part 16oi,22. The proposedacrion, ¿s eiuc¡dared In rhe draft Els, has rne p,opens¡iv ìä resutt In adverseenvironmental lrnpacts.thaî mey exceed Nâtionâr iranoaros'unã rhat are severe In
4-ól | :^"-l:t^1,^tL...,-oeootaphic scope and duratìon. In addirion, it is our op¡n¡on that stI least one olher environmenlally pref erable alterna(ive eri.rt ånà aioulo b, consldered,Our intent. obviouoly, l¿ ¡o coordirate €ôd work wlth tho Envlronmental protectio.

Agency to resolve rhe above issues and to deverop , ão.u-i"nt that provides0eclslonm¿kers and the publlc sn array of Íessonable uírri,,r1¡r"" ,n lriurr woulcj evordor minimìze sdverse, impocts. Falllng this ondeavor, *r *ãrlJJ¡"d rr necessary topr'ceed with rhe rerEr¡ar proccdures described ¡n ¿¡i cin pãll so¿.
Thank Vou for th€ opportunity to levle w thir ¡lraft FtS. We trust our commentg willbe cf use during develop.n"nioivðriiurrr" docunenrarton,'fri, can be of furtherossistonce or'should you require addttlonal infor,.not¡on,ïi.oiu'iuäl fru, tu uorrtöct usat rhe abov€ addr€ss or telepnono lgOSt ZOCSSOS.

Sincerely,

se 5-73, We

to

4-57

4-58

Add sratement re underminine visibilirv eoals, Change made; see pan IIl.A.

fup.pjemen¡al E-lS. needed. EpA does nor concur wirh this commenr, Fora discussion of ùe treaunent of alternatives, refer to "Scope of ElS" i;Pan II.C.l of rhis FEIS.

EPA's cxperience indicates. that large-scale coal mining conducted inaccordance with modern environmentar requiremen., rczuru in signifìcant, buiacceptable impacts unless rhere are panicular site-specific isäcs. 'gpÀ
believes--that_all imponant impacts and'site-specific rssues are addressed inthe DEIS. EpA has identified only one site-spccifrc ir*ì 

- 
.i-ï. 

-lrgi.
Pass 

. 
mine. whìch poses unusual conðems - tlrc fict that úre pro¡e.r is frråy

to, 
.adv-e.r1elf 

affe* endangered species; EpA entered into fornul' conzultatio'nwith U.S, Fish and Wildlife Service on this maner. The USFWS has

::::1. ^"Ili{:y o_f 'no jeopardy' and Do|s corünenß do nor idcndry enyrmpacr spec¡flc to rhe mine which wourd be unaccepøbre, if rhe mín. ¡íconstructed and operated in accordance wirh applicable permrts.

Although the Govemmenr of Mexico and others (including DRRC) maydisagree, EPA believes rhat on rhe evidence now avairable, 
"ùre air q"^1,,,impacts from carbon I/II are unaccepable. EpA's Record or oecisioi *iílconsider ùe exrenr ro which its a*ion on üe DRRC NpDEs pen'ir- ;o;iimake_ a _meaningful change ro úose impacts. DOl,s commånrs ¿o noìprovide-^ EPA. .wirh any iÁformarion which raises a previousry unidendfiedcause'effect linrage between rhe NpDES acdon and a change in carbon uuemissions.

Rtlttsf - of DEIis Dt ' EPA does nor agree ,¡r, seqion 7consulråtlon must be completed prior to release of a DEIS, pan II.D andsection 5.4.5 in pan lri.c have been addcd io rhe EIs to urin! rniåÃaüänon Section 7 consultation up (o date.

I¡rc-gmnleJe. inform4tion. 40 cFR part 1502.22 wourd require EpA ro garheradditional information only if cenain circumsunces appty! one of which isttìat rhe information would be essenrial to a
alternatives. rh. ;ôì *'..nu idenri! no ,".n n'l:ii.i'l.rJåi:å.,'Ti¿?
also to response 4-59.

g*J/r*
Glenn B. Sek¿vec
Reg;^"' lnvirc "- - rtal C"

4-59

4-60

4-61 Cgnsidef another alternative. Section
Inrormatlon on additional alternadves for
endangered species.

w- zv

5,4.5 in Pan Iil.C provìdes
mitigation of adverse impacts ro
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lvf ¡. Norm Thom¡¡
Chicfof rjrc Fcdcrd Acdvidcs Brrnch
EPA (6 E.F)
I+¿t Ros Ávc.
Dalf u. TX 7t2oz-t7jt

Dø M¡. Thomr: .

I u.wriring ro commcnt on tlc Dr¿Ê Envitonmcnul Imp:cr Srrrcmcnr
for ùc E_eelc P¡¡ Mine lvf¡vcrick Counry. Tcrar. rp^ro6-o6r+-oo1. I

would likc-ûri¡ lcncr ¿¡d iu cnclo¡u¡c to Lc cn¡c¡ed inro drc public rccord. My
conccrn¡ rcl¿¡c ro rhc ¡ir cmi¡¡ions dcscribcd in rjrc Cumuh¡ivc lmpecu ¡cc-
don on prgc I-7 of rhc Dr:fr ElS.

lv{cDon¡ld Obrcrvrrory. ¡ p2fi of r¡c Univcrsiry of Tcr ¡t Au¡in, i¡
loqrcC norù of Big Bcnd N¡tion¡l Puk in ùc Davi¡ Mountrjn¡ na¡ Fort
D¡vis, Tæ. lr ir approrirnatd¡, z¡o milcs f¡om tlc Csbon I end Il compla.
l'lcDon¡ld Obscwrtory wer csubli¡hcd in drc l¡tc r9¡e. and in t939 whar was

rlcn rlc *orld'¡ sccondJugcrt tclccopc ws dcdioted ùsc, McDon¡ld
Obscn¡rorv hu gro*n to bccomc onc of útc lceding ertronomiql ob¡crvr-
roriæ. ¡nd. huaJno, tclcscopc i¡ now undcr con¡ti¡ction drcrc which will
h¿"c dre l¡¡gat-mirror of any'optjel rdacopc in ùc world- Thc nu tclaøpc
i¡ bcine builr bv r puocnhip which includs rlc Univcniqv of Ta-u rt
,\r¡dnl Pcnn Sr¡ri Univcniw, St¡ntor<i Univcr¡iry, end thc l.lnivc¡¡ida of
Munich ¿nd Göttinecn in Gcr¡¡¡ny. Thc toul invct¡ncnt ¿t McDon¡ld,
*h.n ,l'¡t no" tcloåp. ii complctcd, will h¡vc u ctimetcd vrluc of S4o

million. Thc U.5. Govc¡n¡nc¡t. through NÂSÂ end thc N¿tion¡l Scicncc

Found¡cion, hr put no consÍucdon moncy in tÀc nov tdccopc bu¡ it hu
invcsrcd in ùc otlrcr tclccopc end in odrcr agger-rrus rt rlc Obscrvrrory.

Th¡r ínvcstmcnr h¡ ¿n sdm¡tcd cutrcnt nluc of Sr¡ million'

Thi¡ iovcsrmcn¡ end rhi¡ inrcm¡cion¿lly'rccognizcd frcilicy uc vcry much

¡r risk duc to L\c cni¡sion f¡om C¡¡bon | ¿nd ll. Thc cffcc¡ of ùc cmirrcd ¡ul'
ñu dioxidc on visibiliry hu lcriour ncgativc cffictr on our abiliry ¡o scc ùc
¡r¡¡s. ln ¿ddition, ¡lrc sulfu¡ dioridc racs in tJrc atmorphuc to producc rul-
furic:cid which scriousl;r dcgrrdes our tclccopc mirron which, of coursc.:¡c
<porcd to thc rrmorphcrc at night I ürc tclacopc: arc bcing ucd.

Ou, -n..rn, would bc climinr<cd if drc C¡¡bon I md ll oluo wcrc
cquippcd wirl sc¡ubbcr¡ which rcduccd rlrc cmision¡ ¡o U.S. iu¡dgd¡.

I cnclore e copy of ¡ lct¡er from Chanccllor \fillie¡n Cunninghem ro Mr.
Csol Browncr ¡o drat you cen scc tÀc Univcr:iry of Tc¡¡s' posirion on ùir

Sinccrcly yours,

5-l

McDonald Observatory (Universiry of Texas)

FNB/csg

odo¡u¡c

5-l Reduce emissions from (he Carbon planrs. EPA agrees t¡at rhe problem of
air pollution from Carbon l/ll needs to be solved. As indicaced in Section
5.9,5 of the DEIS. this pollution already exisrs and will conrinue to exisr
regardless of the coal source used; and U.S. coal from existing mi¡es can
be exponed to Mexico wirJrout EPA approval.

At this point in time, EPA has identified no sources for r.he large
investrnent for pollution control measures ar rhe plant; see discussion in pan
Il.C,2, EPA has idenrified no means by which irs decision to approve or
deny the NPDES permit for DRRC's Eagle Pass Mine would affecr rhe
availabil¡ty of such an i¡vesunent or orherwise change rhe air pollurion
problem. If the Carbón I/II problems are u¡rimarely solved, EPA feels ir
will be through bi¡ational negor.iations berween rhe U.S. and Mexico and
EPA is coûrmitted to pursuing such negotiarions. Regarding rhe use of
natural gas, see tÌ¡e discussion of al¡ematives in Pan ILC.l.

MW
Fr¿¡k N. B¡¡h
Di¡ccro¡

c-2r
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THE UNIVERSITY

. 
ó0t CoLORADO STREEÎ

June 15,1994

Àls. Ca¡ol Àf. Browne¡
E¡v i¡on m en t¡l p-¡otætjo¡ ågency
40¡. À{ Slreer, S.W.
\Vashingron, D.C. 204€0

Dea¡ À{s. Browner:

ll*:.li*:Ëi'.i',ïJSïtriïffiïîtriå'.HtÄ:åsovern",enr of rrrexico ø siçni.ûcantry
xegras, Àlexico. Given the rp.;.r;;;,;à;üi jöiil#jï,iîiTåfrd.,HïriË..ty: jråi.1î:liiË;,,;
|_::lt " it is sn¡cial-tbai,Ì*y o¡...,. as clea¡ly * ¡ r¡."t|.T]-of 

rhe universir¡' of Texas a¡
e n v û o n m e n t¿l s u¡ d¿¡d¡, B I TI+ c,øon ã tí ti,-. ;;:i{iä.iffi',l i il i îI,ili.å:iri.
å:1iffil,'i¿îj'|ff ü{#.il¡; i,"i;d s;ä:.',"¡I io,.n,i.ury adue,,e e'ects ori-i,*.',.

In addirion' * tou r:I-b: awa¡e-.the ÀfcDonard obsewatory is onc of rj¡e world,s premrertr::i:Lf,",åiil'iffil;.1: ne* Hobb¡'.i!e;;'i"ïäp., schedured ror cooprerÍon in rgg?,
Pen nsvrva¡i- sä,. u*"..ãi,i,iffi;i'.j^i:,.::l;:fiåï#p- I*, p"."i*'¡iïîiii
;'åii'_'.riiiJ¡;ifl.*.,,j¡¡:,T-11230,0cË;;öli;;**1.",i,;Ëir,î',"ril,ålX,J"ffiJå.åI*"

runi:Lm*iî"'"ilïåi:'*;,H"#;1ï j,ï"ii_rf *3iffi lïüiïi*n:.*ï
0.u","fr30ååîåîiålî::l'-9:: FraaÌ N. Ba¡h, has.advi¡e.d me thar the suþhur dioxide
rhe resuttrng aetd,d "äüi 

wur adversel¡'inpactvisibilitv at ÀlcDonard-ôùr.i.iö, Lo ,¡,u,

3 i?,îll, "i''. ;* il;iît"iri'ff :ï lÌ: #iXï l nïx ":q,*f 
il ü liI'J 0i, 0.. ".lJ--..Ïon r¡vestrDen! in tàe new Hobby.EberÇ i;Ëil'Xl"_:t:'onld sbsen aroD', as well as a

i# ü"i,::iiliå#fr f ' 
*' r,,"'.,...ü -ää;ïtJ,liff i.llffi :ï:fi å'.iiïIîîn'

u."t 
"tìl.uil"to"åîi$lä::.:rr"se,the 

cone¡n¡críon of those power pran.", r strons¡.r,urse rhst,

:*x.ftri[äiffi nffi :ff i:ii'J:i:ft ,,,î,,.,1iï;î.äiîît*#ji 
jì'#,.,

OF TEXAS SYSTEM
^USllN. 

TEXAS ?E?0t,1982

Offct ol the Ctøaailor
(tt2t¿n.J2Ø

5.t

c0nt.

ìbur interes! and suo
issue, a¡e aeeli,..iol-': "w'iïJiiliHT,iïå"*,:::i.fl"#îfilîï::lJï,[:}ä*,""

Sincerely,

LurK',/Z
l¡/illia¡o H. Cunningha¡ ç/ t-

\lllC:nh Cha¡rcellor

:., The Honorable Hen¡y Bonillabc: Dr, Ja.oes p. Duac¡¿
Irl¡. Ray Fa¡abee
¡,r. nrii.l_ril¡ü c-22
Dr. Roben Àf. Bård¡)rl
Dr, Fra¡k N. Bash
'.1. .l¡rolr-n \\'ighr
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TEXAS HISTORICAL COMMISSION
PO.8OX l::tô 

^U511I.18i(^t 
tll?ll.¡:tô tlELEPl{ONel Jl:.¡ó1.ó09ô tF^xr ,t:.¡ót.ó0et ¡RÊL^yttr t.tGl]t.¡9t9(Toor

DEPARTMENT.OF ANTIQUITIES PROTECTION
luly 7,1994

M¡. Norm Thomas
Chief, Federal Acrivitics Branch
EPA (6E.Ð
1445 Ross Avenue
Dal¡as. TX 75202.2733

.Rc: Draft EIS. Eaglc Pæs Minc. Maverick County, Tcxas GpA, F2)

Dear M¡. Thornas: ¡1

lhank you for the opportunity to rcvlerv and comment on tlrc d¡aft EIS for th. ¡rnnn<c¡r
Easle Þass Mioe in MavericÉcounry, rciii. xt"iil"i;,;d; n;åñ;J", ì".'ri.'i" iñ
following çorruncnts:

I l.'Iìe draft hogmmmatic Agrecmcnt in the EIS (Append.Lr B) docs no¡ add¡ess the
A,1 | more rÊcent requcsted changes sugges¡cd by the Advisory Cóuncil on Historic heservaciono-r | O.trct of ivfay 24, 1994 to ËPA).-Tie ñ¡at'EIS shoutd cãnt¿in ù.ilsr;ñ;;iñi;.-;i 6-l

I the hogrammatic Agrecment

7
ct)

Jt{ f + BE

| 2. The ucheological repors on the surveys at ùe proposed Easle pass Mi¡e should
I be submincd ¡o EPA for revierv, and then finalized, i¡ ihe-ncar funi¡e¡ this includes the

I tesdng plan proposed by. Dos Republicas Resou¡ces co.. ou¡ office has provided6-2 | cornments on several occasions concerning these documens to the Rail¡oad Commjssion of
I -texas..but as yel therc has bcen no Section 106 coo¡dinadon on sire assessment andI cvaledcn nceCs benvecn ou¡ cfficc a¡d EP.A.

fr¿t 
have any questions, pleæc conrac! Dr. Tirnotly K. pertruh of ou¡ st¡ff at 512J63.

Texas Historical Commission

Sincerely,

ty St¡tr H¡sroric heservation OÊñcer

cc:T.C Adarns. Tcxas Officc of Sratc-Fedcr¡l Rclations

ã;42øtr1
Timorhy K perrula, ph.D.

Assist¡nt Dkcctor for Andquides Revicrv

Ifre State Agenct¡ for î{utorìc freseflation

Include uodated Proqrammatic Aqreement, The most recent, updated
Programmatic Agrecment is included herein as Appendix G.

Comolete culrural resources coordination. Section 106 coordinarion on site
assessment and evaluation will be complered between THC and EPA before
issuance of the NPDES permit. Refer also the discussion of coordinarion
included in Part II.D of úis FEIS.

o-t

c-23
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luly 22, 1994

M¡. Norm Thomas (6E.Ð
U.S. E¡rvi¡onmørtal Prorætion Agcncy
Fint In¡¿¡staæ Bank Towcr
1445 Ros Avcnuc
Dallas, Texu 7 5202-2733

Re: Draft EIS, Eaglc Pass Mine, Maverick Counry

Dear Mr. Thomæ:

A review o¡'the Dnfi Enyi¡onmcnul Impact Statcmen¡ (DEIS) for t¡c E'1glc pess
lvfine propoæd by Dos RcpubLic¿s Resou¡ce¡ Compury, lnc @R_RC) has bc¿n
compteæd. The following rcsponsc is provided.

This Depan¡ncnr is concerncd about rle adveræ impacs thc mi¡c will have on
wildlifc resourccs, panicularly tie endangered æelor urd jaguanrnd.i, and to tie
advene sccondarT cfiærs úat bumíng tle coal by thc Cubon VII power plant in
Þfcxico will havc on natural ærcu¡ces in tlre Big Bcnd Re¿ion of T.*rs. Theso
concemr wcrc prcviously exprused when this Depanment petitioned üe Railmad
Commission of Tc¡u (RCT) to reopen the ræo¡d on rhc application by DRRC
fo¡ a surfa_cc coal mining a¡d reclamalion pcrmit for rhð'proposcd mine in
Mavcrick County, S'hile the record of rhe procerding was'reopøred for the
limited purposc of raking additional evidencc inro rhc recórd to add¡ess effecrs the
mine would have on cndangcred spccies and habirar, the rcquest by this
D4anment for the RCT ro considcr air pollution effecu of ùe power pianr in
Me¡ico was denied by rcarcn tìar rhccoal mining regulaüons do notrequire such
conside¡adon, Fa.llurc by RCT ro consider secondary a.i-r pollut¡on impacu for rhis
projecr makcs it cvør more impoñant for considxuion by thc E¡vi¡onmc¡rtal
Protection Agcncy.

Þ:tFr q :rSS
Crt.'r¿itær&t

?t

Texas Parks and Wildlife Depanrnent

WíAUfc R¿soun¿s

T'hc conclusion ar to üc signifrcancc of the ¿xrent and magnituCe of advene
impacs o wildlife resouræs is correcdy statcd i¡ rhe summa¡y of environmcnnl
con¡cqucnc€r (page .l.5, s¿ction enddcd Vegcution, \yildlifc, and Endangercd
Spccics), Howcvcr, thc acrua.l discussion of luch impacts contai¡cd in Scction
J,4,2 (lmpacr to yegeü¡rion, wildlifc urd aqrøric resourccs) on page 5-29
ac4ounu-for lcss rlrur rwo pages of thc entire DEIS. This deficicncy probably
follows from thc abscnce in rlre Biological Asscsment darcd Junc lþ9¿, of an
analysis of impacu ro occuning wildlifc spcæiel (orler than cndügered specic¡)
and concsponCing similu absencc of any conclusion as to thc iignifrcancc of
lmpaqts. õ . t.

1a

7-l Çonsidef secondarv air oualiw imoacts, please refer to tìe discussion of
air quality issues in Pad II.c.2 of this FEIS. please also see rhe resoonse
to comtnenr 446, 448, 4-51 through 4-53, and 4-55 through 4_5(i,

7-2 wildlife.i.qnoaca, Page 5-29 of tlre DEIS does nore ürar wildliÍe impacu
are significant. The biological assessmen! relares specifically to endangered
species issues, rather rhan wildlife issues in general, However, EpA
believes ûrat in ùit case, if rhe mirigarion proposed for impacr ro
endangered species is successful, it wiil signifìcandy mirigare imþacs (o
other species which require dense brush or riparian habini. oùer habirar
losses (e_.g,, non-riparian shnrblands convened rò pasrure rand) arc rerarivery
minor, in that large âmounls of rhis habiøt are available in rle area ano
such changes can readiry occur from rhe actions of privare landowners.
see Part III.c, new secrion 5.4.5, for additional informärion concerning ne
mitigation plan for the dense brush habitat corridors.
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Mr. Norm Thomas
Fage 2

Vcgeution rtudles conductcd by rlh Departmcnt using setellitc dat¡ and hisrorical
flood plain dâE indicatc t¡ar alrnost two thirds of the original bortomla¡d
ha¡dwood and ripariur woodland corridors that existed in Tcxæ have been lost
through land uæ changcs. Additionally, as shrcd on pagc 5-31, over 95 perce-nr
of tlc original na¡ivc brush communiry which supporred biologicaily rich wildlifc
dìvmiry rviùin rhc lower Rio 6¡a¡dc Rive¡ Vajley has bæn löst to sirnilu
changcs, This informaüon is irnponant to understånding tlc valuc of remaining
habiuts in this rcgion. projæad impacrs to wildlifc should have bæn
sysrcmatica.lly mcasu¡ed to obain dan on habiøt unit value tost or gai.ned
according to a¡y one of a numbcr of available wildtifc habital eval-uation
metlodologies, Such me¿suæ¡ would allow analyses to dctcrmine quanrified
losscs and adequacy of pmposed mldgaüon mc¡(rues. The proposal Uy OnnC
to convc¡lr through rælamadon, most of the mined land ftom rangdand to
pastureland will reiult in æriously degradcd wildtife habiut as a æsulr of los of
the woody brush specles ud lowcred vegcradon diverrity. prcscrving the 3.ærc
uplud arca Y, ?4 acæs sunounding the upland uca Y, urd ¡he 35.ære ua, Z
docs not constitute enough rcreagc to compensâte for thc convenion of 1,550
æru of brushy rurgeland to pøsnirclurd that will contain pædominåte.ty non.
nativc grusa.

l -J

DRRC hu dlsæunted complctc avoidacc of rJre ripuiur corridor by suring
limply tlut the coal underlinlng t¡it corridor musr bc mined in order for rhe
project to be economic.al.ly fc¿sible wirhour proviCing any subsra.nrial supporting
cost analyris. While tlrc Biological Assessmenr contains an Appendir B enrirled
'Consequenæs of ùre Avoida¡ce of úre Elm Cre¡k Chanoel on Coal REseryes.,
discusion is only gcneral in n¿¡urc wiü no specific benefrt-cost dau prwided.
The suæment ln Seaion 5,9.2 (pagc J.62), ûrat'.....r0rål recove¡able coal
rÊsourccs in.tìc region afe largc cnough to suppon rnining hyond rhat propoæd
by DRRC' il rupponed by oticr sourc€s. The rnagnitudc of rhe cxisring coa.l
scam hæ bccn well documentcd, supponing üo proposition of accessibility from
otler locations.

Endaagercd Spccict

S!¡temenk.wefc pmvided on page 5.rll that l) thc Þglc Pass Mlning projcct rao¡
advencly impact the ocelot â¡d jaguanrndi urd 2) lf rcsrotztion cffóru a¡c nor
succcsfut thc advc¡se impact to tlc spcies coulilbe significant and long.tem.
Thcse conclusions should be rcviscd according to new additional biological
Informadon provlded at rhc reopcncd hearÍng on the mining pcrmir application by
tlrc RCT. TN¡ inform¡tion ntulred In Findings of Fact ser out in the Rgi
HSlings E¡amlnc¡'¡ Report on thc Reopened Ræord for thc mtnlng permir
rpplicatlon (tune 17, 1994), rtating that l) thc permir arca conrains tra¡iìat for
both thcjaguanrndi and ocelot, urd that occupied habitat of unusualy high qualiry

1-5

1-3 Ouantifv brush losses and mitieation, See Pan III.C, new Section 5.4.5,
for additional information concerning tle mitigation plan for the dense brush
habiut corridors. See also responses to comments 4-13, 4-34, and l6-4.

Conceming conversion of rangeland to pasrureland, EPA recognizes úat
pasrureland providcs poorer wildlife habitat than the existing rangcland, as

shted at the end of tle third paragraph on p. 5-30 of úe DEIS,
l{owever, ocelots and jaguarundis depcnd mostly on dense brush habiut to

provide a prey base, consisting primarily of rodenu, nbhits and some
birds. According to the FWS, their dependence on the cunent rangeland
areas would be minimal (Locke, 1994a).

NPDES PERMTT, EAGT,E PASS MTNE TEXAS

'7 4 Elm Creek avoidanct
Section 5.4,5, contair
corridor. EPA belir
suffìcient, and will
II.C.l, Scope of EIS
wide Elm C¡eek co

densities are met in al

Uodate endanqered species inf.ormation.
endangered species information. Refer
Appendix F.

u- ¿)

The Final EIS contains updated
to Paru ll.C,3, lll.B, Ill.C, and



Mr. Norm TÏomu
Pagc 3

exisrs for rhc jaguanrndi; 2) tlre proposed surface coal mining and reclamation
activitics vlTl.advcrsely affect both spccics; 3) thc proposcd rc¡lamation plan rall
rÊsult nor only in the dcstruction of tho vegcøtion côrridors which exjst along
Elm crcck urd. which provide ravel ranes for the ocelo¡ and jaguuundi, but rvúdy lcstroy n. ttpgorti.ng ecological sysæm which proviãa prey for tirc
animajs; and 4) additional evidcncc urd information ruàne¡ ¡noiåreå that ùc
alumative land usc u proposed (convcnion of rargelurd ø puturclaad) was not
con¡isænt wirh cithcr rhc u.s. Ffsh and lvildtifc scrvíce'i Recovery plar for
ustcd cas or rhc Texas P¿¡ks and witdlife Dcparrmørr plans for rnainåi.ning urd
ircreasing habiur for ùc ocelot and jaguarundi. The Bioiogical Assessme¡t ãa¡ed
Iune, lS4, üd DEIS should bc amendod ro addres the addirional evidencc ud
informarion preJ€nted. lnformarion provtded in Table 5.2 concerning thre¿æned
urd endangcred lpæies should be revi¡cd accordlng to ùe atached u$ared
informadon.

tlítlgatìon Plan

1'61

A! rtated on page 5.11 thc proposed mirigation pian cannot assurc succ¿sr. The
plan incorpontæ rwo critisal assumpdons which uc fl¡r¡'cd. Thc fust assumoríon i-'t
is tlra¡ brush habiut componcns preferæd by thc occlor ud jaguanrndi clo bc
rc¿st¿blishcd quickly. For rhc brush rcsnration and rcvcgca¡iõn efforu n bc
succcssful, canopy covcr must becomc nearly closcd withinihe lower shrub layø
to ppvidg oprimal or suboprima.l habiut conditions. According to information
p^roviicd in.rhc Eiological Assassmcn! urd DEIS, tlrc inagriry Jf the Elm Crcc!
conidor will bc lolt by desrn¡ction of thc lower ponion õf úrc drainage knownu 'Rc¡ch 3' by tlc c¡d of rlrc óûr year of mining, ln ordcr for rhe lubstiturc
corridor to function, it must have closcd or ncarly closcd canopy conditions
within tle lower shrub layer as early u the cfld of thc 6rì year or iisc rir¿re will
be no effætive corridor for uæ by ocelots, jaguanrndi, ôr ury orhcr wildlife
dcpcndent on riparian travel corridors, Ertenslve bn¡sh ¡estoration ¿ffons havc
bæn conductcd by rìis Dcpanment during üe last ürÊc decadæ on a number of
siæs in rhe lower Rio Grande valley of rexas (a region of sllghtly highcr rainfall
than thc mtnc sirc). This long ærm project and usociaæd srudies indicarc rlrar
native brr¡sh can bc rcplurted, revegeared, a¡rd resrored. However, whilc it i¡
w¿ll documented thar brush species can be ptanted a¡d becomc viable with lirtlc
ø¡c afæ¡ sir years, 

- . 
ha.bital componcnts such as dcnsc, clorcd canopy

appræching thoæ conditions nccded by the cas æcur only u a re¡ult of matuæ
or old age growü (30 yedrs) Md will cerøinly nor bæomc cvidcnt by thc end of
tlre 6th year. Tnnsplanting vegeotion i¡ mæ¡ by rlre uæ oi front-cnd
Ioadsn or othø hcavy e4uipment appcars innovative but ignores thc cffecB
of svercd tap rools of esublished woody ud hcrhaceoui vegeation and
prolonged effects of disNrbed root sy*ems within a semi.arid environmc¡lt,
Morc imporanüy, the lntegrlty of the rlparlan ecosllem ¡s ¡ wholc cannot

7-6 Revise Table 5.2, The revised Table 5-2 is included in pan III,B.

Mitiqation measures are flawed and incomplete, Since publicarion of rhe
DEIS, DRRC has made imponanr modifications and addirions ro irs
proposed mirigarion measures, in consultation wirh rhe USFWS. See pan
III.C, Section 5.4.5, and the USFWS'biological opinion, Appendix F.

tr-¿b
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be transplanted. Thê rxrcnt ro which DRRC wiil commir funding to any of rhe
experimenta.l rcsucntion mcthods is also unclea¡. The most cffccrivc m'tJrods
could casily be tle most cosrly.

Thc sccond lìawed asumpüon ts thar fencing an ou¡of.hnd habir¿r to exc.rude
liv¿stock automadcally creatcs a wildlife bypass r¡avcr c¡nidor, The propoæd
bypass brush conidor wiu noi scrvc ¿s a iuirable subsrituæ for ponions ôf ue
dcstroyed riparian coridor becausc it is largêly an upland brush community rhat
wiJl provide different habit¿t fe¿rures and Iifé rcquiìitc compon¿nrs ro *ild:ife
lpccics tiurr.ûrc ripanan vegetarion communiry, Restricdng live¡rcck grazing *ìll
nol autom¿tically mate rhe area bener for ail wildtife ud rherc is no cvidcncc
from any studics thet this ætion will lncrease rhe attracriveness of rhc b¡,pars
corridor to thc occlol or jaguarundi,

Waen ægulated under Sætlon 404 of the Cle¡¡¡ Watcr Acl e¡c also presen! on
the mine sirc and i¡suurce of ury permit by úre Corps of Enginecn has nor ycr
bec¡ madc.

Ia rummary, determination of required mirigation meâsurcs havc not bæn
resolved at the stå¡e or federal rcgularory lercl.

InèÍna Eflccts to AIt Quality lrtm Ca¡bon I/II

Air emisions frorn thc gcnendng unirs at Ca¡bon I and II in Mcxico a¡e anoråcr
major conærn of ùris agency rincc tl¡c Big Bend R¿nch St¿rc Narur¿l A¡ca is i¡
close proximiry to ùe Big Bcnd National Puk where degraded air qualiry hæ
bccn documenæd. Funlcr, the increase of sutphur dioxidelmissions óutd úegin
to hevc nodceable effects on biotogiøJ rysrcrns in this rcgion.

Your agency srârcs on page 5.69 tlat rlc faciLirics ¿t Ca¡bon I and II, if tocar¿d
i¡ the Unircd SBtcs would hil to mect bulc su¡da¡ds fo¡ emissions for ¡ulfur
dioxide, niuogen dioxidc and paniculatcs and that EpA doc¡ not bclicvc that
eithct the cxisring or new facilities could be pcrmittei enywherc in the U.S,
because of theír failure to meet C¡ean Ai¡ Act rc{uiremc¡u.

Conclusiont

Thc posirion sÈÂtcmcrtts for urd,agajnsr issuing an NPDES pcrmit for råc Eaglc
Pæs mi¡¿lisred on pâges 5-72ue signifrcanr and compclling, As is typical of
projccu of this n¡rure thc fìnal analysis focus¿s ulttmarely on tho 

'c¡nflict¡

bcrve¿n su¡l¡ined æonomic devclopment utd adequaæ cnvironmcntal prorection.

1-8

7-8 Impacts from Carbon l/ll. Comment
from Carbon I/ll are unacceouble.

v-¿l

noted. EPA agrees ùar the impacts
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A dccision þ issuc a¡ NPDES Pcrmit for the Eagle Pass rnine should be defened

unul the sutc rcgulatory proccss is complcrcd and addirionai info¡ma¡ion is

providcd by DRRC ø cluify rcsolution of the state permit isuance lo conduct

surfacc mining activities, Adcquue protectton olwildlde habitat paricularlylor
the octlot, jaguantndi and other wildlifi dependent on rìparian woodl¿nd

co¡Ìdon has not blen assur¿d, Yet, evcn with propcr safegrurds for protecüng

uhc riparian corridors, issua¡cc of ur NPDES permit may not be aplropriatc for

this pìoject given the air qualiry problems along the border. Issuing an NPDES

permit for mining coal uldrflalely shipped to C¿¡bon I/lI will scnd the wrong

iignals ro rhe N{exican govemment a¡d þ U,S, industrics thal c¡oss-bo¡der

ec-OnOmic venturcs will nOt bc held accotlntablc for associated cnvi¡onmcnql

impacts. TTis will furtler cloud eny substÂilivc 
. 
action in resolutjon of

cnvironmcntal issucs for furure projccts sanctioned by either thc L¿ Paz

agrÉcment or NÀFTA. The funda¡nental principlc stated on page 5'72 Ù"t TI
,õ,outc¡s crport¡d out of the United State¡ should not be uæd in a way harmf.l

to tlris country is a sound one that dcs¿rycs full conside¡ation

Thank you for providing a copy of the DEIS to this agcncy for ¡eview' I
appreciaæ your consideralion of this agency'3 review çommenls.

?-10

Di¡ccror, Rcsourcc P

LDM¡RGF:dab

Attåchme¡t

cc: Railroad Commisslon of Texas

Govcrnor'¡ Officc
Tcxas Ofhcc of Statc'Fedcnl Relations

FWS Corpus Christi Field Offrce
EPA Regional ldminisrrator
Dos Rcpublicu Rcsourccs Company, Inc.

7-9

Division

Delav until State requlatorv orocess is complered: delav because of flawed

mitiqation measures. EPA has no legal basis for deferring its decision until

nCf nas isiuèd or denied a mining permit. However' as a maner of
course, the RCT approved DRRC's surface mining permit application on

October 3, 1994 (see Appendix E). Refer to Section 5.4,5 in Pan IIl.C,
and the USFWS biological opinion, Appendix F, for the ntost recent

endangered species information.

Comment
tt¡e factors

noted; in
listed on pages 5-72 and 5-73

ing its decision, A intends to carefully
of the DEIS.

we ¡gn

c-28
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Table 5-2, Threatened end endangered spec¡es

Surc and Fedcrally listcd spccics thar mEy occur in Mavcrick County

C atc gorylspecies

Federal Endangered

Fclis pødollt
FelLs yogouørundl

,Falco pengrínus anaun

Federal Threatened

, Falco p¿n ginu¡ lundrìut
,Unus ø¡t¿ricotut (T/SÀ)

Federal Category l'

Chødrtu¡ montotus

Federal Category ll"

Euteo regalis
.8utco nitidus mølmut
.Numcnius anericøtus
I c tc rus gduæ ø da ødubo n ii
I c ¡ c ru s c u cu ll aut ct¿ cul I avs
Løius ludovicianu
Cmrqhytus reticulaus
Phrynosoma conrutuùr
Sírcn in¡crmcdia lcxaß
A clc i¡øth¿s cratsi/olia

, Plegadis chihi
,Cyclcptus clongøus
,Etheostoma gohøni

NPDIiS PFRVIT F,\(ìI F ÞÂSç MtNtr TFf*Iq

Commoo n¡mc

Occlot
Jaguøtndi
Å n criccm peregrìnc /alco n

,l rctic pengrine /alcon
&læk beø

Mounlun plover

Ferngìnous htwk
Nonhem gray haw*
Long-hilltd eurlew
,l uduöon'¡ oriolc
Mcxlcor hood¿d orlole
Logguheú shrike
R etlculøe col Ìøed I i: ød
Texas homed li¿ød
Rlo G¡øde lestq slnn
Texas trumpcls
Vhìte-/aced ibís
Blvc sucler
Rio Grødc døtcr

S tatc. i istc d

Endøgend
Endangered
Endangcnd

Th¡catcned
Ílv¿øened

NPDES PF.RMTT F,ACT,E PASS MTNF, TF,XAS

Thnatened
R¿mov ed

Threat en¿ d
Thnøened
Endøgend

Thnatened
T hreotene d
Threøen¿d

v- ¿t



State Endangered and Threatened (not Federalty listed)

Ìv'asua nøua Coati Endøgered
,lfyctena øn¿ricota If ood ¡tork Threatened

.ButeogoÌlw otthrccinus Comman btæh-hawh Thnatened
Buteo albonotdtut Zon¿-toiled hav¿k Threøened
Gopherus bcrlødi¿ri T¿ra¡ tottoit¿ Thrca¿ned
Drymøchon corois T¿tat indigo ¡nal<c Threal¿ned

t CATEGORY ¡i C¡nôó¡(r tpcrto lo. !¡unú rttà-lu,lLt(Dr llrmuôrt ¡v¡¡t¡uc to, twnl.
" CATEÆORY ll: Cløraru rpoat! fû tr.una. ru¡rlû{ m utmuoÂ
. Corrccted !Stln{: {t¿¡dùdt d c!¡¿¡u. tc. Àúdo dbàb. Cl. ó€r Er æcw 6 carEf'

SOURCE: r\vt, 109¡: rws. ¡æ.: MOR¡¡¡¿. tgn¡.

c-30
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TEXAS EMPLOYMENT COMMISSION
P. O. Box 4030
Eagle Pàss, TX 78853
9210) ?73-9481

Ju).y 29, 1994

Hr. Norß fhomå.3
Chief, Federâl ÀcÈ,iviLies Branch
EPÀ (68-F)
1445 Ross Ave.
Dallas, rX 75202-2733

Deår l1r. Thcmås:

The Texas Empto)'menc, Conmission, local offlce in l'laverick
Count,y, r.¡ould like to provide sorne inpqt on the area of
employmenc, .çttch ts part of serrrice and Ehe effort.s ve
are making !,o åssist, the employer, Dos Repubticas, in
developing an eÍçloylîenE ¡nånagerìenc plani" olr mission is
co deliver c¡ratity sewices destgned to Prornote t'he !¡eIl-
being of individuals in the st,aEe's labor force, t'o parti-
cipaEe in che develoFnenE and full uÈilizaEion of regources
for maximizing emPloymenc and co serve employers.

.AUG I 1994

Æ
J1BEz

s1qylç[:F

Dos Republicas is in the process of obtaining p€rmit,s co
mine coal in !{averick County. l.le supporc t,he efforEs of
ilr. Îerry t'lcCoy, Local Of f ice l'lanager, and his compåny in
securing t,heir permiE,s Èhrough your organizacion so t'haE,

ue can furcher assis! Ehe unernPloyed obcain empLoynrent,.
9|e håve ån average unernploymen!, raÈe of 22.8t, t¡hich is
one of. the highest, in Ehe Stace of Texas. vle çrelcome Dos

Republicas uiEh op€n åñns so !'hat' we can cofibaE and loçer
Che unemploymenÈ raÈe and hopeful).y improve t'he economic
condfEions of our canrmrniEY.

IE !s ny hop€ ÈhaE Dos Republicas Coal Mine projecc is
approved so Ehå! ue can provide assist,ance Èo t'he unerf,ployed
of our cormrnicy and to Èhe employer as ì.'e are rnandaEed to
gerve as Job Sewice of Texas.

If I can be of further assiscance, please call me ðE phone

nr¡mber list,ed above. Your efforcs are ðppreciaEed in advanced'

8.t

Texas Employmen! Cornmissron

NPDES PERMIT. EAGI.E PÀSS ì'1INIJ. 'IT,X.¡\S

Equal Employñent Opponunily Emptoyel

8-l Proiect may imÞrove economic conditions. Comment noted

I )1



,L3
T¡rn Tnxes Onrrce

o¡. Sr¿rn.Feonn¿.¿ Rnr,¿rroxs
| !! C S"REãr. t-.\!'- SurrE ¿oo

\r...sx¡__orór, O. C ábOOì_" eot E, ¡.rrrr Srrrsr:T. SurrE soç)
rtoz, orIr.ooet - - - .{cs¡s, TEx^s 7¡t7ot

F.r* riogr o2r).r'.ro #ì31;,".'àiTi$.

August B, 1994

lir. Norm Thomas
U.S. Enviror¡mental Protectjon Agency
1445 Ross Avenue
Dal ì as. lexas 75202.2733

RE: TX'R'94.06.22.0001.s0.00 / ORAFI EIS . EAGLE pASs HINE HAVERICK c0uNTy

Dear flr. Thomas:

Youn environmenta'l impact statement for the proJect referenced above hasbeen revlewed. The cbn¡nents rece.ived-àrð iuñmãËíiè¿ bèÌil"ilã ãiã'ãttu.n.o.
Texas Parks and llild]lfe Department mailed its comments to you in a letterdated.Juìv zz. .rhgv ra'ised Serious coñceiñs'ãËout adversõ-iúóãciï õnwiìdl ife. parttcularly the endansered oèetõt-ãnd ¡ãõùãiüñ¿i ;''ãùðüt-u,.rnlti.eation'-p1an; about poisiuie Ëãcõn¿ãri'ãi."öðliùËîõ;-;;iåd!"on ii,e aig
9:19-gt.u from burnins êoat. at the piopoieã poiõi piåñi'i; üidi ;.pointed out that a required sectlon'404 permìt has'not ¡een mâ¿ã-vei rorrhe-proJecr. In view df the concerns rar!è¿. ipwo-räððrñã;är"'th;f;;..
!!o$!^ærnit for the Easte pass mine ¡e.ãÀierràã uñiiì"irrð-ri;i; ""'regutðt0ry process is completed. and additional informatión-ri-õiõvi¿ed bv

DRRC to clqr'!Îy resolutioh of the state peimit rssuance to conduct sunfacenlnins ac¡vit'res.'The Texas Histor.rcal'commissioñ-ãiio-ieõiieã-oi.ã.iii-
to,vou.. reconnending two chgnges 'rn rhe EIs regardinõ ñistõtié-õrãilivation
and ancheotoglcaì.surveys.-UT-Bureau of Economíè eeôÍoöy-ðõmmãn[äã-ii.,ut .no
n'ôior adverse environmentaì lgrpacts_should be expectedt'ii tñã ñ,ìñe-blan isasslduously fotìowed. The Ra.ilio¡d commlssion anã rñncc nå¿-nõ äóilñ.i]rr.
He ôppreclåte the opportunlty afforded to revlew this document. p.ìeaselet me knor if we cah be of iurther-ãisiitàñðè.

9-t

Texas Office of State-Federal Relations

S1ncerely.

T. C. Ada¡ns. State Slngle point of Contact

TCA//yjy

Encl osures

9.1 Texas, aqency comments. Refer
aSencres.

to responses t0 corrments from the speciflc

c-32



TTXÀS REVIEIJ A}IO COHHTI{T SYSTEH

REV¡EH NOTIFICATIOH

Appl icant/originôtlng Agency: U,S. Envlronmentaì Protection Agency
Contact N¿ne and Phone: Hr. ilOfïJl0A8 ni(81øó655.2260

Project Tltìe: OF,ÀFI t¡S - EÆLE PASS HINE MVERICK CO{JNTY

SAI/EI9l: il.R.94.06.æ.0001.50.00

O¿te Recelved: June æ. 1994

æRtvlElf

Eureau of Economlc Geology
Tex¡s Hlstoric¡'l Cornission
Tex¡s P¿rks ¡nd llildllfe oepðr¡ient
R¿tìroad CdÌnlsslon of lexas/
Texas Hðturrl ßesource Conservôtlon Coínlssion
Texas l{¡ter Develooflìent 8o¡nd
Hlddìc Rto Grande 0evcloFrent Councll

D¿te Conmnts Oue 8P0: 07/30194

PÂRTICIPAIíTS æ

Soeclâl Hotes/CoÍ¡îents: SubJect ðppltcôt1on rrrust be provlded to revl6iers
lfsted ôboye xlthln 5 rorking days of receipt of this notlflcation.

F Ho CorflÌent.

Retu¡n CoÍments

q.

I

\o
N

/*f"3f153'3ov A¡st'ln. ïX 78711
(512) 463.1771
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l0-l

ú ,** 4 /y,q"" 'Td''/-z
pá^t' ø' át ärt(

Mary Van Kerrebrook

l0-l Reduce impacts from Carbon l/Il. Impacts to Big Bend Narional park are
described in Section 5.9.6 of rìe DEIS. Refer ro pan ILC.2. air oualiw.
and response 5-l for additionaI discussion of üre issue.
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INDUSIRIAL & MINING EQUIPMENT

July 15,1994

È1r. Norn lhonas
U.S. Environnentål protection AgencyFlrst ¡nterståte Bank Touer
1445 Ross Avenue
Dal las, lexat 7s.202-2733

SubJect! Dos Repubtlcas RÈsou?ces Inc.
Eagle paes f.|lne proJect

Dear llr. Thonas¡

ñy nåne is Isidro De Los Santos J?., | ån the president of partsService Supply Co., ¡nc., uhich has been iñ business for over.25years in Eåg¡e Pðss, Teras, supplyfng åutomotive and equipmentpårts for the rninlôg lndusiry. '

l_1"Y"^been.in Tåny opên pft coåI. operations ln thÉ Unttêd Stetesånct. nåturally, llke any other iñ,úustry, they are poltutionproblens, but there arà not problems iÁai "".not be resolved.
I understand that all kind of envlronnental regulations håve tÕbe.ir¡posed on Dôs Republicas Resources, in vhich I àm sure theyuill conply all of them, otherwise, tÁå Èea"rat EnvironmentarAqency slll close thê complete opeiation. ny personal opinion åtthíB tine is that Federar environneÃi"t"Ã"9rt"tton 

"r" rã"iÃrt-productivity.. Environmental Regulatrons ånd Economics both mustbe taken into conslderation.
The rate ol llaverfck County unemploynent is the hlghest of theentire natlon. ¡ åsk vou to please ionsider very serfousty DosRtpubllcas Resources ietltion for the beneflt of Eagle passconnunity, our etate, åñd our natlon.

llI I ( 1qqÁ

Ðtñ.ilr
-r-Ir ì,.r L.t

-.-r 

.-

- 
- 

+

--
SERVICE ¡S OUR BUSINESS

I

Parts Senvice Supply Co., Inc,

\ ¡sidro De Los Såntos
Pres f dent

réo FoRo srPEFr P O.80X 023 EAGLE PASS, IEXAS 78852 pH. (2t0) 77303t I rAx (2ì0) 773.8775

I l-1 Consider unemolovment oroblems. Comment noted.
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6715 Westwick 0rive
Ho-uston, Texas 77072
July 20, 1994

Mr, Norm Thomas
Chief, Federaì Actlvltles Branch
EPA (6E-F)
1445 Ross Ave
0al Ias, lexas 75202

oear Mr. Thor¡as:

I was unable to attend the pub'llc hearing today ln Eagle pass but
went to express my views concerning thê proposed Do,s Republican,
lnc. coal strip nine.

I believe that pol'luting power p'lants .should not be authonized ln
our state. Yle already have an a'{r po}4ut.lon problem from the E1
Paso plants thât ls injurious to the heelth of the residents ln
t.hat å¡ea eñd there {s degnadation of the air for hundreds of
nr I es . Frankì y, Mr. Thomas, I have had enough of I ndustli es
benefiting at the pubìlc expense. I want it stopped now.

Plåces llke 8tg gend Hattnal Pack and Grand Canyon Nation park
should be sanctuarles for man and beast. I have vratched the arrquaìlty degrade to the polnt vrhere the views from these specìal
place are not ñuch distant than in downtown Houston. Th€ government
âgencie3 actlng on behalf of the people rnust stop this process. I
boìleve that each person in thls country has an inherent right to
breath clean air. That 13 not the case ln the El Paso or Houston
areås. I think {t would be ridicuìous to add to the polìution
problems wlth nore sulfur dioxide emissions from a coal fired power
Þl ânt.

lf this plânt i! to b6 bullt I thlnk lt should have all avallable
trchnology used to lnsuîê that no ãir or weten pollution will be
oñittad. Ylhatêvêr ls needed to protect the environment must be used
rh€ther lt be ln this country or in Mexico. Your effortg to protect
and improve the quallty of llfe for the many folks that don't have
¡ voice ônd tha env{ronnent will be âÞorecieted.

Sincerely,

Tom L. Herrlck

lL-l

Tom L. Herrick

r1 t Reduce imoacts from Carbon l/ll.
to comment 5-1, above and the
this FEIS.

Comment
d iscussion

noted.
of air

Refer to t-he response
qualiry in Pan Il.C,2 of

v-)t
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arott PA¡Â lE(^t rßt

July 2O. 199¡t

Envrronrnrnt¡l PtotcÊt lon Agency
Attnr Norñ Thorñrr
Chl.f. Fcóêr¡¡ AÊtlvttl.r BråncÉ
USEPA.GE.FT
l¡f43 R6!3 Avanu.
Dt¡¡år' T¡xr¡ 782ô!-2733

PÉ¡ Dråft EIS for Eåole På33 hinc
llrvrr iclr Ê.,:,untv. Toxâ5

ftf . lhonrtl
lJG undÉrr!¡no th¡t the Ënvtren,nent¡¡ PrâtËct¡ôn Aoencv

r! !o¡¡c¡ttnq Þtrðll,: Cûñmantt sn tho |.eferËn,:eC dralt El5.
and the ó?¡ft NPDES pernit lor the Drooored Dc's Reoublicas
Eaglè P|'! Ëo¡l l'ltne. tb u¡nt yt,u tt' be ¡eårE ol our verY
!trong Guoport for thl¡ ÞroJect, ¡nd are ßpec t llÊål ly erring
for the ruoporl ¡ct ¡3tlttånÊo of y.1ur " fi',¿ lo n^Ía thl3
proJrct ¡ rc¡l ttyl

tht¡ ÞroJGcÈ 3 lxtreñely lnÞ6rtrnt tô thr proÞie of
lrx19, e3oÊct¡lly fhÈ peo9lr of S'âuth Tor.a. Thlß lr ¡
FroJac! vhlch fr¡ ¡r ut unctarittñd itr connltt.d to mrrting
or GrÊ.Gdlng âll g!¡tê rñd FËdÉral Ènvtroñ,¡ent¡l rnd o!her
regu¡rtory rcqulrrñGn!3. 9lncg !hI¡ ii the ¡lttl¡ttonr lt f3
cl.¡rty tà tne puUti6 lntc"rrt ol thñ peoPlÉ ol lexåE lc'?
thti groJact !o go fc'tv¡td. l'lo undri'3tônd thrt thE prôJÊct
c¡n oôty Procaeó tf lt docr ao lñ ¡ tIn.ly nÂnñtr.

th.ñk yoLt lor you con!lctGrôtton ¡nd aÉtl¡tâncg,

(t'ro?nató
F J( ¡ r ot 10?.!1 0

l3-l

Maverick County Development Corpor¿tion

l'l¡varisk' County DrvGloPñÉñt Ct,rpäret ion

9tn

Pr.¡ lö3nl
Gcrnz rl

l3-l Proiect imponanr to sour¡ Texas. Comment noted,

n-?R



Julg 25. I 994

Mr. Norm Thomas
Fedsral Rct¡u¡t¡es Branch, EpR f6E-F)
1445 ßoss 8ue.
0alfas,Texas 75292-2733

0ear Mr. Thomas:

I belieue lhal lhe ouerridino lssues concerning this Els ls the lack of
tn¡th releuant to the facts giuen bg I)BBC. 0ßßc has conuenienilu ouer
stated the number of jobs and the possibre economic impacts to
Mauerick Countg to garner support for thls project. lf the prlnciple
purp0se of thls project ls to be the benef'lt of solelg the creation ofjobs to Mauerick Countg, then the hard data does not euen
substantiate lhat. comparable mines In Texas emplog far less than
258 uorkers lo extract coat than 0ßRC has pubilclg aãmitted.

t4-t

08RC onlg auenue of euen rimited success rest on a rong term contract
ulith cFt in Mexico to supprg coat to carbon r enrl2. The quailtu of
coal lo be mined at the tagle pass Mlne uould not be sateabte in the
unlled States. To date no such contracr has euer been pubricrg
presented or ls knou to exisil Mexlco has coar reserues betueen
'1gB-688 million tons. rs is rogicat Mr.Thom¡s that thsr¡ need to
purchase coal from t)RßC to supplg their needs?

1À a

t4-3

ïhe latest Ptf) bg Marceila Boberts of the Texas Bailroad commission
has still lound couniless frau¡s r¡ith the application, euen after truo
Uears and numerous suoplements to the application . These peopte
(0ßR[)cleartg should be giuen no more chances at fixing a deficlent
appllcatlon. ßn amuslng fact, tha number of sediment ponds dlffers
from agancg to agencA along ullth ar¿as to be mined.

Dan Riskind

t4-l

t4-2

Emplovment overestimated, EPA has responded to this comment in pan
II.C.4 of this FEIS.

Does Carbon need DRRC coal?
choose to purchase coal from the
mi¡e will never be develooed.

Apolication discrepancies. Refer ro tle discussion of Scope of EIS in pan
ll.C.l of this FEIS. The difference in the number of mining areas and
sedimentation ponds is due ro rhc facr t¡at the NPDES permit and DEIS
address the life of the mine area while tle Texas Narural Resources
Conservation Commission TPDES application addresses only 3 of r,\e 4
proposed mine blocks (Kost, 1994a). (DRRC will secure addirional TpDEJ
authorization for Mine Area D sedimentation control ponds when ùey are
needed,)

EPA agrees that if Carbon l/ll does
Eagle Pass mine, it is probable ûrat

c-39
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B reureuj þu Tne Texas parks anr tulldlrfe oepanmenl has come to the v4
same concluslon. Tl¡e economlcs 0f lhls pn¡Ject are not ulable lf
mrnrng can n01 Þe fl0ne ln tne creek areas. rhe concluslon þg parks
and tulldllfe ls thal the creek shoulfl be c0mpletelu auolded, no
mlilgailon ls acceptabte.

r 4.5

B0th Nallonal parks serulce and the Mcoonalds 0bseruatory haue
ralsed lne lssue of lhls coal belng burnefl at carbon I anrl i and the
narmful effects theg u0uld generate. Rddlll0nailu u.s. Flsh and
ll,lldllfe naue ratsefl tne f¡ag 0n tur0 endangered specles 0f cats tnat
ur0uld be further threatened and thetr habttat destroged lf this permlt
uJould be granted.

t4-6

Manu 0f these lssues tnat u,ere dlscussed In the draft Els urere þase0
0n lnformeilon suppiled bg oRRc or the InlilatpFo bg the first Heartngs
Ixamrner. Needress to sag a rather rosu plcture ls portragec bg f]Rdc
and rts lmpacls of mlnlng. The negailue lssues that resurt lrom
granllng of thls permtt ctearlg out uretgh anu posslbte ec0nomtc galn
t0 Mauerlcl( countu. Mauerlck countu,s unemploument has remãlned
c0nstant ullh lts grou.rth! 0gRc r!ll¡n0t be able t0 s0lue that Dr0þlern.
theg ulll onlg be anotner rnining c0mpang trglng to 0uJn an0ther
lot¡n.

Mr. Thomas, clearlg stated thls permlt lecks for anu purpose other
lhan t0 benefll a feuJ forelgn lnuestors of u,ntch ue are not benolden
to. 0tNV TltlS PERMtT!

{erpectfullU,t.-? 
-1' g2z;''-- \/-rv-z-

0an ßlsklnd

Avoid Elm creek. comment noted. see part II.c.3 fo¡ furtrrer discussion.

l4-5 Otìer ,agency congerns. Refer to úe responscs to t¡ose agency,s
conunents, and to the discussion of specific major issues in pan Ii.c 

-or

this FEIS.

14-6 Sllerye=T,DEBEdarå. Refer ro rhe discussion of Scope of EIS in pan
II.C.1 of this FEIS.

UnqFolqvmqnt will not be,- s_olve4.. Refer to Appendix B, response ropublic hearing commenr #8-2 which provides a rrspons. ro a simirar
cornment.

c-40



D^\rfD A. ToÐD ,.,,^ y ñ4
709 EtsT ivlor{RoE STREET lÐtr "
AUSTú\I, TE{ls 7870d.3t31

512.4.12.3130

2? July l99a

Norm Thomas
U.S. Environmcnt¡l Proæction A ecncv
Fi¡st Intcnute Ba¡J¡ Tower
1445 Ross Avenue
Dal I as, Tcxos 1 52.02-!ß3

Re: Eagle Pass Minc, Tcxas
DraÍ¡ EIS

Dc¡r Mr. Thomas:

The follos ing ¡uc m!'commens on tìe Draft Environmcntal Imp¡ct St¡æmcnt prcpcrcd ior
thc proposcd corl mine ¡t Érglc hss, Tcxæ:

Informa¡iott
The Dr¿ft EIS is based on 1993 information, *'hich appc¡ß to havc bccomc

obeolctc duc ¡o intcn'cning changcs in thc mine phn (p.5-2).
. Thc submision to thc U.S. Fish and Wikllifc Scn'icc failcd to includc any
spccific projcct plans which thc Scrvicc could usc ro idcntify impacts on thrc¡rcncd
and enclangcrcd spccics. L,cttcr from An Co1'kcndall, USFWS, to Lisa Kost,
Ma¡ston & Marston, April 13, 1993. This suggcsts that thc habitat and spccics
impæt discussion in thc Dnf¡ EIS f¿lls shon ol'NEPA-ma¡datcd full disclosurc.
. The Drcli ElS docs not diruss the unccrninn'of tlrc information orovidcd
conccrning Mcrican plcns and Mc$can governmcnu¡i dr¡r. The information may
bc incomplctc and inaccuntc duc to thc lack of strong opcn mecrings, opcn rccords,
and communiq nght-tokaott' legislation in Mcxico. 

r

Enerpv
. Thc Dr¡ft EIS iarls to adc4uatcll'examinc alurnarilcs to thc proposcd minc
and associard pos'er planL such as natur¡l gas fircd plals, rencrvablc sourcc-
bascd plans. or dcma¡d-side mantsemcnt progri¡rns, rvhich ma1'scrvc similar
elecrncity nc€ds )'ct bc chcapcr, less financia.ll¡'risk-v, and more environmcntall¡'
bcnign (thc tJiscussion on p, $63 is rcstrictcd to h¡Bh-Btu vs. lorFBtu cod).
. The Draft EIS claims that'met po*'cr produc¿d a! Ca¡bon I/f I rr'ould bc
uscd in thc nrtioncl poscr grid in lvlcrico". p. 5-65. This mal'bc so, consir,lcring
the highcr projccdons for dcmand growth in lvfexico. Horvcvcr, it appcars at lcast
possible that somc of the porvcr rvould bc sold in thc U.S. duc to thc proximit)'of
rhc po\r'er plant o tìc bordcr, the cost advan!¡gc over U.S. planrs (rJuc to aloidcd
envrronmcntal protcction coss of $300 million, p. 5-70), anr.l thc highcr incomcs of
consumers in thc U.S. (rvhere per capiu income is roughly l0 times that in
Mc¡iico). The EIS should explore thc likclihood that pos'er would bc sold in thc
U.S.. sincc rhat u'ould justif)'much closer examinrtion and rcaulation ol'Carbon
Ull. This anall'sis should be done norç, rvhcn cont¡ols ca¡ bc casily installcd on
Carbon ll, not a! some fu¡ure daæ when cross-bordcr electric salcs bcrin arìd st¡ck
and proccss retrofits bccomó prohibitiyely expensive.

Air emissiorc and water d|sch¿rles
. The Draft EIS dæs nor airalpc thc impact of undersraffcd Mcxic¡n
cnvironmenol law cnforccment oo opcñ¡tions at and cmissions from thc porvcr

l5.t

t5-2

| 5-3

154

15.5

David A. Todd

l5-6

l5- t Mine plan chanqes. Assuming tle refercnce ro changes in ùe minc plan is
to page 4-2, r¿ther than 5.2 of rl¡c DEIS, and rhat rhe concern is over rhe
number of areas to be mined and ùc numbcr of sedimenation ponds,
please refer to the response to cornment number l4-3, above. EPA has
reviewed all repons and frndings up to the date of the publicadon of this
FEIS, and has used the material in preparing this FEIS and in reaching its
prefened altcmative. Refer also to the discussion of Scopc of EIS in Part
ILC,I of the FEIS,

Bioloqical mitiqatign altematives. Addirional informarjon has become
available since the Dr¿ft EIS was published, including ùe field surveys and
the applicant's Biological Assessment (BA). The BA, and rhe applicanr's
addendum to the BA, have been reviewed by EPA and are discussed
funher in Part III.C of this FEIS; see especially new EIS Section 5.4.5.
AIso see the USFWS biological opinion in Appendix F.

t5-2

Pagc I
¡æt ld, ,+- . d¡dn É daùG d Hñô pr!óË

l5-3

I 5-4

I 5-5

Lack of information from Mexico. Comment noted. No aspcct of EPA's
NPDES decision is dependent on cenâinty in data from Mexico.

Exolore enerqy altematives. Refer to the discussion on ùe Scope oi ùe
EIS, Part II.C.l of rhis FEIS,

Explore Carbon oower markets. EPA's informarion is based on DOE
(1991), cited in the DEIS, and on discussions wiúr rhe U.S. Depanmenr of
Energy. Significant cross-border energy sales would require new gnd
interconnections and would be subiect to NEPA review ar ùat time.

r5-6 Comoliance with emissions standards in Mexico. Commenr noted. Sce
also the gencral discussion of Carbon l/ll air impacts in Secrion Il.C,2,

u-+!



plant. The EIS discusion and modeling cfforu appear o be bascd on rhc
æsumprion ùar rhc pos.er plant rr.ill be ópcnred iir'compliancc rvirh Mcxica¡
:Il::i:l Tl:lil.ff. p..?_61..Hosc|cr. a maquitadoå æsociarion rcprcscnurir.c
rn Juucz csumatcd ràat 40ã of rhc planLs t¡cre i,iolatc Mcxican haz¡¡dóus rvaçre

l1i.:::riS:r-lq-rìar compliancc n'ith orhcr cnvironr.nr..i'ì0,u, in orhcr paru oi
ft1ex'tco mav also bc poor,

]^.. Ih.. mine opcnon e¡pccr to relv on r+.arcr spr¿y. lo kccp rjusr cmissions

i9t:.1..f.5..i?. I, is.unccnain ç'hcrhcr rhcl \.ill bc äbló lo scçurc aocquarc 1\,arcr
ngn$ ¡of inc.spñy, logcthcr tr.ith otier sitc dcmands such as sanjtarion and habitar
lTtogu^orÌ. \Y9r-c.r rlghls a¡c jn high dcmand in rhc arid lou,cr Rjo Gr¿¡dc vallc\,.
r nc Els shoutd d¡sclosc the fcasibiliq- of sccuring adcquaæ rvatcr riglrts, and thäsecond¡n'impocb on compcring næðs such æ africutti¡¡al a¡d muni'cioal use... . .l exas common lal prohibis increasing runoff o neishborins åroDcnics.
Arso. alt rcderat Dermtb musr avoid long and shon rcrm impacr ro rhã hofuplain.
Erccudvc O¡dcr'l 1988.

Ycr, ric Dnaft EIS admis thar drùina-ge channcls for the minc may ,increasc
thc amounr of runoff convc.ved dorvnsùca¡n.', rvtritc conccåiãg Uar "r¡c tffccr itas-
no¡ bccn q_uanrified". p. Sia. ntrc, rhe Drai¡ SIS ¡i urnúis;ous abour rhc
stÂnd¡¡ds lor nood control rt the mine. sa¡ring that tlc opcrãrors may nccd to

îLq'lil lg-gc for a lG1'ear cvcnt or í lOó,year cvcrir, dcpcndin! on thc-
rnrcrpreratron ol got'cm¡ng rcgulations. p. 5-13.

Thc Drafr EIs musr idõntify rhcsd effccs, a¡d if a FoNSr is issucd and úrc
NPDÉS pcmit approved, rhc pcrmir musr etiminioa¡ry minc-retatca <Jorv¡5çs¿.m
¡¡ooûrng cl¡ccts.

Habitdt and víldlìle

' The Draft Els docs not fully cxplore rhc extcnr of wcriands, *,err¡¡d habirat
impacs, and *'crland mitication cffonsl

There is dÍsagræm-cnt about rrc cxrcnt and imponancc of *.ctranris in rhc
mine sitc rvhich rlre ËlS should tr,v ro 1cs0lvc: *frife ihe ðõË conrcnds rhar rhcre
arc no.jurisdicrioral ìvcrla¡rds ût rlrc sire (p. 5.?9), the USF1VS nnds rh"ì rhöi;
cntical jaguarundi ¡nd occlot habint in "riporian ri'etland vegetation dcDcndcnt on
È.lm crccx". txner from Johnny French, USFWS, to Norm Thomas, EpA,
Janua4'14, 1994,

- The Els conccdcs that 'mæt of the ripari-an arca within tlre projcct arca *iil
bc.rcmolcdand.minc!tlroughbcforcthccnäof rheninctccn-1.car'miäclifc,. p.lly. Hol{.e'cl, thcrc dæs not appca¡ to bc any assunrnce that rñis dcstrucùon oi
proæcrcd spccics' habiøt r'ill not rcsult in raliings or even idenrific¿tion of ir trai
rmpoct dcstructton oI the habiht tvill have on ¡he soccies.

, Itis unclca¡ horv the proponcnt intcnds to ristore *'edands a¡d mcct no-ncG
toss ma¡dates. There is discussion gf uansplanting and introducing gnrsscs,
shn¡bs, rnd rccs. but no mcnrion of horç rhi: h¡'drdiogic rcgimc thai ivourd suooon
1l:!!qg might bc.rcsored. p. 536. Thc r+'aiercouñe which is propoi.Jro "-"
rcpracc um Çrcek ls dcscribcd æ "more engincered and less natural than thc
cxistingchanncl]. p.tl3 tnotherç'ords,itappctrstobead¡ainasecanal. likclv
oeêpcr, wlder. sltckcr, and su-aightcr than tlre Crcck, and much lcssiikely to
suppons'edands and-wetland végctation.
'. .. Restorari-onofvegeurionìslikelyorclyheavilyonfenilizine.considcrinr
rnc ors.rupuon ol soil horizons. loss of topsoil. and mandate to rcrurn-the la¡d to -"exce¡lcnf range cond¡tion. p, 5-4ó, Howcver. there docs not apÞcâf to bc anv
a¡r¿ngcmcnt,tor prorecring agdnst nutrienr n¡noff and associaæd äigal blooms ('rtre
propos€d scdimcnbtion ponds appcar to bc upstrcam, whilc resOr¿ìion of rimàan
com-d-oF would likely be below the ponds). Thc EIS should discuss these riur¡ienrrunoll lssucs.
. . Restoration of vegctation is apt to nced inigation. Howcvcr, it is unclca¡
wnelncr thc pfoject opcftlors will bc ablc ùc sccurc tlrc necessary $'atcr rights for
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L5-7 Wqlq¡. riqhts available for dust spÊâvins? EpA's discussions wiù Stare and
Maverick county warer Disrrict offlcials have not identif-red major obsuclesto DRRC's plans to acquire agriculru¡ar warer ngha for an inãustnar use.If water rights were nor obained, and DRRC ãid not otherwise obt¿in a
water supply (e..g., using the Eagle pass pìpeline), DRRC could nor sarisfy
mitigation requiremenß which will likely'bè imposed if rNRcc issues aÁ
air.qualiry permit, nor reclamation requiremenß imposed by RCT,s surface
mining permit. Thus, if tìe warer does nor comè, ORRÕ will not mine.
However, as described at l5-l l, below, DRRC expecs ro obtain wa(er
rights for dust conrrol.

Id-entif-v dolvnstteam n¡noff, floodinq imoacs. Regularory responsibiliries
related to flooding are assigncd to coE in¿ ncr, which are iensitive to
tre issue of downstream flooding. preparation of the Els was, in practice,
tle outcome of EPA's decision not ro issue a FONSI for rhis project

YgtLang,s. ,e$"n"er.d . EPA believes rhar rhe key habiut
issue (including wetlands) is preservation or restoration of ùre Elm creek
dense brush habiur. Refer to part II.c,3 of ùris FEIS and as referencccl
there Pan IILC, Section 5.4.5, and Appendix F for discussions of the
mitigation measures cunently proposed for the corridor,

I 5-8

t5-9

l5-10 Nut¡ignt runoff from reclamation fenilizarion. Land to be rerumeo ro
excellent nnge condition is above the ìedimentation ponds. EpA agreesthat' to the extent that restoration of dense brusir corridors requires
fertilization, DRRC will need to apply fenilizers in amounLs and ways
which will provide for full uptake of nurrients by planrs, provided ùar
best management pnctices for fenilizer use are iolrðwe¿, and given ùe
small areas involved, EpA does not anticipate an algal bloom problem
resulting from this project, DRRC has nót mentionJd any n..d, for
fcrtilization in tìe dense brush habiut mitigatron areas,

l5-l I water r:iqhts .availabl.e for içriearion? DRRc has been assigned irrigarion
water righrs by landowners in úre proposed permit boundary ãrea, and from
whom it--leases property. These warer righs are owned úy rle Ma'enck
counry water contror & Improvemenr District No. l, wir¡in which rhe
proposed mine area is included, and are held for use by landowners/lessees
within the District. DRRC also owns property wirhin rhe District and has
irrigation wa(er righrs rhrough rhe District. DRRC expeco úat ùe
irrigation righs that it holds as landowner/lessee will be sufficienr to
accommodate the approximately g00 acre-feet of warer per annum necessary' for reclamation a*iviries, including irrigation of proposed vegeareci conidors.

D_RRC will purchase Rio Grande water rights for ir industrial ware¡ necds(dust. suppression), approximately 300 acre.feer. DRRc is currentry
negotiating with several owners of Rio Gr¿nde water righu for rhe purchaseof such industrial use waters. If DRRc is unable tJ lo.rt. indusiriar usewarers for purchasc, it. wiil purchase other Rio Grande watcr rights and
convert them to industrial use waters. EpA is not aware of a shõruge in
such righrs,

v- 4¿



adcqu¡tc irrigadon. With compcting municipol a¡d acriculrural us¿s in a vcq.dry
climare, rvarcr righa arc in ù¡ht dcmand in rhe lorçcr Rio Grande valley.

Cultu¡al resources

t5-12

. Thc Dnft EIS fails o challcnge rhc 'porcnrial cnvironmcnral juslic¡ indcx"
calculatcd by EPA for thc mine projcðl The'indcr is unrcalistically Íow: EpA
amvcd at a scorc of 8 and 20 out of 100 for rhc I squaæ mile and 50 square milc
a¡cas sur¡ounding the minc. p. $,61. This is lorv fôr nvo rcasons: l) ihe arcas
considcrcd a¡c tco small rghcn one ta]¡es into account t¡c fact that thc linlcd Dor\.cr
plant s'ill affcct air qualiry hundrcds of milcs aç.ay (Big Bcnd visibiliry is cxbccrc{
to fall b¡'6O7o, p. 569) and conccivablv servc poivcr nìeds cvcn fanlier undcr
rvhcelin_qagrecmcnts: 2)thcsouthemcounticsofTèxasa¡eknorvnu¡bconcol'tlc
poorcst,,lcÂsr politically porvcrful, and mosr predominanrly erhnic in r.hc U.S. (scc
p. 5'49 for discussion of rhc lorv employmcnr and incomc ñgures).. Thc prcliminar-r, surveys idenrificd numero[s a¡d vct old archaeological
sitcs in thc mine a¡c¡. p. 142. lt is disrurbins then that thc review of -

archacological cffccs fiom the mine üc rclcga--rcd in the D¡ofr EIS ro a "ptay-it-by-
ear" progmmrnaùc agrccmcnt rhat anricipaæs monioring-æ-you-go and lasr-minuæ
salvacc mitigation aftcr miniñg is underway, Theæ necds o be morc discussion in
the EIS bcforc ùc minc is opencd to dcærminc if thc siæ a¡c¿ is archaeolo$cally
signifiarnt enougù o jrstif¡;stopping thc mine entircly. Ar rhe scalc and çccabf a
modcm stripmining opcrarion, many anifacb c¡¡ be rnisscd and/or destroled if a
full rccgnndissancc is-not undertaken before the mining bcgins. Such a sriney
shordd include scveral dctailed test plots.

Economìcs. The Draft EIS males much of rlc emplovmenr a¡d e¡rninss rlnt thc minc
will add o ùc a¡e¿ p, 5'54. Howevcr, thar'miy nor be the full þicture. Firsr, ir is
¡n1ponan! to view thcse projections togethcr wirh the cap on rcgional grorvth rlrar
will bc placcd by thc powcr plant's corsumption of air èmission incremens.
Sccond, it is critic¿.1 to læk at thc boom-a¡d.bust impact of o¡ cxrncrive, limiæd-
life project such æ a minc (particularly whcn ir is rhi dominanr or solc cmployer in
¿rn are.1), At the cnd. it could be rhat tlre nct employmenr/income impact oñ rlù
comrnuniry rvill actually bc negative. ln any orsc, rhc long ærm ecoiomic impocs
of the project necd o bc lækcd ar morc clæely in rhc EIS.. Sincc much of thc guarantcc of habita¡ rcsror¿tion rcsLs in tlc bond sccuring
succcssful rccst¡blishment of tl¡e loc¡.I eccyst€mì rhere nccds to bc more
discussion in tlc EIS abour lhe stn¡cn¡rc of rhc bond and is forfeirure conditions.
the financial sucngth of tlc mine and powcr plant opcrarors. a¡d rie U.S. liabilitv
exposurc of forcign partners in the projccr. p. ta7- This has bccome morc
imponarit as somc o[ the srrcngcr partners witiln U.S, jurisdiction have bockcd out
of thc project in rcccnt mont¡s.

Tbank you for considcring m:/ commcnLs. Please keep me on rle mailing list for furu¡e
hearings, editions of the ElS, and pcrmit decisions

Sincerely,

l5- l3
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Thc TNRCC, wbicb m^nigcs rhc ¿lloc¡tioo of fuo Grudc wrær rigbrs, hes
adopttd ægulations rddressilg rlc snn¡cr i¡ whicb sucb rigbu arc acquircd
a¡d ¡¡a¡sfcrrcd, e¡d thc m¡¡rncr in whicb ràc auùoruri purposcs of uç of
such weærs arç çh¡¡gcd, Salcs or ra¡¡fcrs ¡¡e muciocly gr¿nrcd by ràc
rgcncy,

15-12 Environmenul iusricc i¡dcx roo low. Thc c¿lculadon æfìccu EPA's i¡r¿01
to usc ùc hdcx to di¡cuss aæa dcmognphics ud idcorüy pmjcc6 which
e,rú b"i¡S locat¡d in neigbborboods wirh prcdominrqdy rninoriry or
disadvanugcd populatioru, Tbc i¡dcx scorÊs nflect EP^'s coual
coosidcr¡tioo of 3 criuri¡ includiag od populetioo, pcrc¿o( uo,iaoriny a.od

pcrccnt cconomicdly suess¿d. Tbc low v¡luc¡ ¡¡e rcfìccrivc of tÌ¡c smdl
population (i.c,, 2 pcoplc withi¡ thc I 4urc ro.ilc a¡c¡ aod rn avcngc ol
56 pcoplc/squerc ¡¡il¿ vithin the 50 squræ m.ilc arer) direcrJy rffectcd by
thc projcct. EPA rccognizcs ùet Eaglc Pus is a poof , domiru¡dy

. Hispanic comnuniry, EPÀ rlso æcogoi:rs th¡t r co¡l mìnirrg p¡sj¿q¡ 5ut¡
bc locatcd r¡ thc co¡l rcurcc,

l5-13 Exoand culrural resources scction, Rcfc¡ to rcsponsc o commcnt 4.39,
sbovc. p¿¡¡ [,þ ç¿¡t¡ in< r¡ uF¡þ of acrivitics i.ovolvhg culo¡rel
rrsourccs; s¿vcral dctÂilêd survêy rcporu h¡vc bcco coDplctcd or arc bci.og

rcvi¿wcd,

l5-14 Assess lons-term cconomic imoacs. As discuss¿d ia thc DEIS, p.5.70,
coosumption of much of thc PSD i¡crcmcot for thc Eaglc ?ur rcgioo by
thc C¡¡bon planc, could æst¡ict i¡duscrid gmwù on ùc U.S sidc of tlc
bo¡dcr, EPA's ¡ctioo on DRRC'¡ pcmit applicrrion will oo( h¡vc r¡ cffcct
on this lnprct.

Thê proposcd ml¡c would not crc¡tr r boomltust cyclc lùc tbc oncs
cxpcricnccd in maoy communidcs irnpacad by cncrgy dcvclopmcnt. As
shown ln ùc DEIS, p, 5.56, thc popu.ladon growù projccæd o rcsult from
tlc projcct is quic modcst, en cs¡n"tcd 1.2 pcrcent, which will hevc frirly
minor impacts oo public faci.litics rod scrvicca, Funl¡er, thc rni¡c worrld
not bc thc solc cmploycr h ûrc coauuairy. PrescntJy tl¡cæ arc 5 cnciti¿s
whlcb cmploy 250 or oorc workcn a¡d e¡oùcr 4 which coploy 100-200
worken (UTSA, 1993). Thc minc will cooribuæ to jobs in úe aæa aod
thc loss of t¡csc jobs wben tÌ¡c minc clos¿3 will havc ¡¡ advcrsc impact
on thc comrnuniry, but i¡ will not h¡vc tàc proponíons of r boom/bust
cyclê.

15.15 Expand discussion of liabiliw, Thc rcsponsibiliry for cvaluadon of thc bond
lics wiûr RCT rathcr th¡¡ EPA; scc DEIS p, 1-10, RCT i¡dicaas that r
rccl¡nation pcrformancc bood of 53,873,884 will bc rcquircd for ùc
fivc-ycrr RCT pcrmit arm. DRRC will h¡vc o suboit tlc bood i¡ a

form accepublc to RCT bcforc m.iaing cån bcgi¡. Thc fr¡a¡ci¡l sucngù of
DR-R.C or r.ny foreign pannen wi.ll oot bcc¡mc ¡¡ issuc unlcss DRRC
chooscs !o post r ælf-bood, raùcr then r collaural of e surcfy bood
(Rccvcs, 1994). Prcscotly, DRRC is cooæoplaciag â surcry bood (Kost.
1994), ¡f DRRC, r¡d itr forcign p¡n¡crs, subscqucndy choosc ro

sclf-bond, tlcy wi.ll havc to provc to RCT ùat RCT can anach sufficicnt
åsscs to accomplish tlc rcmcdirtion if DRRC sbould fail ro do so, and
will h¡vc to sign rn sgncmcnt givlng RCT ecccss to rlrcsc asscl¡ i¡ rlc
êYcnt of forfciq¡rc.

Bascd on thc information EPA has received, it appears ùÁr r.he proposcd
RCT pcrmit does not incorDor¿te USFWS rccontmcnda(ions for habiral
rcstor¿tíon, so û¡c bond rcquircd of DRRC covcn only rhc RCT.requircd
rcclamation plan discusscd in ùc DEIS, pp. 5.38 and 5.39.

D-r,*-" 7+*t
Darid Todd
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thc folloving, ar€ the coneente ol the ¡,,€ne SlaÌ cÂaptor oftho sicrra crub on-thà ¿iiir,-irTìIJirån."r ,oìpacr stironcnÈ(DErs) ror the DoE .Repubrl;;"-ä;;;ü;å:_ go, , rnê. (DnBc) 6rripninc.- the Blorra c11!,;t;9¡grv-üiðåI="pn ro dÊnt rhis NpDEspernit and Èoèarly revl¡c tr¡is'o¡¡É-"o tnot EFÀ decrsion nàxersnay readrly undersÈand that DRRC-rri"-no. Eo cråt6 SUppllec¡ Èhodata,neceearrr ro ¡naka a iã"ãàiãa"ãã.i"ton ragardr'g the,NpDEspernlt9.

ThlE DE¡S ls prlnarl\y a reurlto of DRRcrs perrnltapptlcation now penärng ¡eiärc il;-;;;u" R¿rrroâú co¡nui.esron(rR') ' rhu6, ir 1s ruÍr of the-sãno-ãetrcrãrãi"" nãrãc-Ëy .nolRc hêârings eraniner ln hor ¡unå-ii Ëroposar Fqr Docrsron.rhls DErs ls Þaaed on rraved ánà-rnnulrråiãñi iiålãäiËii'au.".The dirêcÈ and rndirect environ¡en{"i-r"pu"ta of th.tg projectstilt hava nor been thoroughry 
""üirirãol--r;";; i"^io"iìo=o.r."blological Þ¡golin¡-ror n¿íàii"x ðãüniy and very r1Èrro is xnownlPgT! lh" flsb' elrdllfe, qnã-nitãr-.J"ou..ê6 tn. t,trlâ rcqton.obt¡itninq rhra brolosrcai aica r"-ã"iãn.roi ["-ä"Èäiiråiìo .¡"l'portancê of Èhe rlú craex.aiainoõã-u"osysrcrr thar wrrr r¡êdostroycd-by tho.propoaed strfp nfí". Without a eoundblorogicar Þ¡sarrnc rt is rrpo'"oil-iã-ro develop n-fÃ"Ãrtappllcation thàr ad¡$¡a,r"ty i¿aião"ã"-tn. envtion¡näniii-trpo"cucaused bv'rhre propoáed. atitp utnã. 

--¡*t¡ou. 
Ëñã'riäiäôiå.rbaeellna, lt fc fno111l!.Ie tä präãuoo'lnr roguir€d rostor¿rtlonplan tha. rllr roatore-thc nacirroi'-iã.ourcue 1n tho por-ort aroato th¿ir prr-nlne conditions.
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r6-t Ulç . of . RCT dara. See rhe 
^discussion 

of Scope of EIS in pan Il.C. twhich addresses rhe use 
-of information frãrn 

-ólinc 
documenb; and rherelationship of EpA's NEpA process to Ur- nCi^'permrmlng process, EpAis not attempting ro duolicate RCT's work; úe nnaing of defìciencies by anRCT hcaring offìcer máy or may nor bc of significance ro Ltìe EIs.

t6-2 Insuffic.ie¡.rt biolosical data. See
uncenalntles are handled, and
species issues; see also responses

thc discussion in part II.C.l
Part II.C,3 on threatened anc
to specific comments belou.

as to now
e n0ange red



rå¡lB¡rt (!1¡û¡1f. coEsl,dor)

Tho El¡J C¡rae¡( rlparlan drainage ir¡ a .v€rl. lt0Þorrsnccorridor gtcd Þy nunêrous Bp€clôs of Ì¡lldllf€.- ¡, thc,rough sru,l),
of t,hls wildltf€ cor¡ldor le necessary to dster:r¡luç hor,r
extensfvely lt ls u8ecl by wtldllfe. The rlpðriun .habitat ig rare
to thia region of the Etate. The EpÀ t¡ae f¡iLccl ,tp requira
lnvestlgatlgn ot the Etro creek çorrldorra ltnkage,to o{her
lnportant, ylldllfe qorrldors. Thl¡ DE¡s ¡ñusÈ ln<:ludè and 9o
bêyonct Èhe Têxàa border ând lnto ¡texlco. Notthar ÐRltC ner the
EPÀ hag attenpÈed to obtaln the blol,ogical data n.rcós8ary Èo
adcqrately,âBaê33.Èhc tnpacts of the 6t'rlp ¡lna on.the vlldltfe
coruounity tl¡at .uÈlllzea th16 corrldor.

IEpôct! !o Vog€È¡tlo!

¡lcltha¡3.DR.RC nor.Èh@ EpÀ håa âtr,e.Áptcd to oÞts¡n th6
necegaaly Þlologlcal dôEa necessary to adeqr¡qt3.ly aÊr¡eås tho
lnpacte of tho ßtrlp ulne on plants ând plôr¡t co¡¡¡urrltir¡¡ on and
near th6 perElt nrea. fhlc ls vêry åppâtenE to DRr'crs
Dlt,igatlon and restoratlon pl,ans.

Pêrlin¡n¿ data aeseeeing planu specier/cornnunilio¡
populaÈton denaltles ônd lrequsncÍes ãre ÊÈ1),I ouEstandtng. The
do¡inant ïoodo¿1/6acaton rlparlan planc conr¡unlty ¡Iong the Elm
Creek corrldor Bttll has noÈ been adoguately assorred. URI{C ànd
tha EPÀ contlnue to ¡nleidenllfy the aIkall s&saton grâsú
(sporobolia wrlghtll) aE sporobolls alroides. Thore Is no
lnfo¡ratlon to deterntn6 shether or not plani conrunltica found
on thE petiûlt Elt6 ùrê rar€ to ¡{âveflc¡g County, fhlo
lnfotratlon Du6È. be obtclned prlor to lhe davelopnent ot
r¡storatlo¡ì and/or ulÈigatlon plans.

ÊrrÈoratioD ¡nd }clÈlgÂÈlo!

DRRCTS çutrrent restoratlon,/Dlt{gatlon plan rlll nol
reEtore tl¡c.pc¡roit ârsa Èo lts Þt.-r!lne condltlon. lba Slarra
club bellêvBs thaÈ bccauao o! tbe DRRCTT unflni¡bed and
lnaccurâte. naturêl rasourc€ asseslr¡ûent,a lt'.¡i1,1 þe. lapouøibIe
lor Èhc çoDpàny to adc$¡atoly ultlgat,o l¡ôpacÈe of tbe'orrlp mlno
ând restore Èlra Ârea to its pro-nine sondl,gions.
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. DRRera plôns to oltlgate Bonê of the ltlo Creek rlparlan
habit,at to Þ6 d€stroyed slth 206 acrGs o! na.t,erlosr upllno
hablÈat ua6 apprrÊnely sr¡alloved hook, llno, ûnd glnt<er by EpÀ,
Thie 1g nou acr€ to acle altlgatlon of ripartan hå¡ttat,l (TRcexhfblÈ¡.cleârly rêtl€ct tha saÈerlêt3 natur€ of D¡UiCrl rlparian
"Ditigâtlon.n¡ The apeclas that d€pênd on thqt r.lparlan habltatalso dopand on protect,ßd acces¡ to vatêr.

t 6-3 Insufficient corridor investiqation, DRRC's biological assessment and
addendum, which EPA received after writing rtre DEIS, provides addirional
information on Elm Crcek corridors north and south of rlre site, . Pan III.B
of ttre FEIS includes a revised vcrsion of the dense brush corridors
discussion from page 5.28 of thc DEIS, and ùis corridor information is
also summarized in Part III.C, where new information conceming threatened
and endangered species has been added to the EIS,

EPA believes precise defrnition of corridors ís nor a critical issue, given
DRRC's decision to act on thc premise that the project area is occupied cat
habitat. In addition, sce Part II.C.1 of this FEIS for a discussion of
unce¡aíndes and the EIS process.

Inadequate information on olant spccies/comrnunities. Part III.C of the FEIS
includes a summary of DRRC's biological assessment, received by EPA
after the DEIS had been w¡itten. The DRRC biological assessmenr and
EPA's summary contåin significantly more numerical daø on rhe EIm Creek
dense brush habiøt areas, and on the proposed upland bypass corridor.
Also see Pan II.C,I of this FEIS for a discussion of uncenainties and rie
EIS process, EPA did not independently identify species at ùe site, as the
cornment did not provide a specific basis (e.9., a reference) ro indicare ùar
a mis-identification has occuned, nor any information that a mis-identiñcation
would be significant. DRRC's biological consultant indicared ûrar ùere is

some disagreement over tle species and subspecies names, and tìat some
might call the species Soorobolus aeroides s. wriqhtii, but Èrat onJy funher
west did any species occur which could be called Soorobolus wriqhrii.

Inadequate narural resource assessments oreclude adeq,uate mitiqation. Refer
to Pan III.C and Appendix F for mitigation information. DRRC has
commined to not mine a 1O0-foot-wide EIm Creek corridor until specif ied
plant densities are met in other habiat corridors.

Uoland habitat not rioarian. EPA initiated Section 7 consultation . wirh
USFWS for the specific purpose of ensuring ùat DRRC provided adequate
mitigation for mine damage to dense brush riparian areas. The USFwS'
biological opinion (Appendix F) addresses mitigation for r.he dense brush
riparian areas, As discussed in tie first full paragraph on p, 5-38 of rhe

DEIS, EPA does not consider the 206 acres to be planted under DRRC's
proposal to RCT to be riparian areas. As ståted in the same paragraph,
where these 206 acres of bonomland hardwood mitigation ovcrlap rhe

proposed dense bnrsh corridors, the nvo plans complement and supplemenr
each other. lf the bonomland hardwood plantings do not succeed where
they are proposed, tìa¡ will bc berween DRRC and RCT, bur will not
interfere with EPA's evaluation.

Restoration to pasrureland ooposed, The decision on post-mine land use
was made by DRRC and tlre other landowners, Dursuan( ro RCT
procedures. See also responses 7-2 and 7-3,

. Tha Siarra Club opposêÉ DRRCTg current piÂns to rèstore
l6-j I tl. nln.! arsa to pasturcland. The sr¡¡ulatlve trnpucta'q¡çoorated rc-|

I vrtå th6 destn¡ctlon of the EID creek cor¡l¿or aird DRRc.s plÀnE

't I /,<U-+J
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I ro grou,å paoeure ulth lrrlgation, tcrÈlIizêrr posgJ.cjdes, und
,l :::l:::I:T.9r¿rae.¿s t,lrt €nsure rhar I irtl.e q"å.Li:y lnotgenoua
I haÞrrÂr viJ r' Êv.r exisc again ârong anö irftritn thi El¡r creex
I corrldor. Tho oErs should llst Èlr€ ô_nour.tB of !.âtêr and the
| ânounts ancr typea of fertlllzer sDd pecrl=ldor that wlLr bø
I necessâry co produce thig 6tatllized paErure nonoculttrrs oÍI non-naE,tvc grôgge3.

l'hsre fe Etlll no.blologlcal. datÀ ln DRtlC,s üpÞIIcasronchâc e6Èlo'ât,es rêstorÀtion tlEc. Dr. i{lch¡lrl tclrøn,'oåelotresearch Epeclallst, fron Trxas À&r, têBtlfrea ¡ctoiå irro 'tncÈhat in his' 11 0r 12 ycars of roaearch h€ htcl nover Eoen thesucce66ful conp¡etlon of an oceror habltst restoratlöh plan.
(TRC TR. p.5'r) Dr. Rôy T€lfalr, lexas parr<s e t.?l.Irulf.e'
Ll€parÈ!ìent (rPÎ¡|D) blotogldt testlfled, "rr¡¡ not É¡lrô yot¡ couìdreÊtorø tnaÈ ar€a. r aE not o! Èhe oplnlon th¡rt lt.c¡ñ ¡e done."llhcn TelÊalr 'eaa âaked.hle.oplnlon oñ the tlric rôngo ieçrlrect roreestablrEh a EaÈure rlparlan êcosyatetr Tertôlr Faid, 'rit qoula
requj.re a nlnlnun o! 30'yeàrs to eâta¡llsh ur,at 

"re-wóurJconslder ro ba lûlnlDal hâbitôr." (T¡c I'R. Þ. aJF-::ló) ,teltalr
rras arso agked ff he kneu ot' a suciessful, rlpartan hib{t¡creEtoratlon ln lexas? He sôld, ilno...lt hírs nêt bcÈn do¡te¡r
(TRC ÎR. p. 251) Roy Frye ånother TPWD Þ1olêqlBt testltted, ilWe
believe thôt ehât exf8ts (habltat) thEre nov ls a ¡oatlr¡.evegeèational co¡¡nunlty.t¡a! prolaËty took, ce thlrrk, ro to soyears to.9e! to-¡¡e polnt lt l,g nov.ñ (TRc TR, p.t?i) Tp{Dblologfst, L¿e Erllot ô160 Àgreed tha¡ a ¡uccoei¡ful ro¡rorcslonof thie habftat v¡g unllkaly.'r (tRC 1!R. p. 56) In adoltfon, no
asae6snenB has þeen done to dcte¡T|lne ulirlng inpact tþ ttsb erlldllfe reßourcês durtng thE restoratlon pãrtã'd.

l 6-8

DtrtrCrr far rxlÈll¡tioail plrn

Probably the DosC astoundlng scct,lon ol tl¡e UIf, l$ rne
EPÀ'6 ttllllngnosB.to accêpt the nås DR-Rc "rü1È1g"at;ni, lian.Thls ptan can hardly êven-ba consfdered an expárlnenr:'-Ír¡ere isno scl,Gnt,lllc c¡atâ that sho¡rs Ëhat 1t can ba åone. ln ttrla reglono! the atar6.nlt.h thêse planÈ rnd aninal apecler. Dr. xtc¡aetloues ïaa not cven con8ulted. Roy perez, il.s. flof¡ & Ntldlife
Ser{rlce FtBId Supcr|lsor tecÈ1lled thqt i.t vao ndellci6Dt,', (TRcT¡. p. 281) noy Frye sai,d that atter hls ravlev ot' ttrls newplan, hc dld not bqllevs lt ls xleasibla or praot,lcÂI o;
roa116Èic. n (ÎRc tR. p. 17z)

- E:çcqtlng vlldllta to usc ân exietlnrt corrldor End tcvorunÈarlly. shltt, thelr tlavel roucå ls absurd,, AccÈpting theassurances Þy a conaultÀnÈ ïho ls unfa¡rlllar çlth Havir¡:.icxCounty and ulto hâs no experlance fn rqsBorstlon pt .voq¡lad,/
sacaton rfparJ.an babltat in xaverlck county fs r.lalctilorio,especlally lrnân qherq le no blologtcal baoäIIne for tlr,evcgctatlon to bc roltlgatod. Hore than ons Texasi*"p.ft no"têBt'tfled thât .lt r¡111 taj<e 30 yeqrlr or ¡ûore !c róûtore thishablt'ar,. Thc u.s. Flsh r grtldtlfe. scrvlcê nas nãt Àãããptna tnrs

NPDES PER},ÍTT, EAGLE PASS MTNE. TEXAS
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Habitat restor¿tion, EPA
long-term activity wiürout
II.C.l concerning how the

agrees rhat resroradon of Elm Creek is a
real precedenr. See also rie discussion in pan

NEPA process deals with uncenainry.

l 6-9 Mitieation olan inadequate. Refer to the
Section 5.4.5, Part llI.C. and rhe USFWS'

tJ-ú+O

mirigation measures
biological opinion in

discussion in
Appendix F.
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plan ¿rncr ncithêr dl,d tha TRC haarlngs exÂnlnar.

Thc oc¡s na3 (âlIêct co addref¡s DitlgôL:1Þrì ånd r4$sor¿ltlon
issuea. À11 o( tho plÀns are bÀBed on experl-Eôncatlorr qnct not
bascd on ¡rny Bound Þlologlcal data. If a certaln typ€ of rare
habitat, côn¡ot bo rcatored, or thsr€ ls no Êc1anclllo rlÀt,û that
ensurs adsquâtG rostorqtion ls posaibJ.e, then gth6Í,frIßernatlvc6
should be pur3uGd. th6 'rng actlonl a¡cqËnatJ.ve 6hould'be
sôriou¡ly con¡ldcrrd,

111ô11!c llpÂotr (lDoluâl,lg throÂt¡lcd Àrd oadar¡gôrod ôtocical

Oo.lot |¡a¡,t e$¡À¡l¡ndi

ÀdoquaÈc rlldllfe úu¡ifeys have sElll nrvcr bc?'n.catrpl.eted.

tha only r¡âson l,e havG the ulnl¡a,l lnlorD¿tton ve h¡ve
regard!,ng tLs endangered oc€Iot and JaguaruJrdi lg due to a

slghting by an acologlst €nplôyed by DRRCrs consultant. Thot
credlbla consultlng fi¡¡r ig no longer anploycd b,' DR-Rç. None of
the inltial Dg,Rc atudles ad6quatê1y lnvÊ3ÈlgaLert vlidÌIfc
habltat thàt ocgr¡rs vlthln .èt¡e EL¡a CEêek dralnaEe.

thâ DEIS talls to ta)<e a posi.tlon !hat, ln cÞnslütcnt vlth
the Reccryctir Plân for lbo endángerGd oc€lot anó jaguan:ndJ.. The
u.s. FlÊh e Hlldllle sellrlccrs ocolot and isguûn¡ndI Rêcovery
Plân includoa goals to prsse¡¡/e and protect thalr o'xlstl¡g
habitàt. The Recovetl Planrs goals also l.nclurJâ objecti.ve r to
preservs, increurc ônd rêatoro oceJ.ot ¡nd jaguarirrndl hâbltag for
potentlal relncroductlon tn qraaa e¡h€re they do nol'. :currentl,y

ló-10

t6.r I

Recovera, Þlañ. rhe EIS should regr¡{re
protectcd ln lt¡ Êntlrety ln order Èo

tó.12

Rccovcry P1an.

tha final E:S 6hould not bê
conplated a¡¡d rçIsaoed the rssul¡s
concu ltåt ion .

Elrcl 8.Àr

Black Þ€ùr havê bssn llghÈed ln önct near EeqlÊ lìasB.
However, no su¡r/êy haB been coopleted to dctc¡:Eln€ vhcLl¡er lhoro
ie black bear hâbltqt ln the ùrea or uhether blaclc Þeârs uss or
could uBê bha I;In Cree,( corrtdor as tnoy begtn to EeostaÞIlñh
populatlons ln T¡xas. 'fhe DEIS falled to ade<$ratoly .rddross the
pre!¡encG o( BIã.ck Bêår ln and neår tha p€¡nit ãreÀ. (5oe
attâched nêrõpap¡r artlcle).
Otbcr tbrr.È.Â.d or !¡roa¡g.r.( Spagl.r

IO.¡J

NPDES PERMTT. FAGLE PASS HTNE. TEXAS

thÂè Èhls.h¡bltac Þc
couply r¡tth Èho'çqto¡

l6-10 Inadcouate survcvs, Plcasc sce Pan lI.C.l of thc FEIS
uncenaintics and thc NEPA oroccss,

raLei¡aß.d
ot lte

untrl lî¡.q. hðs
sectlon ',

l6-11 DEIS inconsistent with recovery olan. Comment noted.

16-12 FEIS should not be released until Scction 7 done, USFwS'biological
opinion is included in Appendix F of the FEIS.

for a discussion of

I6-t3 Address orescnce of black bears, The DEIS did address tle issue of black
bear sightings in the Eagle Pass area, and concluded tiat funlrer
investigation \¡/as not wananted becausc cxpens agrecd tlat thc bears were
transients, not residcnts, and that ùe areas in question do rrot lead to areas
of rcsidcnce habitat (DEIS pp. 5-34 and 5.35).

v-4 t



t The ElS clous not àdaouaÈèly ådorssa l¡¿p¡¡ctu on €ndöngor€dl6'14 | spccrê3 reiaE,gcr..Lo tratfici.noÍse, llgnr6, ui¡iii¡.on, btesttnqI or ôny orher âl(€ctr or "iifi,g.

l6-r5

Ìror' rn(or'rnatlon la needed on !hê o.herî J.18têo threaEenedspecieu. TnB o!:ts accepls oRRc,a propoeed prani-iãi i"äne. ¿i¡,r.::::? ?f t¡:.ntnlns e irà ro ¡tn¿ tñro'atcnn¿.anä-iiËã.Ë"itspecles' This ia nor adêguar.. the eçr1p nrners iriiãlo onthroàtcncrl epociea ¡uch ad cfr. reif.uiats cqllêrsd llsard, Tqxùstortois€, îexoo horned rlzard, ¡na ¡he '¡'exa¡ lndlqo en¿ho nasnor beer.r.aderrarery lnvesrlgared, and .¡"'pi"pöãÃå-oiä-iì""
:i::t-"lil_nos Âdesuår,ety proceci, *¡e rhroäto;;¿-;Þ;;¡";t c,n thoDLnlngf slÈ6.

¡l¡d¡

16.16

Illegat ttor{yor!

Àt,tachcd arc coplee ot Ft{S ðnCt DRnC cgfrospûndencu ôs u€ll:: lRc tranrcrlpre chÄr indrcarê rhar trrors vi' ii.-ifï"ã"on.LhaÈ no sorl vould be dlerurbed on the proF.rEoú atnrrig Àlto
¡ri'gr. to th€ conFletl0n of Erro Endanf erea sp.cies Àcg fíectlon 7consulraç,lon. th" ?l:1o::d-IuI!! tr, rggc lr¿s to¿ter àiotur,",..servicu raguroÈrons ôs 5o cFn sjecrron loa,:¿=i¡i-tãi'rt"r"unegurvocarly rh¡¡È th€ rblologicar aasessnenc sh¡,ir'ÞÀ óo"pretoaÞeforê àny contracÈ lor conatiuctron Ls entsrscr itr'o an¡¡ Þcfore
::"::i::l-:n..Is.begun., The chler obJect,ive of rtrto retulation16 to p:evânr th. dlnlnution o! tshc rànge of &lEs!,nqÊlvãs vhfchare avalraÞrc ÞÊfore lt hô8 been dêË.r¡ûined vhet,hÀi-"urñ-altarnat,ives lruat be carrled.olt Èo prevent JêopaEdy or ghsadver¡e ¡odMcaE,ron of a crirlca¡ nãÈrce:,n- rña-iíis-I"È.",conclnueo. snylng, ìthe Senrico vlsfrei Eo go on rocord à.r¡opposrng L¡¡3 conGÈrucllon ol the propossd'sedlne¡rt-cðnurorponds, their outtalls, their diacúarie toulcs, or .rny otherprojecr fuaiÞre untlr þo*¡ th. Ers a¡id ror¡rai coneu¡iaiitnproceEass are coroplate,r In reeponae, an àttorr.,ey ior-UnnC

l6-t4
avaitable conceming oceloc-ìnd-lãltãñãiî, uothsite, is sketchy. We do have somã inJic.ìions ofand those are discussed on p,5-41 of the DEIS,
are considered adverse.

vrot€ in È.1ì€ Gnc¡ored t{¿rch 15, 1994 leÈE¿r, rl
vl1l pot laÌa ap lrrrt?iôvÀ¡lo ëeñlttrenÈ.o! rÞ¡o1cct v{tbout
lnltlrto 6oprtr

16-15 MqJe ,.informalion_neede{ gn Tex_as T4E. EpA is relying on the
1u_ül¡ry of the Texas Raîroã- cõffiiïõion to addresj rñis issre

hrring thã lâst woek of Xày t094,

l-9.T. l.d rl¡e Texas park-s and Witdtife p.prr,r,
develop a relocadon pr.n rir"'rìI ;::'ïï ,ïiåH:nt 

are workirg

Almost all information
in general and òn rhis
the effecr of minine.
In general, the effejts

16'17 Illeeal. road.lvork, . EpA's discharge permit applicarion process does notprevent applicanc from cenain constnrition activities, but 'mri.i .-1.ì, a.,the applicant undenakes such activities at ¡.. own risk. The usFWSconducted a site visit and viewed the roads. that were ci.rr.¿-'on'^ugur,l1' 1994' As indicated in the usFWS lener to .rt. si..o õiuu' 0.,.0October 5, 1994, the USFWS "does not believe the road clearing wassignificant. enough to have had . r..ruobl. J.gr..'or'ãåì.rr."iåi.., ,oendangered species". The usFws tunher sates a,ï- is-'*gui*ånr"i.,ã¿ no,been violated.

DRRC åuEhor.lzad the uee

c-48

regulatory
DRRC,

togetller to
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of heüvy r¡:tul.pÈl¡rnÈ Co widen sh exlstlng roaq on Enü pfopoËcdperralt are6, Tl¡e road glor,ß conElstea ói clearing a inräe rnile
Long 35 loor Ev,àLh that lncluded coad¡i.de vegetnËlon. Jnre'pons€ to â area residengs cornplailrt, .fRc Àt,åfl vlglted theslte and Èook pictures àa th€y iirvesttgated DRRC'a roêdrrorx,rRc reporfÉ<ì !n a June 7 Eo lfelvln HodgkiEs, 'I.Rc, and å Juné 16leÈter to the conplainlng patty thàt rrthe nelntnnqncc HorRperforDeC oD ar¡ exist,lng ranch roacl does nct appeûr toconsÈitucú a viol¡tl<¡n of the Texas qoar Htnlnö Rcgulatt.cns."

1'he Slerrô club belleves thl6 is a seriour vlol.ation otthe FWS/DRRC vriÈten BgreqnenÈ (l,tårch ll & lf! FHS A DRI¿CIeteers) anct 81rS r€gulðÈlons S0 CFR soctjon 402.:2 (b) (!) thot!rère llad.i fcrf ths pì.rrpo$eE of proÈectíng inportant potencial
ondangered sFecieG hablLat, and ârch€ologtcal resour¿.cß,
Àpparcnt,l), ufiboknolrnsE !,o DRRC olftclalg, Lne uhole reôBon tDrcollecEing Þ¡ologlcal ènd archeolcglcùI dà¿a on thu pcrn!t araaprlor ro conslructlon is to avoid these vory i-epacçc.
vegetâtion and BoII Eovlng rrer,( on th€ pêroit:ìte prlor to
courpletlon of ths S€ctlon ? Consultaticn a¡rC årcbeoiâgtaâl
surveya ¡rust bo prohibited anct enlorccd by pHrj, ljpÀ añd .fRc, lJe
request thèt Ehe EpÀ ànd ¡'Hs t,hgroughly lnvestlgðEc t,hlfi
apparent violation.

tcl¡:_Ip,LLut 1o¡

llilI allowable ground-level parcicul.aEe cânsGnrracrons be
exceeded? Ìthê oEIS should 1nveEtlga!'e !¡¿helho¡ the et,rlp roinev!LI coÈply l¿ith partieulåre 6tandards, €sp€cfalIv along tlrc
railroâd righg ot eay.

Cocl DurÈ Irlapcrtat lPôrticulsto Xùttoa CoÀcoÍlt,

1'he l:¡S EhouÌá addrãs8 dusr inpactE on the hurlnn ror¡ldents
and !!sh É l/lldllte spesleû thàr, liv€ on onú nesr thÊ
proposecl clrlp nins. HhaE l¡lpacE wjll coal, dusi:, itnú ounÊr
pàrtj,culåtes h,¡vg on huEanÉ and f leh and rrlldllto', Hof,j fùr w!II
thie dusc trôvcl? Hor,, truch coâL dus! ie oxpecterl Èo bû re.Iêasedfron the tratns travellng to and lron ¡'lcxico, {rno çhât inpactuitl thÀÈ t¡ave on peopl€ a¡rd vlldllfe ?no llve ln Eagle FaBs and
along ttre rû11 rout6?

Dos RepuÞllcaa nlning facilitlcs have : very ulg.nlfic¡ntpot.enrlal for cxceedence ot parBlcul.are â¡.Þienc ai:'qrrallcy
standards ¡nrit ol¡vi,ous nulsancq air quarlty lnpaccsl . coopJ. lance
àsgurances thðt the DRRC :acllltles rtuGÈ not' violoEe any
enission nt:arciards, cause nuisance or a tr,rrclc nåzârd làr,c
cêrtainly ,¡o¿ cr)nvlnclng or acceptable.

l6-t8

DRRC j,s è sÈart-up conpany wlEh no ctononsEraEed h.lsgory of
succeeslur ÊnvironEentar ¡osnâgenent in the etrrlng inciustry, Èo¡re.detaj.Ie_of irs p{rrtlculôlea control pIän ¡¿ust bc'apecl!ied.
Tba DEIS 6tåtor on p. 5-22 thar nearly rraJ.I aspêc!! of g'te

' 6 
c-4g

NPDES PERMIT. EAGLE PASS MTNE. TEXAS

risht-of-wav, See the discussion of impacts from mine ac¡iviúes in ll.
EPA relies on established regulatory programs in predicdng impaca, in this
case ùe air qualiry permining program of the Sute of Texas. Permit
issuance is considered as indicating that compliance is expecred, provided
that the permit terms provide for monitoring and enforcement, Air quality
st¿ndards to protect human health are assumçd to be protective of fish and
wildlife. The most direct, probable and important impacs of the mining
proposal on fish and wildlife have been identified and analyzed in this EIS,
and are principally the loss of dense brush and riparian habiur,
Requirements for mitigation of those impacts are tlre subject of ongoing
coordination,

l6-19
control fugitive dusts do not achieve ùre high levcl of ei[rcicncy rhar is

possible for point.source (søck) emissions. The draft air qualiry permir
recommended for approval by rhe TNRCC sraff requires emission conrrols of
sufficient efficiency to meet the regulatory limits. Monitoring will derermine
whetler the modeling is correct. If ùcre are cxceedances of søndards,
increased efficiency in ùe emission controls will be rcquired by TNRCC if
DRRC wishes to continue to mine. If regularory limir are mer, ùe
probabiliry of major nuisance or visibiliry impacts is small, See also
responses to the following three commen6.

ion. Technologies to



pro]ect hàve, tlt€ poÈcntlal Eo cause duau eaiaslens,,..,, yct,
accordlnq Eg tha DEIS on p. b-22, DtìXÇ ls orrly pli:upasl.ngestinat,elr o! co:tErol ef llelency ot 50T to goiÈ ti:r i,t¡r¡ ¿úsrsuppras¡Eton.pr.cÈlce..to bo used in th€ ÞroJocE <:poraE.lor:. DRRCneedê Èo naint¡1n à,hlgher offrciency of'c¡uáe r"rrir."rri"n rn therange of at I6aEc Bjt to got co prevãnc Èrequènt nul,¡ancovloIatÍonsr rrattlc h¿zards and i¡ot t,o cxc6êd parti.urate6tandard6.

Àssoc!¡tsd vith thê nuÍsance poÈûnt.lsl ls ¿r r,vo_foldproblÞ'!. plret, couplalnt rcaponee ti¡ne l.e t"o io"f rãi:ft tobe a vlôþle çhecl( on ctusÈ e¡rtsäionE å.nd Eacond, rlusÉ lc-ì¡cretJran,einpry ¿ nulaance. Às a gonerÀl ruler conflr¡ratio¡¡-ot arrongoing nulsa¡rce h¡E to be ¡radá by a lexa6 Hût,u¡al Re¡ou:c""Conservatlon Co¡n¡I¡glon (TNRCC) lnveetlgator froro thè, S¿rnÀntonto reglonaJ. f101d of flcc locqt.d caveloL Ì¡our' drlv,Lng tJ.raefroE.Eaglo paÉe. fbe ll}(ellhood o! saúe dqy nulsqnÞeconfir¡ilÂcion ls ro¡ûote, especlalry i! a cornþrol,nc lr receivecr intha ôftêrnoon, and the llkclihood- le nll lcl co:cplaints receivedln tne-evanlngs and on r¿eekonds. slnce TNIrcc p.ioiittz,rn 
"rrair- pollut,Ion conplaint3, duct-nuisance conplsints r:iãrri.- ru."ir"a slight,iy rover priorlty thàn health aflects coraplarÁt,e.and beinvestJ'ga!od at.a rator date, giv{nq congiderstioh.to tirc tacrthat à).Doac, ¡l,l TNRcc rogtonâl-tlelo offlces aru overrããdod andunder¡anned..lnoludlng gån Àntonio. peli¡ûit ripeclal condltionEof dust ouppreaalon need to be raisad to at lànst B5:t tc 9or to

19:gyargIy addra3a conccrna about, du¡t hopact,a and tho-clllllcult'les Ehat rlrncc vtll..have rn proroptly reapondlng ro ùIlcoEpIàthcs by EÀgIe. pasE rosldenta.

l 6-20

to-¿l

--, , ïIrtoygh p"l .Repu.ÞIlca8 generatly vlII Þe rcrfulred t¿rtrarnÈa!n À.trblent Àlr Quôllty scandards, Gcnerûl l1uie 1c1.0sIl¡oinates ulI anleslons ll¡oitg durlng eurergenoicc.or nùpsers.,'
Às long ôs DRRc reporës such upseEs tõ the ixncc, rc rrlli rror Þepenalized. cc¡'¡erol Rule lol.? arl,oe8 tho sâltc entgslons.treedonduring o¡lntonance operaÈlone that âre roported :o.the TNRccaevera! days in êdvânce. Thq onry etlpuratlon lË EhàÈ a nuleancofro¡¡ dust cannot be croated Þu¿, as ,às etato,i abov6, nulgar¡ceconplalnÈs qrs not àn Êflactive rÂe¿surê of contrgl.

t6-22

Dl¡Bt 1¡ not exclugiv.ry à nulsance: lt ir n heð¡t.h threateven çhen e¡biont Àlr QuâIlty Sgandards sre srainrulned, Ìh;---- 16'22
current rexas and EpÀ 24-hr standârd tor E'l{].ú :18 150 nlcrogransof P.rflo per cublc Beter o! à!r. R¡bllshed Êtudtes, ¡ãr.,Àvur,ehow a corr¡l¡lion gf lt fncrcased nortar{ly rurea'Éor cvcry loBlcrcara¡s c( P!{Lo aÞove 50 nlcrograns per cuÞlc treEer. ïne EpAshould âsseÉlr thc plllo levere caused by- il-.e proposed Etrlp Err.reand ânalyzc th€ irìpacts on t¡:e clCfzenà of Eàglü iraas. 

-?t{ 
10,Ê

?lver:: lnpacte ghould be regnrdecl ås Eore than a nulsance, itla à thrâÀt to public he¿Ith.

l6-20 Complaint response time is too lonq, Nuisance dust impacts are no!
regulated by TNRCC alonc. RCT and the Fedcral Offrce of Surface
Mining Reclamation and Enforcement also have regulatory aurhoriry. While
TNRCC persoucl may not always be able ro timely verify the existence of
a single nuisance dust incident because of the cons¡raints mentioned in rhe
comment lener, monitoring daa will be being collectcd ar ùe rime of the
incident. A panern of conrinued nuisance dust complaints will be
investigated by TNRCC and/or the orher regulatory aurhorities having
jurisdiction; the collected moniroring data will be available for such an
investigation, As noted in the response ro the previous comnrent, EPA
assumes that the air qualiry regulations will be enforced. See also the
discussion of mine activiries in ILC.5.

DuBt Buppr.r¡IoÂ (fotrr u¡o)

l6-21 Upsets and maintenance provide requlatorv loopholes. The provisions of rie
regulations mentioned do allow temporary exceedances of the ambienl air
qualiry standards during emergencies, or during necessary maintenance if
nuisance dusts are not created. They recognÞe tìe value of immediate
action to protect worker safery and the long-term value of propcrly
maintained equipment, including pollution+ontrol equipmenr. They do nor,
however, allow an oper¿for to exceed tìe standards for more than a very
shon time.

evaluating their implications for the existing PM-10 søndard. If rhar review
indicates that the current søndard is insufficienrJy proreciive of public healù,
thc process for sening a new shndard will be suned. lf a new ambient
air quality snndard is developed, exisring sources will bc requircd ro mee!
it. Assessment of the adequacy of current sta¡dards is nor a funcdon for
an EIS.

c-50



URRÇ cIò1¡!6 lt, wi¡.I use 300 acre leeu û( wåtsdr p¿r yÊðrfor duar'. cuppres$ion. IÈ also Èàys 1r. u!l. I prcvlrt¿ vãte:¡, rc ânypropercy cvnôr 1Jho6c grcundvaÈer ls lnpucccd'by the ùInù,v/her€ vi.rr thtr u¡¡ter co'ê froa? l'hfe queation'hag noi, !,oor,
1lll1l3d,l, ^Dy9:: ptan is !o. buy asricùr.curat. v¿tor rj.si,.-o rro,ocurrenE xro r¡rÀndâ waÈer rÍghts ovnôrs snd h¿¡ve T.l{Rcc õonvrrrtthe¡¡ to ulning waCer rignra. h.ater fe not ô F:|.€rìtlfr¡L. rç¡ourceln this reqlon of thê aÉata, Rlo crancie ,ratur'riqrris -ãrã 

rareryif ever ovàLLàble, âncl INRC. translers ot vàter ífgnt.a-iornining uae 1a not a glven. The TRc h€arlngs exaolÉàr er:oposaffor Dociglon ¡tsrs th€-Harer u6s quesrlon io i ããtïãionly V"r.t,ho oEIs. has rogreËEably âdoprea oRnc,a posj,tion rhu.t.itl.irnines, Lhe vaüßr vill, co¡e.

crrÞou r r¡d. cûrbon Ir ?otcri pl¡Dt!
Th, sJ.€rra club apprêciateã Èhê EpÀ¡3 decirron !o lncludcrhe inctirocE lrrpacts asàociatea vit,h càrhon ¡ .1nã-ii tãnårpront"ln Ehis DBrS. 3ÊcausÊ of thê 

'evqre 
pc:l.lur:cn sl¡rt håu þeønproJected by rh.r National park sen'lcä, trt" sterri cr-lii Ëelrevasthe EpÀ should åddregs Bolut.lons lhats wiI:.'cloon up ehiepol lution riourcc¡.

thc ¡)gl8 d,oes not adeguately asEê6s posrlbie inp¿rcts r,>biological eystcros along tld boroär an,: vi'tiin-;;;.;-';;ã'national parX lands_. .Chlhuahuân and Sonoràn ciescrt ni.,roy"to.,depend heðvlly on thelr llEired vater r€'ourcêrr. fnpacti,toyater, plônr ancl rdlldllts losources Dust bc qssesÉed .Èoascerraln lr,¡paots to thesê valuabla anct unlguo do¡q€'ftscoaysteng.

l6-24

l ó-25

thê DEIS sÈopB Bhort of recornEenctlnq anl Bub6eànËla1action tnar ì{lrr âddre'B and sorve carbon i anà r.r," eiti"r,ngônd predlc!c¡d u¡u¡ocea6ary air polruticn anisslon¡-. f-or oxÀ¡rpl.elthore arc B¿I1l no plans to regulre tne¡¡e p:.ance .ho boret'roflÈteq ïiBn sultur dloxldC acrubÞers. Tnts polluElonsource should bs consldered a serÍoue problea t,f¡¡i: lsthreât€nlng trl¡ conttnued exlstence of lh€ þorder anvl.ronsenr
and beyond, EpA shouJ.d naver allow the export or U.S. resourcêsthaÈ vlll hario the unltâd states, !1êxlco, cr canàda. îh6 sJ,erraclub berievar t.nst EpÀ'6 grantlng of an ñpous peftrt voutocont,rlÞuca !c rhc alreacry_exlstrñ9 qrr polluÈ¡ãn-fiJuiäã rc¡ownas carbon r ond rr. À¡ xlDto pornlt ¡Ààu!¡t uo! Þ¡ t¡¡ucd u¡ttIthls r.y.ro all ÞollutLoa proÞlea la oorgletcly frro¡vrd.'

BuRtacô r¡tar 
l¡t'or Joll'utlon

t

The 1¡Ep3cc8 0! HastÊsaEer di.vcharges oË nlnl¡rg wasce into
I ttl creelc_arã nr¡t âdeguatêry àddres'ed.' oRRc ðio-o .Èh.18 thel0-¿o I ""r:T guèrl:y o! th6 uastelrater wf rl be t,ho eðne åB Enc.vaEorI guartry currB¡tly found In Eln cleek, is eo lar as Forgrnlc6,,

It
' n <1U- J1

16-23 Source of warer riqhrs. See responses 15.7 and l5-ll, above.

l6-24 Assess border biosphere impacts. The
hyporhetical impacs. EpA has addressed
could reasonably be anributed to rhe Eagle

l6-25 Çomple¡elv res.olve scnrbber issue before oermit issuance. EpA,s prefened
alternative to issue the NpDES permit is uase¿ in pan on rhc fact ùar rhe
impacs from Carbon I/II will occur regardless of coal source, permir denialwill not solve the problem, and EpA does no¡ have auûroriry ro prohibir
export of U.S. resources which cause the counrry environmenrai harm (e,g,,
goal from already approved U.S. mines in New Mexico or Wyomin!¡.
EPA believes rhar tlre u.s, policy should be to ake acrions whlch will
generare the invessnent capiul needed to direcdy solve the carbon l/ll
problem,

co¡nmen! addresses unspecifled
all impacß which ir believes

Pass Mine,

I O-l.O

appears to be to an uncited DRRC document.
from the mine may be of lower qualiry rhan
agency's experience and analysis, effects will
EPA's NPDES permit stândards are mer,

not
IulI
bc

tivc
tìe DEIS. Discharges

waEr, bu( based on ùe
within accepable limia if

. Tìe commcn¡
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are concefnèCl . .fhts lS a Iudlcrcus arcuu¡Þrlon, ln tltàu ¡:¡Ecreek vàterr ni¡vc cotre lnto con!act ulth ireithc¡ aub-uit:uniilouEcoaÌ nor ulÈh çhe organic tras¡1 slth Vh.i,cl,. tl¡0 cr¡ai Irrinter- L eatecl.

Hor€ scuclle6 are needed to d6eer¡!tne the .,J¡ratevirt.e:
dlachargo l¡rpÀctB to àguaEic and rri.ldr{fa opecioe t¡aL .lepând on
ELm creek ðnd Èhê R10 crande (tbe crrinkirìg wàEcr source fc¡rEàgle Påss), curronÈly the onty då¿a on ilsh cpocica co!ìes frorîa one tlme Eu¡rD€r sàÞpio of Ella Cresk Þy Goruug ãnd Lincracy.Thls- 1s not acte T!¡ste. ÀddltlonâI eanpläe, Irrclirrling vlr¡tcr
sàrDple.s EhouId bê tahen. !h.r ongoins J(r!nt, TpÌ.rD\TtlRCC roseàrchproject haE found the €ndàngered Rio Grandu tiarto¡,.in tho
Eegnent of the Rlo crande bèlow Eâgre Fa38. I'ho cnoangc¡cd flsh
6p€cree vaa not k¡om to inhaÞft, this segmenr of rhe Rlo crande.
1! lr. no surprls€ that DFRcrs one tine Eia CreeX uarn¡:lr: rlld notflnd thl6 tl6h. TÎre lnpÂcts ol ttre st,rlp Eine,e dlrihurgeu onthe enclang€rect Rio Grande da¡fer havo not be'ðn ucseaged. Botb
ÞRRC a¡d ¿b. E?À bèeo lallod Èo dotc¡i¡¡lDôd rbrÈ th¡ Þcllutâ¡r.¡tD th¡ lrraèr rÀg.r êi8obrrg.¡ rlll bo aDd yb¡t, luplcÈ bboropollutÀÀ¿¡ vlll bav¡ os the aqu6Ëlc coEÃu¡ltjr o¡ i¡f¡ cr.cb.

t6.2'1

?loodlug

t6-28

The DEIS should ås€ã66 lho lnpacts of tlocdilrg r¡n Hreproposed.nininE operation. Hisrorlèally the UIp Crõek tlrainage
has carrled flood eãt6rs to the Rlo cra.ide, A tlood ev*En! voúldflush at).'¡oxicc contal,ned ln the sedinBnia!1on pcnds 1n:othe Rj,o Grande vlå the El¡ú Cr6ok dralnqge. Irj. .is no,,approprlate lor Èhs.¿pÀ to ådopt Èh€ On-iC posit,lorr to Ígnorethis venT roar froodinE rhraÀt. rnpac¡s rerår€d co floód1n9 orthe perrlt ureà ônd dounaE,reàro propàrty oen€rs ùre noÈ
adeqrately ôdd,r6ss6d ln the DEIS.

¡lpactr to G¡9uj¡ds¡Èar Bsgou¡oGr

DR¡C cont,inue6 Èo clalE t,hat c¡e Elß crÊ(rh drâlnåc¡o doesnot havq â,n àlluviÄI valley tloor. Tho Slcrra CluÞ ag.rees ¡rlththe TRC hearingr exaDin€rrs rclfuest that a rev,l.¿etl Cu::ul¿tiveHydrol,ogicål Inpàct AEae8gloent ahould bo conciucter¡ ¿rnclåddit'lonal '.r€lr Eonltors ehoui.d bE pråc€d norttr of t,ho proposedulne sltc.

. TRc heô¡ilngs rcvealed tbat cÀe DRRc hycrrorogist d'cidedagalnst no¡:o thorough Etudle8 ot the grouniiiacer iosource
Þecause rîc htd dêcidaê ¿hat lr yeôr8 àgo t,h¿t unothcr, gnsrler
proposed rnlna vould not EÍfoct an alluvial vå:!ley flqoi. .It
Ilnply. t!à¡(o¿ no aens6 to Éo llght,Ly dto¡nr8s an ciluvia¡ valley!Ioor benooÈh El¡0 cre€X,.9lvon-the'pr!6ence of ¿ituviif gravelsand.freguont hêâ\¡/ floodlng of the êresk. .f¡¡a siõrrs-õIuuþelreveE that thera l¡.an alluviâl valley floc:: ancl tho datuused to naks the negat,lv€ dêger¡linätlon ia tncorulrÀte.- '

NPDES PER},ITT. EAGLE PASS MTNE. TEXAS

t6-29

16'27 Additional fish information needed. The rerms of rre NpDES perrnir refìecr
EPA's derermination as to whar polluønts are likely ro be present in rhe
wastewater dischargcs; in rum, this reflects the agcncy's extensive cxpcricnce
with NPDES permits for coal mines, and specific srudics of mine
effluens. Stream standards have been set by the Scare of Texas to protect
aquatic resourcesl these standards will not be violated by DRRC dischargcs
if EPA's NPDES permit sundards are met,

l6-28 Assess flood impacts. Based on extensive experience at companble coal
mines, EPA does not expect toxic substances to accumula(c in ùre
sedimentation ponds ro a significant degree and, based on analyses
performed for oùer projecr, believes that any flood discharges would be
highly diluted, EPA relies on iß experience and on úe enforcemenr of irs
NPDES permis in addressing ûrese and oúer water-qualiry concerns, and
would need to receive specific, substantive information inoicaring a
reasonable possibility of an otherwise unexpected probtem ar this sire, in
order to agree ùat additional evaluation is required.

16.29 Alluvial valley floor. Comment nored.
determinarion is pan of the RCT process,
cvaluation of ùe NPDES permit application.

c- 52
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'fhs UtrIc aqaln accepcs ORRC's posl.t.j,on tbût. grc)un(l,,,,açcrwilL nol be ariveiscly i::pqcted. ìte,,, fnfcrn¿¡c¡oyr i¡dic¡ìter çtìðc l6-30subsurÍace frcct,ures. Eay exrtt. (TNRCC Tn. p, gÐ_9i¿,i If-this rsEne ca6e, vallg north of the nin6 coulcl ¡a à¡ained-úy ùt,e mfno
l_t!:. Tlrie ivnrning has unf orrunu.tÃfy-gona unhcedod. f ! appearsthâc groundt¿àEor resources vlll be a?fócted. ifr"-ðErs-säoutainvestigate El:e i¡rpacts of the nine on Èn€ groundvst€r in theàreà,. . currencly there are no re6Èorà,t1on piane eh,a*_ i¿ãiøsegroundvatôr rasourc€Ê becauge oRRc clalua t¡rat trrcro 1¡-ñogroundvagq¡ bcneaÈh the prcpoÁêo ¡rinõ. ThE Ers 

"nnùi¿-ioluthoroughly evaruate lnpaàcs-on the g,roundvâ!6r r"oou¡:"ãÀ-¡n ândnear tÌ¡e propceed scrlþ aine

r6.30

oEounéyrtó¡ Co!Êâ.ElErtlgÀ

,-_^ -,No 
inveeblgutlon has been done !o dêEerDine Èho urlncrsinpsctg ralatsC tc contanination of grou¡tdrråteruo"ou""oä

bêcàusc of the ¡no ground',rater'r der€;aina--ron. ñð-iiiãÃË" n."been m¡de ¡o detenine r¡hecher groundluatcr cour.d be oo¡.:r,aninacu,jby transporr of ÈOxlc8 by stormúator r¡tnoff àcrics6 the ÞorE!rarea and rr¡to t¡e ground¡ra!€r Vla t¡e 1l (or ioi-uniïn"ã"seornenEàgton ponds.. If :here þ- seepago f rc¡ i,¿te¡aI 21, Elmcreek or a stock t¡nk inro tne Àrruviüu, o rarn'*ueni-"ãir¿ ,,o"ntoric urinlng n¡rut,e lnto an aquiter.
1n adClLion, DR.RC hae no infornâtj.on about posølblocontaurin¿tion uf groundwôeer lron the lanar Hlne¿', Þlt C rspropose<I Eo bo 1ocated near th¿ Lå_!ìar Mlnes, V.n-i..-On¡õ-"iil¡dose not hnov the loccgiong o! the nlne t,unnÊLs, I.Ê thc rniningoperatron h!È a shaft ftlled lrlt,h toxic rrârer, uould thicconta¡oin¿te thc area groundvac,er? the DEfS ûhould anrJ,vB,åinpacts to groundvatei oue to contarnlr¡oifÃn.

Pfl¡o Par¡lend l!ðådrt

ró-31

oRRC bears Èhe burden of proof on the guestro'of rnether
Þri'me' far¡i;¡nd ia or Is not pre;en. 

'lthfn the par¡¡rt, boundary,Despite thç presencc of l¡c,oral 2l and E_I¡n Cr€ek irs gourceg of
Y:::r_ (or^ irrigation, DR-RC nonech€leÊÉ seets è, ,ìnqotiu*--oeÈ,en¡¡nåtron on the prlnc fâliEland guestion. Þp,Rrl sEve t,hatthe ).a¡d h¡s not hlecorlcally.been us¿d, aa "ropiioJ,-Ëit":ana lssalt,ed our, rhue lr ls not p;ioe fa!-n rana. -iããfããiti"fn 

t¡,"areù hÀv6 t€Br,ifi.ad thåt-c¡:ops have hfacoricarty r:ãen-ci;rrn inthe areà. Tbc DzIs shou¡d nãr.adopr DRIìC'r nãóåci"o'-plGc tar¡cland deÈcræinotlon and ehoul.d lnvestlgare thi,c-lssuo ¡ùru.,"..

16.32

NPDES PERMIT. EAGLE PASS HINÐ, TEXAS

tEÞqotJ to eultural Ì1,îEourceg

r . - - DRIìC côntlnuoa to clâin that no ûEchÊclôgic¡I rusourcee
| "ill.Þe irpacted þy the proposcd etrip_uine, .íãi"nor, ir has16.33 | :!l1l_flilod to conplere tÞä aurveys ;equcscêd by rhe ,rexas
I l¡:!9llcaI Conoisaion,/Deparc¡ene o? enrlgulrias í:rorec!lon| (THC/DÀP) . The DEIS (5-42) s.è.e'enL "..'.anã ir,oretoro. uy

lír

Hydrogeologist, AIH #220) and has not idenrified likely impaca from ùemine beyond rhose described in rie DEIS, Morc imponanily, Epn reliei
:1. lqT requiremenr to .provide for monitoring arø mitigatián of grounà
wercr lmpacts, see Appendix E,

ndepend.enr anarysis of ground watcr condirions ([¿e wirson.' ccnified

l6-31 More _ 
jnve!tiearþ¡ of ground warer conuminaiion. Refer ro discussion inPan ll.c.5' EPA reries on its èxpenence and on the enforcemenr oI irs

NPDES permits in addre ssing ùese and other water.qualiry concems, .n¿would need ro receive specific, subsr¿ntive infonnarión indicaring a
reasonable possibiliry of.an orherwise unexpected problem at tlris site, in
order !o agree thar addirional evaluation is required,'

effect on wells. EPA has performed

L6-32
lmpacts to pnme
Conservationist. are

l6-33 Culrural clearanges .needed to oroceed: , failed ro comolere surveys. The
currenr sarus of culrur¿l resources coorãirv¡ion is deJcriuc?-li-Tã il.D,culrural resources have been investigared by rhe cenrer for Archaeorogical
Research of ùe Universiry of Texas .r 3.n Anronio, f*o a¿¿¡r,onat
studies have been compreted sincc tre DEIS, and are cited as uecker,' lg94and uecker and wanen, _r994, comprere ciu¡ions rre p.riã.J"-in prn
III.D as addirions to page j.l3 of ùe òStS.

farmla
descri

c-53

bed
as obtained from
on pâges 5-6 and

ùe Maverick Counry District
5-8 of rle DEI.S.

. The existence and
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requlre âdclltiona! testlng or uor)(,r i6 n¡sIceo¡.ng, TItC//DÀp lsreguirrng ÞRRc to conprete sdcrlticnàr arcirocr.cgr.ás1 surioys. rrraddirion, lRftc nÀ3 lg_rrgd ro subEiE lEË .fln,Jinds cc tbo ¡boveagenc¡os. Tl¡s î!ÍClDÀp has stlll not. çiven 9H8õ r¡).ear¡nc6 Eoproceed Tltb Ènô projec!,.

I'hè DE¡S lgnoree it¡portant hJ.3toric !eaoulo.rF tb¿t naveetlrr not.been ¿dequately lnvosrlgated. There iF no inforlûùr,ion6¡ i¡vescrgâLion regardlng the hlé¿crtc roåd D{.r.veen F!. rJuncån
ànd Ft. CIûrli. Wtthou! hlstorlcal invearlgl'-ionr t.hocoiuportanr Ìristorlc resources ar.o Eure t,o Þá degtroya,J by t:re
proposecl strip ra:ine r,nd losl lorever.

Therc ls no yày DRRC or'fRc càn adequately asBêgs ur
Ettlgate tor the iEpacts to ¿rcheologtcal rescuices prior to
conplêt'1on of the archeologlcaL lnvosBigatlon6, The DErs rihould
requlre à thcr"ouEh ELudy of the cultural resourceH bhâr, wrlt be
lbpâcced by ths propoB€d sgrip nlno prlor to ig¡qo¡sc öf tb.
¡{PDE8" Pèratt.

IEDãct èa XctlôÀC Rcaourocr
' OI.'ÁC c.ìàlÀs Ehat the only v€tlands thôÈ vlll .þo lrnprcroct

Þy the sÈrlp,-nlng àre thoBe dlrect,ly àEsoclaEed slth El,n Creek,
the Corps of Englneers clainE that ti.- only hËE ju:clertíc€ion ot'
those vetli¡nds dircctly a3Eociated Hlt¡ gIn crcc)<,

Thc r¡lorr¿ Cl,ub belloves that other iutportånÈ re.tlônds
ex!6t on thc nÍnlng åreâ that :¡eêt r,hê federâI yegland
detlnltron. Eccaurc ot the CorpÉ vf6v (bà6ûd cn tb.e
unsubstanclaeed artlt:cl,al grouncleater dete!.DlllaCl,onÈ clra'.rn by
DRIC), the esrlônd resources on and outside tho pornlË ôrcâ have
noÈ been àdoTjatoly ôr6esEBcl. Thereforc, Ehore ir no u¿v' I)RRC
can àsscas tne lEpàcçs of the sfrip-nlne on !,retlðr¡.la ônd
conseguen?-.1y, witlrouc ghât asÉesÊ!|enE, 1c 15 highty untiy.el.y
that DRRC vlll þe âble to rcstore th¿ setlands to pre-Eine
condltione. l[tto Dl]fS ahould aBseas wetlund râEourceÉ on and
n(¡ar tho proposôct Þer¡llt ôr6a. EPA should nor l$suc cl NpÞIS
pernit untll adldltionåI vs!¡and lnveatlgutlonB h¿vo boen
coEPl€ted,

r ó-31

IDcroacod TtÂfllê

Thc DEIS sl¡ould ¡0ore thorougnly àsEèBs th€ j¡FåcEB of
I lncraasc trôfflc, eapeclally ratlioaá trâff!c, oc thc

16.35 | Eurroundlng environnent. Nolse, dusC, and rraffis l¡¡pôcgs on
I residencs and ttsh & rllldllfe should Þe Eors thorouqhly
I addressad.

lcoport{c fbEgctB

I The .qlarrã Club fe very senslLtve to E,hê hlgh.unBÞpj.oyllont
l6-36 | rates ln l{avorlck CounBtr ônd thê Club cert,¡inty iÁ noE ôpposed

I

I i 
c'st'l

NPDES PERMTT F,AGI,E PASS MTNE TEXAS

l6-34 Otìer wetlands neslected. Refer to Pan Il,D of this FEIS fo¡ additional
information on wetlands,

r 6-35 More on traffìc imDacts to environment needed, Traffrc impacs are
discussed in the DEIS at seve¡al poinu from pages 5.58 rlrrough 5-61. As
indicated in Table l-2 of the DEIS, DRRC and Eagle Pass are coopcraring
to time train tr¿ffic to minimize interference with road trafflc in nrsh
hours. Also sec Appendix B, response to public hearing comment 244.

Emplovment numbers questionable. Refer to tle discussion of Economics in
Part ILC.4 of this FEIS and to Appendix B, response to public hearing
comment 8-2.

l 6-36



to êcono¡iic dBvêIoptrent. However¡ th6 FbIS lrlìould ftìcludo
accurate eDployñent datâ. Ths DEIS doee not ad€guÄt,Oly.quesLlon
DR-RCr6 overly optinistlc ernplolæent ar¡d cconoruia beneflt
proJecçion6 of thê proposed rtrip ¡tine. the DEIc irËsurcF tltaE
DR.RC'6 projecÈlonE that lt ultfunataly will, nsed .r tota! of 215
work€rE ls-true, even though other tËx¡o ¡linsB: thir' .sätor,ì oir.e as
DRRC ónly h¡.vo ãbout 90 €Dployoca (PUCT 1992 Ll.qnite ïir.a su-vey
Results). $renÈy-flve percent of theso Jobe are ta¡rn¿günrnt, or
tech¡ical. poelclons and wilt likely bc bruught iri frorn other
ll6alr leavi.ng only approxlrnately ?o Job6 to be (lllert locelly,lf ORRC carrlés through r,.lth ltc assurancoe thât.it wlll tratn
and hl¡e !n u.¡tu6uô1ly hiqh .percsnt,qge of l¿E enpl,oyeec tlom the
Eàgle Pa63 aËeÂ.

_ ,The-DEIS lgmores hoportant !Àctofs i/h6n lt accopta r¡lthoutguêBtlon DRRCts boneflts analy'€a for the nagre.pd.sr âroa. DRRC
asaunêg that Sll'.9 ¡lllll,on slll be spênr, oÍt ðnplcal 6qULpluent
and suppllea annually, rrlth go¡ ol this spen: iocalty, vet,acccrdlng til orortb -rEpacts of LlgniÈeTcoil prodluctlän (June
11811-T:*?" engKty NaÈural Resources Advisory Ccuncil), only 1jtrot.càpLtar equi.pþ,ent 1s purchased 10cåIry boèauro rrort suppiie.and large equipnenÈ are boughe tn bulk ln :.arqa cltles, Thisn€ans tha-- laeer thãn 52 n111ion wll.t be spanÉ iochli¡, forsuppJ.ies llq l"!99 egutpnenr ânnuàIìy. Deirc clalog tirct- lt .,rlf tgenerate S{7,000 In county sal.e6 tax and g95,OOO ln ciUy.calestax fron itc local purcharec. If onty :,s{r oi cùprEa). aiuii"Àn.and suppiles aro actualry Þcughr, Locaily, a* ie þioji"[Ja byCaortÀ ¡¡prêÈr of Ì.lg¡itcr/Coal producèióa, Havarick-CounUy lillraceivs loøE than SI0,000 and Eagls paes iese Chan g2O,ôOO.
oRSc cralEÊ thaÈ orpendlEures by new rn1.ne enplcv"Ào-"oúiù urinqln anothar 5,lO,000-60,000 tn eaies tax rav¡3nuÉ ännualfy, yet
91RC'" eEplo)æe¡rt !lgures aré exaggerÀr,Éd, so toUal taltof fflgurer ars exagqerated, loc. pufr,her, erployees çfii'fìf.efy'apend uuch of their inco¡les Ln oÈher ci.ttci aira *rri-ãonão,oir"v.Lo relativcs (oaortb.Ilprct! of l¡iglLtàleoal lroducg{oo¡.Flnally, the DErs talle-to note tnár tne u.T. Bôn Àntonio stuayon vhlch ÞRnC Þases its clal¡ns of ecónoaiq behof.ltã ¿iã-Agllndependently. svaLuate DRRCTs enpLoynent and uarnflrgg c.litas, j.*-silrply t.ook those f lg.ures åo ngivena" fror{ DRRC.

l6-37

r 6-38

The sforra club beltevos that thlg DEr6 f,al,ia.t.o ¡De6L l{ripÀr€gulr€tront,s 
_ 
regârdlng the ll!t'lng ot ÀlternativrrE ¡o ¡¡.propog€d Þrojêc--. thls lnc¡udes Ëut is nor linj.tprt tc athorgugh avaluaÈton of the ¡rno act10n,, ¡rternat;[vo. if 

-'t¡"
ønvlronEênt'al lropacÈB 9t t¡r18 propoeed st,r1p lÁinc a¡rn-ãet¡r¡oine¿to þe t'oo extcnsive, thsn tbe ñno actronr, aiLernotlic ¿hou:,e uepursued.

Thls DEls falls.to ôdequatcly ÀsBelrs ull reúronirÞlråttarnatlv.6. Theae. rncruda-enifiinE Èhc Bin¡, te ¡eJiã--lnporÈanr envlronmsnrar reacures, -vrÍ¿r.ïio, -üi"iã, ";i;Ë, i¡nd Èo

t!,
V- JJ

Àl tcrnat {ve4

t6-37 Beneflt analysis ouestionable:

Share ,of local expendirures. The $l 1.9 million is an ongoing, annual
expenditure for equipment and supplies (see DEIS pp, 5-51 and 5-5+¡, while
the r_eport cited by the Sierr¿ CIub is discussing toal large capital
expenditures and supply purchases, Since tle $11.9 million fìgure does not
include tle large, initial capiul expendirures for equipment the comparison is
not applicable. Following ¡he information refened ro in the Sierra Club
lener, the cited repon states: "[¡cal Írrms are more likcly ro provide
fuels, lubricans and such reclamation supplies as fenilizer". The ongoing,
annuâl costs consist largely of expendirures for such items as fuel, see
Appendix B, response ro public hearing comment 8.2.

Exaqqerated emolo),ment figures. Refer to the discussion of Economics i¡
Pan II.C.4.

EEploveç exqendirures, The discussion of employee expendirurcs, DEIS p.
5-54, takes into account tle fact that many expendirures are not made
within the local area,

Data_ source. The EIS does sare tlat the infomlation on mine jobs and
eamings is based on DRRC's numbers, see DEIS p. 5.51. For clariry,
however, Table 5-5 has been modified to also reflect this fact, see pin
IN.A.

l6-38 lnadequate alternatives, See the discussion of Scope of EIS in pan ll.C,l
and rhe discussion of additional mitigarion alremarivcs in pan Ill.C.



decroå6e crËt:tjc, du6tr €tç. The rail,roàct f-uack could alco bere-locåtq,d whtch night all.ov nlninõ-ãf t¡,u railrôadrrght-of -vay ' t{ê 3rlongry disagreË vi:r. r¡rà-"iriiry u,rrxpraineaDRR. poõitio¡ that, t,herÃ äre no'Àt¡ur-u"ono¡aIcqi iy f saú.!,bIealEernatlvos to th6 curt€nt_p1an. In tact, due to ä llugs votdor th€ necôscãry bascr'1ne uiàtogicai ¿ãii,' ri-"oi-nã¿"iãäqr.,o.uryanatvzo tl¡e envrron¡uentar inpacús 
"ã i¡ir'e".pã"ä¿.'ilnäl-.rno""are Ììany other alternatrvas that g.usc ue thoråugtlry eniryzoa inthÍs DEIS. EpÀ is doing a. dlsso:r¿ice to U.¡l . Jíti'*"n-j-[í

3.9!p!inS DB_RC,p poalttoñ rtrar ir¡ãrã-i, onry one olr,u¡nùtrvs. NoNPDES pÊrã1t shaurd.be laaued untir arl of th€ "ii"inoiiuoo or"adequatoly addreased.

Ìhr pRRc Pl¡ltî
' Whac i¡ Lhc DRnC plan? The appllcatÍcr¡ bet,o¡e Eho TÃC hagbeen suÞÞle¡lcntad seven tinec and amänaeo rhree tllrlsB, À!Èachedis an_exa:rplc of the ratect, and riaybe th€;¡ogt otqnificå¡rt DRRCaboutface, DR¡c has repreeentcd tó Ep,1 thüt iea pt.rn calr' fornining four a¡eas and consirucÈlng 16 aetllncntat!ån ponds. Ltthe.TNRcc,.DnRC Þresentgd ò plan for threo ulnirx¡ aràac and l3sedimentallon ponds-,. uhich plan includes rerouring p(. c!fluanrdischarge polnts. Houevcr bRnc falle¿ to noElry ip¡ ano rRc andof course the gther partise in. tl¡e cont,êéring hôarj-rgs.. BecÃuÊeof thls, the sferla Club bellevee inproper púof iu noË.lce v¡sgiven rcgardlng Èhis ¡rEpÀ EIS procesã. Thjs DEIS ûnd NPOESpenrit appllcatJ.on ls not b¡eed on Chls ¡err !)BRC EtrÇndcd Þlan.thus, tbe Lone SÈar Chèpt,er ragJests thaE Eh,r fn.l rèqulre'renotlce ot tt¡1s NpDEs.pernrlt, ápplicaticn ßo thÀF, tÌ,d publlcvfll have the intgrnation necessáry to ovaìuðte thtc Di:IS. Itis our oplrrlon thaE, unbe)qownsE tã EpÀ, Fropor pp¡tlc notlce
has not beolr glven and thua, trEpÀ procees hÀò b€àn shor--
ci rcu itod .

ConO Iuslon

Tho DEIS BhouLd requlra à coBplote sclentlfic ar¡alyais ofthe blologlçal a¡'¡d cuItUrôI regourcàe in t.he ateè Ec. ¡ro ,tffected
by tho proposed strlp nlne. Thora 1r no hlstorjc blalagrcôI
basellna lor H8verick county ancl DnRcrs aÊses6D6n¿ o!.ffo\n andvlldllfe ¡nd lEe hàblCût haB Bddect llrtLo i! uny soundbiologlcol daga abouts lecourc€e ln UavcrlcX Couírty..

.lusc ù¡¡ Cho Corps ls doing, avaleing Ëh€ t,wa :¡ectlon ?
consultstlcn prlor to lssuânce ot a c04 par¡rl!, chc.. EpÀ ohould
not lssue a NPDES penlt unell all the inveerlgat,ions lrcve been
cotrpIeE€d.and all peltlnent, lnfon¡at,lon h.ro boBn ar¡bnltted. Royfrye tôst,lflrd durlng lhc TRc adnlnistraulvo haoringB thae Èhe
Tcxâa Pårk¡¡ ú Hlldtllfe r6con¡ends ,,That bo perroit. ho i66ueduntil a aittEation pl.an for ondangered lellires tE oub¡llteod tothe TRC arld âIrproved by the Eechnlcal sçaft of the TRc inconsultatton ylth þoth the U.S. fi6h ¿nu l{tldllfe Sa:¡rioa.andthe lexås Psrks ànd WtldllfE DepartBentil .....ànd.thðt'.r'lhG

ìi
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r 6.39

l6-39 Mine plan chanqes.
bcen no change in
nouce.

See the response
the descriprion of

to commcnt 14.3, above. There has
ùe mine plan presenrcd in úre public



entlre 8.!E crarrK cl¡àlnagB corrloor bc üvoloqd in \1eg8ÐÍl,n1ngwhêre the Þlnirìg operêtion 
";";;-;"-iocacoúr,,,

Àa n6v f"t.T::i:l_":?u¡ rhe propooed crrip .Drnc, 51¡rfacee,the si€r!'à club continuca to believä tnnt tlìe dlrecç àndindirecr onvlron¡enrat 
-topactÀ-;;-i;r; proposed arrip rolna areextreno and thie of¡s falis to .ã.qrãt"Iy asûo6c D¡ros,@ lnpaccs.r{tthour an ådequate blorogical b;;"=ii;" and a thoroughasse6sn¡en! aÍ arcernaÈ1vc¡ thls unrs-is dcÍtc.fent a¡¡d tho.lipDEspenort, sh<¡ukl l¡e cloniod.

J4

î <1



'laa, DRRC u!Il ccnrply v!!h the rcr¡rs oÉ .;ho p€rrniL.
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HB. ROC!!¿Í.E¡ trAsÊ cho viLno¡¡.
ËC. CRÀVEì¡¡ Okâv.

csoss -ExÀY¡SÀT:On

QuËs1'IONs By H¡{. }.REDER¡Cx r

Q X¡, f.ost, I thlBk I,tr up nc.rÈ. : .rr D¿vlrl yrec,lcsick

sri¡I. 1:r tho €v€n¿ SRRC docj.de¡ rhùt iÈ çil,l $ine
in Arða D llt Ehe tlrsc livo yoâro, Jr,,¿oulll bo your
l'lteni, to cou1e back Èo Èl¡c Tl¡ñtC lcr ¿ pqrblt
èÞânú¡ent. fs thÀU cc:fô:t..,

À Prio: fo !ìining ín Are¡ 0, ,)RRC voulc ucok the
:?oce a8a!y approvals, but LrRRC dJ,¡r not .tn¡¡rnC Lt)

j\ n!¡c Àrea D du!in9 the tlrer Cl,ro yo.¡r{r ù! rhiE
¿,i.sìa .

Û!d DñRC n0! Eepresonc to EpÀ !J: lrurpo:JF¡ cf Lhe

!i¡DBs perB!tr çhat you cird pIêì ci:.Di.l¡c iít Àrc¿ D?

9PÀ rggucstrd aCélÈ:or.sl tn:orm¡;!un !rolo oRnc on
9',cr5wACo! injorE¡Èj,cn to .j,¡.¡,:l,ude ih¿C j.iì ._he::

N?DgS p€aniE Âncl âIrc ¿é.vlsr!r¡ Lì&iî !,h,r1.. arid:.nq Chreu
rgditionèI diachargrr çoul,i ;¡:rq cn,tncrc Ì.h4:
agplicat,ion. :u çou,j.rl Doi !f3 irrno¡¡"oU,

I

I

I

t1

24

25

'.' I undorsÈ!n¿ | ¡J\¡t dld DRll,,J ;¡;; j€lirrÉHknt !Lr E!.\ !tð:
!: uould rq!n6

DRAC recently
lnc ludl,ng the

In Àrcè 0:¡i.Èh€ !l:.st LtvÈ yBà¡¡.1

!ub:ûit!,cd lnt.srùèÈ,i()¡ .Lo Ef.q,

I go!m!Jåcû: ¡.rì:ornlå!i¡n ¡nii t l¡t rh¡:ec

c- 58



Éronltet Fving can 90! a bit hectic bt t tlì6fe i3 cr.¡ yoilño btq¿:k.b$8r linjing rnð living rs sasy along thcbanks of tho 8io Gnnde' Botdar Patrol.sge.rtr sponeq r'h;; rrucks or mrowrokiu:t borow thc inlqnrotrs .CevtorrSe<.:ond Srreer etbow down on rhidver Þj.¡nr. iex¡i p"rtr ¡ wir¿lilíðïJiininñlntr, rryro, otUveidr nat only conlirmed their ardhGnticity. bLl lor/no e tiitiirc rnoht ì.uæd(y årE, whût is bûliÇv.Kj to bcþq1r ciroppingc ås welt, ._\EWg GUIoE pholo ry Al K¡ns¡ll

Not a car dea,Ier,s advertisittg, gímtnick . . . 
c_se



[.-n irccl Sr:rrcs l)e¡l;rrmre¡lr r¡l' r]le ln rcrit¡r
FlSl I r\ND \t'll.t)t.¡Fì:' Sf:R\.¡r :11

í.rr rh r¡i;d .1.r.rrr.r.r
r.,rr (:i:.j1., ùrmÍr¡r lr¡,r :irr!¡

r.ilaÍt rirr.¡rr l)rlrr
(;r lru¡ (:br¡¡rl, l,,.r.rr lll t l:.1

Harch lJ, 1994

lis. l,coI¡u c!gvðî
Heârin9! llxarì¡¡ner
Tcx¿o Nar.ural ncsou|;Éc qôn?crvô!¡on Con¡r,leoior,P.o. Bo¿ l¡O07
Auctlil,'¡'ü7Ào ?l¡7tl-3087

DeÀr tls. crôvant

the ¡'1Bh dncl t{!!Cltfù Serei.cô (Sórvicc) recentl). rocutvùil r\ col:f u1.,¡ IeELcrdetqd Harcn 9, i994, ¡:1d åddrÈsoorl Co ycu by t;irtl:; t:, Rcc.:lel.l,'o', ;r!tc,rrleÏ DnbehÂl!.of ro4 ecp$b:,Jc¡e--Rsrculce¡ cg.r !n3,' (¡RRÇ1. lhe l.a,JtÉ¡: pu.:gn:rt.eâ ins€vcrÀi instst|cÊa to rof lsct pogttiong ¿akcn t.J/ ti.,l 56rvrc,¡ u!ih'rcr¡a:.,: uù eproposll hv 9R.Rc to conduc! ourfaca cD¡l nl,ntng ind r,atatcC ,.inciv¿t¡c}{ Xno,r{n d!ihô Eaglc Prs¡t Xln€ prOJcct (?rolccr.) ot 
^ "l:o on ar:ci rteAr llír C¡,gf¿k I¡t lJoverlckCcunÈy, î€raß. 'lhe Serl'!ce .wirhe o tø càprea¡T fcr pcut.i:.àn"- -:-ri cno r,ÀÈturdlrecLIy, Ânâ Hçuld Þo preèËed ta b6 con¡rd-oroc{ t,ho Þo-et ¡cu¡co cf.Infor¡n¡¡ronon rhs B!¡ÞJecE snould quo!-.¡onB ôrtrs in cha ¡r,f¡r¡i.ã.

'i'hc ser\.1ü,Ë js awÀro:l8l ¡¡g pr0jocL a!rô sont:¡,tì¡ hd!i\!ül ¡11\¡lral,i.iì.6þrr, (oa
occur)Ânc'/ h'rl and¡nqered_f .lr-d_r: rhe recovcry prrn flrr -,rtã.ri r¡rù'.ìJu re,;utres theconaervâÈ¡'Qî. r:ì¡nagoõlcnÈ. èn6 ef.oÀnoion oa 6uc'h habl?a!, wnrcÀ h¡,¡ rJccümc Éo ràrcrha! dornllúi:,nq eno rÈ¿rtu8 of thc ocelâg trcm enii¡:gorii:-iu iicea¿ene¿ luconsid€râd ur,!ikcly.nI:-u_1 l!: cy_rrclÞ- ¡c!êê9e rr dcu¡¿!e<í. the currfiçura!lcn ottñe cÂÈ hòbl.rrL ât rhe groj.rc'- .lrc rs tir¡eaí, rhat r*, i,, tolÍ"iù'iire corlrso ofE:¡n croek, lrhlch o¡y LndLcðte lhl6 habit¡t r.or, é!.rIJ, cou.lci. urr¡:prr.. ilrcoeendônsor4d r'ÞoLr¡cü in E!:s'buî cou:d aìeo provlJa ¡ r.raïul ..ïi¡,,ini (:Jrrfcctj.nqother eem[- io'?!gÈ"{-F.ñ'õ! o! uLli],ûr h¡èitar, Tl:orc hrrç¡ì bmr¡ ¡:rrroftc ot no¿judL rn€, rruc of -ropoiced s!ghrlngg; .ç la$rir.unrr.ã ,na *iäã.r,,¡s 

-;; 
;;'i årÞund rhc

!::]:"1-_.::--"j_ Àl*o.u?h nc¿ confi¡mud l.ié¡,ii¡:qo f r¡r r,niù cr.ìr,u,r;(r: ¡. ,,corrÍinnert,,
äl€anq Lncontravørt,!blÈ phys!cÀI evldÈôce sucn ac u pho'oçrapi:. !.êdyFrrc,, sEc.l,
:.T: ::.Èh.¡e c!9hÈ!."91-11"o- boên E|Àdc Þy qunllÍiså licrbçiat,u, -.rlrí."n 

roõerhorwi.'-n rhe protônco of h¡ÞlÈat ocaaSgaty iof t:ra reâovo(7 sif noc!.. .r¡xrct.rn, rrreee.6:gnÈrn.6 âfo credlÞ:e ênougrr'-o a¡¡uaõ ¡he Þro:ecE ,nsy a{Ë!orf. Áf¡d .L.LütfÉrÉ wi:hEhe recovery o( LhcBc cårr. FoÉ LLo.o rcaaoio iLa s"i-icc-¡i",.äõ"..åì.ç thRr. ttroEnv!rom.Énrôr' prosoarror.. Àganci tsp¡i,--ii.c Fed6r&.r 
",3rn.--y 

'ritt, t,he Le¿dreEpaÉ'si'bil !¡v !or ¡uÈhorL2ing ons ol :l;q l:lorc slç:lf iiccni pr.tiedJ'rsi,rvir:i.eo,entËr in.o roú(¡r con.urcaglon HiÈh lg rn ¡ccorooncñ witr-. secE:,in'/ (al(z) 3r rhe¿ndàng.red spÉcjcrr 
^ct 

(Ã6Àl I

lecÀu¡s thù sôrvica haa rcÀsonåó r;hÂÈ thc c0c ctgF.E,tnûb.r¡rú ttrr. çrruronce oIr'oLÈnl !À I sn(hnqâr6d c¿t .hlbtt¿r å-. ghc FloJsu¡ cft¡ åiï ir,c¡cgl,l.on$ thà¿ !hf,Prolec'r-fiây -.¡'ìraugh trho dasErucÈlon of r!¡¿c-h¿htisr affi¡:rr i¡ìe eäù¡, Âbuo!ut,Ðproof of th¡ eurron'- Þ¡iaaencÊ or ùþ€ôncc o! th6 c6r,! thoncå¡vcr tu rt.s"-no"ãoliiv,the IoH cjrregäõTãToi ¿etcrnr.iung .--;rtrii;i;ò":,, !rrua¿roÍ¡ hÀv iq,¡ ,rIrR¡dy þenncroeseJ. Perhôpr tnlr Fortii,oñ o-: thc sårvtco !:¡ ì{h,J,r: ¡)F.F(:,s lr¡itírrJr¿f March g,1994 mrscznctfusc ôo ¡ boI!cf th¡:,rÞacauso unRc f:ou;d.,ri¿vcrr 
'¡r,vê 

qo t¡.o
f s€r.v!€e'¿).sÀtj,Ff¡ctlo:r El¡rr :ro oco¡ot or laguar:r.iai-;ñ'ril"i i',i"u h¿rliÈBt,lhe propc¡rect p!ôlccB nåy.¡tf€c: rhe sFcc!ß8..t inc gerrLcu u¡u.. j:ificl. acsopcoothu ¿€sc¡rro''y cr lndopanrrenr cx¡lcrÈs ¡r ro whr! cca-¡q6-"1'. Ji.i¡ri"g or ci!¿¡urveying uêu¡J Þè !uf tlcronÈ Èo-rui, our rhø prBoonc! c,- .r p.rUr-áoi;" ;;ri;; 
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6iEo O! ù ¡l!;'ço ef¡¡ctca, lnâ!\¡aling the ûC\ì¡êt¿. îts .Silr,/j!,: ¡tsgár:: Ut,ôt !hÈ ¡JRrrCd(rog noL rurþdE whetshef tÞo U!¿pplng p:ogran r{t9Ërcd.;e Í¡¡.t¡¡e Esr¿h r, ¡ggdlcEEcr B¡trEr!r.lt ¿hc cac.xposÈ{-'t tir ênairju ch,rE thø ¡lojocr', hobltou !¿! nat.llkaIy LÞ b.; oceupicJ Þy c!Èhâr cuecl,rrs. -¡n rI¡ i¡¡.in¡,eï, ,u.,.ev i"9,,"rurJi"
l1::..^o."'..1 ìl-tl::!1.ppq¿ rheÈ Èho -6ervrce 

trnÞr¿â cJ r:o e¡uolf !c,píq::ocal3 rorcDnqucL¡:ìg ¡:og0ôru¡¡crL trômrrn.J ptogrå.1r r!: tcxaa rn<r in i¡n¡vorù,:;{ ù¡ryone utth¡ho clar¡ an shiçh !o lrôs€ an 6gisst¡¡-e9 o! ! rod,lanr,iufe ic,røi. f f^i¡,:i"" ân erfortro Conglrñ or daoy !È9 prercncc. Nop,eche¡€66, iÍ Èhc ItRRr: cltoâ€ tO rlJ.¡conì,lnuûLhe ur¡pF\ng p!'o?rù.:r¡, an ac:i3n !he 6€rv!cc aaapry føglor!r Á¡rú c9r!6¡¡rly dr.d notÀdvccase, ts Ho8 nr¿ bccauoc thÐ servlc! wouiì: náv"r ù,.JcäF\, c;nr irooran,oreourtå. ¡noÉsd. not only do DRRG Är.d EpÀ hauc ur. obli,trilon r; pgo1,,rdr grro bqÐLoci,onEt.f Ic and cê¡rñarci!¡ drcô Àvô1,¡aÞt¡! tur Èþ.e 
-por¡-,r.-t lìji'-ith, ¡ormotcon¡utteLlon' '-^o geretcc hâ! .an cq\¡¿r o¡r.tga¿lqn r0 concidea., lhq dòta.regôrdlnññ ol i.i¡ coniãoÈ, ihon !t vrtloo rtr-uiorcgre¿i-oprni".-.. .,-

Anothcr dtftoronc€ beEeã€n --Àe !Âcgr ås Èh¡ s6rvlco ¡nc,ws ¿rlÈß.llnd tià lilprccrr.le^lett by tho fl¿r.:h 9, ¡954 le!ÈsÍ !a ¿hsÈ Ë¡gqrdlng Eh! Èu..ùo o! àû¡lulÌ.osiorrÞctwocn Bhe ElA ¡nd rhe 6orvtce. Ep^ hàs noc á9roá.i tJ ir,¿r¡.i,rr.,ì t3!ìràrconsult¡,rÈron uitn bhe ger.rl,aor a¡:hêuEh tÞc s¿rvlr:ó ort'lciariy r¡qr¡c¡ccd ¡uch!n!Èrarigô in ¡ rec¿er dåred.tênurry ¡4, 199{. Acccrdin? ¿o EpÀ,!..rc¡ruary ?s,19?1.1e!re,: of r5Þi),r Epà does not inÈend rc dDclde wtreirir.¿,':u'o"¡ru¡¡ tocnÄIryunirl Àf ço¡' lt ccnrp,l'r¡'-s¡.rÈE rnvlron!ì.entâ! ¡m?Àor 5Bür,bñren.j (Dfs¡, vhj.cn sill inÈurn ¡r:cIudo à D!o¡aglc¡l ls¡oDsnìonq, a key cienent,,ln cltc c€3¡gr:tB!,:{orr Zraee!u.con6ñquFnÈ¡)., 'dntie cho .scrvrcc'¡ pooltion :r thù¿, rrLoc,d. on.th(r axlrL¡ng!ntoro¡È1or',, fcrÂrat con¡u¡rÀcion tB inevLEÀbt",- fi- ¡Ài "ìu.f ..o;;*;1 [;rfg:naIIyåt !h!E tLgìG Ht:E DRRC and ¿fÀ.

DtRc has ¡E ù pc;î! of thls l:.llo:n¡l conBurt¿::cn presony.ed 4,pror.iuriríary concopr
f cr devetcpinç qlrc coe.r mrne_lrh!re Â¿reiprirìg to'"uou"îão p;;j;;;''', .:,crpôc' cnche 3ôi:a ¡¡!ìd thcj.r hsbltåÈ. îha Sere:,ce oneoüragoa sucn atr.iofoiã,1.ùqt.¡oj 

^u 
,oyol lñoHr.iìo f¡È ¿,1?!ã cl:n{¡ uhoc:ìog È¡¡c ôrÈcrnt¡tvn, lJo!nã d!3cu¡rcÊd âro:,sàtr:t)lü,much luÉu ?hither tho caEr and tl¡o!r hsÞlEðt gou.¡,d !ã Ácloqudtely r¡?eÈectcd Þvchon' tn ?ÀrLtcul¡r, thê se rvtae knôu6 cr¡ . no. ¡:€49un ,rry;" rr'."1.¿,-rlrr" -t'Àâ

ó!Ec'JauLon¿ gs !c¡. ÈhòÈ DRtc hôr b?an gtven -.o bollsve:¡oc Jån"rr*"i:,on or €veñconiråcErr tor ncnai¡r¡cÈton.!houk¡ 9o fàrwara å: thlc r:,rr.o cû 
",,,y ¡:,r.ri,ton cr .ncProJec: atlr. ¡n !dctr_ ain_c-€ thc-proJ€c¿ !,9 À elðJor consrfqcE¿,o¡¡ úcr¡vrtyrs€rvtce reguråÈ!Þn¡¡ ðr--É.0. ls* 9 4.oi.ri (b)fz) ¡raíc 

".,"-qììrïo-o-Jiy 
rhÂr .,rhe

bLo)oqic¡ l' ò¡sosen(l ll? âhgll bs ccrìplerud uàtåie uny cqÍ:s¿.Àc.J fèr coÍìgtruc!).on reeilEcrod .l'nro ind Þcrorc- oónor-.rc'-torl i¡ begun.,' lnc chlof objûcsrv€ of Lrr!cregrilô:lon !e ec prsvonr ¿he dr,olnuÈ10n ot;5e ran?o of ûrEutrnc--lvos.vr¡i,ch areÂvalrÀbLe Þcfo!s lE hÀe Þeen daÈcrElnod whcthor çuch ò¡Errtr.,"¡vßg ñuü¿ Þ6 càrrlcdour, tcr çrcasnt Jeopardy or tho Àd,vorae rlod!í!catlon cr " cr:.ii"ã1, hü.Ð!tôt ,

:::ailg auÈ Ch!r .rûgul.-¿¡tlan.¡,I¡o pr..vtn!s Â Fcntrt applrcarrt ,t ro{.: proJud!clngBhe doc!5tcnr of Èhc ðúthorir-raç agìnc!ea. oy il-rerrtev-{niy cu:oruLiclni..ruouur.o"prlor fo thoð€ doc!¡i.ona. furE,hohorc, thcia ¡r¡c parlllci,19"iÃtlä,ro ttñrt,!ngpr€-dsctrlenat dovçtsg¡¿-¡.È- durlag foraal con6ut:aiton ¡ro c¡ds:cóã"bat ôrd th(r8rs gfcceer (óu cFR.flt 1502'! (fl rnd !506,¡r, co^"nquiniryl"uí¡'iiirruo ,ru¡oo
!9 90 "rl rocoró -ôa otrgorlng ciìo coorcruc!lorr ci :ne '9.rpd.*,r'ni.ir*nr 

con¿rorÞondo, tho¡r cu¿f¡!ls, thoir áisch¡rgê routes, or ,rr:y citroi.pÈg]orr.È,le¡turc uncil.boc¡¡ Èh€ ¡ltE qnd:ortrÀt conlu),cat!oñ ¡uoeooc.r" arc ooñptÞtrs.
thio canplcco'o Eho Ëorvloî. tt 9t¡t,qt€nt o! ko pJo!tlons Èc ÞhÉy Els:¿¡.n tù Lh.
B::!:.6:: 4où: r:.r.e J¡roroci. -i-q 

./-"-u- hayo ques¡,1,o¡re, p:eùsú cnn.-rs.t hogu:tc trerez,xùron Hgyar or ôìe aÈ (5lZ) 994-9009.

. I incnre Iy,
ô .n /,', -' ,/ ¿'\h /' tJ , .'/ |

,4ViYÌ Y1!l ÀJ. 
"?"ç¿'',' 

v)4'|
- Jon¡l¡iy D'./ psE¡iL-l

Àcting floid gugrrrle<.rr

^ 
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i.r..jrYL¡, rir)OSS Ltr.¡ X. t

Ms, Jonc $¡girraur

iiä::rijx{lij:}rlr.1n*'' 
Res 

'n 6

(:Wl.LH, 13!Ëvtrit,
,i, rr:..<r(1¡ ¡r ,.,r..

sltt¡i ¡{rr¡

^e¡trir, rr:¡.t Ju/t,

- 
tl.t,FC,rt 'i'rar ¡¡J, r¡!r/r
rl,&gett(¡ tñ r... i.¡..¡"¡t

rrrtrâr't uútêt Ltrtot..¡? !d1Q

r;Orl(rxr ¡¡9

' Hc; fpÊrícatron -of oos- Republcas gesoi¡lce,r co., r¡rc. fr¡, r,rpDEs
.! t'ernlir (1Z0SO2I1.2l

0car Ms. Se¡¡irrow:

Fírs.t, lat ì:ro thank vou for lho oppor¡unilv ro. n.rout r,yi¡fr ,,r9r¡ iìnd your sra,lfcorrcernrirg ,re pro*osed coai minrng pró¡ãõi Ji r;v cr¡ont,-ùos.io,årüiiä;,, ÊìesourccsL.0rnp0ny, rnc. 
'ÞRRC)' 

wc undors-rdn¿'h;; busy ¡,ou ¿¡re Bnd yo(,r v,,rrirìg.ess rogtve r¡s ¡<lrnu. of your tirne is approcrnted,-'' -

^ I. arn rn receipt tojly ?f afetrer !o you th)n1 Jo.hnny L), lìrerrr¡tr, Ar:rin,., Fielclrupc?vrsor r.rr ilro Unired St¡,rcs Fish un¿.w¡1,:tite sciv¡cä rLsïlr,ji.Jfiicu In corpuschrisr¡' ci¡red rlrarch r l, r994. ¡ ruii ãor¡ii'il o,.oppo,nt¿d irr borh aìo co.renranõ ine t'rne ot thrr¡ rs¡1rr. alq ñT Orl't. .lifiir"d rnFt Mr, lirunch íË ro m¡:¡rnrolrrìcdconcerniñ9. rrre. rnronrrcns ol rrre oaRc iñ-;ã;;;ìi;';,,ì.1;i;;iJ':::i:,:" Iapprovnrs"roi inå îiopî..i Ei'óüïäJi'ffi;iäil,srl]ec0s3ðrv porntirc' ricensas and

Thn cr'nrfðr thomc of rr4r. French's rettor rg. tlru suggcstion tn¡¡t L)RRC icrntendrng ro ¡rrocced wiln c_ons¡¡ucring tne m¡ne w¡rfr-rrur f rräoùiu-in¡,1ä. Þlr ror¡uircclåurhorrza.on and oernrirs. preaso r¡e iriüreä'inu¡ ô¡inïiär"r,iñ,ìîiiir",.,o in¡enrionor violatrn¡ tedcr¿l. luw by initi¿trng;;;i;;i;¿" ¡r ¡ne prorrossd Ëaqlc Fuss minowilhout firsr ttrtoinirrg €o-ch snd uverv iäqïiied. pèrmir ond aurhorj¿i¡rron. DRHCKnows that before it c0n-conStruct n.éessa.y inrror,rr"trr,r.ot the pfopoued Inrno,it muet trÍst outain a Etorrnv0teÍ ¿_iscf¡orðãîrirnl,,.,o, 
"on.ructio¡ ¡ç¡¡u,t'¡cs, isruccJbv Ei'}A' Bororo it can sc,crÍc-thot pcrmit,-iiili,s'r_croreo ro .ihrcðrcnerJ ür enoan0crcosÞecres nrust bc rosolvod in a rnanner t,aiwiltìroUocparotzo s,.rch,sllô,iies. Ther ¡swtry DtlÂc rnadc wrinerr. ¡squgil'in eårly uuà"-u.r. ìg93, rhrl Ép¡\ r:orrsurr wirhusFws unrrc,' (he orov¡sio.s oi-l t o1 ih'.-eii=angeru,J species Ar:r rEsA). Thar iswhy DRßc has sorie ro Corpui c-nrirrì'uiä¡iåji n..o ro moar lvrrh rJjrjFws ûraff ontour t4) sor:or¿ro occaslons in tne tg-tìrãn {iõiñuuru ro ac-rivury pursrre ¡, resoruriorìot lFu ËsA ir;gues. That. is wnv oäic-¡r".-'rt¡Lo ro prey¡¿¡¡ Êr,A,s Ë.vr¡onírcrrrrrllmÞoct Sta¡eirr'nt const¡ltant_w¡rh ,s ;rif.," ¡.forÍ!ìDÍ¡on qð ,f¡or,stþ'0, so ttìot 0comprehcñsir.e ûnd tnorough EIS rviliúo'äiöäuäu,¡ ¡n o ¡imrrly ffi;;;:,

ê. i4t r.rþ:vtr,'rr

Murch 15, 1994

r: hr.r\à,6 I rr( | ¡

', !r. r!.rr |.,; ' ,\..
r,,.1r,! 1ì( if{.) t...

\,1 [\

t,l.\ "

:Vl4'.f:k Bå,3.4h .E X ßn-qs. s



ltll: jot: Sagi¡¡r¡¡, ftcgronct A(tftrin¡sr,ôt(,rrv¡arch 1!, ì994.
Poge ir

, ,n.n å1, illf,iä.,;if!ßlc]','l:..9:-q intglr, i'',.-liîn.:l ,l,sc.Jner^,srj u o,,!r,rr,ne ,ìar
Bt:::i!.;li!;;;;ü ;* i¡i,ïidii,i:odi*Ìi,"üii,:,iü;î.:ii'tiiií*:il,iliä
ñesourc€ (.orìeofvìrlion Cornmission f if{nöCl'hoa¡ings.er¡mi¡tor thot consotrdôtionof twr¡ riifícrenr envíron¡lonl¡-r^crrnriri äniiri.'uiifr,* punding nr the ïNRCC ia proc.csswater <jiscirnrgo permit applicatiön una j,i noïi
i'',îlîl,î,::îi;ll,'; j:ç-y-1yld" r" rîåî ¡'ï'iii öih."ii:'úïffi1#i:î:i;ñ?ru:l
r 
o r a n ä 

" 
i áã iru,.v,-o ; iilJ j,1l ï,11,? i iili,i iul, f l,ïläi;il*i *i i[ fi f lls not nov'f ready lor 11.1 t,rruiu*l o¡inö'*_u. conce¡ned.thor con.sor¡dation ofrhesc rnârrsrs wourd undury_¿etav-rhå oãrä'iäiÅg procsss ur tha.jlNfìcc, anri fof nogood ¡oasorr' l'lr'ouotod languogo co*äin.'ìüo dilfercnr:ss oet*åJ,,'ii..'u pornrirring0f NP0ES nroce¡s ùro.l3^r,r-o.iTi 

"iJ 
rïäð"i'årn.or. waste srrerinì$. No n,¡e;.e ¡n:1':-llylq,ng ¡joes DßRC srare that an Ep¡.consr¡ucrine'ocrivii¡ei'is no¡ noeoe¿. à,' tË.i onn'ir,,Hr,iî;i,1.tI"..jfJli.rl'¿ï,)l ,rfisrtc withor¡¡ such ¡¡ oermit.in tr.anc, ilie äüi,ãi'rungu¡g€ r/jprosonro,i ono of sevoralaxamptos 0RR(l oifo¡cd-I.,hu prua¿,nè-io -suppãrt 

¡t. pqsitioä, ìãnrrri¡lty, ti,cr:lßi::ttttt del:rvr aflended coÅsotidaiion, rn¿ ¡hnt DRRC wss 'hoirncrJ 
by such

,,0,.. ',?,1ï'"''i3i;,H..:i,Ìi.ï iì,î1ïiäi:¡îi::ùîf ii,i.l 
å: i",iJltf;;iìJ];i:,:Ynit,if oisch¡rge pollutants . .'' ,niir i¡åIprrcs pÊ¡¡n¡t is socuiort.;. IEmphasis

::.."î'iiiiiiiìis?ijî:l l:d:îü:î":';,i;i.;::fl't,itï^åi:tîî;i,,"u. qyrr,r,,rn
ônct ¡t has done noihirí
| 1': rr : 

* r,r, ie r ã r ùï r i ris, ii r'3ii:ii !¡ ryi *: :i i'ii i.i"å ii }ilj;H',.,ï Ì #i,ric0mm¡tmonr ot resource-s.-19_llliu prãidäi*¡rf.,åLt_ol necossary:peirnirs,.¡rìd ¡r witl
iä¡i! åiti i:'!:i3,å:?ï'^uqti9r. on 'oii'''i''iiíl,,s.i_rc 

wi¡þeut sr.,cn iõ¡m;ts. DßrìÇocriviries ,uri ,,íÅi¡åiË,"5ft.ï?lll;få.,.JI:ll*:',,:l;#,:ji#iËi" ¡:roposcd

^^^.- T tou or vout staff huve arry questions cor
::llff¡ JJl,î,fllfi:'i Þro¡ect r'¿.hàdãi'vi, iËÌi:iin |iåììiHilJrî".l '.i';îJi

MCR/dbr
,ttrilo{r.r.rttr.t

$incørcly,

I lr---, ,- l-'.{AL q.!-, S-erL¡¡-(-t-.
M¿rrin ,.ì. Roåhel¡c -

^ 
a^
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addit,ional ponds that EpÀ ad.vised us would not, cause
that perrnit to be renoticed.
so has DRRC represented to EpÀ that, it wirr nine i.n
the first tive years J'n Area D?

Yes.

Thank you. Let ne ask you a guestion about
dJ.scharge routes. I belteve in the docunent __

well, has DRRC uade any changes in the proposed
discharge routes for the flow fron the t3
sedi¡nentatlon ponds since its April - or rnaybe ,July -

of '92 filing?
DRRC has evaluat,ed different f,Iow routes. Àt, thls
ti¡ne the infornation ln this application Ís correct.
So the flow route for which you seek a pernit for
the dlscharge frou pond No. ll ---
Yes .

--- is that pond No. 11 would discharge to a dit,ch
and then t,o a dlversLon rather than to a tributary
of EI¡n Creek. Is that correct?
Pond No. 11 would dlscharge to thE north. There,s
an outfall flow route nap thaÈ ls included !n the
pernit applJ.cation.
Pond 11 vill discharge to the north and not to t,his
drainage lndlcated here?

No, Pond 11 will go around Àrea C to the north and

q

6

7

A

9

10

11

1n

11

14

1?

¿u

1L

¿¿

23

¿a
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D

operator who is movlng dirt where he,s noc

supposed to and can take enforce¡nen! act!on
against thac operat,or?

T:{E WIT}IESS ¡ Yes, ir, ts.

I.I¡ÀRING EXÀI'{¡N¿R ROB:RTS :

Àll rlght. Thanks. Thac, s following fron e

particular questlon. You don, t have any o!ber
wltnes se6, Ms . Llvlngst,on?I

t1

L¿

ll

1q

tÁ

1?

18

23

¿>

or two lf I raay,

subs equent' t,lnre .

IiEÀR¡NG EXAi.IINER ROgSRTS :

Thls always hapgens. Go ¿head,

QUESTIONS BY MR. FREDERICK:

Is iÈ not true that right this minute if Dos

Republicas trent, out and began min!og-releted

actlvit,les on. that site r,richout a permit, tbât,

Èhe Railroad Co¡umlssj-on could go ouc snd st,op

it? Is Èha¡ no! true?

I believe ls's t,rue, t,har !hey could s;og it.

So the Railroad Con¡rission can go conduci

lnspections and stop wh¿t, it perce!ves to be

iIlj.cic act:vity whether or noÈ, there is a

perroit; isn't that right?

welI, I'n noc sure of all of the ramif!cat,Ions

GLENDÀ FULLEN, E ÀSSOCIÀTES
400 stest l5t,h streeE,, suir,e 604

Àust,ln, Texas 78701
(512) 4zg-?Bg3 Fåx (5t2) 4?g_3303

MR. FREDERICK: I båve one

aod ¡ don'È rnind doing it at a

u-þ)



of t,har, but , f or exanple, lf a rancher tras to
go our rhere with hls bulldoier, I don, t, thlnk
the RaiLroad Con¡nlssion would have anything to
say a'oout lt.

HEÀRING EXÀMINER, ROtsERlS:

Okay. WeIÌ, I càn read the act and I cen read
the sEatute ànd this 1s really getting inro a

Iegal lnt,erprctation and analysis and you, re noÈ
a lavyer, are you, Mr. BlaIr?

t^

1',|

1'

'!?

ìt

20

¿¿

¿J

24

z)

MR. fREDERICK: One.

QUESlIONS BY MR,. FREDERICK:

O. !t, i9 true ÈhaÈ you have been in touch __ chac
!s, Èhat ¿he staff and the Slerra CIub have been

. in t'ouch, but.you don,t meån to convey to !he
Exåminer thac t,he reconrqend,atj,on you read ls che
one enCorsed by the Slerra CIub?

À, No. t{e. haVe Jusr been ln contact _-
O. ID cont'åct.

À. -- as se have been in conÈact wl,th Texas parks e

Wlldlife DepartnênE and the agplicanr.

¡¡n. rneoenlcr: r have no

f urther ques!,ions.

GLENDÀ FULLES, & ÀSSOCIÀTES
400 WesE l5th St,reet. Sultê 604Austln, Texås ?g?01

(512) 478-2883 Fax (s12) 4?B_3303

ÀII righr. Ànything

a ?Â

lHE WITNESS: ¡ åm noÈ.

HEÀR,ING EXÀMINER RoBERls I

eIse, Mr, Frederick?.
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FINAL EIS. EPA REGION 6

Àl I right. Ms .

get Che Sierra

touch language

Â

a

tô

l1

L'

t1

'tß

17

IO

10

20

¿¿

¿¿

25

. HEÀRING EXÀMINER ROBERTS3

1 | rri ñãêi^ñ?g¡ r 
-..Yr -Y.. !

MS. LIv¡NGSloNr I didn't

Club clarlf,ication of Ehe In

and of the possible benefits to

be gained by staff's recotnrnendatlon. vle have no

questioas.

HEÀRING EXÀHINER ROBERTS I

So you have no quesÈio[s?

MS. LIvINGST0N! t håve ûo

questions.

HEÀRING EXÀMINER ROBERTS:

ÀI I rIght. Ms . Herrlng?

MS. HERRING: I have one

question.

E XÀ:,I I NAT I ON

QUESTIONS BY MS. HERRING

Mr. Blalr, do f understand when you say no

dlsturbânce, does !bls mean no Etruccure roads,

no lnfrastruc¿ure can begln until t,he u.s. Flsh

e WlIdIife makes chelr decislon even t'hough the

perrnit here ls granted?

v|hat, It roeans is !hac the Railroad Comruisslon

pernit requlres -- Puts ô burden on the

GLENDÀ FULLER & ÀSSOC]ÀTES
400 1¡est 15th ScreeE, su!te 604

ÀusÈin, Texas ?8701
(512) 478-?883 Fåx (512) 478-3303

NPDES PERMIT. EAGLE PASS MINE. TEXAS
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operaEor I on the PernIt!ee
disturbance occurs within
thac this permic provlsion
as't,he -- Èhere ls a need

occur unE,!l t,he apg'I!c6nE, comes in co e:!he!
revise their

l'l

It

t1

l4

tò

l7

1õ

20

t1

¿¿

Èhe

MS . HERRING: Okay. Thank
you.

HEÀRING EXÀMINER ROBERTS:

Is there re-dlrect?

Fish e r{ildttfe Service for their pIan.

E,o ensure that no

Pernit or they get an agproval f:or:r

the permit area, åno

aPplles as -- ¿s J.ong

for no dist,urbance go

MS.

guesE:on, Just a brlef,
asked by'Ms. Herring.

e 387

FURT!IER, EXÀMINÀTION

,QUESlIONS BY MS. RÀVE!:

Ànd that, 1s, !he change thac occurred beEHeen
t.he languåge contalned in Excepiion 4 êud t,he
Ianguage. that' ',ras juat read Into the record, ¿n
r correct Èhèt t.he ¡oain reason for the chEnge
!¿/as to place the burden on the permrt,t,ee t,o
ensure no d!sturbance å,t aIl and not just no
mining dlst,urbance?

that , s correct. The origlnal lang.lage !;1 the
GLENDÀ FULLER & ÀSSOCIÀTE5

400 Wesr 15th Streec, Sutie 604Àust,in, Texas 7g701(5r2) 47s-?OO3 Fax (st2) +zs_¡¡o:

RÀVEL: There, s one

follow-up to the quest:on

u-þö



I

ç

6

tñ

January 10th,1994, staff response to the

Examiner's proposal for decision said rhar t,here

should be no mJ.ning dlsrurbance. The new

language thaE, the staf: ls proposlng is chat t.he

permittee ensures there ls no dlst,urbance.

. MS. RÀVEL¡ Tha-.,s alI we

have by way of re-dlrect, Mådån Examiner.

HEÀRING EXÀMINER ROBERTS:

ÀlI r19hÈ. Àny quesr,lonsf Mr. Rochelle?

MR. ROCHELLE : No, ma'arû.

H5ÀRING EXÀMINER ROBERTS:

Mr. SeweII?

MR. SEWELL: No, ma'em.

l{EÀRING EXÀMINER RO3ERlS ¡

MF FÉô,{ôFi 
^Lt

MR. FREDERICK: No, na . årû.

HEÀRING EXÀMINER ROBERîS:

MG uari{ ñãt
..Y.-...:t

MS. HERRINc: No.

HEÀRING EXÀMINER ROBET,TS: t

håve oûe que!¡tlon abou! the per¡ûiÈ -- proposed

pernit provislon that you read lnco t,he record.

Ànd this co¡!es about due to rny earlier questioR

abouÈ enforcement,. Ànd thlE may be something

l1

l?

¡J

tl

tÁ

¿v

¿L

¿¿

¿J

¿) that nay be ¡uore appropriâte for a briei, or Dot

GLENDA FULLER E ASSOCTÀTES
400 HesÈ lSch S¿reeÈ, Suite 604

Àustln, Texås 79701
(512) 478-7883 Fa.r (512) 1?B-3303
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ls Jusc t,he bes!' way Èo do buslness,

A. Ànd êven lf both phases of tne stu4y indlcate
-- have nor cåpÈured å cat, whether tt ls a ¡aguarundl or
an oceloc, sould thl.s coordln¿clon wlÈh U.S. Flsh e

lllldll!e Servlce nonecheless go loreard because of the
thet there Ls habttat, tn lhe argå?

À. Yes .

O. Dr. TeHes, ln your optnton ànd based on your
knowledge ånd experience, wourd rt be correc! co st,at6 thac
DRRC cannoÈ codrnence dtstu=bånce of this slte through

mlning-relaced actlvltles .Arlor to resolvlng t,hese issues
relecing to lhreètened or endangered specles rrlth the U.S,
Flsh É t.ttldltfe Sdrvlce?

A. If dlsrurb¿nce of the stÈe does not occur, then

I don'È s€e thå!, belng a fåctor Èo the endangered cåt,s.

A, Is it your unders!åndlng that those klnd of

ìl

1)

t1

It

It

tt

1J

24

approvåIs !:on U.S.'Ftsh &

thls tnstance?

O, Hàve you had an opporÈunlty to look at
appllcanr,s Suppl.enenÈ 4 Èo tt,s appllcacl.on where ft
corlrlts thas It, Hfll not dlstu¡b thls årea prlor ro lhac
coordinatlon and necessåry åpprovals bej.ng rgceived?

À. yes .

À, Yes.

Wlldltfe Servlce are requlred In

Dr. Terres, if Dos Republlcas refralns from ðny

F.AILROÀD CO¡.ÍMISSION OF TEXÀS
(512) 463-5925

c-7 0



actlviÈy wlthin the area unt,lI threatened or endangered

species ånA hâblÈat tssues are resolved with the U.S. Fish

e [^tlIdIlfe Servlce, ln your oplnlon, would any Èhreatened

or endangered specles or t,he habltac of such species be

j.mpalred or harmed by the lssuance of thls permlc aÈ the

Rallroad Com¡nission?

A. No, tf there ts no actlvltles on or neêr the

håbtÈats, I would noÈ see any ktnd of eflecÈ on the cats,

MR. BLEV¡NS: Mr. Examlner, ¡ pass the

wttness.

E:C\YINER KING: Pa¡tles, would you ltke to

q

l^

II

L1

t1

lß

It

lt

follow the same order of c=oss-ex¿,mlnåglon chat, we

establlshed down In EaqIe Pôss?

¡ln. ¡,OWgnRE3 Mr. Examiner, I guess you åre

golng t,o have Co let me know erhaË that ls, unfortunaÈel)'.

EXÀYINER KING: the order thãc we

establlshed was appllcant, Clty¿ Ste¡ra CIub, staf!,

Lntervenors not lepresenced by counsel.

MR. LOWERRE: Examiner, because of M¡.

Calderon and Hr. RloJas handled the cðse down ln EagI€ Passtl

¿J

aÊ

and I dId noÈ -- I would hate to ask thlngs EhaÈ were

redundån¿. It mlght be bettgr lor me Èo folloe the other

partles, the other tnte¡venors. Just -- that, way I thlnk

we cên reduce the emount of tlñe needed, and I thln.k I can

RÀrLROÀD Col4'ltss¡oN oF lExåS
,<r^ì :<1_ÉCi<

C-7L
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Mr. Nora Thooas, Chlef
Federal Âctfv1Èles Branch, EpA (6E-F)
1445 Ross Âvenue
Dallas, TX 75202-2733

Dear Hr. Thoaas:

Thls letter ls â wrltten vergfon of ny comenls presenred ar the hearrnB fn Eagle
Pass'.Îexas on 20 July¡ 1994. My concentlon 1s thac fssuance of the uróEs perurtfor the proposed Eagle Pass alne uirr pro'oüe alr porlutron rn the unlEed srâÈes
and Mexfco. SpeclfLc arguoents are as follous:

l) The lncreased coal supply vl11 oake the constructfon of addlrfonar generåtIng
-. plants posslble. These are unlfkely to be fltted ulch ådequate 

""rubb"r".2) There 1s no evldence !ha! ocher alr pollutfon sources ln yexieo are berng re-
duced. Theret-ore. any further eulssfons sfll be strlcÈly cuaula!ive. Âfrpollutlon 1s alreedy belng exported to the U.S. vla the generattng plants,
saelrers, and steel aflls 1n Hexlco.

3) Bfg Bend NatlonäI Park 1s norlhlresc of che plancs, ls belng affecced by cne
current eolssfons, and wllr be furÈher iopacted vhen carbon Ir ts fully onrlne. lt¡e effect of sulfur dloxtde precfplratfon on planr/anfoar co:ounitlesln Èhe park eas nor quanrlffed by rhe EIS.

4) Â1r polruriôn ,.trpsers on the serranla der Burro and sierra de la lladera vlll
probably be even great€r rhên on BBNP. The larter nounraln range ls parr of
â proposed lnternarfonal bfosphere reserve çhlch fnctudes DgNp.

5) Thls project vlll eet a bad precedent by conrlnuing a buslness as usual
approách ro border pollutlon. The oine and power plancs need to be addressedln the conEex¡ of the envtron¡ensal stde agreeaenrs Èo NA¡TA.

Thank you for taktng the6e cg@enls fnÈo sccounÈ fn your declslon to deny or
lssue the NPDES perDlc.

S lnc e r€1y ,

€1 ^/7^¿ vL¿¿-
Fred H, l.l1l1s
11322 Tuo Wells
San A¡con1o, TX 78245

t7 -l

rt I

t7 -3

l1 t

t7 -5

Fred H. rilills

l'l-l Air qualirv will worsen due to increased coal suoolv. Refer (o pan il,C.2
of ùis FEIS for an update of air qualiry issues. EpA undersrånds r.rrar

Carbon VII could obtain coal from already permined mines in rhc U.S. or
from non-U.S. sources. EPA funhcr understands .tha¡ tie size of the Eagle
Pass Mine is such that it would meer only existing coal demands. EpA
has no evidence that issuance of this panicular permit would in fact be
responsible for increased air pollution in tle U,S,l if a direcr linj< berween
the NPDES permir and U.S. air pollution were esrablished, so riat permir
denial would reduce such pollution, EPA would likely deny the permir.

and
Pat

I t-J

agrees with these commen¡s,
ILC.2 of this FEIS.

Impacts to Biq Bend. olants, animals. This comnenr is responded to in
Part II.C.2. See also, responses to commen¡ lener 4, especially beginning
ar 4-51.

t74

17-S Proiect will set a bad precedent. EPA has sought, but not found a direcr
linkage berween its decision on üìis permit, and air pollurion from Carbon
VII. EPA also has not idenrifred any in(emarional environmental prorocol
which pertains directly ro i¡s decision on ùe DRRC NpDES permit. EpA
agrees that if ¡l¡e Carbon VII problems are ulrimately solved, it wi.ll be
through binadonal negotiations between the U.S. and Mexico, and is
commined to pursuing such negotiarions.

VII causes severe, unâccepuble air pollution
noted, As discussed

v-t¿

EPA notes
discussion in
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Ff,oHt Th.odo.lr Coppocl

SUBJSCts CoÍaûlr on drtf t lavlroaarat¡l trrp¡-c¡ St¡tt"¡ot
Dor Rrpubllcr¡ R¡¡or¡rcr¡ Co. prçorra Corl Hlnt, Eagle prrrr lrrrr

SccrloD 4.lr Hlalnt propo¡¡l

,8.' 
I

Prt. 4-6t th¡ lf Âqulle Souttrr.¡t Nârurrl 6ar ptpallnc lrnot. {lnactlvGrr la tha d¡¿!.t Bavlro¡rrntel Inpact Strc.;ne ¡rr¡.t¡f.tt laqutloen nt!, p¡rttculrrly rcgardtng úiii¡tag.
S.ctlou 5.2! ll¡tlr Rrlourcc¡

Sagr 5'llt crouldset.! - thr rubJrc! of rropaard hrartngr befor¡ thr Tsx¡¡R¿tlro¡d cq'¡nlrrto!. Progo.l ror-dccrrton, .rc.pt,ton¡, erË rcplru to .rccp.tton. ¡lrardt fonrrrdrd to !!4. DRrcrr ortitn¿l ¡vor¡ rpplrcetion ro rh. fux¡, tö-¿
B¡tlro¡d coÍnrtrtla¡ rt¡rar th¡t, irh¡rr r¡ io lno*.,. ¡etur¡rly occurrtnr rubrur.f¡c¿ urt.r.ctrhta th¡ propord olor rrcrr,'enar,itt,.io-e;a-; i;;-:"1 . r".",sú¡rr-stthto tha propoaad pañrtÈ ¡rGr or ôdJacaôÈ ár.a., In fact, !h.rr ¡r?SrouDd.t.a.r.cpr.Dd v¡crr ncu¡ on DRRC piopctty, ôDd Â¡ rGlrr o'a r-rt erthtûrh. propo¡ad p.rrtr rrer. DR¡c dtd noc dticlå¡e iúr pn.cncr of rb¡¡¡ ,.tr, toltr lpp¡lcrÈlon or ta¡t th¡E co dc!e:rúla. yhlg Gffacr ¡talnr vould tr¡v¡ os
srouadr.!.s ra rh¡'rrr¡. (r¡r,r ¿rrii-Eis, ãi iiri-ã li-iltr.-ili.'i.i.., .tprln8-Í€d pool' at lr\rer yi, loc¡trd n¡.r-. u"i.i y.ll vtrhtD thr pir:rtt bo.¡¡d¡ry.)¡'! rerponr. ro tararrogålorrc¡ for rha raopaDGd Rôtlr.rd con¡rti¡to¡ hurro¡r,DBRc-¡clDqrl.dgrd ttrri drtll hol¡ d¡t¡ for hola¡ ctth mnbrr¡ bc6tiurig vttb "?9,¡¡td t8l'doc¡ ao! ¡.va¡r arlhes pr.r.rrca or ebocnc¡ of vacer ta ãhosr Ëorcr¡oRRt h¡¡ ao tnforrcton rcgardtn¡ trouadrðr.! tn thooc hot.r vtrh rhor. auñber!rtùtch ¡1. North of El. cr¡"k ¡od 9à¡h ot çerl¡ oE ¡djotDr't propGrry. coartd.
::1b]._!il?prton rõr pr'cnrcd. ¡r rh. rGo,p.D.d hceriag "t,i"l ;;-;å; eirvrourlyLnov! rat¡ÉtDg troundr¡rÈ.r t! lha ¡ra., elthough DRRC rÈttt clcctrd ¡oi co re¡clt¡ ovtt yctl¡ for th. r.o?aDad horrla¡.

18.2

SccÈlon 5.2.2 t 5.2.3t

Pagrr 5-12 tluough 5-l8t I hrvc no! found ô dlrcurútoB oí lhc cxtreæly
b¡d qu.ltry v¡cc¡ found tn Honltor l¿.¡l 4. Iofonuslon provtdrd to Èhc R¡ll.
ro¡d Comlrrlon ¡Ìrov¡ Èh. to¡loelng¡

¡crtvc¡ lt It
Plar!G conr ldcr

r 8-3

.\¡lhough 0RRC dtd not dlrclor. ¡hG tround cl.vrtlon of W-ôr ân cstltnrr. t,âkrn
f¡qn ¡ to?ogr¡phtc såp 1.7ó8r. thr b¡d r¡¡cr levcl ts lStbclow th: curface,
or ¡t 750r. Stretlgrrphlc colrnn¡ tndlcâtr tluÈ thc co!! tn thG NorthG¡!lcr¡
portloa of tha pôr¡ot! arGa eharG Elo Cr¡ck r¿ould be ntncd through reugrr from
7l0r to 7ô5r¡ dcrprr th¡a !h. b.d rårGr ln !lJ-L.

Hltht th. nlaln3 lhrough of lln Crcel c¡u¡e thG rcl.rs. of b.d Et,er alrhough
thr Elnlôg vould t¡kr pl¡c. South of ltl.¿Î Dtd DRRC lnclude such vory bad
lJltcr lD lts d.tcrotn tton of thc qu6ltfy of dlrctrargc fron lt! rlÈ.? Hhôr
volu¡r¡ of n¡tcr uould br cxpcctcd? llMt trflpecÈ eould thlr håvc oD llm Crcck
rDd thr Rto Gr¡adc? Hlght the bÂd qurlltt ràtcr b¿ fron c vcry drep sourco
rnd brought na¡r th. ¡url¡cc by feulcfng tn thc ¡rr¡? tlh¡t lñpåcr tæuld btaottng,
tì¡vr ln th¡t c¡¡r? llMt ¡bou¡ conÈ¡nìtnrtloa of htg,h qurltty rhtllov ground
urtrr by rolerl¡ ol thr dcrgrr b¡d r¡rtrrl

U-lJ

Theodosia Coppock

Ií?actt !o ¡urf¡cr ralar ¡nd gtouod varrr qurnÈlty rnd

ct
I 2 ro00

l8-l

S0a.

2.m

Gas pioeline still active. The Aquila Southwest pipeline is aoivei pan
IILA includes a change ro refìec¡ üar façr. DRRC inrends ro move rle
pipeline rathcr than mine around it, and has already contacted Aquila
Southwest to begin coordination (Kost, 1994a),

lDS
2J,õõõ

DEIS assumed
tesponse to comment l6-30 above, and ûre general discussion of new
information submined to the RCT, which is provided in Section II.C.l of
the FE¡S. Other responses ro rhis lener discuss specific informarion
subm.ined with the lener.

t8-3 Bad qround water ouality at MW-4. See rlre response ro comment l8-t7
below, for a discussion of ùe potential effeca of ùe poor-qualiry watcr in
the vicinity of MW-4 on surface water. EPA is aware of no specific
information to indicate that üere is a very decp source for ûre
poorer-qualiry wåter, or that faulting in the area provides a roure for irs
upward migrarion ar an unusually rapid rare, or rhar blasring would causc
an increase in ùe hypothesized flow along rìe faulring. The available
evidence, while not conclusive, is consistent wirh üre local ground warer
being located in a poor aquifer in which there is limited flow. Moniroring
requirements imposed on DRRC by RCT are intended ro derect adverse
impacts; DRRC will be required to tåke correcrive acrions, if necessary,
such as replacemen! of water resources damaged by rhe mining.

The
e also



scctlgn s.?.fi l,rrpact rclatcd to setcr us¡ 
Pr8' 2

Pagc 5-I8 & l9r DRRCr¡ pr";"r;;-;";;Lrc oe Rlo Grandc vÂrrr rt8hr,, ro pro.vlde va!'r nccdcd for duot control doer nor i.i. tnto conrtderrrron ãurtat¡ncntso¡ eat'r usG rhrough rartontns enJ J;;;";;;';ii"rmcnr¡ duc ro eârc",horGaScs.¡ne m€r. Þo¡¡r¡rloa o¡ uarcr;t'iar-J;;;-;;; il. rM¿ rhc holder secr !o uerlham' Thl¡ unrerrabtrry of *i.i-ril-,itl'Riã'cr"n¿" ar¡o affccri rhc porsn-tltl us. of Rto crâDdÊ "à¡cr ¡or-irris.ri;i oi-pt"nt. urrd ¡o r¿r!or. chc ¡¡Br'ftor '¡lntDg¡ rt rut nor ¡o.av¡tr¡uii'-rrr.i""i.¿i¿ Gvcn rf u¡e for rlut purporrvcrc pc¡¡ìtr¡Gd. Addlrton¡¡ly¡ Reilroed a;;i;;;"" rGSu¡aÈtoná rcqutr. DRRC ro:lÌt::' !h: ":,:I rupprv or ;; ";;;-;¡ i;;;;;;; rn sÊár prop.rÈ, uho obLrrata¡¡ or pôr¡ of hl¡ or hcr.. aupply of gr¡ri ioi-jo*rer", agrlculturrl, or othcrIeStrtmÈ. u¡c fron en undrrgroui¿ i. irii"i"'rãurcc, uhrrc rhc u6r.r rupply harbtcD rffcctcd by conr¡Erná!tõo¡'drrtaurroo-oi iit.r-paron r.!ut*ng fro,ú rh.¡r¡rf¡c¡ Erntnr.cÈtvr!rcr¡ rh;."";;ii;;iùii ii Rro cr¡¡d¡ r¡rer ¡l¡o ,n¡k. rÈ¡o lo'ppropstrrG rourc. ¡¡ an rl!rr¡r¡,r".-iií ütt "r.., lorÈ du. ro 3rD. q..vrccrrEt Ànd. thcr.bt .ffGcrtng do'c¡crc .J-it"lrro"r u".. such ättcrDåÈrv.1."rcr y€utd h¡y. ro bc drrrvci_¡d ou..iJ".-'ir,i'uiu'a"ry ot rhr v¡!cr dr¡Èric(
::_:ll:l rntcr.rtghrr rpplt.. rurthcr, ¡pr;.-¡G'r!¡!,r¡ rrì¡t v¡tcr rtshr¡ n€vr¡rocrlr'd ertb ErErDr rrc¡ rrnd¡ rrG not trri¡fcrablr for mrnrng urr. ¡o d¡t.,DRRC h¡¡ aot ¡rtt¡rttãd .o.qutrrqÃtr rclattng to rIrGsrì¡!ry. u¡t.r for thor.¡ffectcd bt ¡tarDgr for ltr oìrn du¡! ruppii.r'roi no.dr, or rh. r.Gr!¡blr¡tìr.ncof cov.! rflcr !ìtDlat.

8-4

l 8-5

s¿ctlgr 5'1.41 Blologrcel arrcrrrænt of rrnpactr to cndrngcrcd ¡nd thrc¡tr¡co ¡p6ct.rPagr 5-35r thc. !lrst_parrgrrph ñGnBloir tht potcnttal !or to¡g-¡6¡u lo¡r ofrlpsrtra h¡btr¡È du¡ to oúcr¡-..;J t;-;i;i ioìr ¡.n"..t rh¡ cr¡ct vlrh orh.rco¡l brc¡u¡r ot lhr undcr-crccr coi¡i-rt;;';";i;.y. Ir rr o7 uDd.rrrrndtnB rrr¡Ècoal vt.ll lr¡vc ro br broughr ta fron.iiiLl-.""r.. to blcnd vlqh Èh¡ co.lo¡'lc plrn¡ !o ñrua r¡ oraãr to urlis iül_äirl-ei'. orra. ¡rr. co¡r up ro ¡qu¡lttt vhtch cra b. ur.d ta rhr,C¡iboo-¡-i"ii pi.n..¡ lrur Èh.r. t¡ Eo co.t¡t th' proæ'cd ñtn. rtrr of ruffrcf.EÈ q-¡iiv'i".cconrpri¡h !her, puçorr.

l 8-6

9!e!ton 9.6.2scctlon 5.6.1 tÍp.cÈt

,r. "llTi.t,1lr^ll:i:1lr:.,rlc¡¡¡ 
r¡fcr ro thr coffi!r on s.c!ton ¿.r rÊBañrDB

l*.::':;'-í::.?:t'llT-:*.t1.,:qr:ii ;; a;;.;;; ;;;.ãì-;:;:;. ;:;"ii",
:n:.:,:: ll:.:i:;_::.'"i.iri.-ri"iii;; ;; il:'ii1.;:;;'0"";';;'irl'il#ll.'n"El¡G rtt. .nd rh. v:¡y brd v.r.r tE røãrror-riiri-¿:"-"''-'- 

vò ¡¡rr P'ePa

Srcttgl J.?.3i EcoDqrÍlc & crçloyncat l8prcr! of rh. E¡8I. pâr¡ HlncP.8.5.5¿t Te¡. le¡d v¡iuc'rnd,oyl¡ii trp.",". À copy of it" t,.o pagc ltatof la¡dovarr¡ vtthr¡ ¡h¡ pG¡$tr.boundery tr cocrorco; pGrso,¡ âDd.ntrrt.! rttch
:y1d.l. rtcrtvtns e royrity. r¡¡rràuiñ'¡iiJãli'..ni¿'.r. *. ;L;;';;'f ¡r rh.nJorttt ot !b rclc¡rr lr omtd by Cãnrottdrãloa Coel Cornprny ¡ni-råjlr¡ of rnrla.c¡td f.6tlt¡ royelitrr to lho¡¡'omer. vtl¡-*t u. p¡td to p.rro.. or r!Èttt.¡lD.l{¡v.rlcl CounÈ7 rr rtrovn by th. rddr.r..r o¡ thr lti¡. S*l"i oi-fi.c¡ DR.RCT¡R¡llro¡d Coñrlr. toa eppllcrtton.
s.crloa 5.7.ts popul.cton tfipâct¡

Prgcr 5'55 rhrourh j-ir¡ Thr EIS r¡fcr¡ !o rh. pcrcGnlagc of Joba vhtch canbo frllcd lron thr loãet l¡bor forcr. X"itcri-t.oo" ls c.s!sln¡y toc¡l vtthPJ.dl:l Negrrr bctng,oaty rcrorr th¡,tlo Gnad¡. Th.r. mlghr ucll bc th. uork.rrthC gts rrfrr¡ to ¡i "rroikcr¡ rrrtain¡-ouiriJ"-ir," co,rncy Jrlnii-;;r;ï;r drr!¡nc.of th. Dta..ñ Prr¡on¡ vrrh !h. rrrtui rrqurred !or nrntn6 do rc¡rd¡ ta !,rcx.tco.I¡ vould b. u.d.rrr¡Ddrb¡. lor " corç.ny-iuãñ-i.-onnc *,tiËr,-i.'Ji'.llilri,

18.7

184 @? Refer to ùe response to comrnenr l5-7 andrJ-r r aoove. tt needed, replacement supplies will be available ro arearesidcnts from the City water line to be .rrri¿e¿ ro the mine sire.

I8-5 Ig-'huh qualiw qgal ît mine sire. DRRC reils EpA riat coal at rìe miners or aoequare qualiry, if coal beneaù Elm Creek is available.

t 8-6 ImoacJs of blastiqg. As nored in response lg_l above, ùre pipetine will bemoved. No specific evidence for a faúlt zone in úre area of MW-4 or fora.deeper source of poorer qualiry warer has been identified; wirhour suchevloence' ue- lmpact predicted is hypothericar. section ILC.5 describes rheprovisions of SMCM designed ro-protect properry ou¡side råe ñ"ri-^;;from blasting impacts,

l1iîI tr:ï+!eq:::t! : lu! , Refer to Appcndix B, response ropuouc neanng comment 8_2.

l8-7

v- t4



Pagr 3

H.rlcrn omrrshtp to hlra rlÈr oetil frqn Hcxtco to vorl thc Eåg¡! p6r! Hlnr¡,gcralrrlblc undrr u. s. l¡v to raBtrft ttr rcqutr'nrnt¡ for voitcr¡ rxpcrr6nc.dln 6lDlnt. 10 tha bart of rt tDoel.dgr, DRIC hår n.vÊr conmtt!.d not !o hlr.vorlcrt for rh. ¡ru¡ fron Hcrtco,.mr h¡r t! comrttcd to hrrÊ onriû. s. crtrrr¡r16¡ldlDt lo tha uatÈGd s!¡Èr¡. !t h¡r oDly rcfcrtd !o iloc¡I, vorlcr¡ vhtch
eeatly wuld t.cludr tha Pt.drrr xctr¡r rru. 

^¡ 
stÁr.d tn th. Ets, DRRC túr notPactflc planr for Job ¡rtlntDB protr¡lr!. ár thl¡ !tnr.l¡ ordcr for l!.{l¡ ¡.rar¡rn! of !h. t.pacc¡ of v¿rrou¡ awb.rr of loc¡l/trcn'loc¡l üfPloyñaÀr rnd In'tgraat populrttoa !o b. conplarc and rtudy ¡tl tharltarn.llycr, I bcll¡vr lc rould b. rpproprl¡t. for EpA to do ¡D rartyrlr of

lÎ?lctr rrru¡rln8 frür r rttu.r,lon tn vhtch th. ts..r EúJortry oÉ ¡tni Job¡ ¡rrfltlr.l by |lc¡lc¡¡ D.r¡oÀ.1¡r rrrldtug tn tlqtco. tt, r¡ouid br vcry.rry Èo brl¡6lh.n ¡cro.3 tha Rto Gr¡ndr ln rhurtta b{ra. ¡! ¡htf! ch¡n¡,G.

18.8

r8-9

l8-10

r8-11

r8-r2

Ccnarrl coñla¡!rt

l. EPA'¡ EIS dl¡cu¡¡c¡ rh. rtturrton vlrh c¡rbon t & I!. c¡rbon lrt & lv ¡r.
æy ttr th. pl.r¡qtat ¡f!t.¡ rhould Èhat b. coa¡ldrrcd?

2. lc Mr brcn rrportrd !o m. th¡t th. !¡g¡a p¡¡¡ offtcr of !h¡ Tar¡¡ laployrent
co@l.rloD h¡3 coqnlrd rh¡r Jobr cr..rid by thr progæod ul¡c vq¡ld lì¡v. ælry¡cr on rh. hlth un.4lotarai r.t. ln lrvrrlck couatt b.c¡u.. of rh. v.rl htthp.rqGocrt. of ol¡rant nrltr¡ t¡ tha CouÀrt.

3. Ptgurr l.l Propo¡¡d l{oaltoslng rho}r | ðrpollr vr¡li aÈ lbout th. ceogrr o!th. û.p, but I h¡vr !oÈ found r dl¡cu¡¡loa of ¡h.È tt tr. uh¡r vlu tg b. u¡Gdfor, hor drrp vflt l¿ b., bây vill tf br couplcrrd end u¡rd¡ trc??i

4. A nrmbtr of prrroar h¡vc com.DtGd to Íì. th¡! rupÞor! for rha rìtD. projact
M¡ drclf¡cd ov.r tln.. l{eay pcnonr yho lud prrvlourly rlgord lectrri to
¡upporg of rha ElÃa rì¡ru r.tr.È h¡vl¡t doûa ro.

18.13

5. IÈ h.r brra r;gorted !o n. by par¡ont conc.aD.d rlth thc etdragrrcd lpcctcr
rllulrtoa.E !h. Elôa rttr t,h¡qoRRC dtd rþr r.port tf¡ vlldltfc coarultlug
llru tçloyrtr. .tghllnt of r Jagurnrdl lã-¡hc rlt. ro rh. Râttrord Coilltrrton
thr¡ co¡¡ldrrlng lrr rpptlcecloa. th¡ couul¡tng ftr:ur epparrnrly ordc lht
rrqulrcd Doiltlc¡rton to TGr¡r P¡rL¡ t 9tldltfc vhlch, tB turn. Dôtlfl.d thcF¡tlro¡d co-rtrrton. Thlrr.cøbtard vlrh oR¡cr¡ frll\¡r. to dtrclor. lbr prrrrncrof err.r nrll¡ on ltr ov! prop.rtt rÞd f¡t¡u¡a to tcrt ¡ho¡c vrlt¡ to dalarEtarth. lÍpact of ¡latrt oE gloundvt!rr, h¡r c¡u¡.d E at to bccooe coocrr¡.d rbout
tb¡ rr¡ul¡¡ of th. '!r.¡f.îoaltorlaSr ¡D¿ r¡alf.t..Ètagñ arroclrttd rlrh Bp rr
¡iPoÈ¡ p.rrlt. StDc. tha p!.¡.nc. of t¡r¡r v.l¡r ¡D¿ Jrtu.rundt h¡vc not b.Ên
rePorledr thc quallly of thc ¡clf.sontÈûslnt ôad..lfçt.ôtlng lrer brcocrr I
qu.rtloa lor uny.

| 6. tnctorra l¡. copy of.¡ì rstlc[. frær ¡hc Er3lo Parr-Ncwr Cutde vhtch ñen¡lon.lð'tq I th. f¡ct th¡È thc bu¡ln.¡a comountÈ,y tn Er¡lr P¡¡¡ l¡ dtvtdrd oÁ th. t¡¡uc of¡ lha pro?o.¡d ¡lnco

l8-8 DRRC is Mexican-owned and mav hire non-U.S. persons. DRRC's sured
intent is to hire as many people from Maverick County and south Texas as
possible (Kost, 1994a\. While this would not preclude ùe hiring of
Mexican nationals, it is not anticipated that tlrere would be any large scale
hiring of workers from Mexico and an analysis of rhis option is not
needed, Also refer to Appendix B, response to public hearing comment
8-2.

I 8-9 Consider Carbon III and [V. As noted in response 4*44 above, EPA is

not aware of any plans for Carbon III or IV. EPA has already determined
that the existing Carbon I/lI has unacceptâble adverse air qualiry impacrs in
the US.

No effect on unemolovment rate. Comment noted, Please refer to lhe
comment lener from the Texas Employment Commission, Eagle Pass Office
and Äppendix B, response to public hearing comment 8-2,

What is the spoils wells on Fieure l-l? The spoils well is discusscd on
page 5-17 of the DEIS.

18.10

l8-t I

l8- 12

18.r3

t8-14

Mine suooon dwindlinq, Commen! noted,

Reliabilitv of NPDES self-monitorinq. Most water qualiry nroniroring roday
is automated, with tcsting being done by independent laborarories,

News anicle re: businesses divided on issue of o¡orrosed mine. Anicle and
comment noted,

^ 
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PFOPERTY
MAP

TRACT NO. NAME

ATTACHMENT r/8.116(e)
LANOOWNERS W¡THIN THE PEFMfT BOUNOABY

CONSOLOIDATION COAL COMPANY LEASE:
1 Reserve Coal properties lgoo Washinqton Road

Company . John Schlueter pittsburgh, pãnnsytvania 
1 5241

KlNCAt0 LEASE¡

2 Or. Dan Kincaid

2 Keneth W. l(ncaid

2 Hot¡is K¡nce¡d

2 James G. Kincaid

2 John M. Kincaid

2 Lelia t(ncaid Mathis

2 Joseph K. Klncaid

2 Jewel K. K¡ncaid

AEASCAL LEASE:

5 Amado Abascaj. Jr. and
Rumalda M. Abascal

MAVERICK COUNT
WATER DISTFICTADORESS ACCOUNT NO.

535 Greer
Pitlsburg, Texas 7586

3030 McKinney #605
Dallas, Texas 75204

36.|9 Plneblutf
San Antonio, Texas 78230

P.O. Bor 25
Sabinal, Texas 78881

P,O. Box 25
Sabinal. Texas 78881

P.O. Box 569
Sabinal, Texas 788e1

P.O. Box 25
Sabinal, Texas 78881

P.O. Box 25
Sabinal, Texas TBBBI

2406 Monteney Ckcle
Eagle Fass, Texas 78852

(Water rights assigned to MARCCC
Fesource Oevelopment Co,, Inc,)

c120001 100
c1 20001 300
c1 20001 800
c1 20001 900
c1 20002000
c1 200021 00

. cl20002200
c1 20002300

Page 1 of 2

c1 20001 700
ct20001 701

u- / o



ATTACHMENT 28.116(e) - LANoowNERS WITHIN THE PEFMTT BoUNoARY

PROPEFTY
MAP

TRACT NO.

\., | ñEf1ò:
n

NAME

¡/ RCCC Resourca .

Development Co., Inc. ,

Formerly owned by:
Sturgis Robinson

Emesto G. lbarra

Allc¡a Mkeles

Josa M. Gonzalez

E. K. Taylor

Juan Antonio Valdez

Mike Hemandez

Francisco Acosta

l1

5797 Dietrich Foad
San Antonlo, Texas 79220.0350

tæ7 Ferry Street
Eegle Pass, T€xas 78852

3187 T¡na Street
Eagle Pass. Texas 7g85z

P.O.8ox 2162
Eagle Pass, Toxas ZBBS2

2366 Lorilee Orive,
Eagle Pass, Texas 78852

Route 2, Box 186 '-'
Eagle Pass, Texas 78853

887 8¡bb Streer
Eagle Pass, Texas 70852

P.O. Box 1007
Eagle Pass, Texas 78952

SilÍl Nueces
Eagle Pass, Texas 78952

AOORESS

21

MAVERICK CõUN
WATER OISTRIC

ACCOUNT NO.

c1 2000 t 500

c1 20001 600

c1 20001 400

c1 2000 1 200

c1 20001 000

c1 20000900

cr 20000800

Page2olz C-77



Chamber'someone' said
to be calling up 'IOLIs'

Aa Eaglc Pasl a}'-nþ¿¡ q( Ç¡ar:.
mcrE bo¿rd dircctor has bcãd stroôg
rumbli¡gr ù¡r þmconc asioci¡Ed
wi|¡ tbc Ch¡.ob(f orga¡litåricn à.Lr

eskcd Dos Rcpubticer Rcsourcc¡
Coøpaay îoc "lavors."

Thc wcrd our or¡ t¡c a{rÊctr lr Lhar
!*. "/øort" frcs¡ thc coal rnlnlng
compaDy scæ alcgcdly rrqucrGd
alEr rbc CàãûbÉr of Comrncrca
paçs¿d r resolution codoßing ùd
suppdring 6c cffcfrs ol Doc RepuÞ
l¡e. !o csrâblLrb â coál mhrc in M¡v.
crict Cou¡ty.

Board dißãor Evir¿ Rui¡ told f¿l.
low boe¡d difldDß lÀâr sbc fcl¡ sùe
D..dcd to adrilc r.bc6 of wba¡ i¡
bciag said.

Sbe wor¡ld oor D.@c ôc pcrsoD(s)
wbô ¡.UcBedly æqucsrcd ûe allcacd
'f¿\ncr3" aDd coty said rÞ allcgcd
pcflao ir aßciaEd eir¡ t¡c Ch.h.
ocf.

It wqJd¡'t bê rigbr (t¡ rây wbo),"
$¿ rå¡d end rriûcf boârd dtei¡sråo
Roy 7'n66 Dcr Othcr b@rd mc¡n.
b.ñ trBsed oo. Sbc also didn't sp.c.
lft wb:¡ Lhc/¿Iúr bâd bc€n, but sò¿

Eåde Do boner ebout bringing üc
ræn8 wc¿Leloog rullblin$ fr@'
uDdc? e¡d to t¡c lop of r¡c C¡¿¡rbcr
b@rd raòl¿.

"Thae ¡oigÀr bc rþr.bing þ ir. h!
we båvc ro bc cacful viü t¡ü¿
thin8r" :\{ß. Ruir rôld fcl¡ov arâñ.
Þ(f board dbÊdr3.

Tbe NEI\VS GUIDE s aæurpts of
Riday (o loca¡! t.vtr¿¡ officiâl¡ wiù

4\Jrl

Dot R¡puUt¡c¿r ¡n Eogtc Pars urd ln I'I irnmcdiarcly di¡cflrd ùa¡ cac,l

Sa¡tAntmiowcfËnotsrEcÊsrful.bot and cvcry bil of ùis c,vidcncc an
tà¡s will bê fx¡rsucd. propny bc ulco out of tlcrc, bc i¡
Mr¡. Rulz' conmcnlr ai veoþricd. and bc placcd in ùrc ¡xop

Wcdncfd¡y't stccting of rlc Càaur. cny<vidcncc rooo and ù¡t tl¿ woí

b¡¡'bosrdofdirÊctoßw€fÊsDrlrËdbv no( Stop undl l¡ b cornplc¡ld," Cbi¡
7^-a¡'¡ ¡rqucs¡ O ¡öc boa¡d. Z¡. S¡ntoya s¿id .

ofe told rbc bü¡d'bc had rcêdwd ¡ . "l just don't know why rlcs r¡h!
cal¡ f¡oñ â DG Rcpubllcar Co,"¡p*y,,. wae misplace d, but ¡'m part¡culårt

olllciat rtqucstiog th¿¡ ôc ¿r*rcr cDDcrfDcd about tlE tu¡ijuârE an

bogd of dirccrof! forr¿¡d a lÊüã lo pitb b<aaus€ tìcsc ue vcry dclic.:t
thc E¡vlrooocuul Pro¡cc¡irio ¡Dâurs,'bcâdd¿d,
Agarcy p'rovldiag brsi¡à¡ d¿¡ of Mcanwhilc,ùcquasüoncontinu
wby tÞ¿ busincs €old¡ôuÀiÌy rreatt ¿ Àt to whcLhcr c rþt a s¿llc( is missi!

!ild- êo4¡n8 uut [ncJc wò qr 
^¡nú

of s(uff in ocæ. includinc moncy."
Hc was unablc to cstin¡tc t¡l

amount of ß¡¡rijuânâ involvcrl bu
not¿d thr.( this cvidcncÊ frnÂ¡ncd t¡

appro¡imarf ly l5 criminâlcas.s ûr
ing bæk þ 1988.

cosl Eine h Mevcrict Couuty, ¡ov f¡oo råc Policc Dc+anme¡
l¡ rræ appa¡ent ¡Àar Z¡¡¡cr¿ ¡56 Earíqrr Car¿â of ó85 Triniry S

à¡d bcSuû to scrk æ t¡a æqucst Îvtsridlnghirbon ooftrrysuc€t
Prior tô tòc GaDÞr Ecrd¡g. Hc spprorlnarêly l0:@ p.ur. Surxl
cltêd urEElplolr¡cot dea f6 ôc psr las¡ wccl, ¡o t¡c procsss. bÊ losr b

fivc yeari wbicå bc rold rÀ¿ b@:d bê bro*î wâlþt whic¡ cÐntåindt b

b¡doòtaincd froûr LhcTcrat Eopby. 
-sociel 

sccErity cald, passpor
ocotCør.oissloo. d¡lve/¡ tic¿us¿. a¡d oLhcr pcnon

Z¡eor" !¡lo hd¡c¿¡rd bG bâd oò- doc1l!l.nB.
taloc{ figu¡ls 6¡ r.b oubcr of ?Ê¡. Ga¡¿å to¡d polic¡ officrrs
fare recipicnc in thc Coutty aod uld scårcbad rjlc ar¿3 in û¡c I 800 blo(t
bcwot¡ldliþràcboadþ¡.nd¡lêu.r Fcrry 5t'Êc, ¡rìd r!ât â man Õ¡

tro EPA suppming üc coel ai¡c, stoppÇd hin. Glting hi¡n bc had four
BoÈl dirrcrcr Bco Gar¿a did!'t ¡ brown wajlcr on bir propcnt a¡

l.r a.oy D€ad fcr a ¡curr, poi.o¡ilg !o thât tàc waller had b.rn t¡lcn to U

tÞÉso¡uti@insuppqrofùcFrojeã, C¡ty of F¿glc Pa.s Poliæ Dcpa
wbl:b a¡c Gâ¡rbar ború alrcady bad nrcnL Ga¡z¡ wcnt to t¡c policc dspa
g¿r$d, uot last Wcd¡csd¿y end spok¿ wt

!'{Á Rui¿ fouowc4 rrulng boa¡d t¡c offic¿¡ in c¡¡rgc of thc EPP
diæcrsr ù¡l rcocubilg was botbø. propcrv<vidacÊ rø¡. Gan¡ w
lo¡ ber. Sbc t¡id sà€ wo.¡ldo'l y¿¡¡ told th¡.| Lbc wella wa¡ ¡or ¡l t
Dor Rcpubllcas o fccl ùâr ûcy owêd pollce dcpnnenl
a fav6 ¡o t¡c Châ¡nbcf tn excàâ¡lgc Clicl Sanoya ind¡caæd bc u
forpassågcof6erÊsolutio0, prçûri¡g e comple.c npon oa r

"l( r.raú ùât pcoptc w€rc 8ki¡g du,utioo¡ and wouJd Þ ¡ubolai¡t
tùca¡forfavonbcc¡lsaùcc¡a¡¡bcr to lDt¿ri¡ clry m¡¡¿gcr Lupc Cl
håd psrçd ¿ rûolutbo, ¡Dd ¡ doo't doat
tÅlnlthâtbriS¡Lldon'tt¡<iwtfrbeæ lo ùc mitlst of all ûc¡c dcvc¡o
It úÍìln g to ¡t (but) lf we lrr goilg rrnu, Chicf Sanoye hal not yct bc
todolLit'!gobgtobcforûcSoadof aekcd about a couplc of særcoc
t¡c cooEl¡dry, n¿t bÊcu¡r€ w! c¡. cvidacc scizrd in a c¿rc-whicb ¡
pÉrt tbea t¡ do a¡yrÀi¡B fú r.hc EinS uscd a¡ Cily Ha.ll by sôr

cb¡¡rbcr," Mn, Rulz tôld r.bc b.ad crnptoyccr,
Mß. Ruir sâid sÀc would no{ alcn. According to infornedon ob{¡jE

don nancs -but 
I jrst rrâ¡¡ yq¡ to b. by tlc NEWS GIJIDE, r policc of

swarc ùâ¡ Lbcfc iJ tåll going on." Sbc cêt wal ünon8 lòcs. Hc had b.
allocrpcss.dm¡¡cdfc€ting¡ofisru. using onc of ùaç rtlrcos. sciz€d
ing funòø suppof! noüng Uìcft r¡! cas¿s arxt whic¡ bclong in ûc e
Clr¿¡¡bcr membcn on bodt r¡dca of dcncc.pmpcny¡æm.i¡hl¡officcl

(Con't on page 2A) (Con't on pagc 8A) L

n^TE OF FJCIIÀ\GE of rù¡
pao ru bclng quoa.d Frld¡y ¡a
f,J00 or JJ ær prs to o?Ë by rb.
Frmtlr! S[¡t¿ B¡nl wbcrc tps
wtæ btlrg t¡kcn both lor drpoelt
¡rìd ! prymnl m b¡ro. NBC
Brnl vu nq4 qu6¿ng rn cxchrngc
rrt¡ mr trurB prs ù p¡ymh?
on lo¡m. FSB sE ¡.lllng pet ¡a
Jl0O of J.l æe Þ€d to om whllc
NBC ru mr klllng pac. Ccr¡r
Moæy Exchrngt wrr buy'ng pcsa
¡t 3250 of Jls æw p¿s to om rnd
ht rolrtg p.s ¡¡ Jt0O or J.l æç
p.s to oæ u ol Frldey rftcmæn
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tl

il
/ CHA¡VIBER ...

(Con'u from page lA)
thê ¡ssuc: t tos who complclcly suÞ
Pon a¡d ùos who still havc ¡escrva-
tioru cvolving around cnvironmcnu_
ctnc€fns,

BEd dlurors' con¡a¡sut wet
thar ùcy a.trÊady havc passad a feso-
luüco ard ùâ¡ PiU suff¡cr.

Thc u!€ of rb€ Eåglc Pe$ Cbâmbcr
of Coamcft¡ o funlrcr politica.
Yicwr rllo wct \€ry mucà on Mß.

Ruiz' mind. Shc was unsæt rJut a rc.
ccnt Chambcr of Com¡ncrcc brc¡I.
lasl bad bccn uscd Ài r¡c lonun (o |¡ll
ebout ûc upcoming clccr¡on on ùc
rir¿ of t¡c intcmaüoÉl bridgc.

A Ch¡nbcr boüd rJirccrd did ú¡c
ejk¡ng at ûat brcltfñL Mrs. Rui¿
noütd.'f wâs vcry cor¡crmcd...l
don't lb¡nt üa( war üc placc for ù¡s
pcßon to sfEajr l Snokc to hLn, hc's
nol hcrÊ ri8h( now. I spokc to him
priertrly and ¡ told him my (înc€flLr
¡¡rd I tùorght ûrar you all¡, ¡Lr¡ì kEnl,

D/B cooê;r f/,

U- IY



FÏNAL EIS. EPA REGION 6

l0l þû! tlrar/O.rt¡¡a Cotlrra

tþH¡ Th.o CçÞôcL

9rtJlÊls AJdl¿ton¡t Ccrrntt on De lrpubllcr¡ l¡¡ourcr¡ Co. !13

S.cÈlrt1 t.2.4t lú?¡o! aalrfad È. B!¡¡r ua..
Pr¡rr 5.1ô t ltl D.¡ l¡?ulllce¡r proporrd ¡tcfrarr o! hgu rltht¡

f ræ ¡¡¡ llo Cnr¡dr¡ lhtr pr¡rd r¡r¡rcr of r'r¡etrr tor duat ¡upptG¡.loa.
aI¡¡rn¡tlvr rr.Èrr for th¡¡¡ ¡f!¡ct¡d þ rlnlng, rü r¡e¡t¡bll¡tu.õ! af
c¡rrr rf !lr ¡lDlDg l. atæ¡dy uotrlt¡blr du. tâ sr¡rtrtllulr¡ r¡ÈtoElDg
¡nd docr..r.d ¡l¡otrar¡ dur to.rlat alút!¡t.rr Dua.tt tha b'r¡r¡Éutlt
pqulrclol r¡.4! ghr beri¡r ¡ol rh. pnfr.rr Èo brll¡ lrrah uctr !o
co¡ootrr .l.a3 tha rlr.r, Èh. dcrnd for rrt.r for d-¡tlc/¡¡ltctÞ.1 u¡.
et¡l ltsr¡¡a drrö3tc¡tlt d.r È1. naxß f¡r 

'rFa. 
Dorrrrtc/ar.ltctprl

u¡a Lr ttloÍlty ot.¡ rll othæ¡. thl. çlll cruaa .! t¡ct¡¡¡cd d¡nr¡¡d
f rr ¡c¡t toÌ a hl8h.s pftælÈt ut.r Èþraby lncra¡lnt lhr lllrllhood
o¿ c¡¡¡Ê¡tln3¡ tor lñrr prlorllt u¡!¡. lD .hå¡ld coa¡ldrr rac¡r dor¡r¡d¡
c tfi. lto Gr¡¡dr crt¡ tln pro a..d ltlr of Bha rlDr rrú arbrequrnr
r*t.¡tlon ttr. (tBcludtn! d6Dd¡ hu th¡ l{.rtè¡r .la. ûf Èh. rfvrr
eb.r. tD lncr¡¡¡ed po¡¡¡¡clo! lr batlt csrìrclad !o tto 6l|!d. str¡.)
Íh. r1!a rould Ðld Sra.rartrlrã¡t ot-v¡t.rr l! lr ¡!¡uÉdr ln lrÈ¡r
y¡¡r¡ tor bolh a¡tarñ¡llta ura st.r rDd rarrt¡bllrhÐng o! cor¡¡ t¡¡or.

l

r8-15

I 8.15

NPDES PERMIT. EAGLE PASS M]NE. TEXAS

Conside¡ water riqhts. demands on the Rìo Grânde. Refer to ùe response
to comment t5-l I above. EPA's discussions with the local imgation
district and the IBWC havc not identified problems of the rype notcd in the

c0mment,
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F'TNAT, ETS EPA RECTON 6

Àu¡urr 2ú. t99A

10¡ }lcrí llroo¡¡/O¡¡lrr¡¡ Çsulron

l¡oHr Th.o Coppccl

SUIJIC!l Do¡ lepr¡òllc¡¡ Brtosrc.t Co. Envlron¡¡¡trl ltçrCc Sl¡tcot¡t

¡8. r6

Yo{r drôft Ets óavotrd Òo¡lrldar.bta rPtc6 !o !b! .conâ¡lc lnÐ¡ct of
tha prcpor.d nfoa¡ tæludlnB tha ¡tlp¡0t 9¡t ¡oç.¡ ¡d xlor¡.3Êx rvræc¡'
Eor ttut ta.¡oar ihr follovl¡¡ ¡rltol. frñ thr ¡uturt [4r 199ô trruc
of ¿.lrc l¡¡lc Paer Nrsr-Guldc lâ t.ol to yqi to !t¡¡¡ 

"û! 
vtl'l b¡ ¡bl¡ to

dii.rrln Bhr Zg!!¡!!!.!!t rrduc.d l?+.c3'of tbG ntDa oD È¡¡lûc .uthorltt
ñlCa | 9Bl r

t8-16

NPDES PERMTT. EACLE PASS MINE. TEXÀS

News article re: tax abatement proposal. The article discusses a proposal

by the Chamber of Commerce and the Maverick Counry Development
Corporation to encourâge ncw businesses to locatc in Eagle Pass by offering
them tax abatemenb. At this point this is a proposal to Ùre various uxing
districs, it would not be mandâtory on thri entitics, and if adopted by them

it is unknown what thc fural form of the tax abatements would bc and

whether tlrcy would be offered to DRRC. To daæ the company has not

been offered any tåx abatements (Kost, 1994)' If the company were

offered tax abatements at some point in the furu¡e, it would reducc the

taxes received by the taxing jurisdicrions from DRRC for a period of
time, Refer to tl¡e discussion of taxes in Úre DEIS, pp' 5'54 to 5'55,
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i¡illl€ftrË'L ¡rl-e5Ë r¡t: Ì¡r¿:ü
¿. ¿-!r 1.)¿". ¿, . - rj 

¿

ftieecunornÊkgrûwthl
OdcdeErætre.ar

sd}{.¡¡dd ô4D.tckçÈ-
C^q?€16 O¡CDC)btdt-rr
th.sf O¡d*gs p*d t¡cæ

urf¡{actçtJ |+
çæúrËtrælalreÍÈl¡rn þ
n rfnc¿#*r F*t d8gF
Êf@rbodcllllld{¿

(lr14h d €r,r8D, Ory oa!¡]|¡
n¡* Ia¡q|ÛG¡¡ry.Fúl.Ehr
¡,f.dcd G¡rr ¡ ¡6tl¡t,ald
CoqtVrftædbfñrÞ
E t LLrfEt ¡¿3.lü rør{a¡
Eparã d pd FId prqôó þ
drd¡fe¡-.8}qût q¡rcr
É¡¡rË.Ibùôry.¡odrrc6r
Iu¡¡ FhdtÊttcrú F!i.{L

r*'{î.tûErd.a æ¡|djsr¡¿
ç-¡lÊL A ¡E tÞü lr Ìrb..
frû þ ôo dd{lÊ+ ó.ldôFûl ¡¡
l¡æa d t¡tb¡ ÉlJÐ ¡arrÊJt¡.rt¡ b
Fiô¡ffr.{-t d rþ[.bl5¡ r
Étt btærdbOrqFÌtry
cf!ô ÊrÉtrd7.

L fÉFd s¡dr -,'+r -.h'.f¡bqfdþr¡þôr.ú-
Èfb'irt¡th¡od¡ot
ôaAb la¡trstfçcd
ó.t [oF-¡ÉrG¡oF-a rtflt
Ð¡Yin2tbå.¡d¡¡Jül.m0
dt tr6¡t.âÉlÞiüã'
oÍrbrn+flblE{dhd;rú
tb¡rçcrt ó¡rrf bdråFl¡>
úrtÈri.lørbôrtr
r-tt¡dfÞl¡bf rtt+üùtr
È¡{blú¡d¡$dZd¡r
Cúkr

ù ró¡Ð. ¡fldrr cd¡dt¡rp-
¡ad+¡sú.rd.f úLr
rþ.rdrPqb¡t'¡¡w*+''
Íá rDÊ¡cÉ.¡uÉr ¡(û! Ðdry
d rtl.3C4*¿Tæt+'ca ¡q¡
b¡ xærf þ k^a!. E
ff-çtdfoçoa.

Sq¡Êdd ¡Ò*a¡a¡æ¡o eo
I g p<¡<rtu0w ¡rl¡ &r
E t&-t r{ô ll/I-sFft.¡¿lllÞ
b nzF¡ ¡d tl.b5lr.IDc ¡¡.
rr¡¡r¡õ lFpæct¡æ¡* hr
b tð for ã l¡drÚ-y wtl o
r¡.{ lAñrg¡ of ¡¡¿r !l! o¡IIb¡
¡¡ld¡ldfl lñ-€a ofolrt
tlûldlf¡-
H prcæl h.dt rærË

,gYlaJtÌF¡Oræþrc'rt
òa.¡¡-t¡¡ þ6r'cÀ¡;!.¡. E ltfl la
#{€ïrr hr Èl F¡ddgütoo
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FINAL EIS. EPA REGION 6

t.ptãùr! 6, 199ô
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,rì¡r¡o' (2?.6r) d¡pch ot tl¡ltror ra¡l A Ju¡s North of th. p¡¡¡lt
boundary ¡od lo thr ll¡ Crrrl dratar¡r rry tr ¡rn! for your rcvlrr ot
ft,¡.pcr€nË,¡at tr?.¿E o¡ Ch¡ q1¡.1¡ty of dt¡cl¡rtr.Dd OD th. queltey ot
lôôd qu¡ltlt ¡rq¡ld r,t taf vlrr¡ rþlo¡ l¡ uadrr!¡L¡a tudlrt¡ly Sor¡ch
of l!14 ¡ol to r d|.prr ¿.prlì !,à¡! tha b.d $r¡t!y Btar !n )úJ{.

NPDES PERMTÎ. F,AGÎ,E PASS MTNE TEXAS

Poor eround water oualiw, The RCT analysis of the probable cumulative
hydrologic impacts considered the effecls of the flow of poorer{ualiry water
in the Olmos overburden into the mine spoils on a worst-case basis. fr
concluded that the impacu to both ground water qualiry and surface water
quality would be insignificant (RCT, 1993a). EPA does not believe tha(
the RCT analysis is flawed. However, the RCT requirement for a spoils
monitoring well, RCT's requirement for DRRC to p€rform extensive
monitoring on nev/ and cxisting wells nonh of úe mined area, and the
monitoring of sedimcnt pond discharges to Elm Creek required under EPA,
RCT and TNRCC permits, will provide daø to verify úe conechess of the
RCT analysis, gg! to cnsure that poorerquality water is not discharged to
Elm Creek nor migrrtes to nearby wells of concern,

1r-Â1
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Ì'1r. Norn lhorn¡e
Chlcl ol thc Feder¡l âctlvltte3
l4{S RoBB Ave.
D:lIes, lcx¡c 75202-?733

ñrs. Lrådye Herring
Rt. 2 8,ty, 187

Thc.mpson Rd.
EaEle Pass, Texes 7EBg2

Jtrly 29, tg?4

RE¡ DRRî Permit l,tr Eâg¡9-lpa3s Iline

De¡r llr. Norn Thomae ,

I sould ltke to rddress å lc,J ôf ñy famttyreconcerns stnce e(' håvE 3OB ¡crgfi of land à,nd håv€ !uosep.r¿te homeÉ wlùhiñ BOO feet,rf the perntt årea. Hy 77 yeara¡d fiother-rn-låU is very ått¡ve in the,fperat¡on ol the l¡roañd âun's the ¡rajrlrity r,l thc l¿nd, Ghe lives jn her home rndmy husband ¡nd I I ive negìrÞv in ,¡r.rr hc,¡ne.

L Page !-3 ol tho EF,A dreft, (Air Guality)- I am v¿"yconc¡rned h.ts thi¡ f : c.tc,tnO t.) âf f Êc: ç,ur lånd =¡nce ," aro!o CloËÞ. lhc co¡l dr-rgt r,¡ill bl,:,v,:ìn tr-. ùur ¡,ánd !¡n\:e ve àreñc'yth ucst of thr ntna site c,r¡r Iend.joinri Èhe pcrmit ¡r9¡vi th ( Let€ràl 2¡ EÉFårèt lng the tu.-,1 !tê Àt ¡ knoe tt rulñsvegetrt fon, Slnce se h¡ve r¡i¡eci ¡ll the hây lor oLtr câttl.in the låst EevÞrá¡ yeårg, g¡HO is 9c,rng to be responsible forthÐ Ecc'nomlq imp¿':t lt r¿iI I have r:,n gltr incc,me? Aiso, bheûo:t ¡mp€,rtônt concern ls Èhe eflect uJìt hàve on oür health
f ron breåbhing Àll ,:f thf ! €€,Àl dust.

ÞP ân,: h, EPA

2, Pege l-6(Lt lestyle) t keep heÀr iñg tcn tafit¡ tÉs Þetngðf lectod. Out c,l th¡se !en fami I ies ail but åbc,ut four ereretfrCd ¡nO ¡n6thâr one ui.ll bc in the next y€år. They navespent the¡r lrle tiftÊ Þlaññiñq this tine oi theÍr lit" tohave honì.r ¡ñd ¡¡ñd p¡¡d for t,t en.ic,y the ì,"it oi-tirtr
¡ tvca,
Yat ngw they ôre fÀced v¡?h h€rng pun:shèd fôr uorkLñg hård¡nd takinE prtdE ln .tlìËir acsc.mpl iEhnentã. ¡ðny ol theÉcretlred Fa6ÞIo cån't .f.tord to p¡sk up ånd leave aå they h¡ve¡dJustcd thef r ¡ tve6 t,.] I ive c,n lheir incoma f rorn Såc lrtysecur ity ånct rét ir€ñelt ban?lrts. t,lith uhÁt oRRc håÉ ôl lereoEome ol thé landounar ånd h'rñãñurnlrs tt fsn'È even m¡rketvôlLte let ålùne en'ruqh vhere they,:åñ Etårt Ðver scmevhErsel ¡e ¡tnsr they mc,st år.f rit l,rrd €,r urdc,r,red. DpnC-Jãrgn, t

19-2

Ladye Herring

I9-l Coal dust imoacts to vegetarion and healù. Refer to ùre discussion of
mining impacts in Pan II.C.5: EPA's concerns âre largely wirh soil dusrs,
and significant emissions of coal dust from the mine Âre nor predicted.
The particulate standards the mine musr meet are prorective of pubiic heâlrh
and úe TNRCC stâff has done a separ¿te healr.ir.effects analysis of coal
dust specifically in prepararion of tie draft air qualiry permir (Jones,
1994). Also, inhalation of coal dust is rhe exposure route of mosr concern
ro cattle, rather rhan ingestion rhrough feed,

Lifestvle imoacts. The l0 families cited on page l-6 are ùose who would
be most likely !o experience direct adverse impaco resulring from
relocation, Thc EIS does consider the adverse impacts rhar could ;ccur to
other residcnts of rhe area as well as ro rhese families, see particularly
DEIS pp. 5-59 to 5-60. People living in the immediate arèa of rhà
proposed mine would be most impacted by rhe project in terms of dus¡,
noise, blâsting, potenrial relocation, etc, This population includes the l0 or
so families which could be relocated, as well as an estimated 20 or so
other families living wirhin a milc or so of úe sire (Ruiz, 1994), Fanlrer
out, about 5-6 milcs from rhe sire r¡ere are a number of developmenls,
housing sevenl rhousand people (Ruiz, 1994), It is anticipated ürar üre
impacs .to these populations will be sirnilar ro rhose for ùre aiea popularion
as a whole, and will be minor. Wirh regard to dre purchase of propenies
near the mine, úe company sates that tìe basis for derermining the
pro-posed purchase price is the 'fair market valuen of ùe propcnies iKost,
1994a). As mendoned in the DEIS (p. 5-59), even if people'rcceive fair
market value for their homes, relocarion can be a significant advene
impact.

t9-2
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câre I f they plrt them c'n uoI fåre. ¡t geong unfetr that çe
treat cur retired people es if they dantt eount anyoore. Yat
i f oup county gr,t b¡,:t: tû the hoñcaty ,! hard work thc¡¡
ÞÞopl6 belisve 1n 'lur ':f,unty r.roLr¡dntt b€ tn the mcsG ft lr

The ten famlliee seeíì tQ be the màgic nuñÞÉr yet no one h¡E
c,¡unted up ål ¡ the lamil ies c'n F14 1588(Thc,mpgon RD) tn Eln
Crcek, Daer Run Addltic,ns. They all are uithtn flve rîtles ol
the Þerñft are¡. This iß ¡ Ersup ,tl po?Jr people thet donrt

I on thr und-rground tr,rnnals. tf thers is danega to our honss
l9-3 | how. much red tàPe ¡rÊ uê 9':,iñg È,:' htve ta ça through bef ore

| "r 
get Eoneone tG ll¡- ll? Wi¡l DRRC be ¡ccountablc to our

I cIåims in e tinely natter I

cêlÏìe tô the rnÊetlño becåuEÞ thèy dc, ñot LrnóerÉtånd Enolish.
3. BlestinE : I ¡rtr concerned rbout vhat affeets it wil

t94

r q-5

I v-o

4, Flin inq 'fÞÞråt 1c,n h,:lrrs: In .1 letter to Dåvid Frrd!r ick
I cj¡têd Juna 7, l'r')4 lrorñ l'4àrt in Rochel ! e ind i': at ing thåt mrnrnQ
f- aparat iclns uc,Lr¡ d be ¡:cnctu'2ted lor f4 hr s Ánd 7 dåys a r¡eek .

I tlhrñ ir a persrrn supÞase t,:' sleep? There arE some peoÞle uho
I stf ll ,,rork ehllts ånd u,ill need rest,

5. Unl ined ccditncnt pondsr I en concErnÈd thåt unl fnÞd
eed iment pÈ'ndÉ a,fuld åf lect Later¡l :l vhere our domcctic
e¿ter <gmeE lroñ. Acldj.tfc'n¿ly the Elm tlreelt Hh€re some gf
our r¡ttlo drinll fr,¡rn. tJhe! ef l€ct wiII these unl lned
¡edir¡ent h¡vc an the ground uåter.
6. Page 5-59 The citv h¡i ôñly oñe overÞ¡sg ¡lroady heevly
congested uhlch ôg presênt r¡rll nôt be ådeqLtete Èo h¡ndle
rncrc¿ded r¡il tr¡ffir and cmeracn{y situt !on¡.

Thgy ¡re 6o m¡ny morÊ tG,n':orns but I muet stop sorneuhere.
t^l! 9rÀy thÊ ePA lgok! lñt,:' .l I .:,ur €c'r'r':opñ!r r¡ith an opcn mfìrd
¡nd not be inllurence uith pol tÈical prË¡rurr.

ResPe€t ftrl ly subnitted'

Enol i¡h.
ill h¡vr

7t-ñy'fu-/

NPDES PER.¡,ITT. EAGLE PASS MINE, TEXAS

Flrs. Låclye flerr 1ñg

l 9-3

t94

Blastine Claims. EPA has responded to concerns regarding blasting in Pan
ILC.S; see also Appendix B, response to public hearing comment 25'3'

Mine ooeratins hours. Some aspects of the,mining operalion will occur 24

hours a day, 7 days a week, but not all; seê the DEIS, p. 4'10. Blasting
will be timited to 7 a.m. to 6 p.m., Monday through Friday, within I mile
of Thompson Road, EPA's analysis is that EPA-recommended values for
sound levels might be exceeded ât a single residence within 2CO feet of he
life-of-mine boundary,

Effcct of unlined sediment ponds on water. The response to this conunenl
is provided at the end of Part II.C.S,

Traffic conqestion. See,{ppendix B, response to public hearing comment

l9-5

t 9-ó
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OaOÉt C. a¡!Orr¡
t^Uu.rt¡a. !.!Orr¡
Clo¡Ca v. a^¡¡¡¡,r!

a¡r!tat q. a!tvr¡!

.¡sr 0,0ot3a!¡fl

r¡rrrx c, cx!L!a

ueôar¡ rowrra¡o

LLoyo, GossELtNx, FowLER, BlevlHs & MArHEws, p, c,
AnoRxtys aÎ llw

rrr coxo¡ata^vtxuc ,¡r¡åroi,oo.rÉa:luttl ltoo qr ¡olrg^o !r.(ar
^U3rtx. ?Cg¡ ,aror - turÌ. ¡oor3!(rxoxat!trr¡a¡.laOO !^¡¡¡rO¡rOrartrârott(ltcorrt¡ tt¡¡t.r¡,g!¡¿ r.!(.xo¡(t¿rotar:.!6aa

whaf't ohrcr Llñat 322.5810 'a!aco,'a.{¿,ot¡,¡-!..e

o,;..
J¡Cr¡Or a, a¡ñta

Mr. Norm Thomas
Chief, Federal Activities B¡anch
EPA Region 6 (6E.Fl
1445 Ross Avenue
Dallas, TX 75202-2735

" Ra; Comm_ents .ol. Dos R_epublicas Resources Co., lnc. to DraftEnvi¡onmenrar rmpact siaiãmeÀ -piopìiJ eãð¡ä pä.î ct"u¡ rrr¡n.112A502:6,2.61

Dear Mr'; Thomas:

^,^^-^91-!:l1tj 
of mV .lig1t .Oo: Repubtic_as Resource Company, lnc. (DRRC).prease accepl these commenls to_ tho Draft Envi¡onmentar rmpact statement (Ers)recenrty issued bv United States.env¡roãmenrai 

'Èiore.t,on 
Agency (EpA) Begion 6,oRRC appreciatei the effort maae uv ioú,-våîi iiàr and consurtants in devèropingthe Dratr ElS, and the opponunirvìô 'piõir¡äãlh-es'e wr¡nen commenrs.

DRRC anended rhe Jury 20, 1gg4 pubric hearing in Eagre pass associatedn,ith this oraft Ers and rh€ oi.tt-ñaì¡o-når"p"¡iiriiåt Discharge-Erimination system(NPDES) p_ermir. DRRC proviãeJlts'trü;;;;;;å"rs concarnins the Draft NpoESp.ermir,to EpA Resion 6 by corres.pon¿enCã oijüiv is, I áäqlã"î'iå äåîíioîÀå. *¡tr,tne pubtic notice associated witÈ tfrat ¿ratt peiáii,

Much has been writte.n and. said by opponents of the proposed Eaqre passCoat Mine concernino the.^atl?.99-d.i¡l=a-.iJ giir.,I'Ërgject. At tha Juty 2Oth pubtic
l-t^rji^g ìn Eagre fassì rhere -were vaiious cta¡ms maoä.uv ,nàìà"ãe,-päÄ.iir"l"ngingrrom mere mistake or misinformarion (rhe propotè¿ uraåtiäj-iciiiiti..üi¡ì-iårr¡r ¡ns_trucrurat damase ro a schoot 3.q m¡res ãw1íiiõãrìr¡ghii¡ärÌ"iã""åà',¡ï'iåÅão*n.,
rmpr¡ed thar DRRC had tried.to force rhe IJÁåã*nãi rõ move ¡nto towã'tJi'2y"^,"
iïf_lills _.ccu¡red.near.her propeny :-ir,ii ói?ä, was made by DRRC onty as asuggestron and was incruded in a wide ranoino discussion ðí uåiìà-rr-'äp,,on,associared with DRRC's ejfons to nãgor¡jt. Ìh;."ãúËìt-¡ã"' o-t'tä"i.îìJ*n.,,..property). In anv event' DRRC trusts thät EpA wiil consider facts when ít preparesthe rinat Ets, and not the con¡eétuie, so;;;i.tì;;-;;-ii"t¡;,ì-pärpäiìä,äJ'ty tnuopponents of this project.

0RRC is committed to comply with each an_d. eve¡y permit or rogulatoryrequi.remenr appricabre ro its op.eratiãá o1ir,e päporsã È.jid eãiï'rrìinä. 'öïu".n tn"possibte economic benerits to ihe Eagro p;;a ;;;í¡à;Jrffi i,å,i-ìi.,iä'äió¡.ìll'onnc

August 1, 1994 ¡¡{Âæo'¡cuu
i?tvc rr^ora¡

Þ4.¡¡trr ¡tsrþrt ao¡t4rartr
ltt t"tt*a, -l

, VIA FEDFRAI FXPFìFSS
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FINAL EIS. EPA REGTON 6

Mr. Norm Thomas
August 1,1994
Page 2 '

believes the project provides a rarE and significant economic and social opportunity
f or this oart of the siate, and that the benéfits of the project substantially outweigh
any possible detr¡mental impacts.

DRRC makes the following comments, which are organized by reference to
the section and pago numbers of the Draft ElS.

. Table 1 .1 . Summary of Environmental Consequences. Physical
environment. 0urinq ¡eclamation and after (p' 1-4)' The fiÍst sentence
of this subsection iiincorrect and misleading. The sentence should be
revised to reflect actual topsoil management' as follows:

Topsoil stockpiles are required to be revegel-ated to .prevent
significant erosion and for'dust cont¡ol. Once final grading of a

mlned a¡ea has occurred, the topsoil is replaced and Íevegetâtion
efforts are immediately ¡nstiluted to prevent erosion and t0
provido dust control'

. Table 1-1, Summary of Environmental Consequences. Surface water.
During mining (p. 1'4). The second sentence and the last two
senrences In tÉis subsection are inaccurate. First, neither Latergl 21 nor
its associated seepago are going to be eliminated, That portion of
Lateral 21 in the oórmit area will be cut off and mined through' and the
seepage from this portion of the lateral will therefore be eliminated'
Howoüer, Lateral 2i and its associated seepage will certainly continuo
to orovide baseflow to Elm Creek outs¡de the mine area' There should
be'no significant reduction in Elm Creek baseflow below the mining
area, becãuse the current sources of baseflow to ths creek, seepage and
tailwater drainaqe f rom Lateral 21, will cont¡nue, albeil at the
downstream end-of the proposed mining area. Therefore, uses of Elm
Creek by lish and wildlife downstream of the mine should not be

impacred. These sentences should therefore be revised as follows:

No significant eflect on fish or livestock downstream of the mine
rs expgcted as a rosult of reduced flows in Elm Creek w¡th¡n the
mine area, Retutn llows from Lateral 21 will continuo 10 provide
Elm Creek with basoflow before the creek leaves the southern

' disturbance boundary of the mine area'

Not only are the current sentences inaccurate, as noted, th€y sre
inconsisient w¡th the last sentenco ol tho f irst paragraph . of tho
subsection entitled "Water quality and use during mining" on this same
page.

. Table 1-1, Summary of Envi¡onmental Consequences' Air quality'
Duiing mining (p. 1.51. The second sentence of this subsection is

mlstàã¿ing añd' inaccurate. and should be removed' While this

20. I

DRRC - Lloyd, Gosselink, Fowler, Blevins e, Mathews, Manin C, Rochelle,
Anomey for Dos Republicas

NPDES PERMTT EAGLE PASS MTNE. TEXAS

20-l Topsoil erosion. The mitigation measures nòted concerning topsoil have

been added to Table l-2, Sumrnary of Monitoring and Mirigation
Commiunens. However, EPA believes that some increase in crosion,
however minor, is inevi¡able during reclamation and after, as a re sul¡ of
eanh moving and prior to the thorough re-establishmenl of vegetation.

Later¿l 2l and associated seepaee, EPA agrees with tl¡e revised language

and has adjusted Table l-l in Part I of this FEIS.

20-3 Fusitive dust emissions. This section has been modified to reflect DRRC
and TNRCC input, see Table l-1.

C.9L
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statement does not indicate whether air dispersion modeling for fugitive
emissions. was performed in order to draw the conclusioî prese-nted
the¡ein, the resuhs of 0RRC,s air dispersion modeling- toi lùéìriuË
:,Til^.jon: cenainty conrradi* rhis conctulion. FurtÈer, Vine Satärv ãn jFl0alth Actministration fegulations prohibit the type of nuiiance
conditions suggested in thiõ statemeni. water sprayé wiil ue ut¡iizeo io
control dust ffom coal stockpiles at the load.out facility, The coal will
be sprayed throughout the ioading process and the coal will be wet
wnen toad0d onto railca¡s, Wate¡ trucks will be utilized for watering
haul roads, and during overburden and toisoil removal and replacement]
to control dust.

Table 1.1,, Summary of .Environmental Consequences. Vegetation.
During mining (p. 1.51. This subsecrion should be amended to reflect
UHHG's curront proposed mitigation ef forts, as included in the Biolooical
Assessment (BAl submined to USFWS, by adding the following: -

A minimum of one brush habitat co¡¡idor will ¡emain at all times
during.mining.ope¡a¡ions. Over the course of mining the site,
several b¡ush habitat corridors will be crealed by DRR-C, so thai
upon completion of mining and reclamarion, foúr brush habitat
corridors will be left, wilh-th6 goal of increasing tt"ro amouit oi' b¡ush habirat vegetation currenlly found on the site.

I*1" 11. Summary of. Environmental Consequences. Vegetation (p.
r-þt. Ints Sec¡ton snoutcl bs amended to add a subsection for ,'Durino
reclamation.and slter.,' which accurately reflects DRRC,s proposeã
mitigation efforts, and as follows:

During reclamation and.after, With the proposed mitigation, a
min¡mum of one b¡ush habltat corridor will be maintain-ed at all
t¡mes during the mining of this.sits, Over rhe course of mining,
four brush habitat corridors will be established on the project sitã,
which should mitigate the short.rerm loss of brush habiråt dufing
mtntng.

TablE 1..1 . Summary. of Envi¡onmental Consequences, Wildlife. During
mining (p. 1.5). The first sentenco of thié subsection states rhaî"ssveral thousand" acres are proposed for mining at any given time.This is incorrecl, due in part to regulatori requúe-ments f or
contemporaneous reclamation, oRRC estimates that, on avefage,
approximately 200 acres.will be disturbed by mining at any one tiñró
{r_rlaS !h. prolect. Additionally, tho m¡r¡gation eff-orts prôposed by
DRRC should not ¡esult in "significant" imþacts to wildlifö in the areáof tho proposed mine, as suggostad in tho first sentence of tho
subsection.

20-4

20-5
f

204 Bn:sh habiøt. Some of tlrc suggested marerial has been added ro Tables
l-l and l-2, under Vegetation and Wildlife. Also added is informarion
from DRRC's biological assessmenr submined ro USFWS,

20'5 \#ildlife impacts, The DEIS does not refer to several rhousand acres being
disrurbed at any given time, but to r¡e rotal impact of the mine, EpA
believes that, even wi¡tr mirigation, rhe impacts will be significant.
Adequate mitigarion is necessary for the impacs ro be judged accepuble.

. EPA agrees that there should not be â significant impact to rurbidiry or
baseflows below úe mine; however, tle sutement refers to irnpacs above
the canal, i,e., wirhin tl¡e mine area. EPA's experience is rhat rurbidiry
can increasc below mines, bu! agrees tha¡ when NPDES permir conditions
are followed, the irnpact has no significan¡ effecr on fish and wi.ldlife.
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The last sentence of this subsection is also incorrect. DRRC does not
believe there are facts which support the conclusion of reduced f lows
in Elm Creek, nor that a "s¡gnificant" increase in turbidity in Elm Creek
will result f¡om the proposed m¡n¡ng. As noted above, the baseflow of
Elm Creek should be simila¡ belore, during and after mining, due to
continuous relu¡n flows f¡om Lateral 21. Additionally, use of sediment
control ponds and other storm water Best Managemen¡ Practices, as
proposed in the draft NPoES oermit, should insure that no "sianificanr"
increase in turbidity occurs, DRRC's water quality analysis irppons a
linding that no ex¡sting uses of Êlm Creek or the Rio Grande will be
impaired or impacted by the proposed mining operation Should a slight
or insignificant lncrease in turbidity occur, this cenainly will not
"significantly" effect fish and wildlife in the area,

Table 1-1. Summary of Environmental Consequences. Wildlife, During
¡eclamation and after (p. 1.5). The second sentence of this subseclion
is inaccurate, Disturbance of rioa¡ian habitat will not continu€ until
reclamation is completed, due in part to rsgulatory requiroments for
contemporaneous reclamation. That is, upon completion of a mining
area, it will be regraded and reclaimed as soon as possible, and all
recreated riparian habitats will be monitored and allowed to grow, even
as mining continues in other aroas of the proiect, No funher
disturbance to such riparian habitats will occur following the completion
of mining and the ini¡iation of reclamation activit¡es in the area.

Table 1.1. Summary of Environmental Consequences. Endangered
species, During mining (p. 1-5). This entire subsecrion assumes many
"facts" which are nol known, Fo¡ instance, the extent to which the
project site is used by endangered species is unknown, Nor is it known
thal the brush habitat along Elm Croek serves as a travel cor¡idor for
endangered cats. Therefor€ this subseclion should be revised by adding
tho following sentoncas after the second sentence:

lf the brush habitats along Elm Creek are used by endangered
. felids, then short.tetm, adverse impacts may occur as a result

of mining act¡vities. lf the brush habitals a¡e not used, or if the
habitats are relatively unimportant to endangered species, then
no adverse impacts are expEcted.

This subsection also concludes that adverse impacts "will" result from
the increased human ptesence and traftic associated with tho mine
project. lt is not known that this conclusion is accu¡ate, and it would
be more accurate to state that such impacts "may" result from the
proposed act¡vities.

Table 1-1. Summary of Environmental Consequences. Endangered
species, During reclamat¡on and after (1-5), As noted above, there will

20-6

20-8

NPDES PERMTT. EAGLE PASS MTNB. TEXAS

20.6 Dense bnrsh habitat. Based on the dense brush corridor reclamation
process outlined in DRRC's biological assessmen( and summarized in Pan
III.C of the FEIS, EPA believes that disrurbances are lilely to continue in
dense brush and riparian areas trroughout the reclamation process. Planr
will be planted and monitored, irrigation by tnrck may occur, and each

corridor will apparently have several crossings for mine equipment, In
addition to these active forms of disturbance, the initial immaruriry of ùe
vegetation i¡ these corridors may be a disrurbance to wildlife, Disrurbance
to dense bn¡sh corridors will also occur during thc final reclamation period,
when drainage panerns established during mining may change.

Endanqered soecics. The suggested language has been added to Table
l-1. In relation to increased human presence and traffic, the word'could"
is used in the DEIS. not 'wil['.

20-7

20-8 Endansered soecies. Concerning condnued disurbance of dense brush and
riparian habitat, please see the response to comrnent 20-6. Table l-2 has
been amended lo reflect information in DRRC's biological assessmen!.
Because of DRRC's plans to change the drainage panern at tlre end of
mining, thus depriving some of the dcnse brush habirat areas of water, EPA
does not believe it is accuratc to call these areas 'riparian".
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be no 'continued disturba-nce of .riparian hab¡tat untir recramation iscompreted"' This senrence s¡rour¿ fe JãiåtJã åä repraced as forows:

f:,l:_ijlq-.ofpletion of ,mining, four brush habitat corrido¡s witloe presenr w¡thin.a¡d a.djaceni to rtre þro¡ect, ,no ¡i ü årËeciää
llar $e densiry of urusrr'vegäiriloä'ãr5åäi¡.se corr¡dofs wil be
:glî,t_19_.1 g.{eilel than curr-ent b.!À ãËXrììv. upon c,ompterionor mrning acriviries-.-rhe"s!.çoridors a.e exfeitea io .tã6iiií;, ;;;tnerr value as riparian habitats r'.tuin.¿.'-in. acreage of b¡ushhabitat is expecied to ue gìeãiãrlirlî'öär,.n,,y exists, Therefore,rh o d i sturb a n c e to-p o ¡ e n t-¡. i ÀÀd r;'s; ;;j'i.i i å n. b ¡ t. t, i s e x p e c te dto bo of I short-term narure,

IÍ!!. J, -1 : Summary_o f En_vironmenral Consequences. Socioeconomics.Lrrestyre (p' 1'6), The last-senre¡cu ot tiris ìuisection ¡mpries thatadditionat rait traffic throug¡ Eã!ìãÞñ å-qüä,1,iìn an udverse impact.t-towever, DRRC has commineã..ro t¡,E C-iivïr-'Èågte pass that ir w¡tlg?îjdjî:l:-'lr, pr?posed ¡ait 
-t¡atf 

ic iä 
-rr-'iå 

ãuor:å p.ur tralf ic hou¡s.Inrs a.ditronar rair t¡affic_ is therefore nor 
"ip"cì.-o 

i"iiü*'åä¡irvJ'Jiresult in adverse impacts.

Table 1.2. Summarv of m^onitoring. and mitigarlon comm¡lments.Vegetation and witdlifä. (p. 2 of TaËle-ì.21,"'ïii, secrron makes nomenrion or ref e¡encé ,o ,l:,1:y.p-ïltionìia-üitijåiion 
ef forts proposedby DRRC to reconstruct t

e:re-8¡i;,;ñ¿:ùîóhËöi..iåîi;iËiÅTÍ,..i.,ïfl ii;lîsi,,iilIne sect¡on. should be amended accordiÁgly.- - -'

]lli.__L-?., Summary of monitoring and mitigarion commitmenrs.
ll:al_s9red species.. pgfo¡.and durins.miniÀs',"-{p. z "i iàuil, ì.àj.Ine frÍst sentence of this.,subsection inérudes ïhe concrusion that theIoss of riparian habitat on the mine site mìyl;eis"enr¡ar to the recoveryor th€ ocelot. This is ourE,.speculation, ãnA- it,ã-r.nt.nce should boremoved or modified accordinþly.

The last sentence of this subsection refers to a .1OO feet wide,,bypasscor¡ido¡. ORRC has recenrry proposoà io uóËwïin.r this cor¡idor be"300 feet wide,' Additioiì,äilii;Ëã.ìi ño-r"'iË.ì EpA has atreàdyrequested and initiarad formai cònsurtar¡on-wiiñ usFWs, and rhereferencE in this subsect¡on stroui¿ bl;läii;rj';¿;"rdingty.

llgyl: l:?, Proposed mjtigatìon. This fisure dcreþresentìire próËãiãã mrrrgatron measures, ., noi."å 
not accuratelv

- The socond Elm Creek brush habitat corrido¡ is nor shown in AreaD and should be addedl

20-9

20.10

20-r I

20:'13

20-t0

BaiL rraffic. coordination of t¡affic to avoid peak raffic hours wirr reducebut nor eriminate imoacrs_, unress ónr.c'ìuã-în.out. its trains ar rimeswhen rhere is no carìorr,c *¡aaã.r*,-*ï.ï,jìs will occur.

Prush habitat. This section has becn amended, see Tabre 1.2. Arso seethe response ro cornmenr 20-', betow, ri'i 
-rår. 

¿euir. Nore rhat wirhrespecr ro many of rhe comments. posed by DRRC, EpA ,*.¡r.¿-ö'nnäi,biological assessmenr onry after t,i oÈrs 'ha=d"'ùeen wrinen, The DElsttus conrained cunenr information, as iirr.a't..n'provided by DRRC ar úretime' DRRC's newesr informadon is inclu¿J'ì" ,¡i, FEIS, ri¡roueh úeaddition of new Sec¡ion 5.4.5 in p." ui,ð-oïi."i¡¡s.

gtltl¡.t:¿ ,p.tt.t .. Based on EpA's determinarion ûrat ùisprolect "is likely to aoveiæly impact' ocelos and jaguarundi ip. 
-i<r -ri

r,e DEIS), EpA believes tlrat t¡e ,å,",n.ni in-îrüf, l-z is accurare.

11f9gl ,îidth, a,ng ulqr¡on. Table 1.2 of the FErS has beenmooltled to refìect boú of these ooinrs.

@. Figure l-2 has been modified ro reflecrue lacr rhat DRR. now plansTo consruct a nnai Elm creek cirannel'*ir¡'vegetared banks in ia cu'nent- locarion. nt. 
'upìanu 

bypass rocarion shownis ouside the life'of-mine ..orl r.Ãå".i uouri.ö,"'^r¿ is the same as rhatshown in DRRC's biological ,rr.rrr.nt: 
- 
th.-'í.grn¿ t., U...-.1^,rg.¿",arefìect DRRC's intention ìo ,.r"ng" that úe bypà'ss oe prore'ed folrowingmining and reclamation. rire ñatuÃf ,;;; "åËi; 

(uplands, iiparian andfloodplain) werc i¡rended to ue informa,i.;;¡, ;J-;r pan. of rhe proposedmi¡igarion; . rhe legend has 
. been .h;;;;J' ,ä'-rr,,r., nrs srårus, EpAconsiders tàe prorection of valued n.,uoi 1r..r'-f.,g], .r.u, y and Z) ro bea rype of mitigarion,

20-l I

20-12

¿v-lJ

u - )r¿+
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- The location of the bypass corridor is not shown to be ourside thslife of mine coal remóval boundary, as it should be;

" Unique areas Y and Z. a¡e protection areas not mitigation areas
and should the¡efore be omined from this exhibit; -

- 4 "monitoring plot for brush habitat,,area should be added as
snown in the current Biological Assessment;

- The delineation and laboling of "uplands" should be omitted from
!hj^q m_ge becauso this infoimatioà does not represenr proposed
mtltgalton; ancl

The. bypass corridor ¡s currently proposed to remain followinq
mining and reclamation activiiies. ' This shoulJ'be 

- 
laïe¡eã.-. accordingly in tho legend of this figure.

20-14 | 
'The fo.regoing comments to the Table l-1 and Table 1.2 summar¡es shouldI also be considered at the appropriate sections in the text of the ElS. In addition,

DRRC makes the following comments ro tho text ponion of the Draft Els.

20-15

!.:J¡o1,3.3. Felationship.to.orher regularory programs. TNRCC (p,r-ot. Ine.second paragraph should be revised by adding the following
sentence to the end of the paragraph:

Construction of the s_edimont control pgnds cannot beg¡n until
aulhorized by the TNRCC

Additionally, the. last paragraph should be updated by revising the first
sentence, as follows:

DRRC's application for its surfaco water dischargo permit is unde¡
cons.ideration by a TNRCC Hearings Examiner f-ollöwing a pubtic
hearing,

Section. 4. 1 . ORRC Mining Proposal. Reclamation (p. 4.g), This
subsection should be revised to reflect the proposed ¡eclàmation of Elm
Croek and the brush hobitat, as noted in the'most current mitioation
plan included in rhe BA submined by DRRC to USFWS.

Section 5,2.2. Water Resources. Water quality (p. S.lSl. The next to
last senlenco of the first complete paragraph on ttiis page is inaccurate.
ORRC's expert water quality òonsültant-s have evaluãteð the impa-ti oi
its prgp_os€d mining on water quality in Elm Creek and have iestified
at a TNßCC evidentiary hearing that ex¡sr¡ng usas of Elm Cieet< añð ttrã
Rio Grande w¡tt nor bb impaiied as a ràiütiãJ-tho proposed;iniÀg

20.1 6

20-t1

20-t4

20-r 5

Make above chanses to text, EPA's revisions to rhe texr of rlre DEIS are
contained in Pan III of this FEIS.

TNRCC oermits. Section 3.3 of the DEIS has been revised ro i¡clude the
most recen! informarion available to EPA, see part ill,B,

20-16 Reclamation update. Refer to Pan IILC, Secrion 5.4.5 of rlre FEIS, for
EPA's summary of DRRC's biological assessmenr, and to USFWS,
biological opinion, in Appendix F.

Water qualiry impacts, The sentence refened ro in tle comment is úar
increased saliniry impacts have not been quanrified. EpA has reviewed all
documentation provided by DRRC, and has discussed úe issue wirh DRRC,s
consultants; quanrification of rhe impact has not been provided. EpA agrees
that there will be no impairment of uses of Elm cieek downst¡eam oi rhe
rune area.

¿U.l I
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I

I

?0-18

opefat¡on. This sentence should be deleted, and the following sentenceadded in this paragraph:

The project is not.expected to impact the uses of Erm c¡eek,inctuding its suitabitity tor tistr-oi r¡iãiioäi<".

g::,i"L.l.l.q. Air Environment. Noise -sources and ef,ects (p. 5-2S)..rne nexr to tasr sonrence on th€. tast fu¡t-p;;;gr.pn oi,-ii.liîbãgî-i;Inaccuf at€. The brastino proposed ¡v onnö ñiri ;å, pose a -signif icant,,
?-9_ygi:" imp.act on neãrby.'resideÃó.r'äion"*iíor¡r.. Tho si¿e and
Í99y9n.v of th.e proposeà brasring r"r." ii-i¡.'ïoncrusion erroneous,hurther, scientific sludies have shoñn tñii *iiãr¡rî qu¡ðtiv äcci¡äiêîpredictable noise.

!^.119L 9.4. 1, Bioto gical.Environmenr. 
. Vegetation (p. 5-271. The f i¡stcomprete.senrence on this page is misteading. lt ii"noi ìh¿'";;;r;';idense, ta'. atkati sacaton ulnËrrgra JJãs, ; ïåËes.iriry, 

-th;ii.;;-b;Ji
identified ss potentiatv usetut td oããrots.'it'r=.'Ìäu.. of dense brush
l:bjl:J:_tjr1! may. be. fôund on a parricutar site. The sEntence shoutdoe revtsed accordingly.

f ::,',?,1.5:1:?,_ -BlolgslSl¡ 
€nvironmenr. . Aquatic resources (p. 5-30).r n.e rrrst sentence of this subsecrion is ¡nacðuiaì", as notrd .bou.,

Section 5.4.3. Biological Environment, Endangered snd threatenedspecies, ocetot lp. s--ssl. rhe ;;;;;''""tJ;.ä,J iñ.1¡'-rt';;;;à;;;;
,ol jnis- 0.1Se is inaccurate, whe¡ it sugguriiif,ã;one square mite" ofl1l9 1n tho .p.rojecr area quatifies .r-õpiirji oì suboptimat habitår.Mâpping of this habitat bv ór, Tewes inJ¡ãäiäs rr.,.r approximately ,,400
ac¡es" of tand mer that däscriptio^;;hi.hl;ä;sjåe¡a¡rv less than onesquare mile. Furrher. ¡t shoutd bó notÀ¿ tiãi'iã.s than 3OO acres ofhabitar is proposed to be disiuibeã uïüiiiåi,'"""
Additionally, the last sentence. of this .paragraph should be revised toadd "cante grazinq" as an existing acriviiy toi wnicn t¡,ã i¡,. ¡J-.iii,ärìvused.^ €anle gr9zìqg, and._rhe ctËaring à't ì;;;'ù.i accompanies such
?-c_tryJly, has a. signifìcanr.impact on.tÉe suitabiiitv'of poteñt¡äi ñ.É;Ëiro¡ these species. These impacts, which *i' ãJùït ¡r tl,ã-órôiã.i'¡, ,ìäi
3lprgu^ed (bec.ause canre giazing w¡t ðoni¡nuJ oî the sir6) bur whichwril nor resutt if the oroieciis apõrove¿-i¡eä;i,;;;.niã õiãi¡,ij *it'iìäibe allowedl, should be'noted.

20.19

20.20

,.

20-21

I

I

20-22

20-18 l-'loise. .impacts, EpA's experience ar ofher mincs indicates rl¡at thc norsefrom blasting can be a significant i-p..ti tfr. 
-bJa¡tins 

pr"grr-fi,iî e"gr.pass Mine has not.becn describe¿' wittr--suffici.n,",p..i¡.iry îr-'Ëpa ,oconclude rhar no significant. imfact ;;iro. witdrife may accrimare roregular noise, but to our knowredge cannot predict noise and accrÍmateaccordingly.

20-19 Ocelot habiut,
general, and areas
potentially useful to
see Pan IILA of the

20'20 å:uattc rmru, Dmg'l previous comlnenrc on aquadc impacc, andEPA's responses, have distinguished urwe.n Erm creek io rtr-",ünJ ur..,which will be impacted, ind below the mine arca, where changes rnbaseflow shourd be mi¡imal. ponions õi ti,u ,inr--..r.'-'"i,¡ii"å r.*hundred feet of rl¡e Maverick 
- 

counry ðanat, an¿ in tai toc,itìån iurrngmining there would be no aquifer uc¡íreen any rerrulant of l¿te¡ar No. 2land Elm C¡eek,

EPA's.. u.nderstanding is that areas of dense brush in
. of alkali sacaron in panicular, have becn 

-¡ã.niü,.0 
.,ocelo6. This senrcàce has been mo<jifrcd..iäiàîely,

FEIS.

20-21 î*Fhrb*Bl .gl1 :r"1., find ¡_rcference ro "400 acres, in Tewes/Hicks(1993)' EPA understands ûrat. DRRC has pioc..ä.0 beyond EpA's rourhfigure of one square mile. used in ?hp nFlc aná L.. ^^r^..,-.^r .L -figure of one square m
shown on fie Tewes/FIi

:jîl:fj:".] ,l:,.,,*.jl 1a orì 
. 
zunr,.i-'i''i.ã*i,ioi-'i",'rcoi""iinöï,íiij

calculares rhat DRRC measured 4i4 acrcs ;¡ à.;r.

,^-o,n -l: Jt*:yHicks (1993) map more carenrtiy. Based on DRRC,s

wq¡wu¡qreù u¡dr u¡fr\L measureo 4/4 acres of dense brush habiat shown onthe map, of which 366 are ro be disrurbe¿ Ui minine. This senrence has
É¡v ¡..qy, w¡ w¡¡¡e¡¡ Juu afË ro 

-oe 
otsrurÞed by mining. This sentence hasbeen modified accordingty; see part IILA of ,¡í fËTs.

20'22 Cattle erazinq. The senrence has been rev¡sed to nlention cartle graz¡ng;see Pan III.A of rhe FEIS, EpA has nor scen anyùring in DRRC,s' biological assessmenr or orher documenrs"ïhich indicares ',h;; ï.,,r. lor,ngwilr not be allowed in anv of t¡.ii ¿.iir uäî-'.îrrr, ' 
o,r,ri' ,¡t n u,.fencing of the upland bypass-corridor,

lil:, !::d^-.in the DEr3, and has É.rcrrrn¿";.';;:;

u-vÕ
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20-23

This paregraph should arso be rovised to incrudo the following fsclualstatemen¡ 0t ths end of the paragraph:

However, lt.appears that thefe is insufficlent ocreaoo to o¡Jv¡d"an.averag€ ho_me lange for en ocerot, even ir ail oí t¡re itoãr¡aÀnaofiat atong E|m Creek ¡n and to the nonh of the project site aroc0unted.

Ths th.ird sent€nce of the third paragraph on this page is inco¡recr andshould be revised, ss follows: -

ffg tlpÆillg .study was discontinued as informal consultationwith USFWS indicaled.that USFWS considered the projecilitá
ro contain porenr¡at ha,b¡tat, e finding which the trsfjpiãõ jtucjy
would be unable to refute.

Finally,.. the las_t^paragraph ol this subsection is Inaccurate andmislead.ing. .D-8RC^ conducted €n expensive, extensivo tirpp,nì ,trJvin the fall of 1993 on rh' projecr sire, This greater rhan 3,OóO rraónight.survey.and study can hardly ue equaËa-wirl, tÉ; jr"ì;;;;i
Incruoed In lnts seclion that "there have . , , been very few anempts,,to gârher evidence. Additionalty, thero aro no ,'facrs,''toi 

Èpn ìo firve'determined" rhat ocetors are oå the project Jrea. 
-Epe 

ñaJ"aiiúmãå;such facts and rhe rssr senrence of thrs'paragrapni¡:'ouiå-¡JnìõJ¡ìie¿
accordingly.

section 5.4.4.. Biologicar Environment, Biorogicar assessmenl ofrmpacts r0 endêngered 8nd threâtened species (p. 5.3S1, The thirdparagtapn ol.this section should be revised ro ¡oflect oRRC's Drooosed
llitiga,rion qf!9¡t¡ as ìnctudsd in the gA prepared uv OCnC on 

-b"lJi;f
EPA for USFWS. The paragraph snould' be am'ended to rsforenCe
Incorporation ancf ânachment of the most curfent BA to the linal Els.

In the thi¡d.complete paragraph on p. S.36 of th¡s soction, tho lollowing
sentqnce should þe odded:

llc Aoqt of the rovegetarlon.ellon, as nored in rhe mitlgatlon
ptan ¡nclud€d in thc Biological Assessment, ls to recreatelrush
h¡bitat as fast as posslble with a similar mix and qualitv of denso
brush species which currently sxist along Elm Cieek.'

The second sentencs of ths f¡¡st full paragraph on p. S-37 of thls
sect¡on ehould be amendsd to reflect DRRC,s-propose¿ ¡,3OOr teet wi¿ã
bypass corridor, as noted above.

This paragraph ahould also be amended to add the followlng sontence:

20.25

:0.2 ó

LV-L I

¿v-¿ó

20-29

20-23 Ocelot habirat, Comment noted.

20-24 Traopinq srudv, The suggested change has been made, wirh some
addition, EPA believes that tlre failure of a trapping srudy to documenr
ocelot and jaguanrndi in the area would not invalidate EpA's determi¡adon
that the project is likely to affect ocelos and jaguarundi, for tìe reasons
discussed on p. 5-33 of rhe DEIS.

20'25 ocelqt habitat. 'very few aftempts" has been changed to "few anempts"l
see Pan III.A of the FEIS. As DRRC acknowledges, the trapping survey
was not completed as designed. Very little other baseli¡e biological
information is available for Maverick Counw.

20-26 Revised mìtiqation plan. Refer ro Pan
summary of the most recent mitigation
sentence refering to this new information
(see Pan III.A of the FEIS).

20-27 Brush habiut, See response to cornment 20-26, above.

20-28 Corridor width, This change has been made: see part III.A of rhe FEIS.
See also the response to comment 20-26.

20-29 Bioloqical monitorine. See response to comment 20-26,
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III.C, new Secrion 5.4.5, fo¡ a

proposals made by DRRC. A
has been added ro Seccion 5.4.4



Mr. Norm Thomas
August 1, 1 994
Page 9

According to the. mitigarion plan included in the giological
Assessment, monitorinþ through the establishment of ssüe¡al
monitoring plors will oócur duiing tho life of mine withln and
adjacent.to.the project s.ito and tñe fenced bypass corridor, tp
quant¡ratively.dete¡m.ine the dif ference in vegetarive density iniide
and outside the corridors.

Section 5.4.4. Eiological Environmsnt. DRRC's proposal fpr long-term
habitat restorarion (p, S.371, The second paragraph of this sãction
should be revised by oddinE the following provisioni, which ore reflecred
in DFRC's curent proposed mltigation planl

In all, approximately 9.7 miles of drainage will ba vegetatod,
consisring of approximately 240 acres, Corridors wlíich are
expected to ba available after year 10, consist of Diversion C.C,,
the relocared Elm Creek, and the brush bypass corridor. Followinq
completion of mining, a second Elm Creek channel will bã
constructed, brush habitat previously created fo¡ the relocation
of Elm Creek wlll remain, and the drainage panerns will be
ostablished lor the l¡ibutaries of Elm CreeÉ, 

'Therefore, 
after

. mining and ¡eclamatlon fou¡ co¡ridors will be Þrosent wittrin and
adjacent ro th6 site, Diversion C.C', the two Eim Creek corridors,
and the bypass corridor. Additlonally, throushoul minino a berm
will be established between the haui road añ'd Elm Cree[. which
should help mitigate noise and dust impacts as well as resÌ¡ict
int¡usion into brush habitats.

Section 5,4,4. Biological Environment. EPA's determination of
biological elfect (p.,5.411. The fourlh paragraph on this pag6 should
be revissd by adding the following factual itarement befbrã the last
sentence ol th6 paragraph:

lf the habitat is unoccupied by endangered felids, then adverse
impacts to thes€ felids would not occuiregardless of whorhsr rhe
rssloÍation of Elm C¡eek was succEssful.-

Section 5.9.7 Cumulative lmpacts. Binational policy issues and
considerations (p, 5-721, The tist of "posirions" ånicuiatEd by EpA
which could "be used to argus thal the NPDES pe¡mit should be issuad,,
should be supplemented by the addition ol the following "positions.:

It would be patently unfai¡ for EPA to deny an NPOES
permit to DRRC based solely on possible adverie air quality
¡mpscts of Carbon l/ll when DRRC has no inte¡esr'in or
control over the op6ration of the Carbon l/ll facilities, and
when lssuanco ol an NPDES pormit ro DRRC would not
¡osult in water quality lmpairment in receiving streams.

20-30

,ô.1 I

¿U.J I

20-30 Mitisation plan, Sce rcsponse to corrtrncnt 20-26.

20.31 Ocelot habiøt, EPA believes 'üat ürc
not add to the contcnt of thc referenced
the impact prcdicdons as concingent
irnponant'.

20-32 Policv positions, Commenr norcd.

c-98

sentence suggesred by DRRC does
paragraph, which already condicions
on 'if tlre habiur is in facr



Mr. Norm Thomas
Augusr 1, 1994
Page lO

Granting an NpDES permit to DRFC could sllow the coatmining project..to gó forward. lf ailoweã iïnriÀå-.""i.
'RRC 

could se'coãt ro the owneis ól Cåi¡-"iuii'lii". ;ii \which generates fuel savings for such owners. Ttrese lùãtsavings. courd be used td offset the cost of ¡rrctãriinäappropriato eir quality control facilitios ot CarU'on'ùä""'"
r Appendix A..of the Draft Ers shourd incrude the most curent droftNPOES oe¡mit.

' Appendix B shourd rncrude the most curÍent draft p¡oErammatic
Agreemenr on Culru¡al Resources into t¡e tinãi ËlS-:-". ' '-r''"

' Appendix F shourd be added to incorporale the gA prepared bv oRRCon beharr of _EpA and submineûto ú'sFws, ä"i irìíri¿iÀãu"n{ ,o ,n"BA, which DRRC wit be submining to-usrús ¿nà Èp-Àin-äãlÅusurt.
aaaoaaa

------9.înc grlgity gppreciates the .sìgnificenc-e and dif ficurty associated withpreparat¡on of rhis Draft Environmentar rñrpacts slalement, especiaily consideringthe rimef¡ames within which EpA Region o ãÃã'itsìonrurtants have worked. oRRC
lr]i:yr-.- th,e foregoing comÍnenrs rõt¡eci Jccurãtà, factuar sraremsnts. oncr thar
llc]y:lo_n of ,su.ch commenrs inro rho finat EtS shoutd-make-i;;; -#;ä 

ä..rrur.rmpacts analysis.

i3fr[iiå;;J"i:J::r be of service ro you, preasJreåi ñö; ió ..ri'ãn;;å'.t yo,,

Sincerely,

20.33

:0.31

MCR/asl
| 20t\æ¡st.r1r

cc: M¡. Kenneth Huebner
Mr. Alejandro Salsado
Mr. Donstd Marstõn
Ms. Lisa Kost
M¡. Chesley Blovins

^-[oæ.C..à^r!(-
Martln C. Roc'helle \-

20'33 Aooçndjccs. The . most recent versions of these documents have beenatrached, see Appendices A and G.

Attorney for Do¡ Republlca¡
Ro¡ou¡co¡ Co., Inc.

0r. Scon Mills
Mr. Ron Borkan
Mr. Jack Thlbodoau
Mr. Paul Oldaker
Mr. lrvln Bilsky

20-34 Pio.loelcal assessFqnt, Thr biologicat assessment (and an additionaladdendum, provided after DRRC wrote its corrunent lener) are documentswhich could be anached ro ùe EIs but which wourd make it 
"ru.rm.iiÞutLy. instead, EPA has incruded t¡e s¡ wirh the documents of record inthe Eagle Pass Pubric Library. The BA and is addendum are *r.;rir;;in Section 5.4.5, pan lII.C.
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Rosa M. O'Donnell
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2t-3

2l-2 Invgfve.melt of og.or communitiqs. Ep,{ is aware that a signifÌcant numberof Eagle Pass residents oppose trre mine. EpA considers ,¡ii ì..1,'."0 ,r,.fact úat other residcnts favor the mine, bu¡ bases ic decision ån factorssrch as compliance with trre clean rvater Act, and is best judgment abourthe narure and acceptabiliry of acruar irnpacr, rarher ú¡an on a count ofproponenb versus opponents.

See the

ö-l tn
responsc

Appendix

n 1^1

2l-3 Infrastn:ch¡re imÞacts, Refer
commenr 24{,

lo Appendix B, response to public hearing
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214 Carbon lll. Refer to the response to cor¡ìment 444, above.

d¿aa¿<_,

a4-¿ >/(¿

Øc4/..2

2l-5 Impact assessment is inadequate.
to responses to other commen!
have been raiscd regarding ùe
resources.

C-LOz

No specific deficiencies are nored. Refer
leners for a discussion of concems which
impact predictions on properry, air and otier
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TEsrIl4o¡¡Y oP DR' sÀLv¡+Do_R coNTRERÀs-BÀLDERÀS BEFORE EpÀ oN T?{E Doslnplnl,TfÀs / cÀPRllt¡ t. e' n¡pRn}¡ Tl pp^fE'ar. DÞÞcrÀFrE.n r,,¡ ¡r.Àrn'ru¡c.îx, , 0N .7ULY 20, 1994. '' - . '

NÀJ48. Salvador ConE,rera6 BalderaB,

TrrLE / ÞOsrrrON: Þ4.0.r ret,rred profê'ãor frorn rhe universioadÀucónoma de Nuêvô León, Mon¿errev,'¡leifìò.
PXPERIENCE r _ Speclalis-c - ln !lshes, environmental impacc andre'loraclon for aquacic envlro-nmeneg, experrence baeed ln rê'earchand Eeaching, on Rto crende fishes ¡asin.wi¿e ";d-ã;.J; 

-ùi"ï 
¡syeãrs, ccncerned nainly .',rlrh species ecology, Oynu.iãr, ;;;;g""asaoc:aced. to impacEs and res,coiaclons, exciîccro'n ãnà-ãl¿in"cr.o"causes, a1I relased !o waEer ava:labilir,v tquaiici ;;ã ;;;;;I;y,,ae aÈ,esged by numeroue publlcacione on cÍre euDJêcE.

I du¡ ilE[uE¿, állu-pdsu prggloene Or Cnalf¡!ån¡ Or C¡e Socj'edactMexrca¡a de.zoolcgfa, socl.edad Icrlol.ógica r4exicana, DeÊerc Fisnescouncir, and Bioconservaclón. one of mìy positionÀ i"-ir-,nã,nËãi orr.he Rio crande pt6heE. Recove¡.]/-Tearn (U.'S.' rrsn I wriãri¡u"'õäiiic"lbuc no: speaking ln cheir bebärf, ¡ am arso nember oc a ba6in-,,ridecomfliEr,ee for ¿he auscainabre developmenc of the niã-cr""ãã-äurr".
À6 reeearcher and 

-E9åcher,: -Ty coursês were Flsh Bio1ogy,Pcosygcens, conservaiion of ¡rar,urâJ. Re6ources, EnvironmencaLscienceg, and Environmentral rmpacr,, among oEhers.

u¿94¡ ¡V¡l .

I_have.s!rong concÊrn6 in_i.especc Eo ¿he Do6 Republlcas / Carbon I-rE.o--jv-L. -..J,r-_ ¡L_ rrr L_:--_- -r -r.v r_rr..J.r.,.y ^.1;r;;;--"
À.- UoE enough lnformaclon, or ineuffjclencly analyaed.
b.' The ecorogicar reporcs are bo fen and 6carcery repreeenEaEive,especlarry rn re-fer_ence,Èo fish specfes, nrl¡õuär¡--Èi.-ði""* .. ,haÊ nô hiÊrôry ôf Fampìlngs, enough 18 kno!¡n cõ agifrm-t.t¡aC ¿¿-L

c,here are poEentlal lmpaccs, given-chac some of Èhe sÞecies 1nthe nea!Þy.Rio Grande, berow-rhe di6charge or- saiã-år""L1r"
known as ¿hrea.ened or endangered, federä1 o" ÀJ"cã-ii"cuc,
some .of. Ehe_-Bpecies have no au!,hênLicåE.ed records'from ¡nearea belo',, EIrn CfÊek, moBCIy È.he e.)(oEtc speciee. The recordso! l4oxo6tôñå co:rqeBÈuñ, pEhe.escoma grahami, 

"na- Èãiðina
eeclf r 10i 1êo.tiy't üû.!î,iãsFifr.l,,¡ i¡r.! g¡a¡*Ef ;u¡ :a, kÃffi- ËparrÞucarres norch and souEh of the border, ThlrE,y nine (39) ofEhê specieo Ln che l,ls!, are nat,lve, lo åre é*o;lC, 'un¿ 

r

Dr. Salvador Contreras Balderas

ECOLOGIA, IMPACTO. RESTAUIIACION, EOIJCACION AA,ISIENTAI. ICTIOSISTEIViATICA,

n "t 
^,)U' lVJ

Rio Gr¿nde fishes should be included. EPA. rclies on the U.S. Fish and
Wildlife Service and Texas Departrnenr of Parks and Wildlife as tle formal
basis for identification of ûrreatened and endangered species. All idenrifled
species have been considered in rhe EIS; please note some additions, as
indicated in Part III.B of the FEIS, Table 5-2 revision, EpA appreciates
the additional information on fisheries. EPA considers rhat rie rerms of ùre
proposed NPDES permir are suffrcientJy stringenr ro protecr frsheries in Elm
Creek and tÌ¡e Rio Grande. Effects on Elm Creek from rhe project are
projected to be wirhin acceptåble limits, and impacts to rhe Rio Grande are
predicted to be negligible,
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should nog be considered as fr is mosf, probabÌy arnisldenElflcaÈlon, or l! recorded would be anoÈher ex'orið(Cr¿¡¡ine1 1a fornosa),

Àì¡NEX. lable 1, wlth â co¡rmenced lls¿ of t,he specL€s reporcedor BuspecÈed tn che reglon.

a¿-¿

b. There ls no E,rEnCt a¡alyels, ei¿hef ¿ime or place, Ehau are Èheloglcal reference point,s.

B.- Thêrê is no comparlson.

The bâsis for ecolcgica). predic!,ion should emerge from: abaoeline of known biodi'rerefEy iô tbê ârea Eo ricaive cbçiñD.¡F ln l'¡aa ol l¡¡r{r, c õcr¡c.ir¡- oj ¡iqil¡-.,--;--!-
and rheir known. lmpacta,. åûd knovn eflecrE ôÊ polluËanËi so
Lhe same oE gilnflâr BpecieE,

À¡ÍNEX. .lables 2 and 3, comparisons oÉ t,he f ieh fauna ot c,wo
areaE in Coahulla, cba! have had slrnilar discharqee from
mining operaÈi.onÊ, ¿nd in a t,irne series ehow apecies snac
have dlesapeared, and çhose chac, wer6 on che verse ofexl.irpa¿ion rc che Èlme o! Ehe rîoÊÈ recenE collecrion.

I}¡TERNÀTIO}¡ÀTJ ÀSPECTS .

À.- The main purpoae of the MtnÊ projecr {s co furnish coal ¿or rherhermoelecrrlclty facilifies Carbon I and Carbon II (andgubeequenE?) 
, :

,1t. tDi¡.-grJ¡€"!'\tov lrt?¡r"lr"l,L,p'l4.ri,f t¡,tr|ãrlÈlrf wornlhg'gr ùncB
in Rfq B¡condido.-- Copies of .t,he reporËê preaeñcêd by
inepecr,ors from SEDUB Bhow ÈhaÈ in 1984,-¿he coãcence of Cd,Fb, TurbldlÈy, pH, Guspended aolids and dlssolved sollds, a¡d
DC far exceeded permlslble level,s ¿8, lea6c ln 1984.

ÀNNEy.. TÀBIJB 4, shotrfng Ehe chemlcal analysi6 of wacer
purporcedly producÈ oC lnepecÈions, buc obiainsd wiEhouu
signâèu!ê8, fÍon 6ource6 EhaE can noE be dfBclo6ed.

G E}¡ERÀTJ CONS IDER.ÀTION.

À,- The genera! environment.al. quality hâB .been measured ueing
ffi¡âþiYnuþ¡gCixeEñ,i.x¿".û?,8ì yrgloeT'sEtErÞå^69 myÞêfe âna at
r€B€arch Èêaî\ h¡ve 6ho1dn cher lor several reglons ln Méx:.co,

EcoLoGlÁ' lMPAcTo. REsfAURAcloN, EDUcActoN Ar\,18tENTAt, rcTtosrsTEN¡ATrcA"

c-104

22-Z Provide some trend analvses and comoarisons. Thank you for the tables
showing ñsh biodiversity changes at Rfo Alamo and Rf o Sabinas, EPA's
judgmena about frsheries impacs are based not on receiving water
conditions, but on the efficacy of the NPDES permit.

22-3 Vr'ater quality at Carbon plants on Río Escondido. Thank you for úe
table showing ùe chemical analysis of wa(er. EPA has adequate
information (o determine that impacr from Carbon I/ll are unaccepuble; but
has identified no way in which permit denial would alter this siruadon,

224 Water oualiw index demonstrates sensiriviN. We
sunival of fish species. See response to Commen!

appreciate úre

22-2, above,
rab¡e on
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u¡.v F¡Lu¡ vuq¿¡Ly l¡lsc¡ urv€lopcu 0y Ene govÉÁtutlË¡¡L c¿08gly
approaches Èhe measures we have Eaken shown aE percenlgurvlval of E,he llsh corn¡ounity. por several, localities'!n EheRio Grand€, Èhe WQI ls 41.5 Eo 12.S\, whereas Èhe llsh
coftñunicy survlvâI averageB 3?t, hence demonEÈra¿ing EhaE,
flshee are a sensiclve yardaetck Cor Èhe env{ronrnenr,.

.ANNEX. TÀ8LE 5, lrilh E,he t,r€nd8 in fieh comrnunity survlval for
lscalicies in !,he Rio crtnde Region, preeenc.ed cô thê Àmerican
fisheries SocfeEy, ?fesE,etn DlvlBion, 1994 Ànnual Meeclng,

.¿'tÎÀeÂÈ¿ ó'55ú ?È4. 7.øs

Lå6t,, buB noc leaÊ!,, ElSe ueual,Iy do noc concemplace che reglonal
¡r nrraarrl.È itr^ rñn^áÈñ ñâ âñ.1.t:. r¡l ¡s¡iu¡.¡us-ru. 1¡.- n:- O--.Je
16 ålready a heavlly polluBed area fn rnoBc of lt6 6uÞareas, IE
needs regulatlon, reBc,oraElon, cIèåning, noE, added loads. Theee
ir¡pacC loads are cumulaÈive i: rhey 6urpâ66 che self-recovery
capaclElêE of the ecosysEems, and regard1ess of Ehelr origin and
eisuac:on (alr, so11, lraE,er) are carried by waEer ¿hru lt,s. cycLe
dcwnscream cau6Íng problems and more expenges in wacer gfëåEmenE
for Èho6e human sect,lementB, a¡d human healE,h problems in rhose
areaB $rhqre publlc servicee are defecrive, inéufficienc, of non
available. the6e effecÈs dêpend on Ehe kinil of impaccs (or
po1luÈðnEs), ev€n Hhen t,hey are below Lhe sÈandardg or legal
Ilm1c6. In Ehi6 ca8e, are Eh6 hydrocârbong and heavy mecals,

22-5

ÊCOLOGI'Â. IMPACIO. RESÍAURACION. EDUC CION A¡'¡BIENIAI, lCllOSlSlElv{AnCA"

c-105

22-5 Cumulative water oualiw impacts. EPA agrees that ùe mine would add to
impàcs from other sources. However, this source would be well-regulated

and measured, indirect, and relâtively minor, compared to ùe direct impacts

from such activities as agriculrure on the Rio Grande, EPA relies on its

NPDES permining program to ensure that effecs from the Eagle Pass Mine
will be within acceptâble limiß.
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TÀBLE 1. FIS¡{ES OF T?IE RIO GRÀNDE ÀROIJ}ID'EÀGLE PÀSS.

coLUMNs 1 2---------,-

rfìmlìm nnnnTnn

I L, osseus x2 A¡gruilla rosE,raca xr3 Dorosomå cepedianurn x4 À6Eyan¿DC mexicanus X5 cycl.epcus elongaEu6 Xb ¿ci,10Þu6 bubalus Xr7 Carpiodes carpio Xö ¡rtoXOSEOÍtâ COnEeBÈUnì Xy uampogcornÀ anomal,irm Xr
10 MacrhybopÊiE ae6¿ivàl.is X:1 Rhinichc.|¡y6 cacaraccåê. X!2 NoÈropiÊ jemezanua .X
13 Nocropis.amabflfs x14 Notropis brayroni X15 Notropis buchananf i16 Nocropis slmue ainug xô17 Nor,ropls orca X,tg Nocropis ludfbundus xr19 q/prlnelle venu6Ee y,&v sty¡¿r¡c¡¡a ¡ùLÀÉ¡IAE X
21 Dlonda dtaboli X'22 Dlonda eplscopa X,¿r HyDogîaEhUA àriìårug , X24 llmephales proroelaa .: X25 glmephales viEilax X¿b ¿cEaluruê puncEaEuS x27 Ict,alurus furcåcu6 x28 PylodicEyB olivaris X
l! Cyprinodon erirnius Xt30 luca¡ia parva x11 cånbuGiå affi.nla X32 PeEcinã macrolaplda X33 Et,heoscoma grahám1 xl4 Micropcerus ealmoides X35 ChäenobryE,tus cyanellus X36 Lêpôrïi6 mac¡ochln¡a X3? Lepomls megalocls x,
38 .Aplodinocus grunnleos X1r f lrnr¡Snn¡ rl|¡nrvrtrr¡ril5 y
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(cont,1nuåE,io¡t)
lillEs oF rlrE R¡O GRÀMDE_ÀROu¡ID EÀGLE pÀss, rx, usÀ.PEcEs DEL RIo BRÀvo ÀIJREDEDoR p¡ ÈÃõis-i,Àõs, Tx, UsÀ.
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EXOTTC SPBCIES 615 DOWN Ep up STÀTUS

6 Cyprfnue carpio
Carâ66ius auråcuo ¡;Ictalurur¡ naEâ1i6 x'
l4orono chryBops x'
I,epomls aurl¡ug Xr
LepomÍa rnicrolophus x'
Lepomis puncc¡ÈU6 Xr
Mlcrop:en¡s dolomieul Xi
Ponroxis annularfa Xr
Chaenob¡?E,Èua guloeua Xr

è'9Jô ?êr{

MISTÀICES (ERRONBOUSLY ¡}ICLIJDED IN LIS?)

Nolropi6 for¡noeus

NoTE: Corumn 1 aft'êr Ers, corurm 2 Àf,r,er TrevÍño Robin60n (1959),steven'on.(rgzt), a¡:d crhers. cotuñ.n J afEer es¡ (enããããiãä ;;;;í""ac¡, usÀl /Norma 0f f cirr r.rexrcana tuexl'.- !is .en"iio,ir¡'"nä-iñiã".scåcemenc. Ep - Eaqle paBB. Doçn ana úi ,J"rìä-ì!i;ï;;;ä; ;'#;;*sec¿ions. less ct¡án sì--iinã -rn--ii' 
åitrr." dlrecÈion, E¡rDEndangeled, SC . Speciaj, Concern, ¡¡ - nùe, EXT - Exg,incc.

¡ . oJ

EcoLoGtA lMPAcIo, REsIAUnActoN, EorrcAcloN AÀ,tBlENtAl. tcnosrslEt!¡AncA.
î 1^1v-Iv/



DR. SALVADOR CONTRERAS BALDERAS
TELEFAX: 

f8l 37ó'22'31 Æ!r t?flat ff4 Wl NlÇel¡ll, N,l, Mtìllfin ftnrf,nE-MArL: gCONTRenAoeUañi.r.¡lY'ttESM.MX

3aL!Élc,¡,:JriTFERrj 6-ggù 7A44

TAALB 2, FISH EIODIVERSITY GTANGES ÀTRosrrÀ, coÀtrurlÀ, MÉxrco. "- :-- -'-

LVG 52

NÀTIVE

niônde d{aboì {

M
. cambuÊiq marshi

DÔrosOmâ CeOedlanum
LçDomi s r,ae.ochlnrg
C : glrl¿Jvr.q L,urrvvúLLáLuo

Àlçyanax mexicanug
Êalñoide9

TOTÀL SPECIES

PYôî 1 ¡

Cvorinue car¡io
Specie6 ¡un¡lvaÌ a.s Dercenc, of che oriEinal ffsh feuna, 62.st,rrenc: dfssappêårancË oc séniieiïã i"ã'r-äirce species.

Rfo ÀI"A¡4o, 4.,{ KM !,¡ NUcvÀ

SCB 66 GÀG 8{

¿J

t24 5138 1
ÂttJ ¡27 55

l2
8s

TÀIÍJE 3. FISH g¡ODTVERS¡rY ANÀNGES Ir NÍO SABINAS, 11.?M'F/A ROSITÀ, COÀHUII.À, MÉXICO.

;
x
X
x
t(
x
x

I

uÖrosomå ceDeolañufit
Dlonda dlâboli
NoÈ,ropis saladonis
rctaluniÈ ¡!et¡.E?
GarnbusiE I
LeÞomi Ê
Leponi I
Ml.ro9remE caÌmoi dÊ.8
Clchl e6ôñå cvanocrutÈatus

naerochlrir tr
rneqal oE 1s

Àgcvanax rnexlcanus
Noc,ropls amãbl 1iÉ
Di ôndq epiBsopa X ¡

lOTÀ¡ sPEcIEs 12 Ir
Sgecles sun¡fval âB percenc of Lhs original. conmunit,y  ?.3t
T'ren$¡ hich dås¡¡¡penrnnfin nF nÊnnlrlyp nnrl ¡lrnrrp nñe¡rei

EcotoctA" lti/PAcTo REsTAmAooN. EoucActoN AÀ,IB|EMA- tcÌtostslEf/AllcA,
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1.0

. pll. I'b. ¿\n. rj.i. r), frl:¡.irl¡,'r'O
', n6/L. n¡,/!. r'{i/'L, ¡,;p.n.

/-.
,'1.0
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@ 0.0
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0.0
o.t
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0.1

0.0 .
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ç7

;,;
0.0
0.o
c.o
o.o
0.0 ..

0.0'
0.0
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o.o

0.(l
0.0

QJ,i q'
9.O

¡.fl
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tr. (,
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Minerva Manzano

Z3-l Comment noted.



á -3e -?ç

7Á on ! 
¿to 

u {r ; */s {ro'- /,1 e Lu'asÅ *,¿ k", t. (.
wotlVro"¡o, {a, ìnú,/;,V tne /, ,éu Aerc ¿ri // 

.y'0,,
^rl -¡//, ke res/ a/ -y {.,*¿,i >4,.n y'/. (./S
d^c( /-iey ¡ o n X2 )¿1, :

T #r^! 6"d {,, yrr, lreseace r5u,. anr( J ,1oon

$, ¡ee,, e-, J,'i,, u{'./o/!;t "JiÍ" 2:F ì;'æ9#
7"o7ie Ço.n ["y/" fros ,y'o ,r/u. ,, stc,1

ds pcssi//e,o// /,1u 7i'//.--,s o{ /4c ce,¡.¿qrn;þ

& -¡/1, /,1, ¿"/f ,e{ ¿,u:4.0r,/ ñ",,, Gr;t/ '

. ¿tl r/ o u t Áor'$u l^< 1," it ,tr , n ,hory
// / //e (ê¿n,.ntù n; /y /'s 4rf ,,þ /o,' 4. .n¿''1e-a/

it"''

¿u,íe,-¡ ¿// /,1. froi"o/s J" Vurrere/e jtás
wjll eooo c¿¿te ,1 //" ¿.,/r,,ttbs or.r/
ù,.r),rt¿tì/t'¿s

Minerva Marøano: translation of preceding letter.

/'¿/,/ iu,¿.( ¿r,4 /-lß c/ ?./î f/L)
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Mr. Norm Tbom¿s
Chief of tl¡e Federal Acdvldes Branch
EPA (6E.F)
1445 Ross Ave.
Dallas, Ttc 75202'2733

Dea¡ Mr. Tho¡fas:

24.1

Ln your review of rhe EIS for the proposed Dos Republicas, lnc-. coal

icp mine, please suggesr that l,lexico converr carbon I and II to
*ntrA g^i.' Using orir*¿ gas instead of-coal would reduce emissions

of rnlf* Ooxide ãs well as iarbon dioxide assoclated rvith global

warmfng.

Please do not feel obllged to reply to thls lener. Thank you'

Si:rcerelY,

A{J6 I 0 l€9{

3524 Greystone #195
Ausdn, Tx. 78731
July 25, 1994

Mclanic Sattlcr

-7,nil4-4rr3,úht -
Mela¡ie Sattler

24-l Conven Carbon olant$. to r.rarural- qqs' Plcasc refcr to Pan Il C l

FEIS for a g.ner.Ïffiion of ilrcmativcs availablc to EPA' ând

II.C.2 for air qualitY issucs'

c-113

of tlris
to Pan



Auglsî I, t9cr.¡

Mr. Norm llom¡¡. Chiel.
Ícdc¡al Acrividcs Bruch
EP^ (öZ-P)
1445 Ross Avenue
f)rllc. l'X 75202.21¡.1

l)c¡¡ Àfr, 'l'hon:a¡:

Th: N¿tio¡uj Parts ¡nd Ccnscn,uioo .&sociarion fMC¿\) is a 450-0r)0.merbr nonprufitciri¿¿ns Ê¡ouÞ decic¡rcd rn rt'c'pr,ttcciionil;ü;;rr.f 
rhc t.S, Nadon¡r puksystcn, \TGA upp¡uciq¡cr thu.ip¡cnunity t; ;;r; oa rhc Dlarì ü¡rviro¡oc¡t¡JImpa',l Sureuncnr (DEIS) l,rr úc Éadi p.s, ic;; i;:ii:,l:.

NPCÅ Br¡cr¿rb'co:n¡:rlndsxpA for thc prçultion of r rhorough dr¡Jr Els trr¡tcxa¡::incs 'ie bro¡d scooe of cnvi¡on¡neniari,npr.,s 
",.ro.iar.oii;ïï;rjräîu., tiro.wc vc ¡rlcared rlar rhc rgcnoy h* .,,.nrp,J í*i¿ì.i .,t. cumulativc irupac1¡ of ¡l¡c

l:i1c linq.,xnicuiar'l¡.ï *.?:r:,,':.ro air queliry irnuscr.q and sigrs <rf goudcr)cp(¡31t()n *ilh olher fcd¿,

rrroposc! ¡rnjccl 'urch ,- ,ri f i':iii"H:ïf li,:lïï',"'.:ffi,ffJiÍuot *'
Se¡vic¿, o¡e eviCeor

'1'h¿ Dtis docr¡nrents tlre nerr.uir-e ådvÈís4 en'ir'nmenur inrpacls.f the proposcd minc.lrr)n (lt',rhich u.w*ld derj, mingaritrn rnd *urf¿ U. i".rrniofi,-¡At¿. ii;;;ñË;,{,nr'¿ri¿rt.¡hì,,r .irgtarlarion of ¡¡råce antl ¿¡ounc ,"i,.r, ¡lri,p,¡* àäüåìiät¡,I,r,end ¡.'c nr iai j cop-nc) r o endangaec rpa.rr æJ iu. *rrrJiiî I i;r,iäî,äi .,Clss I ¿urJ utltr prutq.,f ql arç¿J.

I.{ational Parks
iu¡rl (b¡tsërw¡r ion,{.srr xi¡tir:n

Sr)unr r\,r,s'r, l( n<;tr lrnt Ott.tct:
\\

:-s.l

National Parks e¡d Con¡eryation Associarion

2.r.2

EPA h¡ cetcd thal oniy thræ ¿rrercativesrxisr: approval ofthe pernrit as drrJlcd, deniarnl thc ¡r:r nrit, r 
'r 

;\{. r,{nr:r lf rhe ¡¡rmir "irl, "r-*',ii.tiÀr¡rioru. Thc Epd howqy6. .ontrnly impore corrdi!ions on ihc pcml'r rl¡¡ uc aurhcúJ by rhc clanìv;,;l;i:il:'
'rr'xJifiçrrir,rrrr ru trrc p<rrnit a¡d.råc 

-¡rdrjiri¡rrur 
roquit.r.n,, on ù\¡ cn¡irc projçyt rhstwould rcs'J ro be r¡^¿de ue 11n6curr, and beyond thc sco'c orrnc clcu *'aiEr n.,,rh¡r unier th¿rr crr¡xririon.r NpC¡ t*rievcs rh¡r Ép¡ ¡i ti,cædorc cleJi,.i+úJ'äiär

the NPDES pøæir.

25-l
E'r¡1 s expenence ar. numerous mooãmlìã@.coa¡ m¡nes in the u.s. iJËrthey can cause signifÌcanr irp..r ' uu,t',¡.,, aus.nì unuìu.l 

-sît..specin.
condidons' mitigation 

--measures are adequate to reduce these impacu roacceptabre rcvcrs. 
. NpDEs- pennir timirì--ài specificatty set ro .nsu.. nounaccepuble degradation of water qurlir, 

- 
fr., Þ.n-- 

,u 
ð.s1,." ïir^rrynaÞrht rmpacts at, 

_rhe_. Eagle pass ' Miíe, 
' 
epn i,., l.i.e.¿ iì"rro_rlconsurution with u,s.. Fish ind wii¿rii. 

"si.r,.e, 
under secrion 7 of ràeEndangered species Act, ro e'.ilrc ,¡.i-¡r*.n.. of rle NpDEs permir will

::j_,:_*ll T i.op'fl-ro^ ùe e.ndaneered. sfecie.s._ Tne usrws.-ùiä,og,.^,oprn¡on rs presented as Appendix F of rlc þinar els. 
-e 

pA ;;.; *l 1uag,rlr_e-^air quariry impacs from caruon vt-'to bc a consequence of ràe mine

;Jii.,^üii: 
other reasons' the impacs alreadv occui 

"ìl'-,1r.'*i". 
¿".,

25-2

c-114



NPCÅ Corrrrur.nts nn DfìtS f.rr l,lagJu p¿rs Minc
Pegc 2 of'4

r\*Pc.{ hos thc foiro*'int{ cor¡rJne¡rrs 
^bout 

specific sections ortle DUrS and the
cr)nclr¡sirrr:s t,ì¡tt thcy ¡hould lcad tlre-lgcnc¡r to reach:

Srclio,r 5 a ßie¡g¡g¿1¡¡l.ironmen¡

Â lenghy discussir-rn of t'iologiurl iopacts in thc DEIS lcacls EpA ro crrhe scvr.ralinrnonrnt conclt¡¡ions rvith ;cspsc' ró nildtil'o ontj cn,cangcrcd rp*ù; ii; fir.st is rùat theEagle Pass projecr rnav adversèly afccr tbrtera.lly listed siecicsi'urr, * ti.lugrr*nd; -a0cer0r, \vrúch f'\\s consiõcrs ritcry to bc prcsenr ín thc a¡ea. rirc sec¡:ø i tb¿t a Sccrion7 consult¡tion with the Fisb ¡rrd Wil<Jlifc seMce is requirø r¡. rr.'irl ir ilrat imprctn tocnriur$crcd spccies "dcpcnrJs on thc, , success of lrubìut rcsroration ;d that thc
I I:ì,lt::;o" a¡d mi¡i_crdon mco.urcs ¡rr.poscd b¡.DRltC ¿r.c r:lca,ly .*.prn,n.n,.t" ,d¿5'J | 

; cc¡rlc'l &\surç 5¡¡..r0t,"'l'hese are not conditions under r¡hicl¡ tirii project s¡ould nlovc 25-3
I hu approved, nur that the Findangøed .Spccies Âct pcrmirs.

' Sectic.¡ j? -SErilrLcooùniq

Virtu-rlly this enrire scction is c,.,:voled tù aftcmpting to assess the socio.ec.nornic
consù.que¡rces ot rie Eagre pass Mine projccr. vinually none of this *cun à-iä*,., t,rubcnelits of ccologicul prorectirrn. Ar ;r mininrunr, this ärion shoujd incrude ã[*ìrä" .rthc ccc¡ornic t¡¿rrctls rnrj r'årucs o|endan_ucred spccics anc natioo¡l;;ñ, ilüi."
NuriunuJ I'!¡rk sy$cm.rcp'esèrrs uu i'ves¡ircnr ottblrion, oi¡uhric doll¡rs. .r.hc 

an¡ual
budgc: of rhe Nariorrar p¡rrk Scnic¿ now cxcæds $l billion. Èorv does glg n.nd ñ;tioo.lPrrk ccnrributc ¡r¡ ¡ sus!¿i¡¡bre Tcxas ccorrrrrny? where ersc hsve at, ñ;fiu ;.i, '"
qurlit1.¡¿¡ri.¿ rah:er hcen jutlgcdi, For exa:npic, rhe nationrl p.'hs in ruir*i *.*iu*"r';er Sl bilron riollus ar'rually lo rhe strte c.ononry, Thc wor'ld-f¡mous att¡ar,rion of iheGrarrd carr¡'trrr iv ¿ subsran¡rar pan of thar, anrr this iconornro ¡uiscr, ís i,;gruy acf.nd;i onresouril condiriolrs, sr¡ch ¿s exccllcnr ù quality. lo ad<tirion. tl¡e *ctioi ,ú.1¡ l;;il"info:'n¡rior: on thc so'Jio-E:0nomic c<lsrs anrj bcnerìts .f prcsaiog g..¿ ,ii.*iiir.""
llrsnd ¡n rhe long-rerm curonrer h¿se for porvrr from c;rb;^ vi¡. i,i,"i *",ì¿î" *r, ,rs¡rubbers n¡csl lo thc avcrage consullcr ol'powcr,l

254

Section 5 9C!6[¡lerh'e lmp:rc1s

NPCA finr!. senion s.g ro bc s $,ercomc sidi¡ion to on Êits of rhis typc. Tru: r2-pagc
scction i¡cr,¡dc discussion or'somc imponaur precedcnrs issucs in uiiåiion¿
crlviru¡¡rrcrrul pulicl', ard cont¡ins sonrc solid discuss¡on .lraf quali,y irptr on ctas IAlurs, such as n¿tional parklands Uke Bi,g Bcn<{ National puk,

,<_< | NPli rn:r.rnrøc,nrls. horvcvcr, th¡t thc tìn¡l El.S inch¡dc morc disa.¡srion of the ¿uruul ¿ir¿r') | Qualit-v'rctatcd valucs that are protu,:ted by thc Cle¡n Air Acr in p6ccs such u Big geud. 25-5

. DRRC has recendycomm¡ned. ro reaving tr¡e Elm creeT-ìõrriãõñã¡ni¡ed un¡il 
"egearion 

ìiother designated corridorc rcaches specifìed densities. please ¡efci to pan
II.c'3 of this FEIS for an updated àiscussion of endangered spccies issues. 

''

a< a

that air poltution -frõm-õ'e 
otants-

recrearion and economic benefis of
change this conclusion.

air. The DEIS, p. 5-69 to 5-?0, sares
would have a major adverse effecr on the

tourism; funher quanrification would not

c-Lls

F¡p{rd dis.îlsþn of, imeact Bend.rn Part II,C,2. See also, iespor¡.ses o
begínning at 4-51.

This comment is responded to
co¡runent leme¡ 4, espccially



Ìil)(lA ('onunenrs on DEIS for Eogle pas N,finc
fagc J uf4

The discussion shc'¡lti inch¡dc m(ì(crhyric¡¡l rJcsðription of ¡hc arì'ected environmenr irflig R':nd Nario¡r¡J p¡¡k un.r othcr piks l,,d r¡.¡rv r[aucco øsioii,ç,r"rr ,p..iË,Jiy.'[¡,*,purli ¡e.e¡¡'ç** ¡od lhe visi¡or.erpriimce. for cxarnple, r!haf arc.iQnc of rhn rnost
rJcru.¡ric vivas ¡hur rrrurtr bc rmpaaed'r How does iti;, rctar.,o ,lii,.i¡nn-.ii ur.z r.r.sectic¡t could ulso bcnefìt lïotìl ttlorc description of"otb¿r ic.rpacrs-. rvhiç[¡ i5 covercd inonl' two scnre'ces. u'he r is ùe vcgaaiun and *h¡.t is knourn afrout air pollurion imoacrsro sirnir¡r r):;rem:r)1Vhar aquariu ruiourccs. are ar ;r¿ ;r;;.h.;;ìs;¡i*'.iii,' iiriir.,.in thc ccoslsrdm of Big lleod National pcrk?

NP().{ wor¡ld poínt out thar Rig lJenrl N¡rirrnd pork r,,.¡s dcsignarerJ a¡ lnrcrrutional
Bi,sphere Resen'c in 1976. Biosphcrc Resøre.s, wr¡ich are pan rrf a uNì.:sco pÍ),lr'xr.
irrc pcniculorly impona¡r ns ruienrifc-rcse¡¡rch ale¿s, olfen seni¡¡g rs invajuable c¡lntrols
t'or. envi¡o¡nlcuial changc. tiat ocu¡rs in m.lrc h,,,,'.nï,,minared an¡r inrpretcd lwrdscopcs.
This should he discusscd in thc EIS.

Sections 5 9 5 rhro'ugh 5.9,7 çç¡'o;¡ ¡5cfur inftrraratilin, a¡d r¡ame somc of [hc teruhnicaf
orrd cnvinrnorc¡¡rðJ uöfl'Jirlons rvclL ftc bi.natronrl poticy ¡*u*, .nJ ,oiri.Lirì¡ïr'ä,
also summui¿ec rvell. wrrirc aU of rhis inforoation à.**iut b".r rcpecring, xpðrr ðcrrtl'r! lspe..s of this dixussion carry pinicurar r'eig.ht anrJ argue strongþ tãr deni¡l of t¡cpcrmit.

înc 6;sr i¡,p,rlult point to undcrscorc is trc ¡eluricn of thc propor<J mine to \\,ha: is EB
cnoírnous ¡lollution r¡urcc lhål is. and wiil continr¡e to havc scnous ¡dvercc impacrs oniJ s. n¡ri-oraj.carris and prorÈctcd arers..Tnc n¿dond purks *cre ," 

"ti.-uy 
ð'rì,grÅ f.,thchene6t and inspinrion of prcscnt and futu¡c g*.ruions, and a¡.e to be conscrvcd

.yninp1i1a,.' aeording to rhe Acr o_f,{lgust 2S, lltO, rhe or¡¡aníc lcSislåtioo for iicNarional Pa¡k scrvicc. r'rr¡s rs one ofthe most ¡crio,:s anJ,¡,r..ror. 
"ì¡ronriuirìiiu, 

oìnu,ll{eral goverarneni. Å scrics of cou¡t c¿çes ir¡ rhe ltTOs (gea¡llu!:_b.p¡.jr¡g-'
Inre¡'q¡) and rhe rcsulriog Redwoo<Js Act (16 t.lsc la-l) al:o undcrscored ,h.,*'t
rcrponsibiriry ofúre Sccroary_ ofrhc rrilc¡ior ro prolec¡ t¡e n¿tion¿l prrli,,.oiåirg to ,"nondcrog,uion" sra¡rdard. n-pcA believes thu ú:is tnrst rcs¡rc,nsibiliþ cxtena* urárîii *ai¡cludcs rÌrc ucrion¡ ot ¡hc EpA sr¡ch rhar.rhc rgency can trl.-nã .øá. ler¡y ,f"iiårf¿
k.nouingf.v resulr io derogcrion of'natinnrr parl-trrour.or. Âny srcp u¡ "órí,r,Iu" r¡uüaglePrssl''fìnet.gofur*,ard.anrr rea¡rtotheburníngofconiarr'tccr*onr.citif''
runhdet cunent c¡¡ndition¡r would Co just (l¡at.

Ás thc DEls pcints our, carbon lill is a huge lì,rcility whose cmissions are rìkcly to havc a'scvüe" inrpra on risibility in^('l¿ss I areas, panicuirrly Big ücod Narionor p;;ï:il'
'i'erc 

lot:¡rcd in tlre tJ.s., this faciliry would l¡e thc 7th largesl s02 sou¡æ in th. counirv.1'hc sr¡mms¡y ,t'onviron¡ncnr¡r consoquqruu¡ rerared ro ri, qi'J,yi ,-¡ió¡il*ä.i'

25-6

25-6

o,,Tl.'Tïiïiîi'i.lå"1i.'iï,î
already qualifìes for tl¡e fulr degree of air qualiry protecrion under u.s.law.

U.IIþ



I.íPCA Crrmments nn DEJS for Eaglc pr¡.rs trli¡¡e
l¡agc 4 of4

"lf locarcd in lhe Lr.S.. Clarbon l,/ll wor¡ld fi¡ij ro mcct U.S. sran<j¡¡.<js fursulfir¡.
droxi<Jc. nitrogcn rlicxirlc, and penicul^tcs. The uncontrollcd emjssion rr. a ,p..¡otconcúril her..år.rs€ thev sre dcrcrn¡incd_ru be o signiûcatrl ,_.r* of ririUifit/ 

- -"'
dcgradarirrn at loc¿tio.ns such as.Iìig Bcnd rr'atiooar prrr. Ç¡{.¡¡¡¡ I4r could reducc

'isibiliry 
ar Big Bend by as rnu.ch ai60 pcrcenr ài arr., ;;;;;;;jìiiìiÐ;_,l

u1c,erryn: erl'r¡n.s to prorect visihirirv 
"i Gr.nJ ã"nyon -a l5 u(hcr class f areasoi the corornco piateau..J rre visibilúy irnpacr is rar¡e enougì ¡h¿r nei¡hcr ca¡borr I.r f f could tre pcrmincrr i¡ thc u.s. duc ro rhcir ràrrur.e to ,i'.*t cr.rn nü ,r"t'rr\iuirerncnrs. Visibifity degradatlon h¿s advcræ impacs on recreatiou,:¡l

ur¡'r.r¡ nrcnt. aod ou thc ecoÀomic trnelìrs of tou¡isrn, (p. 1.7)

This is ¡ pouerftl $atcmct¡( thu shotJd dornioa¡c U,S. policy in thi¡ maner.

Right no*'. thc ctx.rrrtry is grappling wirh visil.¡ili¡-r, Drotection in thc u.estero [,'nircd srarcs,rurusrly p'o-.'niaelùy rhrough rhe (ir.'and carryoo viriuitiry ,l.r¡nsport cn*i*rini,ì.*.
rnenlbr of thc Public Ad,i,rory ('ornrfi¡¡çq'sr.,¿ rÀc Altcr¡urivc Ajsessilen¡s Uonmittec rorl;c (K\ TC. Tcxrs is nor e\,eo part of rhe Gc\n'c a¡rcrnprs to oodcr poilution 5ourceeaud visibitity prorc.lir)rr sce,r¡¡ioi. rer slonc iVrexjcr¡. *a ¡åi on. oi,r,. I";.r'når. ,"r*..th;u ijum:s polluti':n onto ttre cor.rado plateau originnr¿s'r¡ thesc a¡o¡s. Fccdinß i' .,slv

Iy tl-u_:i"b'l),y't!e rroling !¡onsier th¡r is Carbon utt is in direc¡ 
",.lrjri 

;ìh ;h-i, 
-''

rrnp.ßrnt work ¡rr'åoizetJ by congrc*s.nd ths clc¿¡r ,tir {c¡ Amend¡o.ni, oi'¡ô,J0, aodfuruletl by U.S. taxpayers,

The EPA hæ statqi thar it uis committed to sceking a soiurlon to rhc coóon r/il airp.tlurion probicnr r!¡ cii¡ni¡eres any signiricrnr imiairment or visibirity ,i 
-riie 

À;à *¿uddrxs.es any other rignificanr r,rans'b.otrrcr iorpous..Howc'er, at th¡s timg Ep.\ connot
st¿tc whcn, how, or if rhe probicnr wilt lt tolved ,, (p. t.7) The bi¡uionatiaäU.J.uur*
¡'roup csrabrisrrr:rr ¡o addrcss air qualitv dcgradarion corrini¡cs ,o u,oiL, oJ ;;;;i."*
6ndio.r¡s tlis f'all. NP(]A brria,es, tl¡ercforù rrr't approver "t;;:.r,1;;;;"ä;i.'r*,M¡¡e is - ¡U a.\.cry mnimum - totally prcrr¡rure.

NPCô' usocíares i¡ælf wirh the po.ricy,argunrenrs agairut permir appr'vrr (r) s-72,73).\\'c scc no r)rhur courlc of acrii¡n lbrlhe Él^ other-tjlan rhat it .sh;uld ptìcc rt e-rugnerrpliurity on thc control of traos-bordcr envimnmcnul proble,rr,. 
-"--'e rr-'v i¡rv ''¿

înank you for r,<rasid,ering u\e rss¡rcjotion,s vicws.

S¡n1'rcly,

/f,,ta,J;,^
uavro J, uñ¡ln
Southwest Regional Direcror
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EÀcr,E pÀss, coNDÀDO ¡{àv¡Rrcx, TEX.ÂS

18 de üatzo de 1994

La Honorable À¡n Rlchardssovernor of lexasP. o. Box Ì2429Àustin, Têxas ?gZ1I

EI Hônorable Franj< HadÌ¿sEaÈe senatôr
P. O. Box 12068
Àustin, Texas ?8711

EL-.}lonorable pete callegostate RePresentatlve
P. O. Box 2910¡.ustin, Texes 78769 .!j
Esti¡ädos Gobernador Richards, senador MadIa, Congresista Galiego:
ÀÞoyo el proyecÈo de Dos_Reprlbllcas Resources Co., eI proyecto de¿a Hrnê dE. carbón Eagle pasi l;ili";;;-en er condèco Haväriek.
Los ciì.:dadano= ¿"1 c*_jåa:.¡rav.ilcx,necesitan e"o=."nþ1.àos, y Losnecesi'taros ahora' t: ¿ll"r.ç;-niri'ëi. ca!Þon .sencirra¡enre serrån a otra . Þa¡te ¡.s1., ¡o- ..púeaåri,,..súrtfr ,:lts ì,necesidad,es . decotrbusrlbre parã consurao.de! ññt;;t":ä Ia Mina de.carbón iasrerass. y con etlos s-e_irán-l"i-;;;19ã;-i .1= e.nrrada! de dlvÍsas:.l¡: :" una å nosolros en sortcrtar-¿ï-åiv e s-!a r a:' e s, r. n. ruv-"i¿o, ¿p¡,- -u!är, 

"'""iiå 
lå ""ååi l!"tïå" 

t: 
: "i: i : :y eI Texas Natur;l .neàourcå coi".,rr,àìion 

. 
coanission, por. ,.."

iil$!Î=rï -:553:å:'Ë3. ,"i;ål ;i"* a";3r -1qqia" neåïu,'""å oo"
carbón lagle nass-tro".o. en lortra 

"o..uit"ltoyecto 
d€ la Hin¿ de

sincerauente, .a)
. -ß, 

/ /' nro*Ø"ÔØu'& ea4
. / 7¿lG t4tDra-L,o 

ßoa'Jo â*illo

Êtqfe- /r<s, vt¡s 7 t.s-z
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EÀGLE PÀsS, ¡íÀVERICK COUNTY, TEXÀS

- ltarch t8, 1994

The Honorable Ànn Rlchards
Governor of Texas
P. O. Box 12428
Àust,ln, Texas 78?11

The Honoråble Frank Hadl¿
Stat6 SenaÈor
P. O. Box 12068
AusÈln, T€xas 78711

The Hono!âble p€Èo Gallego
SlaÈe RepEesentâtlve
P. O. Box 2910
Àust,tn, Texas 18169

Dear Governor Rlchards, Senåtor Hadla, Representallve GåIlego;

I* ln support of.Èh€ Dos..Republlcas Resources Co., Inc.,s EeglePass CoaI HLne project ln Havèrick Couney.

The peoole of Haverlck County need these Jobs, and we need the¡rnow. The custon€rs'for rhe èoar wtrr al-þry io ersewnðiè-ri"tr,"ycannot purchase thelr fuel' suppllea.frorn ir¡å Ëagrõ pass-èoli ¡un"Project. Àr¡d erlrh theo will ió.rne Jobs and lnéome whfch cður¿have been.generated Ln ¡¿áieriék''coúnÉy: I ask you Èhen to iotn
::_r.l..ulg+lg al.J, federal and-scace agencies, lnèludlng the.ÉpÀ,
USFWS; 'Râllroàd Counrlsaion.of TexÀs, land ,the.Texas NaiuraLRes.ourca conv€rEât_lon Co¡o.tsalónr'. toÌgrånt thef;.;;Ii;;;- .

P:::tfl" :pprova]s t,o the Dos Republlcas:Resourc€ Co., Inc. so
:l::,::" Eagrê påss CoaI Hl.nE proj€cÈ cÀri p¡ocsed in à tüaely

srnce!èry *u"": 
fr*,
Ct rt^eÌtc¿ J. Jìq€rrl?

Þó. 9", 1t-t
e-yl, Par4.ft, 7¿lrj

c- t19



EÀGLE pÀSS, !,{ÀyERIC¡( COUNTÍ , TE)GS

The Honoràble À¡n RIcha¡CsGovernor of lexasP. O. Box 12429
ÀusÈ!n, T€xâs ?g?1¡

The Honorable Frank ¡,f¿dl¿StÀte S€nator
P. O. Box ¡2069
ÀusÈtn, Texà! ?97f1

the-Honorâble Pete Gallegost,àÈe RePrerenÈÀÈlve
P. O. Eox 29lO
Àustln, T€xas 79769

.Deår Governor Rlchards, senator HadIâ, Reiresentatlve Gallego;
I åra ln rupport of the Dos..R€publLca,s Resourcea Co.r Inc.,s E¿gLe.paes coal Hfn€ proJecr ln-H;v;;l;;-ë;";;y.
r bellev. th€ e.tåblrahmenc-of th18 enterprlse wtrr.srgnrfrcenrrynerp to r€ver!e ths rr-e-n-d oC-po"äiãV-iii.n no" a!ftlcred our:.:plgl,for fa.r too Eany yearsl and it w!J,L do do r¿irhoursuÞsidler or oÈh€r çeliúe ,ãå"uii="-irãi tn" feder¿1, araÈe, orrocÂl sovsrn'€nrr. Ht. "y;p";;-;;;i";i;"'o s"nulr," boorsÈra'gerforr on our parr ro'hãL;-;;; ;;;i;;';n¡ ou¡aerves. Àa aüch, ri:ïi.t. ts one vhtch dereive" youË-i,rppärr r.-iõp"ãiriîi".i!y" 

",
The. people of l{averlck County need_th€së Jobs, and r¿e need thennow' The cuarorners 'for t¡. éoir-r'iï'ãLórv ó"-är""*r,äil-ri' .."ycannor purchase tholr fuel.,uptffài-frãn- the EêgI€ pass coal .ylnevro,ecr. Ànd rrlth th€lr..vill.öo i¡" jãÈ, ono Incom€ which couLdhave been E€n€rated rn *averiék coúnÉy.-.r ask you rhen ro .loinus tn urglnE âll, f€derar an¿-iCaiã-Iiån"r.", tncIudlng ¿rre Ép¡,usFlls, Rarlroad comalasroñ--ãc-iãiãri'inã' 

"n" r€xas NâÈurârR€aource consonrarfon co¡ø¡l¡itã;;-;å il;"" rhe!r earl,learposrtbre approvarr Èo rhs. o""-iäóuÈiiãll'n"rou""€ co., rnc. eo
::l;r:l: Eàsre pâls coôt H.l.n€ i,.;ãJ;;;-;;" proceed rn a rLnery

Fincerely youa!,

lr,rr¿¿r;CI / +p**o* -

L<p ¿azlt o Ls¡i'oo {e
I f 08 k,a, Arll.r
e.?, TX Ttgsz

c-120



EAGLE PASS, ¡vf.A,VEzuCK COtr¡\Ty. TEXAS

The Honorable Phil Gra¡nm
A(tn: Joh¡ Sav¿¡sqe¡, Dirccror ofspeciat projccrs
Unired States Scnatc
370 Russcll Senare Office Building
Wæhingron, D,C. 20510

The Honorablc Kay Bailcy Hurchison
Atu: Arny Hcndcrson, Legislarive Aide
Unircd S¡arcs Sena¡e
703 Han Scnare Offìce Buildiag
Wæhingron, D.C, 20510

Thc Hono¡ablc Henry Bonilla
Äro:. Phil Rick¡, Disr¡ic¡ Coordi¡u¡or
Uni¡cd Surcs Housc of Rcpresenørives
ll16 Longwonì HOB
Washiagron, D,C. 20515

Dear Senaror Grr.mm, Scnaror Hu¡chison, Coogressmaû Bonilla:

I am in suppon of rhe Dos Rcpublicas Resources co., Inc,'s Eagle pass coal Mi¡e projecr ia
lvfaverick Couory.

I believe thê esublishmeol of t!is e-n(erprise wiJl significanrJy help ro reyerse the rend of poverw
wbjch bæ aftlicted our regioo for fa¡ too many yerrs, and it will'do so wirhour zubsidies or orher
welf¡¡e oeasures from ùe federal, sute, or local goveromenß. My suppoÍ reflccrs a geoui¡e
booraaps cffon oo our pan to belp our regíoo and ourselves. ns sucb,'l feel it is ooc which
deserves your sl¡pport in appropriate ways as well,

The people of Maverick Counry need ùesc jobs, ald we need råem now. Thc cusromcrs for the
coal will si-oply go elscwherc if they ca.onot purchase ùei¡ fuel zupplies from rhe Eagle pass Coal
l"f i.oe Projecr, A¡d wirh theo will go r.be jobs and i.ncome which cåuld have becn ge-nerared in
!t3ve19\ Solnry. I ask you rhen to join us in urgi-og ail federal and surc agencicsl i¡cludi¡e ùe
EP.{" USFWS, Railroad Commission of Texas, and tbe Texrs Narural Rcsoùrcc Cooscrva¡ioi
Commìs5i6¡ of Texas, to grÂDt t¡eir carliest possible approvals to rhe Dos Republicas Resource Co.,
Iac. so uhat rhe Erglc Pass Coal Mi.oe Project can proceed in a tirncly fashion.

Si-ocerely yburs,
Sign:

Prinr ì,íane: !oL$rv¿+ D¿'-/c--a-v

Mailing Addrcss: ,P,at øoLgi(,?ffi
C.L2L



NOSOTROS (LOS SIGUTEI¡TES.^,.IOTÀDOS) DECLLNÀ{OS Y CERTIFICÀHOSeuE sor.ros RESTDENTES LEcÀLEs-ö;;-éoñõiilo DE r.rÀvERrcx, EsrÀDoDE rEX^s. rcu¡u.rENre..o_ec¡¿¡¡¡rõõ-oõË"iijõi¡uos A DosREPUBLICAS EN SU ESFUENZO P-¡.iÃ-¡S*ilR^U;Å HINÀ DE C^RBON EIIEsrE coNDÀoo DE ¡,rÀvERrcx. ----' '.re'r*¿\ v^tn

WE THE TOLLOWING HEREBY-CERTTFY TTTÀT WE À¡,8 LEGÀL RESIDENTSoF r.L\vERrcK couNry.rExÀs. ir'-iËn¡bî'oËðu^u rHÀr HE suppoRr
:3i"ål:uurrcls rN irs ¿rroni iõ'õãËN-i-äoÀrJ HrNE rN HÀvERrcK

NÂ.ME ÀDORESS PHONE

- ^9rv f v

> 72J*.é1,
Þ. Y#.*
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î¿a
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APPENDIX D

AGENCY COORDINATION CORRESPONDENCE





FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

APPENDIX D

AGENCY COORDINATION CORRESPONDENCE

This appendix provides copies of agency coordination correspondence (as
opposed to Appendix C conment letters addressing the DEIS) since publication
of the DEIS, plus all coordination correspondence to EPA from the Advisory
Council on Historic Preservation (ACHP) and the Texas Historical Commission
(THC)

The following letÈers are included in thís appendix:

. Texas Natural Resource Conservat.ion Courmission (TNRCC) to EPA, dated July
20, L994, certifying that the NPDES permit conÈains conditions necessary
to insure complíance with Texas !¡ater quality standards.

Cultural resources:

. Téxas Historical Cornmission to EPA, dated December 29, L993.

. Advisory Council on Historic Preservation to EPA, dated February 24, irgg4.

. Texas HisÈorical Co¡nmissíon to EPA, daËed AprIL 27, J'gg4.

. Advisory Couneil on Historic Preservation to EPA, dated llay 24, L991+.

. Texas Historical Commission to EPA, dated July 7, 1994.

. Advisory Council on Historic Preservation to EPA, dated August 11, L994.

. Texas Historical Commission to EPA, dated August 26, L994.

. EPA to Texas Historical Commission, dated September 14, itggl+-

. EPA to Advisory Council on Historic PreservaÈion, daÈed November 14, 1994.

D-1



John Hall. Chairman

Pam Reed. Commissioner

Peggy Garner, Commissíoner

Anthony Crigsby, Exeatlíue Direclor

Sincerely,

cc:

Ar í,rr 2îrw.,

)Jfl lo--':ríì :: ' " -^, r '^vr-rv_.r:,r _ :- _i.-.;--1,'

7e.! ltH ar.; --^'-,-e:l .L t¡y ùi ii ll ,;_-r

-- - :.

ly (,,tt

"6€
(r; (

tr
(t'
((t)Tnxas NaruRal Rpsouncc CoNSERVATToN CoruuuussloN

Protecting Texas by Reducing and preuenling pollution

JuIy 2O, t994

Ms. Jane N. Saginaw, Regional ÀdrninistratorEnvironmental protectioñ Àg"r,"y, Region VfÀttn: Brian Muel1er
!445 Ross Àvern¡e, SuicË LzoODal.las, Texas 75ZOZ-2733

Re: NPDES perrnit Number TXo^109011 (State permit No. 03511)Àpplicant: Dos Republi_cas Resources co., fnc.
Dear Ms. Saginaw:

The Texas Naturar- Resource conservation commission (TNRcc) hasexamined the above referenced- perrnit in response to the pubricnotice dated June 18, rgg4 in .ccoraãn"" with Title 30 TexasAd¡ninistrative.co.{e (TÀc) Section}}-g-.-r-.13 and section 401 of thectean warer Àcr (Àcr), á= amended. 
'oe ";;ï"-";ä;i this drafrpermit contains the conditions necessary ro .r-nsure cornpri.ance withthe applicabre provisions or-tue-ili;"se^ctions 2oB(ei, 301 , 3o2,3o3, 306, and 307, and with chapter zle ît the Texas water code.

rn accordance with Titre 30 .TAc 27g.Lo, the commission has notidentified any condition i' lh" draft permit deemed to be morestringent thañ the requirernents of state Iaw.
should you hav^e. any questions about this matter, contact'"r.charles Eanes of the wat'erstrea uanai"r""Jbivision at sJ.2/239-4563.

Region 13, TNRCC
Dos Republicas Resources Co., fnc.Àttn: Mr. Donald t{arston
Vice President operations
P.O. Box 20035O
San Antonio, Texas 7g22O

P.O. Box 13087 . Austin, Texas ZgZil.3OgZ. .. 512/Z3}:IA0O
priôtcd on ,ccyc¡.d Fr ujinl þyJf,*d ¡nl

Ànthony
Executiv
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HISTORICAL
P.o. Box l1176 -AUSTTN.TEXAS 7lr?¡r-?27ó (TELEPHONE) 5r2-+óJ-6096 (FAx) _58-J63.ó095

DEPARTMENT OF ANTIQUITIES PR
December 29.1993

COMMISSION
TRELAY TX) ¡-E00-71.5-t989 (TDD)

OTECTION

M¡. V/illiam L. Cox
Chief, Federai Assistarrce Section (6E-FF)
U.S - Environmental P¡otection Agency
Region 6
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

le: hogrammatic Aqeementfor Dos3"prÞtrqs.Resou¡ces co., lnc., proposed Eagle
Pass Mine, MaverickCount¡/, Texas (EpA, F2, F4l)

Dea¡ Mr. Cox:

Jhank you for. the opportunity to review and comment on the draft programmatic
Agreement (PA) for thè proposá Eagle Pass Mine in'rr,rave¡ct'C'å.rinry, i;*"I" general,
the basic content and langriage o¡ t¡é pn is appropriaæ, bit *" request the inclusion ofadditional stipulations to lnsure that some coniüttahon piobt"*r which have occu¡red onother coal mine projects in texãs can b";;"iã"d-ilG Ëã;i""russ rurin" f;"ñ. 

-

Specifical]v, we have,the following recommendations on the pA: (a) include a stipulationthat calls for the developmelt of 1 íiæ æsting ptm dpe;tiff eligiUre_properties. This planwould be submitte¿ to SIIPO and EpA for revrew and approv¿;"(b) sãp,iúd;;-g: what isthe "overview of research to date" to be attaCh.d6'tã;par'Álso, trre'Þlãn for theTreafrnent of Historic hoperties" should incru¿e a ¿itðo*on of curation, report schedules,and the prep-aration of â popular report on the atcrr"orólicrr-i"T"riigãiiånr; tcl werecommend the additiol "k stipr¡1$ó¡.cuui"g iór trtË pr"päution of an ãnnuJr"port onwork conducæd under t{e PA; an¿ (¿) it rs appropnare to request the Railroad CommissionofTexas to be a concurringp.artyto'ttíepA. ^^ ¡'.- -- ---¡

9^y-o-o have any questions, please contact Dr: Timothy K. Permrla of our staff at 512-463-5866.

Timothy K. Permla" Ph.D.
Assistant Director.for Antiquities Revieweputy Staæ Historic preservation Officer

TKP/JEB/rp

cc:Claudia Nissley, ACtp

ínes E. Bruseth, ph.D.

Tfr¿ State Agency for g{ktoríc lpreseruøtíon, -'..



rJ r-l'

Advisory
Council On
Historic
Preservation

The Old Post Office tsuilding
1100 Pennsvlvania Avenue. N\\l ;¡B0g
\\'ashington. DC 20004

Repl¡' to: 7:l0.Sinlms.Strecr.r401
Colden. (.olorado 80401

February 24, 1994

Will-ian L. Cox, Chief
Federal Assistance Section (68-FF)
Environmental protection Àgency
Region 6
L445 Ross Avenue, Suite I2OO
DalLas, TX ';5202-2733

REF: Programmatic Àgleement regarding Dos Republicas Resources co.rnc-, proposed Eagle pass Mine in Maveiicr county, Texas
Dear Mr. Cox:

on Decenber l-5 ' 1993, s/e received the draft Progirammatic Agreement(PÀ) regarding the Dos Republicas Resources Company,s proposedEagle Pass Mine in Maverick county, Texas. our com¡rents on the pÀare. provided ber-ow. rn order to complete our review or inisproject, lre request the fol-lowing additional documentation:a) a copy of tlre permit appricaÍ.ion for the projeci subnitted byDos Republicas Resources co., rnc. to the naif-roa-tt commissi"";- ¡ja copy of the testimony resu)-ting from the public heãring neia iiEagJ-e Pass, Texas on september zl-z+, rgg3ì c) the roverview ofResearch to Date" which is referenced in the p.i,, but not incLudedwith the documentation provided to ,r=;.ãj the Environmental ImpactStatement, r¿hen it has been prepared

we are in substantiar agreement with the terms of the pA and ourcom¡nents are primariry aimed at clarification of the "Lipùrãti";;,as follows:

l-' The title of the PÀ should.include mention of the project,the Eag1e pass Mine.

2' The role of the Railroad comrnission of Texas in monitoringor pennitti.ng the project should be clarified in a wHEREAsclause and they shotltd-be invited to concur in the agreement.

?. _ stipulation 1 is unclear and should be reworded. TheÀpplicant.must-prepàre a rrsurvey PIan for unsurveyea Àreasn inconsultation with the sHPo and ãubmit the plan tJrpa and supofor revier¡ ?nd approval. rne- trJnn rphased approach,, isconfusing and should be explained in more detail. The finalline of the stipulation (r'ihe survey plan sharl be deveropedin consultation with the'sHpo,,¡ i=-ürr,"""=sary as it repeatsthe first 1ine



4. stipuration z shourd provide for a sHpo review of thereports prepared under the survey pran and for revisions tothe reports that may result from SHPO comment.

:- À stipuration should be added that call_s for thedevelopment of a site testing plan to evaruate the eligibiriayof properties to the Nationar Register of Historic pl_aces.
The site testing pran shourd be submitted to sHpo for reviewand, if neõessary, revised accord.ing to sHpo comments.

6. stipuration 3 shourd be reworded as folrows: .The EpÀwilr determine, in consultation with the sHpo, whetherproperties identified within the area of potentiar åffect forthe project are eJ-igible for the National Þegister of HistoricPlaces'rr This wirr ensure that arr identifled properties areappropriately evaluated.

7. stipuration I is uncrear and shourd be reworded asfollows:

A- rrThe Àppricant wirl develop a rplan for the Treatmentof Historic properties, (elan). The pran r¿irr discusstreatment of historic properties that rnay be effected bythe proposed undertaking. The plan snãrr incrude, alappropriate, plans for- controrred grading, .Ìandsc.ping,monitoring, rerocation, pres"?vatiol, reuuilaÍ,recordation, or rehabilitation of historic properties.
B- rf the treatment of archaeologicar propeçtiesreguires data recovery, the pran wiri incluäe'a data

, recovery p1an. The data recovery plan will...rl
[here insert the standard wording for data recovery plan

developrnent and review from pageJ 45 and 46 of couñcil_rspublication'rPreparing agreernent Oocumentsr l
c. The Plan wilr be subnitted to the signatories to thisagreenent for a 30 day review period. unless anysignatorl' objects to the plan wittrin 3o d;ts afteireceipt, EpA wirr ensure that it is implementedl rf anysignatory requests revisions to the pran, the othersignatories will be provided with 20 days rron receipt toreview and comment on the revised plan-.

9: .when .stiputation I is revised as described above, thetl-rsr sentence of stipuration 9 shoutd be dereted and thestipuration shourd include only public comment. The phraserrTo the extent feasible..r snoùfa be deleted.
9. À stipulation should bepreparation of an annual report
PÀ.

added that caIls for the
on work conducted under the



10' stipulation 11 is awkwardJ-y worded; the followingrevision is sug.gested:

'!trf historic oroperties are discovered during projectactivities, tne aþpricant shall cease activities in thevicinity of the discovery and will iruneaiã-täy notify EpAand SHPo. EPA will consult with the SHpo 
"ort""itirrjeligibility of !h". property. rf the property isdeter¡nined eligible to thã Na€iona1 Register of Historicpraces, the Àpplican-t_ wirr prepare a treatment pran.sHpo and councir yilr be pioviaea an opportunit'y €oreview and approve the pì-an Èefore it i; iri¡år"*"rrted.,l

11 ' stipuration 13 is uncr-ear. prease clarify v¡hichactivities the sHpo and councir will review.
L2' .stipulation L6 should be revised to comply with standardwording for such documents, as forlows. "a.i party to thisProgramm"ti-" Àgreemena ._T.t request that it - u" - arnenaeã,whereupon the parties will êonsuit in accoraance with ¡o crnS 800.13 to consider such amend.ment.rl

13' we. do n9t. object .to stipuration 18, but requestclarification of its intent
)-4- stipulation 19 should be removed or restated. The appearprocess lor _t!i.s agreement is stated in stipuratioï' ä(Dispute Resorution) .- _of -course, the Àpplicant may appeal tothe agenc^y- un^de5 regurations oth"r thã; those iñpråñenii"õsection 106 of the uãtionar uistoric preservation Àct.

Thank you fo1 providing us with thë opportunity to review andcomrnent on this document. rf you have þestions] pi".=" contactcatherine cameron of our stafr ãt (303) 23r-s32o.

Claudia Nissley
Director, I.Iestern Office

of Review

Sincerely,
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Aprtl27, 1994

V/illiam L. Cox
Chief, Federal Assistance Section (6E-pf)
Environmental Protection Agency, Reeion 6
i445 Ross avenue, Suire tltlt -

Dallas, TX 75202-2733

Re: Eagle Pass Mine Programmatic Agreement (EpA, F2,F4l)

Dear Mr. Cox:

Tha* you lo1 the opporunity to review and comment on the revised prosrammaric
Agreement (fA) for grè propgs{.Eqgt" Pass Mine. out orncel;l;î;i" #Jåment witrrú:,ot-try^*d stipulation! olthe PA, but we do have a few comments to offer that we thinkwilI clarity the wording in the document, namely:

1. Our offÏce has a Memorandum of Understanding (MO[I) with the RCT, nor a
Y:fîTi$:l of Agreement, and the MOU a¿¿tásses nCriesponsibitities for compliance
wrth the National Historic Preservation Act under both federal a"¿ state rninìngìa*s. rne
It-t-1"^Ytg,:l:Tlv :r"te under what jurisdiction t¡" ncf ii consiãeting ãnJñonitoring
porcnnal mrrung rmpacts on culnual resources.

2. stipulation l: substitute historic properties for culrural properties

. l. Stipulati.on 3: Use area of potential effect rather than the cumbersome "potentially
adversely effected"

-- ^ . -If -:{"-u-have any que.sticns, pler.se contsct Dr. Tin:cth¡l K. Perttrrla of cur staff ar512-463-5866.

Sincerely,

T-;4t"fu
Bruseth, Ph.D:

ty State Historic preservation Officer
Timothy K. Pertnla, Ph.D.

Assistant Director for Antiquities Review

cc:Claudia Nissley, ACHP
Melvin Hodgkiss, RCT

Ifte Stote Agency for !{ktoríc'lPreservation' -': :- '. '\-... ,.;-.



Advisorv
Council On
Historic
Preservation

The Old Post Of,ñce Building
1100 Pennsylvania Avenue. Nn¡. #809
lVashington. DC 20004

Replv to: 730 Simms Street. +401
Golden. Colorado 80401

tlay 24, L994

Willian L. Cox, Chief
Federal Àssistance Section (68-FF)
Environmental Protection Agency
Region 6
1,445 Ross Àvenue, Suite 12OO
Dalr as, TX 75202-273?

REF: Programmatic Àgreement regarding Dos Republicas Resources Co.,
Inc. proposed Eagle Pass Mine in Maverick County, Texas

Dear lfr. Cox:

On March 28, 1994, wê received the revised draft Programmatic
Àgreement (PÀ) regarding the Dos Republicas Resources Company,s
proposed Eagle Pass Mine in Maverick County, Texas. On May 4, L9g4
!¡e received the preliminary draft Environmental fmpact Statement
for the project. Àlthough many of our concerns about the PA
(expressed in our l-etter of February 24, 1994') , were addressed in
the most recent draftr wê reguest several- additional changesr âs
follows:

1. We suggest the following wording for stipulation 2.

tt2. Surveving. Testing, and Evaluation Reports. The
Applicant shall prepare reports of the results of the
archaeological and historic survey that are consistent
with the Secretary of the Interior,s |tGuidelines for
Àrchaeological Documentationrr (48 FR 44734-37) .

The Applicant shall submit all- Survey, Testing, and
Evaluation Plans and Reports to the SHPO for a 3o-day
review period. The Applicant will- revise the P1ans or
Reports in accordance with SHPO comments and resubmit
thern for a 20 day review period. Disputes over the
content of any Plan or Report. wiII be resolved in
accordance t¡ith the Dispute Resolution procedure in
Stipulation L2. rl

2. The eligibility to the NationaL Register of Historic
Places must be determined for alI historic properties
identified rvithin the Area of Potential- Effect. Stipulation
3 should be worded as follows:



'r3. The EPÀ shall- determine, in consuLtation with the
sHPo, the erigibÍrity to the National- Register of
Historic Places of alt properties identifiea witnin the
proj ect area. rr

3. Àvoidance of, historic properties should be considered a
treatment measure. Stipulation 6 should include the followingstatement: rrÀ11 avoidance measures will be included in thã
Plan for the Treatment of Archaeoloqical Properties describedin stipulat,ion 8. rr Under stipulation I, pteasè delete nand
may not feasibly be avoided. rr Please add travoidancefr to thelist of treatments applied to historic properties in the nextline of Stipulation 8.

4. Stipulation 4 sirouid read:
tt4. The EPA shall ensure that the Àpplicant inplements
the PIan(s) described in Stipulation 8.rt

The second line of Stiputation 4 should be ¡oade a separatestipulation entitled rrAnnual Reportrr vhich should rèad asfolÌows:
rrThe Applicant witl submit, in January of each year, toall signatories to this agreement, a ieport surnmarizing
the resurts of the previous year,s r¿ork conducted oi
conpleted in accordance with the plan(s) . "

5. FinaIIy, please add a stipulation that addresses curationof artÍfacts that may be recovered during identification
efforts, testing, or data recovery. artítacts should be
curated in accordance with 36 CFh part 79.

Thank you for providing us with the opportunity to review and
cornment on the revised PÀ and preliminary Ers. rf you havequestions, please contact Catherine Cameron of our staff at (3O3)
23L-5320.

Claudia Nissley
Director, I{estern Office

of Review

Sincerely,
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ITIES PROTECTION

CURTIS TI,NNELL
EXECUTIvI-: DIRECTOR

Mr. Norm Thomas
Chief, Federal Activities Branch
EPA (6E-Ð
1445 Ross Avenue
Dallas, TX 75202-2733

Re: D¡aft EIS, Eagle pass Mine, Maverick County, Texas (EpA, F2)

De¿¡ Mr. Thomas:

Thank you for the opportu{ty,lo review and comment on the d¡aft EIS for the proposedEagle Pass Mine in.MavericÉco*ty, Texas. eræiiåiiã*i"g the document we have thefollowing commenß:

1' The draft Programmatic Ag¡eement-i" Fç EIS (Appendix B) does not address themore recent requested g!*g:t luqgoEd by_thtÀdrî;ïðtuncil on Historic preservarion(letter of Mav 24, tgg+ to Ëpaj. äË fi"rr'Ell;Ë;iää;ir the mosr cunenr version ofthe Programmatic Agreement

z'The a¡cheological rgports on the ,,yu"-y, aq the proposed Eagle pass Mine shouldbe submined to EPA fõr reviéw, *Jttr.g,,fi"_"ú;;,ï ir,J n"* future; this includes thetesting plan propond^Jlt_"s nepuuticur niiõ"i;r-õ".. our oräce-håi'providedcornments on several occasions concérning these ¿æumãnts to the Rafüoad commission ofTexas' but as vet there tras ueen no-s"õtion l0é ñ;õadon on site assessment andevaluation needs between ou¡ cffice and EpA-

ir¿¿: 
have any questions, please contact Dr. Timothy K. perttula of our staff at 512463-

6o/'ffi
Timothy IC perttula, ph.D.

fusistant Director for Antiquities deview

lfre State Agency for t{ístorir preseruøti^on



Advisorv
Council On
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Iìepl1, to: 7lj0 Sinrms.Strcct. ;401
(ìolden. (lolorado 80401

August 11, 1994

Vùil-liam L. Cox, Chief
Federal- Assistance Section ( 6E-FF)
Er-iviroirmentaì .rrocectron Agency
Region 6
L445 Ross Avenue, Suite 1200
Dal-las, TX '7 5202-2133

REF: Programmatic Agreement regarding Dos Repu,b-licas Resou-rces Co.,
fnc. proposed EagJe Pass Mine in Maverick County, Texas

Dear Mr. Cox:

On July 21, 1994, we received the FÀXed revised draft Programmatic
Agreement (PA) regarding the Dos Republicas Resources Company's
proposed Eagre Pass Mine in Maverick county, Texas. rn the
paragraphs below¡ w€ discuss several modifications to the document
and requests for further consultation with interested persons for
the proj ect.

On July 18, 7994r w€ received a letter from the Lone Star Chapter
of the Sierra Club requesting that they be considered interested
parties during consultation for the Eagle pass Mine project. we
reguest that you contact them to begin consultation. With the
Pa.ssage of lhe 199? -ê:r'-encl'rents t: the Nat:-cnaf His.-crj.c
Preservation Act (NHPA), the role of Native Americans in the
section 106 process has been greatly enhanced. Agencies must
consult with concerned Native Americans during planning and
Ímplementation of projects regardless of the status of land on
which the project occurs (Federal or non-Federal). As discussed in
a telephone conversation between Joe Swick of EPA and. Catherine
Cameron of our staff, we reguest that you contact Native Americans
who may have an interest in the area to determj-ne if they wish to
become interested persons. FinaJ-Iy, Ioca1 long-term residents of
the area may have concerns about some of the historic properties
located in the project area; their concerns should arso be
elicited.



Our comments on the draft PA are as follows:

1. A WHEREAS clause should be added to indicate that EPA has
consulted with interested persons, including concerned Native
Americans.

2- Figure 4-2, the map showing the Life-of-the-Mine Boundary,
should al-so include a boundary for the NPDES permit
disturbance area as described in Stipulation 1.

The third sentence in Stipul-ation 1 should read;

"When completed, the Applicant shall submit the Survey
and Site Testing Pf ans to EPA for revj-ew and approvaJ-.
EPA shal-l- submit the Survey and Site Testing pl-ans to
SHPO for a 30 day review period. Disputes arising over
these plans shal-I be resolved in accordance with
Stipulation 14. "

4. In the last sentence of Stipulation I, "taken" should be
"taking. "

5. We suggest the foll-owing wording for stipulation 2.

"2. Sun¡çy¡nq. Testing, and Eval-uation Reports. The
Applic of the
archaeological and historic survey that are consistent
with the Secretary of the Interior's "Guidelines for
Archaeological Documentation" (48 FR 44134-31) .

The Applicant shall submit all Survey, Testing, and
Evaluation Pl-ans and Reports to EPA for review and
approval. EPA sha1I subnit all Survey, Testing, and
Evaluatj-on Plans and Reports to the SHPO for a 30-day
review period. thre appiicant will revise the Plans or
Reports in accordance with SHPO comments and resubrnit
them for a 20 day review period. Disputes over the
content of any Pl-an or Report wil-l- be resolved in
accordance with the Dispute Resolution procedure in
Stipulation 14."

6. The first sentence of the second paragraph of Stipulation
I should read:

"ff the treatment of archaeological properties requires
data recovery, EPA shall ensure that the Applicant
develops a data recovery plan in consultation with the
SHPO for the recovery of archaeological data from
historic properties subject to effect. The plan shal-l- be



consistent with the Secretary of the fnterior's Standards
and GuideÌines for Archaeologicar Documentati-on (48 FR
44134-31 ) and take into account the Council's publ_ication
Treatment of ArchaeologicaJ- Properties (Advisory council
on Historic Preservation, (draft) 1980), subject to any
^^-{-.: *^-È 

-^--i ^i ^-- !L^ 
^^--- -: 

1 ;
¡re.r- urrrerrt revisions the Council may make in the
publication prior to the compi-etion of the data recoverv
plan; It shal-l specify, at a minimum. . . . . "

f . i'üith regard to the third sentence of the third paragraph
of Stipu-l-ation B ("EPA shall elicit the views....."), be aware
that the views of interested parties must be ericited at the
earliest pJ-anning stages of a project and they must be
consul-ted throughout the section 106 process. This provision
shouLd be reworded so that it is ci-ear that i-n this
stipuJ-ation it refers to the review of data recoverv pfans bv
interested persons.

B. The second sentence of Stipulation 11 should read:
site are discovered. -. - . "

"rf

Stipulation 72 should read:

"EPA shalr ensure that the Applicant curates al-l- records
resulting from survey, testing or data recovery
stipulated in this agreement in accordance with 36 CFR
Part J9, and that the Applicant curates aL1 material
resulting from survey, testing, or data recovery
stipulated in this agreement in accord.ance with 36 CFR
Part 19 -"

10. If necessary, Stipulation 13 should include the Railroad
commission of Texas in the entities to which the Appricant
must provide access.

11. In StipuJ-ation 15, l-ast line, "objection party" should be
"objecting party. "

Thank you for providing us with
comment on the revised PA. If
disagree with any of the specific
contact Cather.ine Cameron of our

Sincere

Ni

the opportunity to review and
you have questions, or if you
wording requested above, please

staff at (303) 231-5320

of Review
Office



+
sw

trTE Op-
%'1ô

ìÀ
7
V)

TEXAS
..::llli:'"ìiå1.i-

HISTORICAL
P.O. BOX lttTó AUST¡N. TEXAS 7tt7il_227ó {TELEPHONE) 5t?_4ól_ó0eó (FAX) 5tt-Lró:t_609-5DEPARTMENT OF ANTIQUITIES P

August 26,1994

COM MISSION
(RELAY TX) t_800_735-2989 (TDD)

ROTECTION

Mr. William L. Cox, Chief
Federal Assi stance S ection
Environmenml Þloæcuon Agency, Resion 6
1445 Ross Avenue, Suite tí00 

J ' ---v
Dallas, TX 75202-2733

Re: Road Construction activities.!¿Do1!.e¡_u-blilas Resources Company at the Eagle pass
Mine, Maverick Counry, Texas GÞA, F2, Ëi3, Füi
Dear Mr. Cox:

we have been informed by the Lone Star Chapter of the Sierra Club that there has beenrecent road construction ai the proposed eageÞass rurinã,-and that this road constructionmay have.impacæd historic or piehistoric arðh,""I"g;*i i"lo*""r. We have no evidence inour files that this unde-itaking iv3¡-coordinuted by ËÞÃ núät o* office in accordance withSection 106 of the National Hist-o-ric preseríation Àä, an¿ we have also had noconsultation wittr the Rairroad commission oi iãnas ;b;;;ir" underraking.

In examining our records on the locations of culnral resources in the proposed Eagle passMine, and the route of the road, the-road .onrt o"tiõnìpp"u* to have impacted site41MV135; this site was recommended some months ago by our office for test éxcavationsto evaluate its National_Register eligibiliÇ.-TÈroa-o-å;;il; ,Ëirñ;ä"po.tions or41À4v143, 168, and 170; oür ofnceia¿ ¡eêommended thãt trrese srtes warranred no furtherwork based on previous survey-l""ét i*"rtì!"-tiä*îjonsor"a by Dos RepublicasResources Compäny.

Given that the scope of the road construction was not coordinated beween EpA, theRailroad commission, Td oy org*, *d th;-uok"oJn iàmr" of the road consrrucrionimpacts on these folu sites (ot ot¡óü not.previoudy i¿*tin"¿ along the road Row),firrther archeological assessmeni ir i**.¿i'uæry *ä;tä to deterr¡rînð trrãi*pucrs ro41MV135 and alnv other p;";i;"tly ,ln¿ir.onérø;it.;. bor recommendarions are asfollows: 
e¡^srùvvvvrvu ùrLçù. \,rur lççulrungnqanc

(a) the road.right-9f--way corridor (the width of the road and ca. 10_20meters on either side oi the road)'shoul¿ be e*ã*in"Juyã q"riinl¿profes s i on ul 
^11"_lr_o 

ro gi st to d; í"rr"il;- i ã 
-pilî 

i o u sry ínrecïgni reoarcheotogicar siæs are présent utong trriiãåá R^off, 
'

t[fr¿ Støte Agency for g{istitrtr gresetztøtion



Mr. William L. Cox, cont.

(b) if such sites are found, sufficient shovel testing and controlled hand and
mechanical excavations should then be conducted to determine their
National Register eligibility;

(c) site 4lMVl35 should be revisited by the professional archeologist to
evaluate the extent of the road damage, if any, to assess whether new
information is available to warrant a reevaluation of National Reeister
status.

(d) these investigations should be described in a repofi submitted to EPA,
the Railroad Commission, our office, the Advisory Council on Historic
Preservation, and interested parties for review and comment, that meets the
standa¡ds and guidelines of the Secretary of the Interior.

V/hen these investigations are completed, and the documentation compiled for review, the
consulting parties to the Programmatic Agreement for the proposed mine will be in a better
position to assess site impacts, and determine what treatment measures may need to be
implemented to minimize the impacts of this road construction. We look forwa¡d to hearing
from EPA about this matter.

If you have any questions, please contact Dr. Timothy K. Perttula of our staff at 512-463-
s866.

Sincerely,

State Historic Preservation Officer

n /t /1

l.o^ '!;.;ñæ-
Timothy K. Perttula, Ph.D.

Assistant Director for Antiquities Protection

KP/JEB/tp

cc:Scott Royder, Siena CIub
Jane Saginaw, EPA, Region 6
Melvin Hodgkiss, RCT
Andrew Sansom, TPWD
Claudia Nissley, ACHP
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linothy K. Perttula, ph.D.
Àssistant Director for Àntiquities protection
Texas Historical Co¡nnission
P.O. Box L2276
Àustin, Texas 7A7LL-2216

Re: Road construction Activities at the Eagle pass Mine

Dear Dr. Perttula:
By retter dated september 9, r-994 (copy enclosed), DosRepubricas Resources company, rnc- has .gràãa to conpiy furrywith the recommendations coñtained in yoùr retter of Àugust 261L994, to the Environmental- protection Ágency (EpA). The conpanywilÌ conduct a 1oo percent pedestrian srlrvey of the.entire roadimprovement route, conduct subsurface tests as necessary andsubmit a cornprete report of the survey results to this office.The EPA will coordinate the report wilrr you to insure theimpJ-ementation of appropriate Lreatment measures to rninimize theimpacts of road construðtion.
shourd you have any questions concerning this matter, pl_easecontact Darlene coulson or Joe swick at (2L4, 66s-74ss and

665-7 456 , resp'ectively.

Sincerely,

Williarn L. Cox, Chief
Federal Àssistance Section

Encl-osure

cc: Lisa Kost, Marston & Marston
Ms. Claudia Nissley, ACHP
Scott Royder, Sierra Ctub
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l,fs. Cl-auciia Nissiey
Àdvisory Council- on Historic preservation
73O Simms St. Suite 4O1
Golden, CO 80401

Subject: programmatic Agreement
Eagle pass Mine project
Maverick County, Texas

Dear Ms. Ì.liss1ey:

The U.S. Environmencal protectÍon Àgency (EpÀ) ls pleased toprovide the encloseci Programmatic Agreement lpal for signature bythe Àdvisory council- on Historic preservation (AcHp). The pÀ,
when executed by the AcHp, evidences the EpA has satisfied itsSection 106 responsibilities under the NationaL Historic preser-
vation Àct for this undertaking.

The PA has been signed by the EPA and Hi-storic preservation
officer of Texas, and. concurrãd on by Dos Repubricas Resources
company, rnc. As requested, the EpÀ consultèa with interestedparties, incl-uding Native Àmericans, in the deveropment of thePÀ- The Kickapoo, Comanche, and MescaLero Apache tribal Council-swere invited by letter to participate in the consultation pro"ã--as "interested parties' on the sunlect undertaking. For yourinformation, the Kickapoo Tribe acóepted, indicatíng tribãf landsof interest in Maverick county, Texaè. The comanche Tribarcouncil decrined, indicating no tribal- lands vrere affeeted, andthe Mescalero Apache Tribal Council- did not respond. In additionto the Kickapoo Tribe, the sierra crub, Lone stär chapter, wirl
aLso participate in the consultation process under the pÀ as aninterested party.

The Final- Environmental Iurpact Statement (FEIS) on the EpÀrsproposed National PoLLutant Discharge Elinination System pernitfor the Eagre Pass Mine wirr incrude a discussion oi, and a copyaf, the PÀ- A paragraph wir)- exprain the pÀ proviaeå theprocedural framework under which culturaL proþerties etÍgibLe for
il"1::1:n _to the Narionar neqisrer of Histðrið praces wiÍt uerdenËLfLed and protected prior to their disturbance or destruc-tion in the course of ¡nining operations. The EpÀ witr arso,through the FErs, invite other- interested. persons, as forlows, toparticipate in the Section 106 process:

1) the head of a l-ocar government r¡hen the undertaking nayaffect historic properties within the Local
government, s jurisdiction ;

(Ð Recycled/Recyctable
D- (\ Prlnted wlth Soy/Cånola Ink on paper thal
\3C7 contains et least 50% recycled ttber



2

2) r-he representative of an
with 36 CFR part 8o0.1(c)

Indian tribe in accordance
(z) (iii) ;

3) owners of affected lands; anci

1) other interested persons when jointly determined appro-priate by the EPÀ, the Historic Presãrvation officãi ofTexas, and the ACHp.

The EPÀ appreciates the ÀCHP's assistance in the developrnentof the PÀ. Pl-ease provide three (3) copies of the executed pÀ toMr- wilria¡n L. cox, chief of the Federal Àssistance section (6e-FF). rf there are any questions, please contact Hr. cox at zL4-665-2258.

Sincerely yours,

OllTçr\n\arl.À
Jane N- Saginaw
RegionaJ- Administrator

Enclosure

cc: Curtis Tunnell
Executive Director
Texas HistoricaL Commission
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FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

APPENDIX E

SURFACE MINING AND RECLAMATION PERMIT

This appendix presents the Railroad Commission of Texas' order approving Dos
Republicas Resources, Inc. applicaÈion for a Surface Mining and Reclamãtion
permit.

E-1



R,A.ILROAD
SURFACE MINING

COMMISSION OF TEXAS
AND RECLAMATION DIVÍSION

RE: APPLICATION BY DOS REPUBLICAS )
RESOURCES CO., INC. FOR A SURFACE )
COAL MINING AND RECI-AMATION )
PERMIT IN MAVERICK COLINTY. TEXAS I

DOCKET NO.
c3-0025-sc-00-A

ORDER APPROVING APPLICATION
FOR SURFACE MINING AND RECI.AMATION PERMIT

The Raílroad Commission of Texas, having considered the Examiner's Report and
Proposal for Decision issued on December 15, 1993 and the Examiner's Report on
Reopened Record and Amended Proposal for Decision, and the exceptions and replies
thereto. herebv adopts the following Findings of Fact and Conclusions ôf [:,w, and issues
the following Order. Atl findings and conclusions proposed by the examiner or by the
parties, but not specifically adopted below, are rejected.

FINDINGS OF FACT

Dos Republicas Resources Co., Inc., 5797 Dietnch Rd., San Antonio, Texas 78820-
0350 (Applicant) applied to the Railroad Commission of Texas (Commission) for a
Surface Coal Mining and Reclamation permit for a 4700 acre site in Maverick
C-ounty, Texas, by letter dated March 6, L992. Amendments and supplèments to the
application were submitted on May 19, 1992" October 27, L99?- and February 4,7993.
The application was declared "administratively complete" by the Director, Surface
Mining and Reclamation Division, on March 8, 1993, and filed in the Legal Division.

Applicant filed the following supplements to the application after the application was
filed in the l-egal Dívision:
a. Supplement I (April 13, 1993);
b. Supplement II (June 22, 1993);
c. Supplement III (August 23, 1993);
d. Supplemenr I\r (August 30. i993);
c. Supplernent \r (Septenrber 9- 1993); and.

i.

')



'3.

4.

5.

f. Supplemental Filing (October 8, 1993).

The application anci supplements were verified ulrder oath by va¡-ious corporate
officers of the Applicant in accordance with $777.107(g) of the Commission's "Coal
Mining Regulations", Tex. R. R. Comm'n. 16TEX. ADMIN. CODE S11.221 (West
April 7, 1993) (Regulations)- Each supplement was accepted into the record.

Applicant paid an application fee of $5,000.00, as required by $771.108 of the
Regulations, on March 6, 1992.

Proper notice of the application was published at least once a week for four
consecutive weeks in the Eagle Pass News-Guide, ã newspaper of general ci¡culation
in Maverick County, Texas, on April 29,7993, and on May 6, 13, and 20, 1993. The
notice contained the information about the application required by 5786.207 of the
Regulations. A publisher's affidavit dated lllilay 24,1993, was filed in the record of
this proceeding, and demonstrated compliance with 5786.207. [Regulations 5178.123]

Proper notice of the application was mailed on April20, L993, by the Commission
to the owners of record of the land in, and contiguor.rs to, the proposed permit area,
and to the federal and State agencies Iisted in $786.207 of the Regulations, the City
of Eagle Pass (City), the Maverick Counry Commissioners' Court (Count_v), and to
the U.S. A¡-y Corps of Engineers. Copies of the same notice were mailed by the
Commission on April 21, 1993, to all persons who had written or called the
Commission with questions or comments about the application.

Copies of the application and of all supplements to, and timely comments on, the
application were filed with the Maverick County Clerk and in the ofñces of the
Commission in Austin and in Florewille for public review during normal business
hours, in compliance with S786.207(d) of the Regulations.

Written comments on the application were filed by Mr. and Mrs- James E. O'Donnell
(dated April 27, 1993, June 14, L993, July 17,1993, and October 19, L993), Texas
State Soil and Water Conservation Board (May 3, 1993), Texas Historical
Commission (May 5, 1993), Dan Riskind (May L7,1993, October 14, and L9, L993),
Texas Parks and Wildlife Department (May 27,1993, July 6, 1993, Juþ 2L,7993, and
September 9, L993), U.S. Department of the fnterior - Fish and Wildlife Service (Muy
26,7993, and September 13, 1993), Josh W. Oden (June L4,1993),Alonzo Gonzalez
D.(June 14,1993), Mr. and Mrs. Humberto Gamez (June 3,1993), U.S. Department
of Agriculture - Soil Conservation Service (June 30, 1993), Maverick Soil aud Water
Conservation District #228 (July 16, L993), Senator Frank Madla (September 27,
1993), and U.S. Department of the Interior - National Park Service (November 1,

1993). Copies of all timely comments were filed for public inspection rvith the
Maverick County Clerk and were sent to the applicant, and to all parties, in
accordance rvith $786.208 of the Regulations. All comments filed prior to the close

6.
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of record (November 1, 1993) were accepted into the record and. considered..in
preparation of the Order. Some comments filed after the close of record were flled
with the Maverick füunty Clerk ancl were clistributed to the Applicant and to all
parties. No party requested that the record be reopened for inclusion of the post-
November 7, 1993, comments. Upon reopening of the record of the proceeding in
response to Petitions in Intervention filed by Theodosia Coppock and the Texas
Parks and Wildlife Department, post-November I, L993 comments were considered
in preparation of this Order. These comments include approximately 300 letters
presented at the reopened hearing in favor of the application

The Technical Staff of the Surface Mining and Reclamation Division (StaÐ filed its
Staff Technical Analysis document (TA) dated July 5, 1993; TA Addendum No. 1,
dated September 16,1993; and TA Addendum No. Z dated October 19, 1993. The
three TA documents comprise the StafÍs formal written analysis of the application
and were accepted into the record without objection.

Requests for a hearing and party status. filed in compüance with S786.211 of the
Regulations. were made by Mr. and Mrs. James E. O'Donnell, Mr. and Mrs.
Humberto Gamel Ms.I-adye Herring, and Mr. Dan Riskind, all persons living in the
immediate vicinity of the proposed mine site. Parry status also rvas requested by the
City of Eagle Pass, the Sierra CIub, and Maverick County. These individuals and
entities were designated as parties in accordance with $$1.61-.65 of the Commission's
"General Rules of Practice and Procedure". Tex. R. R. Comm'n 16 TEX. ADMIN.
CODE $$1.1 et seq. (West Oct. 1, 1993) (General Rules) *â " hearing on the
application was set for July 13, L993, in Eagle Pass, Texas, the county seat of
Maverick County.

Proper notice of the hearing, as required by 5786.2L2 of the Regulations, was
published bv the Commission in the Eagle Pass News-Guide. a local newspaper of
general circulation in the locality of the proposed surface coal mining and reclamation
operation, at least once a week for three consecutive weels prior to the scheduled
hearing date. on June 24,1993, and on July 1, and 8, 1993.

The hearing on the application commenced on July 13, Lgg3, in Eagle Pass, a date
within 30 days of the close of the period of time in which a hearing may be
requested, in compliance with $786.2L1 of the Regulations. Upon motion of all
parties, the hearing was continued as provided by $786.213 of the Regulations. The
Examiner announced continuation of the hearing to September 14, 1993- Upon an
August 5, 7993, motion by the Staff, the hearing was continued to September 2L,
1993. Notice of the date, time, and location of the hea¡ing was mailed to all parties
by the Commission on August 77, L993. Notice of the continued hearing was
published bv the Commission in the Eagle Pass News-Guide on September 16, 1993.

The hearins on the application was conducted in Eagle Pass. Texas, from September
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21 through September 24, 1993 and, upon agreement of ali parties present, was

conrinued for one day of hearing at the oÊfices of the Commission in Austin, Texas,

on September 29. tggS- Upon the granting of Petitions in Intervention filed by

Theodbsia Coppock and the Texas Parks and Wildlife Departmenq the record of the

proceeding *us r.op"ned by the examiner's ruling dated February 15, 7994 to take

additional evidence related to groundwater issues, the status of licenses and permits

needed, a jaguarundi sighting, impacts to potential habitat for the jaguarundi and

ocelo! a cåt-trapping stud¡ alternate sources of water, and right-of-entry- The

reopened hearing commenced on April7, L994 and ended on April 8, 7994. All
parties were provided notice of the reopened hearing and the is_sues for which

ãOditional evidence would be received. Pursuant to $ 1.121(d), the Commission did

not decide to hear the interlocutory appeal of the examiner's ruling to reoPen the

record and to grant the Petitions in Intervention-

A request for leave to intervene in the hearing, stated as a requett fo. party status,

was filed by Mr. Halruuard Rigano, of Paris, Texas, representing the Texas Citizens

Coal Counðil on September 22, 1993, during the course of the hearing. Mr. Rigano

did not provide five ãays notice of his request prior to commencement of the hearing-

The req-uest was OeniãO for failure to comply with 51-64 of the General Rules- No
grounds for intervention were set out in the request-

A verbatim transcription was made of each part of the public hearing by certified

court reporters 
"oO 

fi1"¿ for public review in the records of the'Commission, in
compliance with 5786.214 ofthè Regulations- A verbatim transcription was made of

"r"h 
pu.t of the reopened public hearing by certified court reporters and filed for

public review in the records of the Commission-

The U.S. Department of lnterior - OfEce of Surface Mining (OSM) is the agenq
with jurisdiction over abandoned mine reclamation fees required by Subchapter R of

the Regulations and also is the agency that provides reports of each comPany's

compliance with the federal program and wiih programs in other states- OSM's

eppiicant-Violator Sysrem (AVS) report substantiates that Applicant, and those

p"Åo* or entities that own or contról Applicang have no pending or uncorrected

violations and are not delinquent in payment of reclamation fees. [Regulations'
$786.216(h)l

Applicant, and persons and entities that own or control Applicant, do not control,

and have not controlled, mining operations with a demonstrated Pattern of wiltful
violations of the Act or Regulationq of such nature, duration, and with such resulting

irreparable damaqe to the environment as to indicate an intent not to comply with

the provisions of it. A.t or Regulations. [Regulations $$786-215(e), 786-216(9)]

15.
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18. The evidence presented after the issuance of the initial proposal for decision and at
the reopened hearing shows rhat the Applicant has the right to enrer all the iaÀ¿s
i<ientified for the proposed permit arèã ancl perform surface coal mining and
reclamation operations, in compriance with $$778.117 and 786-216(Ð of the
Resulations.

The application contains the names and addresses, as shown in the real
properry records of Maverick County, Texas, of the owners of land and
mineral interests located within and adjacent to the proposed permit area, as
required by $778.116(e and Ð of the Regulations. The applicarion also
contains a property map, Exhibit 778.LI6 dated January 1993, that illustrates
the proposed perrnit boundaries and the approximate ourlines of the various
tracts of land within and in the proximate area of the permit boundaries.

The application contains descriptions of the documents upon which Applicant
alleges its legal right to enrer and begin surface mining activities. The
documents are identified by type and date of execution. identiff the specific
Iands to which the documents pertain, and state whether or not any rights are
the subject of pending litigation, as specifically required by g77g. Lt76) of the
Regulations (Section .117 of application, memoranda of leases and asiignment
o!l.ul?:, testimony of Kenneth Huebner, TR, vor. I. Reopened Heañng, pp.
159-160).

The application adequately represents that there exists a current right to enter
and extract coal by surfacæ miniúg methods granted by the owner of the lano
and conveyed, directly or by assignment, to Applicant for Tract No. 1, Tract
No. 11, Tract No. 4 and Tract No. 19.

d. The application erplains the legal rights claimed by rhe Applicant ro enter and
commence surface mining activities in all other tracts of land within the
proposed permit boundary that are proposed formining during the applied-for
permit term.

Portions of the permit area are leased. The Applicant has current leases to these
properties to January, 1995-

The application, as supplemented, contains the ownership, control, and compliance
informatiol rggarding the Applicant required b: $778.ffb of the Regulationi. The
Applicant is wholly-owned by Mexican-American Holding Co., Inc..itr¡"tr is owned
by QIÇ a Mexican investor-owned corporation organized in the British Virgin
Islands, a Mexican individual investor, ur,O Uy mnÓCC, a corporation owned-by
American investors-

Applicant complied rvith pavment of corporation franchise taxes: as required by TEX-

a-

b.

c.
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24.

BUS. CORP- ACT, arl-- 2-45 (Vernon Supp- 1994), with taxes paid through May 16,

1994. With its filing on July 7, 1994, Applicant has provided a Certificate of Account
Smrus dated July 1, 1994 frorn the 'fexas Comptroller of Public Accounts to show
evidence that its account for payment of corporation franchise taxes is up to date
through November 15, 7994, with no reports due or tax payments due. This
cerrificate has been.admitted into the record. Prior to issuance of the approved
perrnit, the Applicant shall file updated information to show currenry of payment of
corporate franchise taxes.

The proposed permit area is not within an area designated as prohibited or limited
for surface coal mining operations under Part 76I of the Regulations, or designated

as unsuitable for surface mining activities under Part764 of the Regulations, nor is
it in an area under study for either such designation in an administrative proceeding.
The application does not propose to conduct surface mining activities within 300 feet
of an occupied dwelling. [Regulations $5778.118, 786.216(d)]

The proposed permit term is five years from the date of issuance. Approximately
1.550 acres are proposed for disturbance during the permit term, of which 955 acres

are to be mined and the remaining 595 acres otherwise disturbed by related
operâtions. The anticipated life of the mine is 19 years. [Regulations $778.119]

The application contains an ACORD certificate of insurance that evidences tiabitity
insurance coverage in amounts equal to, or exceeding, those required by $806.311 of
the Regulations. This certificate does not indicate that damage as a result of the use

of e4plosives and damage to water wells is covered by the insurance. This certificate
has been replaced by the certificate dated July 5, 1994 filed by the Applicant on July
7, 1994 which has been admitted into the record. This section of the application, as

it has been supplemented with this revised certificate which shows 1¡¿1flamage as a

result of the use of explosives and damage to water wells is covered by the insurance,
is in compliance with S 778.120 of the Regulations.

The application contains information relating to other licenses and permits for
conducting the proposed surface mining activities including the following: the Texas

Natural Resources Conservation Commission (coal-handling facility emissions permig
surface water discharge permit), U.S. Environmental Protection Agency (NPDES
permit), U.S. Army C-orps of Engineers (Nationwide 21 permit), and the Texas Pa¡ks
ãn¿ WilOUfe Depártment (scieniific collecting/threatened. species handling permit).

[Regulations $??8.121] At the reopened hearing, the applicant presented evidence
that Hicks and Compan¡ originally planned as the entity to obtain the handling
permit from the Texas Parks and Wildlife Department, is now the former consultant
of Dos Repubticas Resources, Inc. The application does contain a statement that
qualified persons will conduct this activity. Additional evidence shows that the
Environmental Protection Agency is proceeding with an Environmental Impact
Statement for the proposed operation. that the Applicant has been taking part in

25.



informal consultation with the U.S- Fish and Wildlife Service, has begun the formal
consultation process, and that the Texas Parks ancl Wildlife Departlr¡ent submitied
comments to an initial draft plan before the Service in regard to proposed impacS
to the endangered jaguarundi and ocelot and wildlife habitat in the area. (TR, Vol.
I, Reopened Hearing, pp. 223-225). (Fitings on July 7, 1994 by the Texas Parks a¡d
Wildlife Department and Dos Republicas Resources Co., Inc. admitted into the
record)-

Çopies of the application and of all supplements were filed with the Maverick County
Clerk and with the Railroad Commission offices in Austin and in Floresville for
pubiic inspection. Notices of the application and the availability of copies for public
inspection were included in the public notices published in accordance with VlA-nt
of the Regulations and in the notices mailed to the owners of record of property
located in, and adjacent to, the proposed permit a¡ea. Placement of the copiei wai
identified in the application- [Regulations 9778.122]

In accordance with 5779.125(a) of the Regulations, the applicarion conrains a
description and identification of the size, sequence and timing of the subareas of the
mine over the anticipated life of the r¡rine. The application contains a "Life of Mine
Map" Exhibit 778.119, dated January 7993, that ilhxt¡ates the proposed areas for
each annual phase of mining over the first five vear permit term; and over each
succeeding five-year permit term.

The application describes and identifies the cultural and historic resources
information required by SS779.125(b) and 780.151 of the Regulations. The
application contains steps to protect and mitigate any potential damage to all cultural
sites that are identified prior to mining and that may be discovered during mining
oPerations. [Regulations $786.216(e)] The status of many sites as eligible or ineligible
for listing in the National Register of Historic Places (NRIP) from the ptrasé III
investigation have not been determined and impacts to most of these sites are
proposed. (Section L25 and 151 of the appücation, as supplemented) No
disturbance shall occur to a site until it has been determined ineligible for listing in
the NRHP or has been adequarely mitigated.

There are th¡ee minable coal seams within the proposed permit area, averag¡ng Z
feeg 3 feet, and 4 to 6 feet in thickness. The coal is high-volatile B bituminous coal
with an average 7.I4Vo sulfur and high ash content. A description of the geology of
the permit area down to the stratum immediately below the lowest minable coal seam
is contained in the application in compliance with S5779.126 and 779.L27 of the
Regulations that is an adequate representãtion of the subsurface geology of the areas
proposed for mining.

The application contains a description of the hvdrology and warer quality and
quantiry of the area surrounding the proposed mine. Information is included on anv
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water that will florv ínto, or receive discharges from, the general area- Based on the
information which is contained in the application, vertical thickness of the alluvium
in the area varies from 0 to 20 tèet, with the chan¡el at Elm Creek being incised
from 5 to 15 feet- Based on the information contained in the application, the
alluvium aquifer is partly saturated in the proposed permit area, with most of the
saturation coming from seepage from I-ateral 2L, an irrigation lateral in the area, and
from 148 acre stock pond southeast of the area discharging onto the proposed mine
area. No private water wells are known to exist within the proposed permit area.
Private wells exist on Theodosia Coppock's property as set out in Coppock Extìibit
No- 1 received into evidence at the reopened hearing. Windmills exist in the
northern part of the proposed permit area and to the north of the proposed permit
area on adjacent lands. Three windmill wells exist, one within the northern part of
the permit area and two just to the north of the northern permit boundary. These
were plopped with a measuring tape and concave cup to see if there was water and
at what depth. For ¡,¡¿o of them water was found. In this test by the applicant on the
third well, the tape was obstructed and would not go farther down the rvell. An
additional drilling program was conducted by the applicant during discovery for the
reopened hearing and an exhibit prepared to show locations of the drillholes, whether
water was encountered and at what depth. Water flow was encountered in the
Olmos formation from the logs of the three drillholes, Nos. 7, 2, and L4. Good
ouality water for the use of the stock and wildlife of Ms- Coppock is produced by
wells on the southern part of the Burr Ranch section of the Coppock property
adjacent to lands for which the Applicant has right-of-entry and located just to the
north of the proposed permit area.

The groundwater information contained in the application as supplemented is
complete.

a. Baseline water quality monitoring data is included in the application.
Additional water quality information was presented at the reopened hearing.
Alluvium water is slightly saline, with a total dissolved solids (TDS) content in
excess of 2"000 mglL The application, as supplemented, adequately describes
the groundwater baseline for the mine plan area and adjacent area. Evidence
received at the reopened hearing establishes that good quality water for stock
and wildlife on Ms. Coppock's ranch is produced by several wells in the
southern portion. (Testimony of Theodosia Coppock and Jerry Allen,
Reopened Hearing).

b. No ailuvial valley floor exists in the areas contained within the permit area"
mine plan area, and adjacent areas (S 785.202). The application's report
submitted to the Commission in the early 1980's by Espey-Houston and
Associates, Lnc. in regard to an earlier proposed mining project (Maverick
County Coal Project Dahlstrom Corporation) and the information contained
in the description of the geology and hydrolory of the mine plan and adjacent



32.

area which. with the Staff analysis is sufficienr ro show [ç ]86-216(1)] the
absence of an alluvial valley floor within the permit area, mine plan area, and
adjacent areas.

f-ocations of all pre-mining surface water features and baseiine water monitoring
stations are illustrated on "Environmental Monitoring Location Map" Exhibit 119.126,
dated January 1993- The proposed permit area is located within the Elm Creek
watershed, that lies mostly north of the mine area. EIm Creek ioins the Rio Grande
about 6 miles sourhwest of the proposed mine site.

Surface water information in the application, as supplemented, is included in
compliance with 5719.72;9 of the Regulations. Water flow in Elm Creek is ephemeral
upstream from the proposed permit area, changtng to perennial in one area and
intermittent where seepage occurs from l-atera|2l and the 148 acre stock tanlc, plus
contributions of surface flow from the stock tank. Twelve consecutive montha of
surface water monitoring data is included in the supplemented application- Surface
water monitoring sites are located on Elm Creek upstream from the proposed mine
site, at n¡¿o locations downstream from the proposed mine sire, and at two locations
on l-ateral 21 benveen the proposed permit aÍea and the Maverick County Canal to
provide effective monitoring of all surface waters that enter and leave the site-

The Commission's Staff prepared and filed its "Cumularive Hydrological Impact
Assessment" (CHIA) required by $786-216(c) of the Regulations. The CHn contains
an assessment of the aggregate effects of the anticipated surface mining activities on
the hydrological environment within the affected watershed system, concluding that
the proposed operations will have an insignificant effect on the hydrologicat balance
outside the proposed mine plan area. The probable hydrologic consequénces (PHC)
determination included in the application and the Staffls cumulative hydrologic
impact assessment (CHIA) set out in the Technical Anaþis document were based
on the assumption that the only significant aquifer in the area is the EI¡r Creek
Quaternary alluvium. The CHIA states that the Olmos and San Miguel formations
are not considered aquifers in that they are poorly permeable and highly mineralized
water. The ultimate findings included in the CHIA are based on quite large areas
and_ are adequate to show no significant aggregate effects on the hydrological
environment. The CHIA does not include a consideration of groundwater
information from the Coppock wells and does not include any informatircn from the
windmills which exist in the northern part of the proposed permit area which have
not been tested. Permit Provision No. 1 set out in the Appendix is needed as an
additional measure to adequately monitor for any adverse effects on groundwater by
mining-related activities. [S 816.339(a)J

A significant water supply from the five groundwarer wells locared on the southern
part of the propertv orvned by Theodosia Coppock and used to \\,arer cattle and deer
may be affected by the proposed mining operations. Windmill-pou'ered and diesel-
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powered groundwater wells have existed on Ms. Coppock's Properry for many yeqls.

In 1991, Ms- Coppock undertook an extensive drilling program to attemPt to locate
additional sources of grounch¡/ater for her raÍrching operation and trophy deer
operation. Forry-two holes were drilled; eight of these in the southern Portion of the
properry ("Burr Ranch") which is adjacent to Tract No. 1. Of these eight, water was

found in the five locations. Water produced from wells on this part of the ranch are
used in a reservoir/trough system to \Ã/ater approximately 2?ÅI cattle in the West

I-eoncita pasture, East l-eoncita pasture, Highway pasture, and Sauz pasture. They
also provide water for some cåttle to the west of Highway 131 and to the wildlife.
Some wells are pumped with windmills; some with diesel, and some use a
combination- Approximately 35,000 gallons per day produced from water wells are
used to water livestock and deer. This water source is unique in this part of
Maverick County. These wells have not been located on maps or otherwise depicted
in the application as supplemented- The application sets out suggested alternative
warer supplies to those water supply sources that may be contaminated, diminished,
or inrerrupted by mining activities. S 15(13) of the Act requires that a detailed
description be provided which is to include alternative water sources to replace any

warer supply affected by the operation- The inforrration included in the application
is a listing of potential sources with a showing that the sources have been obtained
or could be used for the purpose of providing water to the Coppock propercy. Water
rights held by the Applicant have not been approved for industrial use. Pit water
routed to sedimentation ponds and stock pond water has not been shown to be an
adequate source of water, and they are proposed to be used to water roads within
the permit area for dust suppression. Trucking water in would require 6-8 truckloads
per day and could require surfacing roads within the Coppock properry. No existing
Applicant water wells have been shown to be available as a source to replace water
which may be affected. No specific volume of water has been shown to be obtained
or readily available for use on specific tracts. Water rights are for sale in the area
but have not been purchased. The Applicant has contracted with the City of Eagle
Pass to provide potable water to the mine site and has offered to provide connections
between the Citywater main and all residences along State Highway 158B (Thompson
Road) at no cost to the landowners.

The application contains the information required by $779.131 of the Regulations
relating to average annual and monthly precipitation, temperatures, and evaporation
levels, and the prevailing wind direction and magnitude for each season Average
annual precipitation is 20.09 inches (for the L18year period from 1871 through 1988),

with the greatest monthly average of 3-1 inches in May; average annual evaporation
is 79.30 inches over the period of re¡ord L964-1988. Predominant wind direction is
from the southeast; average wind speed is 3.3 niles per hour. The proposed mining
operation is located west of the 100th meridian west longitude. This area of the State
is dry and subject to drought, has high evaporation, and sources of rvater are few-

The supplemenred application contains information relating to the vesetation within
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the proposed permit area- Vegetative surve),s of the area \4'ere conducted in Fall
1991, Spring 1992, and in Winter 1992/19%: No threarenect or endangered plant
species are knorvn to occur, or were reported, within or neâr the proposed pårmit
area- Plant communities are identified and described. Transects *eie tiaversed with
quantitative anaþes performed and included in the application.

The supplemented applicarion, in compliance with 9779-133(aX2XB) of the
Regulations, identifies U.S. Army Corps of Engineers (COE) ¡u.isàí.ìióial areas as
including 23 acres of wetlands consisting of the main chan.tèl of Elm Creek, and
proposes to disturb approximately 5 acres of the jurisdictional area. The apptication
further identifies that a "Nationwid e 2l Permit" application, in compliance with 5404of the federal Clean Water Act, has been filed and is pending *itt COE. The
application provides adequate information on rvetlands within th-e proposed permit
area.

The application demonstrates that the proposed permit aÍea land use is
predominately undeveloped rangetand that is not significant to farming in the area-
The Applicant has shown that the proposed operations will not *ut.ii"lly damage
the quantity and quality of water in surface ãnd underground s]6rems rvithin the
permit area, mine plan area and adjacent area wirh the incìusion ofpçrmit provisions
Nos. 1 and 2 set out in the Appendix. [Regutations gg7g5.20z and 7g6.?r6(t)]

In compliance with ç779.133 of the Regulations, the applicarion identifies 5
threate¡ed species as likely to occur in the pioposed permit arèa: reticulate collared
lízardrTexas tortoise, Texas horned lizÀld,'i"*år i"digo snakg and zone-tailed hawk.
The application was reviewed by the Commission'r-St"ff, by the Texas parks and
!it{!ife Departmen! and by the U.S. Fish and Wildlife Service, aü of which provided
detailed comments on the application, but no negative comments on the information
about the five identified threatened species. Infoimation in the application regarding
lhese species is sufficient to design thè protecticn and enhancemånt ptan required by
$7B0.144 of the Regutations-

Pursuant to $779-133 of the Regulations, the U.S. Fish and wildlife Service CUSFWS)cited the possible occunence of one endangered species, the ocelot (felis þardalis),in the propo5ed permit area. Awildlife biolãgist r"þo.t"o sighting a¡aguarundi (felis
yagourundi cacomitli) in or near the permit area. 

-

The supplemented application, as further supplemented by evidence at the public
hearing and the reopened hearing containi site-specific resource information
regarding the endangered cats (ocelot and jaguarundi) showing rhat the proposed
mine site includes habitat appropriate for ttrelaguaruíoi an¿ the ocelot-
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+J- The proposed surface coal mining and reclamation activities may affect habitat
apprôpriàte for the ocelot and jaguuarundi but tbe proposed activities will not
adverseiy affect the continued existence of these errdangered species-

A jaguarundi was reported as sighted near Elm Creek by a wildlife biologist
(TR, Vol. 2 of Reopened Hearing, pp. 33U337). Testimony by Dr. Michael
Tewes. an acknowledged expert on the ocelot and other Texas felines, shows
that proof of use of the permit area by jaguarundi or ocelot is inconclusive.

Testimony at the September 29, 1993, hearing by Dr. Michael Tewes, an
acknowledged expert on the ocelot and other Texas felines, established that
oil and gas drilling and associated trucking on a ranch not within the permit
area has had no adverse effects on trvo endangered ocelots living on the
ranch.

Creek drainage such as Elm Creek serve as travel corridors for the ocelot and
jaguamndi, providing water and cover for the animals. Since the issuance of
the initial PFD and because the U.S. Fish and Wildlife Service has taken its
position that the ocelot may be affected by the proposed activities, the
Applicant has taken the position that it assumes the presence of ocelot habitat
rvhich mav be affected by the proposed activities. Because the two câts utilize
essentially the same type of habitat, this position assumes jaguarundi habitat
may be affected. Disturbance wiil occur on 57Vo of the 2100-acre proposed
permit area, with the largest contiguous blocks and disturbances to habitat
resources occurring within the Elm Creek drainage. The application includes
protection and mitigation measures for parts of the Elm Creek corridor a¡d
adjacent areas. The application proposes to reclaim to 7 acres of developed
water resources and to 7543 acres of pastureland. The mitigation plan
proposed by the applicant includes 204 acres in five separate areas termed by
the applicant "presewation" and "protection" areas. The application includes
areas terned "riparian bottomland habitat" by the applicant to mitigate 180

acres of main Elm Creek channel and all the tributaries to be disturbed during
the permit term- Three "protection areas" include areas of 11, 17, and 74
acres. A mitigation area of 25 acres is also included outside the proposed
permit boundary. The other five areas are nearer the creek (about 137 total
acres). Somewhat Iess than one-third of this acreage is approximately 500 feet
from the creek.

There is no designated critical habitat for the
under the Endangered Species Act of 1973 (16
S786.216(o)l

ocelot and jaguarundi determined
U.S.C 51531 et seq.). [Regulations

The application contains a soils map depicting the soil series rvithin the proposed
permit area. and adequate information for soil series descriptions and potential

ó.-
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productivity for the permit area- The requirements of. S 779.L34 have been meL

The site contains approximately 65-5 acres of inciustriai and çornmercial land use

(existing road and 3-5 miles of railroad), 18.0 acres of developed water resources

(stock ponds), ?574 acres of. graz:ngland and 42-5 acres of pastureland.

The supplemented application includes drawings, cross-sections and plans required

by $$ 119.136-.L37 of the Regulations.

I_¿nd proposed for mining operations and ancillary activity has not been historicalþ
used for cropland and is not considered as prime farmland in accordance with

$5779.138 and 786.216(l) of the Regulations:

a. The application contains affidavits of use that the lands proposed for
disturbance have not been used as cropland, other than for forage, for at Ieast

five years out of the ten years immediately preceding the acquisition of the

land for surface coal mining and reclamation operations [S701.008(37)]; and

b. The historic use of land for cropland specifically excludes use of the land for
forage by $3(15) of the Act.

The supplemented application contains an adequate description of the proposed

operarions plan for the mine, in compliance with S780.139 of the Regulations-

Mining is proposed in four separate mine blocks. Average annual production of coal

is expected to be 2,20d000 tons.

The applicant shall not use existing structures in conjunction with the proposed mine

operations.

The supplemented application contains a blasting plan in compliance with $780-141

of the Regulations. Blasting is proposed for all mine blocks. Overburden material
proposed for blasting is sandstone, siltstone, and shale. All blasting will be conducted

by a blaster certified in accordance with Part 850 of the Regulations. Storage,

hândhng, and use of explosives will be in accordançe with applicable regulations of
the federal Mine Safety and Health Administration, and of the Bureau of Alcohol,
Tobacco, and Firearms.

No blasting is proposed closer than 2000 feet to the nearest protected structure- A
detailed blast design has been submitted submitted (Supplement III; TA Addendum
No. 1) in accordance with $816.357(d)(2) of the Regulations prior to initiation of
blasting. Pre-blast surveys will be conducted on any structure or dwelling within one-

half mile of a blastingareaupon written request from the resident or owner. The

applicant u,ill noti$ by mail all residents and owners of structures within one-half

47.
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mile of the proposed blasting areas of the procedure ro requesr a pre-blast surveJ.

The application contains a proposed blasting schedule that allows blasting from
sunrise to sunset, Monday through Sundav- The southwest portions of the C and D
areas encroach a populated area- Perrnit Provision No. 3 is needed to ljmit blasting
within one mile of Thompson Road to the hou¡s of z:00 a-m- ro 6:00 p-m-, Monday
through Friday to reduce the adverse effects of blasting operations on residents üving
in close proximity to the mine in accordance with S780.14i(h) of the Regulations.

The Mitigation andProtection Mup, Supplement V, September 1993, Exhibi:.77g.I33-
4, illustrates that 206 acres of riparian bottomland habitat will be mitigated or
protected. Three areas to be protected (not disturbed) are proposed for the north-
central (11 acres), northwest (17 acres), and west-central (74 acres), porrions of the
permit area. The rest of the 206 acres are primarily areas proposed for mining
disturbance and the main Elm Creek channel and several tributaries. (Mitigation anã
Protection M"p, Exhibir 779, 1334, Supplemenr V)

The application contains a fugitive dust monitoring and conrrol plan. Five air
monitoring stations will be installed relative to the seasonal prevailing rvind direction:
one upwind and four downwind stations along the northwestern and southwestern
boundaries- Approximate locations are illustrated in the application on Exhibit
780-139, revised June 1993

The proposed mine is Iocated west of the 100th meridian wesr longitude, and
proPoses annual production in excess of 1,000,000 tons of coal- The application
contains a fugitive dust control plan that compües with $$780.L43 and 816.379 of the
Regulations. Most proposed dust-suppression measures anticipate periodic watering
of areas and conditions that may contribute dust to the atmosphere. Available
sources of water for dust-suppression include sedimentation ponds, pit water,
purchased water, and water from l-ateral 21if the applicant is able to secure such
usage. Chemical stabilization and oil sprays are also proposed for use if needed.

The Regulations, at $780-144 require that the application describe how the applicant
will minimize disturbances and adverse impacts on fish and wildlife and related
enviror¡¡nental values, including compliance with the Endangered Species Act (16
U-S.C $S1532-1538), during the surface coal mining and reclamation operations and
how the enhancement of resources will be achieved- The fish and wildlife protection
and enhancement plan proposed by the application complies with $$ 780.144 and
786.215(a)(2) with the inclusion of Perurit Provision No. 4 iequiring an annual survey
of lands to be disturbed for endangered and threatened fistl- and wildiife species.

The application proposes a reclamation plan for all areas disturbed by the proposed
surface mining and reclamation activities during the proposed permit term. The
reclamation plan complies with S23 of the Act and Subchapter K of the Regulations

54.
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with the inclusion of the permit provisions contained in the Appendix.

The reclamarion plan conrains the following:

a- A reclamation timetable and schedule is included describing seasonal
sequences and phases of each major step in reclamation of disturbed areas.

b. A detailed reclamation cosr estimare with supporting calculations is included-
In compliance with SS780.145, 786-ZL6(k). and 800.301of the Regulations, rhe
application estimates that a reclamation performance bond amount of
$3,873,884.00 is sufficient to guarantee compl,etion of the reclamation plan as
proposed in the event of forfeiture.

c- A plan for bacldilling, soil stabilization, compacting, and grading, with contour
maps or cross-sections that illustrate the anticipated final surface configuration
of the proposed permit area are included in àccordance with $$816.334-.3g9
of the Regulations.

d- A plan for removal, storage, and redistribution of topsoil, subsoil, and other
material is included to meet the requiremenrs of S$816.334-.338 of the
Regulations. An average of 2O inches of topsoil is available for distribution
over reclaimed areas.

An adequate plan for revegetation of disturbed areas is contained within the
reclemation plan which complies with 9816.390 of rhe Regularions. The
requirements of $ 816.399 have been met for approval of alterrative land uses.

A description of measures to be used to maximize enraction of the coal
resource is included in compliance with 5g16.356 of the Regulations- The
three economically recoverable coal seams are proposed foriecovery to six
inches or less.

A description of measures to be employed to ensure that all debris, acid-
forming and toxic forming (AFÀ¡íTFM) materials, and materials constituting
altrehezard, are disposed of in accordance with $$g16.375 and g16.3g6 of the
Regulations, including a contingenry plan to preclude sustained combustion
of such materials is included in compliance wittr the Regulations.

A drill-hole casing and sealing proposar to comply with 9gg16.331-.333 of the
Re-eulations- No kuown oil or gas wells are includêd in the areas proposed for
mining. The application proposes to notif the Commission Floresville
Regional Office at least five working days prioi to initiation of any well drilling
or plueging operations.

h.
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P009. P010, P011, P012, P013, P015, and P016 are inclucied in the application, but
detailed design plans are not included-

Mining is not proposed rvithin 500 feet of any known underground mine, in
compliance with 5780.149 of the Regulations- The l-amar Mine, the closest known
mine to the proposed permit are4 is an inactive underground mine located
approximately 600 feet outside the proposed permit boundary. The Lamar Mine may
be closer than 500 feet from the areas proposed for mining in mine years 11-15; these
areas are not included within the proposed permit boundary. Testimony at the
reopened hearing questioned whether there may be tunnels reaching into the life-of-
mine area in mine years 11-15. The information presented in the application is
suffìcient for the proposed permit terrn.

In compliance with $780.150 of the Regulations, the application contains descriptions,
including maps and cross-sections, of stream channel diversions proposed for
construction within the proposed permit area to achieve compliance rvith $$8i6.341-
-342 of the Regulations. Eight diversion structures are proposed. Four stream-
channel diversions will route fresh water around mine block A from Elm Creek and
its tributaries to Elm Creek downstream. Two interceptor ditches are proposed to
prevent overland flow from entering the mining-disturbed areas, and to route the
overland flow water to the stream-channel diversions. Two disturbed-area diversions
are proposed to intercept any overland flow from areas disturbed by mining
operations into sedimentation ponds. The stream channel diversions are proposed
to route water from intermittent and ephemeral streams.

No surface mining and reclamation activities are proposed with 100 feet of the
outside right-of-way of any public road except where mine-access road E1-81'(the
main gate) enters Thompson Road. No public roads are proposed for relocation.
[Regulations $5761.07 L-.072 77 8-It8, and 780. 15Z]

The application proposes to use materials removed from box-cuts to construct roads
and facilities within the permit area, and in final reclamation of the final pits. Spoil
from subsequent pits will be placed in the previous mined-out pit. No excess spoil
is anticipated. [Regulations $780.153]

The appLication proposes to construct 8 Class I haul roads andT Class II access roads
during the proposed permit tenn. The application contains detailed design plans for
the roads, with associated culverts and bridges, in compliance with S$316.400-.413 of
the Regulations.

The application as supplemented is accurate and complete and complies with all
requirements of the Act and the Regulations with the inclusion of the Permit
Provisions set out in the Appendix. [Regulations 5786.216(a)]

65.
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A description of compliance measures to meet requirements of the Clean Air
Act (42 u.s.c. SS7401 et- seq.) and the ctean water Act (33 u.s.c. $Stzst
et seq.).

A reclamation plan which will result in adequate protecrion and mitigation for
endangered species.

The application proposes a maximum gradient on post-mine siopes of 3h:lv. Section
816.385 of the Regulations limits the gradient of slopes to rhe lesser of the original
pre-disturbance grade, 3h:lv as proposed by the application, or a gradient determined
by the Commission. The application states that slopes in final pit areas will be
reduced to 3:1; pre-mine slopes in portions of these areas are less than 3:1. If slopes
in these areas are reduced to 3:1, these areas w-iil not meer approximate original
contour- Permit Provision No. 5 is needed to provide that final graded slopes ihall
not exceed in grade the least of : (1) the approximate pre-disturbed slope; (Z) a
gradient of 3 horizontal to 1 verrical inclination: or, (3) such lesser slope ápproved
by the Commission (9816.385)

The application contains a description of methods proposed for protection of the
hydrolo_gic balance for ground water. Mine pit inflow in the southwestern part of the
mine, C and D areas, is estimated will be less than one cubic foot per seðond (cß).
Pit water and disturbed area runoffwill be routed through sedimeniation ponds and
used in the dust-suppression program or discharged into Elm Creek. Permit
Provision No. 6 is required to include the monitoring of discharges at all final-
discharge sedimentation ponds for all paramerers listed in the Texas Natural
Resource Conservation Commission (TNRCC) wastewarer discharge permi! and in
the U.S. Environmental Protection Agenry @PA) NPDES permiq and to include
reporting of the monitoring of the results ir sends ro TNRCC and EpA
simultaneously to the Commission. Additional monitoring rveils norrh of the permit
area and monitoring as set out in Permit Provision No-, 1 are needed. ($ 780.146)

Pastureland is an appropriate alternative postmine Iand use- Major portions of the
permit aÍea aÍe proposed to be ¡eclaimed to the alternative postmine land use of
pastureland. Proposed alternative postmine land uses ro p¿tstureland are in
compliance with $$ 780.147,786-zL6(m), and 816.399 and are approved.

The application proposes 16 sedimentation ponds for the permit area. Detailed
design plans, in compliance with $S780.148,816.344. and 816.347 of the Regulations,
are included for ponds P001. P00¿ P003, P00q P005, p006, and p014. ponds P001
and P004 are designed as permanent structures, in compliance with $$7S0.147 and
816399 of the Reeulations. General design and location plans.tbr Ponds P007, P008,
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7I.

72.

The surface mining and reclamation operations can be feasibly accomplished under
the mining and reclamation plans contained in the supplemented application and in
compliance with the Act and Regulations with the inclusion of tire Permit Provisions
set out in the Appendix.

The application demonstrates compliance with the permanent program performance
standards required by Subchapter K of the Regulations as set out in the above
Findings of Fact and with the inclusion of the permit provisions set out in the
Appendix. [$786.216(n)]

Any extra-record materials submitted were not admitted as evidence in the
proceeding and are not considered.

CONCLUSIONS OF LAW

Proper notice of application, notice of hearing, and all other required notice was

provided on rhis application. The Commission is authorized by the Texas Surface
Coal Mining and Reclamation Act, TEX. REV. CIV. STAT. arr.5920-11 (Vernon
Srpp. 1994) (Act) $$5, 14 to require, or to allow, an applicant to supply information,
data, and maps that are necessary to demonstrate compliance with the Act and the
"Coal Mining Regulations" Tex. R. R. Comm'n, 16 TEX- ADMiN. CODE ç1I.221
(West April 1, 1993) (Regulations).

The Commission's "General Rules of Practice and Procedure", Tex R. R. Comm'n,
16 TE)L ADMIN. CODE S$1.1 et seq. (West April 1, 1993) (General Rules),
S1-6a(a) authorizes denial of a motion for Ieave to intervene that has not been fi.led
at least five days prior to the hearing date and which does not state any grounds for
intervention or party status. S 1.121 (d) of the General Rules provides that an
interlocutory appeal of an examiner's ruüngs "may be heard by the Commission"
which provides discretion to the Commission on whether to hear an interlocutory
appeal.

Overlapping jurisdiction by another public agency of an activity regulated by the
Commission does not diminish the Q6rnmission's authority to regulate that activity.
Concurrent jurisdiction by another governmental entity of an activity regulated by the
Commission does not require the Commi55ion to defer to the other entity. The Act
and Regulations require that the views of the Texas Parks and Wildlife Department
and the U.S. Fish and Wildlife Sewice be considered.

1.
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The Commission may grant a negative determination for prime farmland rvhen the
Iand has not been historically used for production of cultivated crops, other than for
forage, in at least five out of the last ten years immediately preceding acquisition of
Iand for surface coal mining and reclamation purposes- [Act S3(15)]

S 23(A) of the Act provides that a permit issued under the Act to conduct surface
coal mining operations shall require that the operations meet all applicable
performance standards of the Act- ç 756.2L6(a) specifies that no permit shall be
approved unless the application affirmatively demonstrates and the Commission finds
that the application is accurate and complete and that all requirements of the Act
and Regulations have been met- The Commission has authority under $ 21(A) of the
Act to granq require modification of of deny the application for a permit, and $
21(A) places the burden on the applicaat of establishing that the application is in
compliance with all the requirements.

The Regulations. at S816.385(a), do not allow a final graded slope to exceed in grade
the lesser of: (a) the approximate premine slope: or, (b) any lesser slope approved
by the Commission.

7. The application as supplemented and with the inclusion of the permit provisions
contained in the Appendix meets the criteria set out in $ 786.216 of the Regulations.

B. Based upon the Findings of Fact and Conclusions of l-aw adopted by the Commission
in this Order and as adopted in the Findings of Fact set out above, the application
by Dos Republicas Resources Co., Inc- meets all requirements of the Act and
Regulations.

9. The Commission appropriately considered the materials submitted as responses to
the examinert and the StafFs draft permit provisions.

Pursuant to $ 2001.141 of the Administrative Procedure Act, findings must be based
on evidence in the record and materials officially noticed. The Commission's
exclusion of all extra-record evidentiary materials from consideration is in accordance
rvith the Administrative Procedure Act.

6.

10.
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TI-IEREFORE BE IT ORDERED BY THE RAILROAD COMMISSION OF
TEXAS that the appìication by Dos Republicas Resources Co-, Inc- is hereby approved
with the permit provisions ser out in the Appendix to rhis Order; and

BE m FURTHER ORDERED that the approved permit is hereby designated as
Permit No. 42: and

BE IT F{.IRTHER ORDERED that issuance of Permit No. 42 is contingent upon
evaluation of payment of corporate f¡anchise taxes due, evaluation of compliance with
5786.215 of the Regulations, and acceptance of a reclamation performance bond
approved by Commission Order.

SIGNED tn¡s äd-, day of October, 1994.

AD COMMiSSION OF TEXAS

Railroad Commission of Texas
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APPENDIX

.DERMIT PROVISIONS

'fhe permittee shall monitor the following wells:

i- B wells to be drilled as near as practicable to the Burr Ranch fence line on
proper$ of Dos Republicas Resources Co., Inc. (DRRC) at locations
agreeable to Ms. Coppock or her successor-in-interest

2. DRRC MONitOr WCIIS DRRC 1, DRRC 2, DRRC 3 ANd DRRC 4 AS NOtCd
in its application-

3- All water rvells on DRRC property within nvo miles of the Burr Ranch,
specifically including, but not limited to, the three existing windmill wells, WM-
1, WM-2, WM-3; and DRRC Borehol e #23-

4- Wells 2F.,3F.,48, and 58 on the Burr Ranch and any other producing water
.'ell(s) on the Burr Ranch within one-half mile of the common boundary
between the Burr Ranch and DRRC's properry.

5- Four additional wells, a minimum of four-inches in diameter, which shall be
constructed north of the mine plan area prior to any mining-related
disturbance commencing. These four wells shall be designated as foilows and
shall be located at approximately the following Texas State Plane Coordinates;

DRRC-5 (San Miguel Formation)
DRRC-6 (Olnos Formation) -

DRRC-7 (San Miguel Formarion)
DRRC-8 (San Miguel Formation)

81,541,700 N369,100
E1,536,300 N36¿300
E1,535,300 N367,900
81,530,500 N363,700

The completion depth (screened intewal) shall be determined by Commission
Staff after evaluation of the well borehole data.

Water level monitoring shall be performed monrhlv. Chemical analysis of
water sampling shall be performed as provided below. A representative of
Ms. Coppock or her successor-in-interest shall be permitted to witness all
monitoring activities. No monitoring of wells by DRRC on the Burr Ranch
shall occur without specific permission from Ms. Coppock or her successor-in-
interest or her authorized representative.

Çhemical anall¡ses for the following parameters shall be pertbrmed: Ca, Mg,
Na, K Fe (total), Fe (dissolved). Mn (total), Mn (dissolved). HCO' CO., SO.,,



Appendix
Permit Provisions
page 3

her successorin-interest's water supply is not being interrupted or othenvise adversely
affected by DRRC mining activities. Ms. Coppock or her successor-in-interest shall
have the right to be a party to any proceeding involving Commission consideration
of any such agreement, unless prohibited by law.

DRRC shall submit to the Commission within 90 days after permit issuance a plan
for delivery of replacement water to the Burr Ranch in case of diminution in rvell
yields of the Burr Ranch wells caused by mining. If \¡/ater-level monitoring reveals
a drop in potentiometric levels inconsistent with historic pre-mining potentiometric
levels and current climactic conditions (rainfall), or chemical analyses reveal a water
quality deterioration which could reasonably be attributable to mining activities,
installation of the planned delivery system shall begin immediately. Ms- Coppock or
her successor-in-interest shall have the right to be a party to any proceeding involving
Commission consideration of plans for any water-delivery system by permittee on or
within the Burr Ranch, unless prohibited by law.

3- Blasting within one mile of Thompson Road Ís limited to the hours of 7:00 a.m. to
6:00 p.m. Mondav through Friday-

4. The permittee shall report an annual survey of lands to be disturbed for the presence
of any endangered and/or threatened fish and wildlife species.

Final graded slopes shall not exceed in grade the least of: (1) the approximate pre-
disturbed slope; (2) a gradient of 3 horizontal to 1 vertical inclination; or, (3) such
lesser slope approved by the Commission.

The permittee shall monitor discharges at all final-discharge sedimentation ponds for
all parameters listed in the supplemented application, and for any additional
parameters required in the Texas Natural Resource Conservation Commission
(TNRCC) wastewater discharge permit, and in the U.S. Environmental Protection
Agency (EPA) National Pollutant Discharge Elimination System (NPDES) permig
and the pemu'ttee shall report the monitoring results it sends to TNRCC and EPA
simultaneouSlv to the Commission.

5.
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Cl, F, NOr, and TDS. Each well shall be monitored monthly for a period of
one year following permit issuarce and quarterly each year thereafter. Initial
monitoring shall commence within 30 days after completion of all monitoring
wells and an initial monitoring report shall be submitted to the Commíssion
prior to any mining-related disturbance. An initial analysis a¡d annual
analyses shall be provided for each well for the following trace elements: AI,
As, B, Cd, Pb, Hg, Mo, and Se. In all sampling, field measurements of water
level, electrical conductance, and pH shall also be taken and reported.

The results of water level monitoring shall be reported within five working
days to the Railroad Commission and to Ms. Coppock or her successor-in-
interest- The results of chemical analyses shall be reported within 30 calendar
days following the monitoring period to the Commission and to Ms. Coppock
or her successor-in-interest.

Upon completion of the first five years of mining, Ms. Coppock or her
successor-in-interest or its authoñzedrepresentative, DRRC, and the Railroad
Commission staff rvill meet to review the monitoring results.

If water-level measurements reveal a significant drop of potentiometric level
in any of the monitor wells, the reasons for that significant drop in
potentiometric level of that well shall immediately be evaluated in an effort
to determine whether mining caused to potentiometric level drop and what
action should be taken to minimize or mitigate any adverse effect determined
to have been caused by mining-

Ms. Coppock or her successor-in-interest shall have the right to be a party to
any proceeding involving çsrnmission consideration of issues relating to
groundwater monitoring, unless prohibited by law.

DRRC shall provide documentation to the Commission within 90 days after permit
issuance that it has purchased or otherwise secured the right (1) to transport and/or
receive and (2) to utilize on the Burr Ranch for watering of livestock and wildlife and
for human consumption a supply of water that is comparable in quality to that now
available from affected wells, and in the minimum quantity of 115-acre feet per year
(approximately 102"660 gallons per day). Ms. Coppock or her successor-in-interest
shall be a third-party beneficiary to any agreemènt under which DRRC obtains such
riehrs until such time that mining has ceased and the reclamation performance bond
is released by the Railroad Commission with a specitìc finding that Ms. Coppock or
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FINAL EIS. EPA REGION 6 NPDES PERMIT. EAGLE PASS MINE. TEXAS

APPENDIX F

USFWS' BIOLOGICAL OPINION

This appendix presents the U.S. Fish and llildlífe Service's biological opinion
of no jeopardy for Dos Republicas Resources, Inc. Eagle Pass Mine.
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United States Deparrmenr of the Interior
FISH AND WILDLIFE SERVICE

ECOLOCICAL SERVICES
C,/O CCSU. C.AMPUS BOX ]]8

ó]OO OCFJ,N DRIVE
CORPUS CHRISTI, TEKAS 78412

November 23, 1994

Jane N. Saginaw, Regional AdminietratorUnited States Envirónmental- protection ÀgencyAttn: Norm Thomae, Chief
Federal Activities Branch (68-F)
1445 Rose Avenue, Suite 12òO
Da1tras, Texas 7SZO2-2733

Dear Ms. Saqinaw:

Consultation No. 2-Il-93-F-]-27

Thie reeponds to Mr. Norm Thomae,e requeet of June g, rgg4 for formalconsurtation pureuant to section 7 of the rïãÀ"g"."d speciee Act (EsA) of !973,as amended' on your propoeed ieeuance of an Ñpons permit to Dos RepublicaeResources company' r-t"- ipnnc). The permit applicant wiehes to construct andoperate the proposed Eagre Pass coar Mine i¡ì'uaverick county, Texas. Thieconsurtation was initiatéd on June 9, 7gg4, trre oate trre req;èåå ,." received.

CONSULTATION HISTORY

The u's' Fj-sh and wirdl-ife service (service) originarly became avrare of thisproject through a March 17, 1993 epeciäe list lequest, by Me. Lisa Kost of Marstonand Marston, rnc- on Àprir 13, lggg, the service issued her an informationarretter' including a epeclee rist. The service has areo been invorved with thiePropoeed project. through. the permitting pr""""ã of the Railroad commieeion ofTexas (Rcr), beginning with a retter tr:om tt¡e service to the RCT dated t"lay 26,
Ì3]';rriio 

additional letters to the RCT from the service were dared seprember

on November 29, 1993, the service received a Notice of rntent by theEnvironmental Protection Agency (EPl) to iåp"r" an Environmentar rmpactstatement (Ers) o-n tfre propoÉed -ragie pãse coåi ¡rirr". on January 14, 1993, theservice reeponded with a ietter to Mr. Norm Thomag of the EpÁ acknowredgingreceipt of the Notice of rntent to prepare an Ers and et.ating ite intent toparticipat'e in the ecopi-ng process. - th-ie retter areo regueeted that the EpAenter into formar coneittãt1on on the basiã -it¡at ,as far as the service isconcerned' thie habitat is currently oc_cupiãã ¡iät reast one jaguarundi, and thehabitat's preservation may be 
"ãr"rrliat tlo tne?""orr"ry of Èhe ocerot'. on atune9' L994' the service receivea a letter fro¡n the Ëpe dated June g, r9g4,acknowledging that the propoeed mine 

"rir-rir.ãiy to adversely affect two lietedendangered epeciee, the o"ãlot and j-aguar";di:: Thie retter areo requeeted theinitiation of formal consurtatiån witt¡ tt¡e service with regard to this ieeue.Accompanying thig letter were .co-pies. of the oraft Ers ãnd the Biologica)-Aesessment (BA) submitted on uet¡at-i 9t oinð"ãpecificarly addreseing the coalmine's impacts to^tieted speciee. on Jury s, 1994 the service received a letterdated June 30' 1994.f-r-om tñe spÀ, aereting eubeections 3 and 4 from section v of
|ffi":^' 

An amended BA (ÀBA) dated augusi zø,-lggs wae eenr ro rhe service by



. .¿

The 90-day period--for the period. of consultation ended september 7, 1994. Theservice sent copies of a draft of thie biological opinioi to EpA and DRRC onoctober 21, 1994. Tn response to an october 17, 199¿ letter to EpÀ from DRRg,EPA wrote to the Service to requeat an exteneion of the 45-day period foipreparation of the biological opinion to allow DRRC and EpA additionãf time toreview and comment on this draft. Those cornments, in letters each dated November4' 7994t were eubmitted to the Service by FÀXFORM of the eame date. DRRC aleotransmiÈted a copy of ite comn¡ent letter and five sets of some figures for thebiorogical opinion via express maiL that the service received on November'1,1994. Theee comments were the eubjecte of tengthy telephone convereationebetween service Biologist Johnny rrènch and witúa¡ñ cox õr epa leginninj onNovember 7 | 7994 and among DRRC repreeentatives Martin Rochelle and Liãa xost-and
Yf. French beginning on November g, 1994. The major iseuee addreeeed anddiecueeed in the comment lettere and telephone convereatione concerned incidentaltake numberE ' comPleting an ocelot eurvèy after the biological opinion,
conditione requiring reinitiation of coneultation, quantifying brueh habitatdensity, and conditioning the NPDES permit to include reasãnaÉle and prudent
mea6ureE

This biological opinion is baeed upon information provided by EpÀ in its June1994 Draft Environmental Impact stãtement.. DRRC's June 1994 BA, DRRS.s August1994 ABA' other documents and materiale provided by DRRC to the Service and tothe Texas Railroad commiesion, many fiéld trips ãnd meetings, attendance atpubJ-ic hearings, available literatuie, data in service filesj and coneultationwith experte.

BIOLOGICAL OPTNION

It i9 my biological opinion that the propoeed action wiII not jeopardize thecontinued existence of the endangereã Tèxag populations of tire ocelot andjaguarundi. rt ie--aleo my biolõgicaJ. opinio-n,- in view of the aegreee-ðiuncertainty surrounding the statuseÀ of the populations, the continuin{ lack ofgcientific data regarding the poeeible uee -of tne project site ae traiitat Uytheee speciee, and the potentially severe conseguèncês of an unanticipateätaking' that EPA should uee it.e autñority to ineure-, through the implementãtionof reaeonable and prudent measures, tha€ the project,,s liñelihood ãf taking iefurther reduced.

BACKGROUND INFORMÀTION: PROJECT DESCRIPTION

Às deecribed in t,he Auguet 26, 1994 ABA:

PRRC ie a joint u.s./Mexican venture formed to develop coal reaerveslocated in Maverick County, Texae, for gale into Mexlco. The Eagle
Paee Project is to be a g5o milrion, 2.0 to 3.o milrion ton per yeareurface mine comptex deeigned to provide a fuel euppry tor ãt rèaet19 yeara to the Rio Egcòndido electric power prãntä in coahuilastate, M€Tic-o. _ Though much of the piopoeea- project area iscurrently ùndeveloped, the 5r9OO acrea r.¡itfri¡ the D-RRó 1ife-of-minepropoeal ie currentry ueed intenaivery throughout the year forranching, hunting, accesa to other parcele, and rairroad tränsport.

{l9ure 1 ehowe the area of Eagte Pase and the project, eite. The project area isdivided into two unequal segrñente by Elm creår ånd the tracke of the southernPacific Rairroad.. 
-DRRC 

proþeee to further divide the eite into four miningareaE¡ and a central area containing t,he railcar loading machinery, railroaãeiding, storage, and other infraetruèture areaa. Mining õould commeïce on foureeparate fronte near the middle of the eite and wõrk towarde the site'sboundaries. Likewiee, reetoration of the mining areas would co¡rìmence near the
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Ti?:"årTi"'ï:ir"?J."rd the rour mininer areas' outer perimeters rhroushout the

the project site was subjected to several biorogical surveys, including onesurvey by Tewes and Hicks Á co' (1993¡ to locatã potential- oceiot habitat within15oo feet of an ear].y' 27oo-acre version of_ ÐRRc,s project site, and oneuncompLeted survey for Lhe ocelots themselve" fT"r"., p"rL. äo*. rgg4l. Figure2-!' the rirst or-a seri*.;ã;i*;;Ë;ä';ieù;"= proãuced ror rhis opinion bvDRR.' depicts the gener"r rol"liå"" ;ïä"'^JJrr=" shrub cover (>z5r horizontaj.cover) found wiÈhin the much more co¡nmon scattered to thin È.ish cover of therangeland in the project 
"r"". The majority of this dense vàgetation, whichrewes and Hicks & co. (1ee3l . r;;; ïdö'!l,,nrr". ro ;;l;"f ana suboprimarhabitats occupied ly ""di"i"'i"-åIi,";-;í".ï':f sourh Texas, was found in a

i:iåii::r:::'io"' .d:"i;i;;-Ël' 
"'""k's main channer, braided subchanners, and

The ABÀ states this Elm creek riparian brush corridor is 284.2 acres in size,incJ'uding the acreage of Elm creek itself 
".rã ."rrv smarl- areas of <75t horizontalcover (Tewes and Hicks & co- 1gl3; t"*"r p"rì. 

"gm: 1gg4). The ABA, usinqdifferent techniques and Jt".rr""tr than réwes and Hicks &'co. (1993), founãsomewhat rower average densities. -of vegetation within the =".ã-.or.idor. Theservice chooses to ãssume roughly 220 uàrl" of dense brush is a suitableestimate' to use .me¡ery for the sãke of demonstrating the rerative merits ofDRRC's proposed mirigaiion roi-'rhe.mine,= r*;;is to this habitar. DRR. (LÍsaKost' pers' collìm' rg94) estimates that aftei'Àìr,irrg and recramation there wouldbe 512'9 acres of densó ¡t"=it-rru¡itat arravãd"i" three corridors on or adjacent
;:":i:.projecr sire, incruding approximat-ery 1oB acres of thã originar brush

while the prooosed action would almost doubre the site,s dense brush corridorhabitat in-thå rottg tt'"', itt"l-"ìit1!y woyrg expose the projecr area,s wir-drifeto the noise' l-ighis, smells,-and generar humai presence of a major industrialdeve).opmenr carrying on z¿lr,ãLrl"_dáy 
";;;";i;;;, inctuding blasring during someportion of 12 hours of 

"-"i, day. ' rrr.lËrîor", after 19 years of suchdisturbance' the majoritv oi-tt¡e s-9oo-act"-"iiä would be recr-aimed not as therangeland once founã theie, ¡"t- ", pasture.

ocelot and Jaquarundi
The ocel-ot and jaguarundi are treated together here, as in many pubrications(e'9., usFws rg}l;-usFr,¡s lì*; L"".rr"", aithough very rittle is known about theocerot' and even Ìess aboui'th" Þg"fi;;i;-ä" ruro are rhoughr ro exhibireimirar habitat preferenc""-ir, 3t"ti¡ i";ã;;;á r¡ãïe eutrered from simirar cauEesof population decline, -"Jtî'bìnefit rro* ,irniìar recovery efforts.
Habitat Reguirements

The ocerot and jaguarundi require den¡e- bru-shy cover,.especiarly t.hat occurringae a thick unde-rT:ory betweËn-grorrrra rever årrã-" ìeight of approximatery 1.5meters (Tewes 1987)' The sàt"iË"'s recoverv pi.r, for the cats, Listed cats ofrexas and Arizona R-e-covetv-er""-[uõFw;"ið;öí äi]""tfies opÈimar ocer-or habiraras consistino o! sj! 
". ;;;;;r canopy cover in the shrub rayer, euboptimalhabitat as hãving 75t to -ssl-"ãopy 

cover in the shrub rayer, and inadequatehabitat as having ress than iü r"ct cover. aãlh cate are reported from euchhabitat where it occurs, llorrs rãt"."o,rrses, and both wirt readiri enter the water(Goodwin r97e; rewes rt'tt;';i; i" ,rrr"iåar'iã-tni" proximir! ro warer ie ahabitat requisite or simpry'"., i.ai""tion àlwne-r. ¿"rrré cover is moet tikery tooccur' Ter.,ee {1987) statei 
"u"t rr"g"tation is moet rikery to occur on cray eoirsin the Lower dio -crande vau;t; '¡u1 

areo-r;-üäsandy soils ro rhe north. Headde the optimal habital ü;;,J very scarce in south Texas. Tewes (pere. comm.1994) statèe he knows 
"r-"""ãä"iocir, south rexas for which a home range waa
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i*::T¿"ilti.Ji'""å 1'"inå:t incl-ude at leasc some oprimar and,/or suboprimar

Tewes and Everett (1986) estimated only 25,936 acres (ro,4g6hectares) of optimarcat habitat remaineo ií ct" slate,s so.rthår;o"t r¡ tounties. Tewes 1p"'. "o*l
l-994) recently.compJ-eted 

"r, ,rpa.t"a 
".iir,ãiä'ão.,"rirg . r6-"åun=y area of southrexas and con?it*"ã-t;;; i;.äthan 1r ;;ì;:îauitat- in tne-rã'counriee remaineoptimal' rncludins suoþt-i-mã habitãt, LrË'i"rvice (uãËwl'iõõol srir_r berieves

ii¡"":'i:"::'i88Ái¡r"=1ï:îis,å#i:::L::i::"::jr*i:.ï:'..'r-".,;ri;i;:arons the Rio Grande valiey_ to ,"-r.,"s"-,.úi ú;;;ä;; ";"9å::::1" -1î"õ:lunpubrished report of the-sJJi"y .".rrrts ?rom-1e 
"""ãii"""ir, ããrth Texae, Tewee(1993) identifieo re,eiö;";. ót optimar r,Jit"t and 26,¿¡T-"ã1"" of euboprimalhabitat.

Dístribution and population

Based on recent sightings', trapping¿ radio-colJ.ariag, 
_roadkirls, and photographicevidence' the oceiot i-Ji"Jt;ñtt"-exist irt carËron, Duvar, Hidargo, Jim werre,Kenedy, Kleberg,^^L-ive oak,-'tq,r"""", san patricio, .siarr -á"ä-ñirracy 

countiee,rexas (usFws rsso¡' rË*""'ind Hickg ci".'trss:¡ ãi=o";";;, ro documenredreports from webb and Edwarde èounties- rr, rgeg one. jaguarundi wae kirr.ed. nearRavmondvitt"' 
Ti_tJ-13V c""irrrlèoor:.r, tgtoj-,lr,ã_t.uo-iãg,i"r.rr,álãr"r" rrapped andphotographed elsewhere in- tfrat 

^"or'rrrty 
- 
i,usîüs_ rsaz i. A fourth vraa foundroadkirred on s'H' ¿ in -óamãrän-.counti 
iì, rgäs (Earneer 1987). A fifrh waephotographed not- 

-rar trãÃ ir,"ä"atirr rä"utiJ¡i-at rhe sabar- parm crove sanctuaryin 1989 (Perez 7?g?1" trórtlr"se of both cats are reported throuÇhout ¡nuch oisouth Texae' including, lï't¡rË''.ase of the ocelot. _sightings from as far northae Mc'urlen' Live oakl'""ã ñ;;ges counti"r .rrd as faf ,""ú 
""-webb and zapata

i::Ti:i:::ry T_;""åi¡iå:".ilJîï.ï*;";::i?,hxn""j:.r"a--"isnËi.,s" or oceiorerarse oceLot oopuratio" 
"-åÏ""Ïtrarione å1-*i'"Ën3"?å;rt" 

"X""T"":"nt"î"'ii:å::lå
Nationar wirarir" 

-n"i"g" iÑ'üil""q i; s",riï"ðentrat Texas, wth isorared emalrpopulations occurring -r"stwaia 
arong trc -L"rä, 

Rio Grande varley. simÍlarcoastar cat poouratio-ns tt" tìtì"cted in ¡r"*iãå-rrom the Rio cranae gouth to thestate of verã b:Yt Ji;.tgËisffi- - re,^'es lrsai-a'a 1990) ana irrË service (usFlrs1990) believe
populatione alon-g the nió ð;.;ã; m-akee it ,r""ãË"ary to infer. and therefore toprotect' a traveL.corridor contictirrg tt"""-p-"p;ations arong the river. Teweeand Everett ( 1s86-) u"=ãà-ã tJiË" 

"-"Ërt"äiã; #ä" toral ocelot popurarion eizern south Texas of Bo to 120 i"ditl;-"J"--.r-por,"'".r' aeriar survey oi brush habitatand knowledqe gained rrorn- tãîìo*irrg trr" -*o.rJrn"rrt, 
of radiõ_collared ocelotstrapped in ór near Laguna atasãsa NwR. ¡nts of radiõ-cc

Teh¡es (1989b) o.".tl"J-tt- Laguna Ataecoea NWR containe about, 35 ocerots, but hiecrude eetimaÉe (

*::i:li;ffi ":::r"",;råi"J".#i:ï:åäiå,i,ä1î:::?:[T,:"i":ii*"ru*;i:*l:

Tewee and Everett 
- (1986) and T-€îes (1989b) couLd make no estimatê of thejaguarundi popurarid;-;;',äiIn Texa',. .rïn-Jrrg;. ire popuration ie preeumabtyemarrer tr¡an tïat-of the oc-e-ùî' u""ã.r!"-"-"-;"iä'.d e,i_ghtings are rare. coodnin(1970) reported tt"*--lrrt-"-r-Ji"T". rre ãonau-ciä"'in rgog that jaguarundia hrererhoushr ro occur i1 "."* *JJürg ;;;;--;ãì.", 

^r,. 
N!{R; Lasuia Arascoea N!{R;

rrPaso Real"r ên--1t1" argng' ttre _rìowg-r-Álrö';;rorado on t-rr. ¡order betweencameron and wittacy co-untiãã; !Ë sogt_h_er¡ pÉt ; the Er sauz Ranch in northeaetÍ{ilÌacv countv; a Ëmatr "r"l rËLi of ormitålï ãå,rtn"rn cameron counry; an areaeaet of Vilra Nugv.at and an tttt near the pori rrã¡er Àirport in cameron county.unconfirmed eiqhtins", -";.--rä* 
a-g- far ,rortt ì" Brazoria county, are co¡nmon(usFws 1s87)'Ët: tõ1""-añii;:na-ui-ã,rffiJir'.r,.. rhe vaet måiority or eucheightinse are of feral rt"tì"éããtJ or orher "r,ir"iã.r,a "o'"1"ã;;üät r,irtoricarryaE wert a€' ar preeenr rhe iàluarunai,e ";¿;ã-aistri¡uliãn-;;, in Hidargo,
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wilracy' and cameron-counties- 

.T"r.""- (1gg7) bel.ieves that the jaguarundi is noronger found anywhere in the Ûnited states t"t"i¿" tn. lo*".ìio a."r,de varr_evof rexas' oesþit"- rt"q"Ë"l ï:n:::: :J .isntls=, rhe serviãe ber_ieves rhåspecies may be nearly 
""tlrputãd even there (Usrws 1987).

Figure 3 depicts both the norther¡¡.boundary or an_"_o_cerqt.s range in Texas (Tewesand Everett 1986.; usFws rgâïiå"¿,t-hose -;:"= tî.t 
"r" known to'Lontain occupiedocelot habirar 

-(?ewes ";ã-;á";l 1989; us-rws- ailol.,.According ro rhe recoveryPlan (usFws 1990).' "a'v ãi"ã*Jà*i, or inal;;";á;ry rine is .or,-.id"r"d porenriaì_habitat if it contains-="it"¡iãirush. " -ãi;;;se, if onty 120 or fewer ocelotgexist in the present range' mos! of tt"t tã.rõ" rs unoccupied permanentry. Theactuar area oi occupancy-iå veiy roughlv 
"!fio*i..ted and proËabry exaggeratedby Figure 3' which-aãpÏ"t"- 

"""'o".,rplea-nafiiát-not onry the known reeurte oftrapping and cotlaring-stuãies uut "-lro rr"p"-"-JJa cat tra-ver coriiaors and areaÊrwithin 10 mires 
"f k"á;;;c-u;iea cat t"i.îtãriàs ano confirmed sightings.

rt is difficuLt to d.ocument the presence of either endangered cat in south Texas-This circumstance is ftì" årãnt i" areas- w-tr-eä' experts consider the ocerot, gPresence likery'. Live--trappint efj-or*J; iää; Arascosa NWR, wirh rhe grearesr
_äl"::":i?""ïtration 

or oceiåi=-it-so,rtrr rexasi-pro¿,r""o or"r l'ú"'r-g Bz-rss. period
i i ry: i ; 

- 
1Þã' t ; 

"t 
":. ::: : : "3 

:. k' Io, 
-i8fi 

.6 r i;i'J r" j;'; : 

"hi "i;?:",ï 
ï ; 

; Í :3aguarundi is notoriously narã1o trap (cooãwin 1970¡ a-nã i,á"'r,o1 been confirmeda€¡ having been ,t_rapped' i" ì""tt i"ì"À- il--ar"""a".. AfLer conducting anexarnination of a.!2'¿bb-i"t"-pt-oi""a area near the mouth of the Rio crande, Ter"res(1987) eetimated that t" ãããår.ilry aesees tr,"-oà"rot,s presence or abeence andto quantify the availabre r,á¡it"t wou]-d requiÀ at reast a year Fo cover theproject sire 
^"1_!l:^_""t3,ï"t""i.i;ïä"p="ïJ.ï area wirhin a ls_ to 2o_mireradius' Bv comparison, Tew6s states 1peis. "ã**. _ 

1gg4¡ tre knows or no one,incruding hi*reif,- wrro'";;ïã'e"stimate'i; *rrÃ efforr wourd be required toadequatery assess the jaguii""ai;. presence or absence at a given Texas rocation.Table r provides-information on the reports of oce]9t and jaguarundi sightingein the Maverick counry er"ã. -üo1a or inis inioåation was gãthered by RoyFrye (1994)' Texas paiks ana wiiarir" o"pãJ,nå;;'Biol0gisr; suppremenrar darawas added by service niofoJi=t^iur"r, Meyer.
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Date

1957 or 1958

Early 1970's

1980

199 1

March, 1991

December, 28,
199 1

Mid-Winter,

JuIy 1993

July 1993

September 1993

October 7, 1993

ENDANGERED CAT

species

OceLot

Ocelot.

Jaguarundi
with 2 kittens

Ocelot

Jaguarundi

Jaguarundi

OceIot

Jaguarundi
with 2 kittens

Jaguarundi
with 2 kittens

Ocelot

Jaguarundi

Same as Àbove

On tank dam adjacent to
EIm Creek at DRRC mine eite

on EIm Creek I/2 mLLe
E of Hwy 277

ÀT KVAVÍ-TV etation in
Eagle Paee

October 17, 1993 Ocelot

February 8, 1994 Jaguarundi

6

r äÕLll l-

SIGHTTNGS IN MÀVERTCK COUNTY, TEXAS

Location

12 miles E. of Eagle
Pass near Hwy 227 along
creek

10 miles N of Eagle pass
on Hvty 277, 1,/2 mile from
Hwy 131 intersection
Near the Maverick County
CoaI Project study area
(similar to DRRC mine area)

Farm road between Uvalde
and Eagle Pase

RoadkiLl-ed and removed to
side of road by driver NW
of Elm Creek on Hwy 2'17

30 miles S. of Eagle pass
near EI Indio

Several miles N of DRRC
mine area

5 miles NE of Eagle pass
about. 1 mile from Elm Creek

Same as Above

Observer,/Source

USFV{S Files

USFWS Files

Reference to
Masters (19e1)
in Espey, Huston, &
Aesociates (1981)

Mra. Ann Alejandro
and her husband

Laurence Murtagh,

Mark Hicke in Federal
Aid Report, TPVID
( 1se3 )

Texas Parks & ]-99l/92
Wildlife Dept. game
warden

Candelario Montalvo
as told to Roy Frye,
TPWD

Son of Candelario
Montalvo as deecribed
by letter to Roy
Frye, TPI{D

Candelario Montalvo
as tol-d to Roy Frye,
TPWD

Mark Kainer as
deecribed in Oct. 28,
1993 letter to Roy
Frye, TPWD

Terry Fogalo in
Federal Àid Report,
TPWD (1994)

Krietian Wheeler in
Federal Aid Report, TPWD
( 1se4 )



Reasons For Decl,ine

Both the ocel-ot 1:d.ih"- jaguarundi are risted as. endangered in Texas, Àrizona,and central- and south amefica (usFws 1987). Hi.toric privat,e and governmentpredator contror activities qrere among the reasons foi their decline (usFg¡s1987) ' Habitat arteration and loee dué to brush clearing also contributed andcontinue to contribute to thei_r depreaeed 
"t"1". Never abundant. and eeldomtrapped or kitred intentionalry i; south Texae, these cats r"rere at reaethietoricalry taken incidentalry -during the huJing, trappiÇ 1na poisoning ofcoyotes, bobcats, and other predatorã (Tewes anã s.rerèit igge; usF?ts 1990).However, none of the sources clting pr"aài"r ãntrol activities ae contributingto the historic decrine of the efdãngered cats indicates the significance oftheee activities to that decline.

Brueh clearing ie an ongo-ing act,ivity in south Texas. Tewes (1987) claime thatonly a fraction of the resl than_ fi-ve percent of. originar native vegetationremaining in the .Lower Rio Grande valley íe optimat habitat for the cate.Rappole (1986) stateg onry 4,942 acree (z,ooõ hectares) of t.he denee thicket,epreferred by ocelots remain in Texas. The average home range of ocerote, aÊ¡determined from-monitoring radio-colrared individuars, is 4,366 acreE (r,767hectaree) for adult males and 2,728 acrer (r,ro¿ hectares) for adurt females(Teeres 1986).

optimum ocerot habitat outside the Laguna Atascosa NwR occurs in widery separatedtracts that are frequentry smarler E:nan 247 acreg (1oo hectares) each. Likely,moet ocelot use occurs in lese than optimar ano suboptimal habitat. Moet ofthese less than optimar habitats are utiLized as travel corridors between'ielandg'r of opti-ma1 habitat, and are becoming increasingty important ae routeefor dispersal and genetic exchange among the population centers in south Texasand acrose the Rio Grande in Mexico_ (Tewel rgsl-¡ üsFws 19gB). Tewes (pers. coÍrm.1994) - - reports another situatiòn in riri"n eight collared ocelotsestablishedadjacent home-ranges utilizinf =*"il-portions of two l-75-acre tracteof optimal and suboptimat r¡aÉitate; each- home ránge waa roughry 1ot optimal orsuboptimar habitat and the rest lay in inadequate habitát. Monitoring ofcollared individual-e has shown tnat-oåry år"pãiJi"g ocerots wirl move ae much ae10 miree outeide their home rangee tempora-riry 
-(Tewee 1990). Non-diepersingindividuale seldom etray *ot. ih.r, 3 milèe trom'their home rangea (Tewes , 1992¡Laack 79921' ocelots wllt sel-dom c.rosel_an open fierd, even at night, and thuein the heavily agricurturatized parte of the ïower Rio Grande valrey it.s travelcorridors are often arong fence l_inee ttã*Lr 

-iògol. 
Teu¡es and. Mirrer (19g7)euggeeted that eeverar faclore, includinj nalilat ielande gaturated with reeidentocerote' fruetratel di¡eerear, and _offáp!i"l-ln"t fail to leave parentar homerangesr .oêy indicate the potentiar for inure-eaing to occur.

Although habitat loee in south Texae ie mainly attributabte to agriculturar andurban expaneion. (Tewee 1987), other contritruting factors inóruae drainageprojects which, because they'frequently follow r.ratercouraes, often remove thedenee brueh aesociated witti tiË waterdoureee. Frood control projecte affectriparian brueh that ig creared mainry becauee it impedes frood frow. Dams have
!:9" ?"9ther major cauae of ripariari ¡roeh ãeslruction. Road construction andaeeociated improvem.ent: 

-deetrôy urueh !ïr""gh 
-right-of-way 

crearing and theborrowing of ritr material- rmfío.r"d roads inc-reaee human preeence (Jahredoerferand Leglie 19BB).

Another effect of habitat loes and motor vehicle traffic increasee in south Texaehag been ocelot roadkille- tãwee .(198:11 reported an annual average ocerotmortality in south Texae of 29 nãrcent, with aui.ornobile corlieions caueing threeout of four mortaLitiee- At reået five ocetått áË"rrpying marginal areas had beenkilled at the time of hie ¡unã-iòaz r"poil.--s"1;""r, June 1987 and ÀugueÈ 1990,four more roadkills had been ãi""orr"r"d (Tewee 19g9b). Two more were discoveredby March 1992 (Laack 1992).----Tewes and Miller (19g7) concruded that mogt



,8
dispersal- by ocel0tg is unsuccessful and often en.r.q in death, typically as aresul-t of automobire colrisions_. However, not al-1 roadkilred ocelots weredispersing individuaJ-s 1re,"es 

-iSSO¡.

very littre is known about the incidence of diseases in witd popurations ofoceLots and jaguarundis' The usFws (1990)-;nã- Teeres (undared) both cite thepotentiar for catastrophic impact to ttre .åa"r,q"r"d cat poprrr.lîon from highrycontagious and. frequèntry ratàr - d;;";;;"ä"rr as 'r"rirr" panr.eucopenia(distemper)' aobcatsl .".ããot"l and feral- housecats carry the disease and couldpass it on to ocelots and jaguarundis (usFws rôso). Aå trr" t¡,rrnan populationincreases within. the range JaiË risÈed'cats, 
"o- 

ao the populatione of the freeroarning pets that may ..,cLrrti"i-lt"r. The 
"-r,ã-r,j"t"d cats probabty arso sustainmortarities from predators and in.r-¡¿r";;;iiiä'ãi.pures, bur rhe exrenr of rheeel-osses to the cats, popufat-ionJ if unknown (Tewee itgg2,).

Vulnerability ?o Extinction
The fragmentation of ocelot habitat in the u.s. has resurted in severaJ. disjunctocelot populations.. Àrl popul"iiorr" are in-" fr""-.ious situation becauee oflimited habitat and becau'sË-;-i;Ë;;"";i *ofo'rhi, 

.r"" i. uàir,g adversetymodified and further fragmenteã. some habitat is managed for the ocerot, but ingeneral the carrying capãcity of Texas habitat is on a downward trend and moetlikely supporrs ã smarrär p"i"iãtion thar of the 1980,s.
The Service's
cats:

recovery plan (usFvls 1990) paints a very grim picture for theee

Habitat loss. and fragmentation in Texas, esp-ecially along the Rio Grande,criticarly threaten ihe rong-term survival of ttre oäerot ána jaguarundi inthis area' A coordinated effort 
"t r"corr"ry of these species must bedeveloped and implemented as soon as possible'. gesiiation may reeurt inross of kev habitãt and bi"i;s;;;ï ;;r;iã;r. ,r"""=rary for survivar_ of theentire ocerot popuration 1-Tewes and i"i,.iory 19g7 ) . Thorough andcontinued fierd inveetiqation muet 
"orrtirr.r..for many yeara to approach acomprete understanding ór the bioioõv--ãi-'tnis species.

The surviYli 
9f- this -epeciee will- depend on the intense and multifacetedcooperation of Federal, stat-e' ana privatetrganizaÈions, and private landowners' Early emphaeie of tnie -concepl *írr ãia io,,jr"r"r,tation of arecovery effort for the. o""roa.* 

* * 
--s-

The curren!., .alt-hgugh incomplete, understa.nding of habit.at requirementssuggesta that furr recoveiy and derieting may not be a practicarobjective, aJ-rhough aownlistíng io rh;;;t;""d may be atrainabre.
rn surnmary' the 

-endangered cats are-very acarce and their limited denee bruehhabitat is verv rrag'rneitãJ(i;;;, an-a scÉrnialy 1é911. Having ro depend on brushfragrnents makeË th"m ;i;Þry !"-rîîr"¡re to.being kilred by motor vehictee, reducesgenetic viabilityl-1ltt-T.l' r"a"ã them with iåo- rittre habirat, to permi-r rheirfurl recoverv and removal irom protection underlt" e"t. rdeker (1gg4) concludedthe ontv hole f"; - 
lh" ;#i;íä survivai--ãi ïotn care in rexas lay in rhepreaervation of ils. ra-pidly vani-ehing urueh-t.uit"t and conversion of clearedconnect-ing habitat bac¡i to-aeneã uruitr. rt¡e Ãost significant issues about theocelot and the jaguarundi ãt" 1n"t there árå- r,o firm data available on thepreeent eize of théir south i"ì"" populatior," .rra on whether their numbere aregrowing' etable'-"T qltÌ+ing-- co-eeþentj.y, th; service cannot state that theloee of a sinqle individuar- worrt¿ ,,ót ¡" ri¡.Ëtv to jeopardize the continuedexietence of t-hoee populations.



Proqram fmpacts i._.

DRRC and the Service worked closeJ.y during consultation to avoid the loss ofand,/or the use of the project. site'eþotentiãl cat habitat. several alternativeswere addreseed (moving all or part of the mining operation aqray from the Elmcreek corridor) that would.haveþreserved the habi1"t,-Ñt;;r,ã"J"r" found to beeconomically feaeible. Anóther mitigation goal addreeeed wae the creation of anew corridor for the passage of llsted ãats, since retaininf the existingcorridor wa€¡ infeasible. rt¡ie goar proved '"rmã"I- 
";--"-i;;i;" as corridorpreeervation becauee the service rãieed the ise,te of whether the cats wourd ueeeither an existing or a created brueh corridor for travel if mining operationsapproached or even crogeed the corridor boundaries. l"*""-tp"rr. conm. 1994)gives theee accounts of the oceLot's varying reaction to digtuïbance: a denningfemale on a reBaca^ south of Laguna ataecosa NaÈional gyildlife Refuge (LANWR),moved her den 1000, yards or móre a€t the resurt of human presence and brushclearing with a machète, whereag in other areas ocelots do not move from densehabitat while trucks pass by every 3o minutes only 1oo-2oo yards aqray, and at theLANWR they sometimes nap close tõ- tne parking lot. The soiution put forward inthe DRRC proposed.plan of operatione is-. "átopt"*Iy choreographed sequence ofhabitat loss, mining- activi{.ies; and habitat iestoration. Tabres 2 and 3 andFigures 2-1 through 2-6 provide DRRC's own chronorogy of the essentiaL detairs.

rn Project Year 1,. ?lRc would begin to creat,e its proposed bypass brush corridor,
illînt'""-t1ex-tend through the uþrands east of the- rite-of-m1ie areasr (see Figure
1-¿l' The upland bypase corridor's route would be selected to follow thedensest availabre brush habitat, some of which aLready approaches suboptimalhabitat in quality, and connect at each end to the Elm ciee¡< riparian bruehupÊtrean and downstream from the mining site. According to the ÀBA, the uplandbypaee corridor would be 3oo feet wide, fenced to exclude livestock, and includea maximum of 15 unvegetated gape no more than 5O feet wide to be left in thecorridor to arrow passage of rããch equipment and livestock. The ABÀ arso statesthe uprand bypaes corridor's vegetaf,ivè vorume wourd not average ress, in anytransect segment longer than 25o ?eet, than the rowest volume of ány 15 traneectemeasured in the dense brush habitat. iapparentry meaning within the existing Etmcreek riparian corridor) - The service-ñae had-repeated difficurty in comparingthe application and the reeulte of DRRC's brueh aaeessment technique to ite ownfield methods, and favors the use of the more subjective uut iarniriar visuareetimation of the >75t ehrub canopy cover definition for suboptimal and optimarocelot habitat' . Pit"_"- the purpoee of the uprand bypase 

"or'riãã. wourd be toreplace the existing EJ.m cre-ek riparian 
""ri'iããi during the first harf of theprojeet's Ìife, it should consiet õt hauitat. aeide from gaps, at reast equar tosub-optimal cat habitat in quality. A photographic i";";å;y or trr" Erm creekbrueh corridor before projeci construction, ae well ae 1og acree of the corridorwhich wourd remain inlacÉ, would Eerve 
"Ë iËrå."nces to settle dieputee overreplacement brueh quality- The service will identify what the vegetative goalehould be, and let Lhe EPã arbitrate any differences in how DRRC and the serviceperceive that the goal ie met.

The ABA states that DRRC would leave at, a minimum a loo-foot-wide corridor withinthe original Erm creek brush habitat until either the upland bypaee corridor or

TDRRC at one--ti¡e propoeed a fourÈh corridor, which would have forrowed thecourae of a runoff divelgiãn ditch weet of a"ã iãúgnry paratlel to the rairroad.Hostever, it wouLd not have connected to Elm creek at ite ende like the othercorridors and, except for eerving :t!_a.potential site for testing revegetationmethode, wourd not have beneriteá DRRð'-'-;;t;;ì";i-ãr'Iåpiããiie'.n" Erm creekcorridor' Although it might have addea appróxi.åt"ry 50 acree of denge brueh tothe project site when restãred' creating t'h^iïÏã"rttr corridor would have divertedreEources while DRRC was aleo etri_ving-to 
"rããiã the uprand bypase corridor, aproject feature the eucceeeful and tiiery 
"tr"plltion of which ie eeeentiat tominimizing incidental take or preventing'¡eofi'rdy.



Time
Period

Acreage
of Brush
Habitat¡

Table 2 Summary of brush habitats and corridors during various stales of mining- This
table replaces Table 4'iñ the June r994 BA.

Acreage
in Protected
Upland
Bypass
Corridor

Existing Condition

End of Year I

End of Year 3

End of Year 6

End of Yea¡ 10

End of Reclamation

284.2

215.3

t79.1

t52.7

r07.1

t01.7

0

218.0

2r8.0

2r8.0

218.0

218.0

12

^î¿'

23

24

Zs

36

0

0

0

40.3

"oô

t87.2

284.2

+JJ.J

397.1

411.0

404.7

512.9

Number of Acreage Total
Brush of Created Acreage of
Habitat Brush Brush
Corridors I{abitat Habitat and

Protected
Upland
Corridor

I \Mithin area to be <Jisturbed by mining activity. This inctudes acreåge for the EIm Creek channel which
averages approxirnately 47 fæt in rvidth.

2 The brush corriclor consists of the EIm Creek corriclor.

3 Tbe brush corridors will consist of the main Elm Creek corridor and the bypass corridor.

' The brush corridors will consist of the original Reach 2, the recreated Reach 3 of EIm Creek a¡rd the bypass
corridor.

r The brush corridors witl consist of the recreated Reaches I ancl 3 of Elm Creek ancl the bypass corridor.

ó The brush corridors will consist of the two recreate<l Elln Creek corricJors ancl the bypass corridor-



Table 3

Area

Upland Bypass
Corridor

Reach I

Reach 2

Reach 3

New EIm Creek
Channel (Area D)

Year
First
Disturbed

NA

1

l0r

6

NA

Year
Revegetation/
Enhancenlent
Work Begins

t

a

r0

6

t5

Estimated Year
Revegetation/
Enhancement
Goals Met

5

8

16

t1
TL

2l

Summary of revegetation and habitat enhancement efforts.

I A small portion of the channel will be disturbe<l in year one,yeår ten. but a continuous brush corricJor will remain until
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a recreated EIm Creek brush corridor was estabLished and the minimum vegetativederrsii-y goals were rnet. The Service sees two problems with this staternent.First, it impJ-ies that parts of the EIm creek riparian area's optimal andsuboptimal- cat habitat would be cleared, much IeËs approached by men andmachinee, before the brush in alternative corridors haJ-matured to at leastsuboptimal habitat. Second, as may be seen from Figures 2-2 and 2-3, theseimpacts to the existing EIm creek riparian brush woulã occur before the end ofProject Year 3, at.which time Figure 2-3 showe no recreated Elm Creek corridorto have been establiehed. In fact, Figures 2-4 and 2-5 do not show EIm Creek,el-ower and upper main segments within the project site (Reachee 3 and 2,respectively; see Figure. 2-Il, to have been recreated until the ends of erojeciYears 6 and 1O' respectively. Thue, even though the recreated creek segirnéntewould each be aesociated with the eetabliehment of 100-foot widths of brushcorridor, they would not be in place, much lege be able to match EIm creek'sriparian brush quality, soon ãnough to substitute fuIIy for the originatcorridor.

ÀIthough this is an aPparent flaw in DRRC's plans, it is far from fatal. The Elmcreek corridor lies near the middle of two elongate mining areas. The recreat.edEIm creek corridor. would be approximately 15Oõ feet weJt of the existing EImcreek corridor, while the upland bypass corridor would be over 2OOO feet tô tneeast of the existing corridor. Aeeuming the mining proceeds at a steady ratefromwest to east, the recreated Etm creek corridor brush would be 5 to ldyearsold by the time the mining operations approached within 1OOO feet of the ulland
bypase corridor, at which time those activities would also be over 25OO feeCawayfrom the recreated Elm Creek corridor. Thus, during the life of the projecithere would always be at leaet one alternative corridór with brush no leËe [.hanfive years old and with a buffer zone between the corridor and the- major miningoperatione, including blasting, of over 1OOO feet.
The activity which.would impact the exieting EIm creek corridor before the upland
bypaee corridor's brush could reagonably mJtch the quatity of the former,e Èruehie aesociated with the divereion of one of the crèek,g braids or tributarieg
{Reach 1; see Figure 2-1) and part of one of ite meandere (in Reach 2) away from
!lt" propoeed mining activitiee. Aa this activity is tte""rr"ry to preventflooding of the mine's open pit during the trery ea-rliest phase ðf tne-mine,soPeratione, the service doee not eee how ite impãcts can be avoided or delayed.
However, since a minimum width of 1OO feet of thé corridor would remain neaithediversion, and only a few thousand feet of corridor would be narrowed, the EImcreek corridor should remain usable for cat movements. The Service believee thatif the diversion were constructed only during the daylight hours and done aa
S"ig\II as possible, the diversion's impact on those mãiniy nocturnal movemente
would be minimized to an acceptable IevèI.
once the mining is complete, Elm Creek would be reetored more or IegE to ite oldlocation, Ieaving the recreated Elm Creek brush corridor in place, and anotherloO-foot-wide brueh corridor would be eetablighed along the bañks of the reatoredcreek. Eetablisfunent of thie last corridor, like the óther, ie to be congideredcomplete when itg vegetative denaity compoeition matcheE that of the originaÌ Elm
creek- riparian brueh corridor. unt-ike t-he others, thie restored corridor shouldaleo be like the orig-inal in vegetative epeciee divereity. particularly crucial
13-t1," replacement oÌ the sacatãn, a speãieg of graEs fórming dense buñchee andthickets 

- 
very similar to habitat ueeã at the laguna Ataecosa NI{R by denningocelote (Tewee pers. cornm. 1994).

Àccording to the ABÀ, other features of the mitigation include leaving no morethan six-unvegetated gaps, each no more than 2o0 fãet wide, through the iecreatedEIm creek brueh corridor (Reach 3) to allow movement of equipme¡it and vehiclee,
"19 -Pllcing culverts beneath the gaps "ae necessaryrr for arãinage and to allowt+ildlife movement. since theee -gãpe would carrf a lot of t-raffic and theroadkill is the commonest known foim of ocelot mor-tatity, the service not onlyfinde the culverte neceee¡ary, but aleo finde it prudenï to inetalt fine-mesh
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fencing at the gaps'-tc direct wild,life rnovernent away frcrn the rcadwaye and, into
the culverts. Another potential mitigation measure cited by the ABA ie the uee
of irrigation to-establish the proper vegetative density in portions of the
upland bypass corridor. Since this deneity is also a critical issue, the Service
strongJ.y supports the use of irrigation.
Other potentia)- impacts to the listed cats incLude thoee to the project site'g
water and air quality. However, the Draft EIS doee not predict significant
deterioration of either parameter. A more serious consideration must be given
to the permanent loee of the majority of the project site,e brueh. Upon
compj-etion of reetoration, three brueh corridors (viewed from wegt to eaet, theee
would be the recreat,ed EIm Creek brueh corridor, the reet,ored El-¡n Creek riparian
brueh corridor, and the upland bypaee corridor) and an unquantified acreage of
experimental brush plots and untouched occurrencea of native brueh with densities
of <75t to the shrub canopy leve1 would remain, but the rest of the eite would
be revegetated with grass. ÀIthough it is far more likely judging from the
site's distance to known subpopulations of ocelots in the Lor.rer Rio Grande
ValLey, and from the configuration of the optimal and suboptimal habitat on site,
that the eite eervee only aa a travel corridor and doee not contain an ocelot'e
home range, the latter poesibitity is disturbing enough to warrant researching
it further.

The Service is not aware of any other coal mining or similar action in the area
that would add significanÈly to the Service's mandatory duty to consider
cumulative impacts. AeriaL observations did reveal, however, that west of the
Rio Grande the proj.ect vicinity hae almost no brush. Ranch management practicee
on th:-s side of the border have fortunately been less destructiye of wildlife
habitat. In recent monthe the Service has reviewed only three conetruction
projects in the Eagle Paee vicinÍty (a gravel pit operation, a water intake, and
a bingo parlor), and their net impact to brush hae been extremely emall.
Information on land use changee available in the DEIS wae very scanty,
particularly with regard to the intentions of adjacent ranchers regarding brueh
management' but the Service obeerved few signe of recent conversione of brush in
the eurrounding area. The onty potential land uee change which the Service finde
likely to affect the cats cumulatively is by project-induced expansion of
Thompeon Road and by the encroachment of human habitation near the road and the
reach of EIm Creek between the project, eite and the Rio Grande. The DEIS givee
account,s of how the City of Eagle Pass would attempt to discourage thie
encroachment while DRRC is ahown a€, encouraging it by offering free tape into a
proposed potable waterline through the area. ff the City wishes to curb
development along Elm Creek, and thue maintain a potential cat travel corridor
by eliminating the impacÈ of lnduced housing development, the city would make the
mine project more. environmentally acceptable. DRRC hae qualified the DEIS
language about the taps by etating the offer would be made to exieting property
ownera to offeet project impacte, and would not provide inducements to new
developmente (Lisa Kost,, pers. co¡nm. 1994).

Much hae been diecuesed concerning the propoeed mine'e indirect effecte, due to
the combust.ion of its coal at the Rio Escondido power plante in Mexico. The DEIS
doee not quantify the anticipated air quality changes thie action would cauee at
the project eite or elsewhere in the path of the emission plume, although it doee
note an expected combined level of sulfur dioxide emissions from an existing
plant (Carbon I) and another under conatruction (Carbon fI) aB great as that of
the eeventh largeet air emieeion aource of eulfur dioxide in the United Statee.
The BA cited poeeible irnpacte from the potential plume of the Carbon I/II complex
to the majority of the lieted plante and animále in Texae by way of adverse
effecte of toxine in water coursee and to plante which are lieted or which could
support habitat in turn for lieted speciee. The ocelot and jaguarundi were among
the speciee cited by Èhe BA. However, baeed in part upon the inabitity of the
BA'e authors to uncover any literature documenting adverse effects of acid rain
on the Southweet, including damage to Southwestern watere, Southweetern foreets,
and Southwestern fieh and wildlife, and partly becauee weetern eoile r.rere
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characterized as having high acid neutralizing capacities, the BA concluded no
sigrnificant indirect impacts to listed species in Texas or to their habitatg were
expected from the sulfur dioxide plume of Carbon Í/Il. The Service does noÈ
dispute these conclusions, but notea that just because the documentation was not
found renders itg non-existence neither certain nor permanent- !{hat may be a
surer consideration is that becauee the prevailing winds at the project site are
from the southeast and north, acid rain from carbon I/II, which lie to the west,
is not likely to affect any cats ueing the site.

The Service notes for the record here that a€¡ a mernber of two organizationg, the
Border Environmental Cooperation Commiseion and the North American Development
Bank, recently formed through eide agreements aasociated with the North American
Free Trade Agreement, the EPÀ hae just expanded its authority to identify and to
reepond to environmental probleme along the border. Section 7 (a) (1) of the ESA
specifies that all Federal agenciee eha1l, in coneultation with and with the
aeeistance of the Secretarieg of the Departments of the Interior and of Commerce,
utilize their authorities in furtherance of the purposee of the ESA by carrying
out programe for the coneervation of listed endangered and threatened epeciee.
The Service believes it would, under the circumstances here, be entirely
appropriate for EPÀ to authorize the research necessary to predict, more
accurately than in the DEIS and BÀ, the air quality impacts on listed sPecies to
which the DRRC project would indirectly contribuÈe through the combustion of its
coal at the Rio Escondido por^rer plants. That reE¡earch ghould be direcÈed toward
predicting specific acid precipitation levels at specific map locations in the
power pJ.ants' plumee and then toward extrapolating, based on the individual
sensitivities of the species and bheir habitats to expected exposure levels, the
potential impacts of the acid releases. If these impacts are found to be
eignificant, EPA should reconsult. FinaIIy, EPA should consider whether Èo
authorize the financing of the inetallation of scrubbera to combat these impacts
to threatened and endangered species and their critical habitats at the eource.

Conclusions

The Service concludee that if the mitigative meaeruree built into DRRC'g actione
are carried out, access by an ocelot or jaguarundi along the potential corridor
represented by the EIm Creek riparian brush will, except for a few encroachnents,
not be diminished significantly during the life of the project. Perhaps more
importantly, there would be more optimal and euboptimal ocelot habitat on the
project eite, when the project ie done, than there rrae¡ before the project began.
In fact, when the project area ie reclaimed, DRRC predicts an increase in the
acreage of this ocelot habitat from 284.2 acree, rnoetly along a eingle corridort
to a total of 512.9 acres, eetablished along three corridors. Each of theee
goals, maintenance of travel and diepereal corridors, preservation of exieting
optimal and suboptimal cat habitat, and the increaee of the extent of euch
habitat, are congiatent with the Service's recovery plan goale (USFWS 1990).
However, this consultation hae not been consistent with the Service'9 recovery
plan's caII for a stepwiee approach to assessing project impacts in thoee areaa
of the ocelot's range, including the vaet majority of South Texas, where no
current information of the ocelot'e presence, number, and activitiee ie
available. To comply with the mandatory reguirement at Section 7 (a) (2) of the
ESA that a coneultation utitize the beet ecientific and co¡nmercial information
available, the Service's recovery plan (USFWS 1990) etatee:

If an activity ie propoeed within the potential habitaÈ thaÈ could impact the
ocelot, a visual inepection ehould be made of the activity area. If there ie a
reasonable potential for the ocelot to occur there, a professionally regulated
live*trapping project ehould be conducted to aasec¡s ocelot occurrence, with
overview provided by the Figh and Wildlife Service. Ttre trap effort ehould
include the activity area and a ten-mile radiue from tbis area. The magnitude
of líve-trappÍng wiIJ. be guided minimally by the location of known ocelot
populatione relative to the propoeed actívity, the presence of ocelot eightinge
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and amount of ocelot habitat present, and the judged impact of the proposedactivity.

During previous coneultatione invo].ving this office where ocelot habitat , ispresent on the project site, the service hae arrowed the action agency orappÌicant the choice of arranging.fgr ttri¡ trapping survey to ue conducted, orof carrying on the consultátión *ithout tf¡e suiiey but., giving the speciee thebenefit of the doubt, under ths aeeumption ttratti¡á proj"ãJ=il?,"" occupied bytl¡e ocelot' rn thie case' an ocelot-€rurvey *ae- negun but not completed beforethe cat expert involved and the service ïere satiefied that the ocerot qraaunlikery to occupy the proposed coar mine site. This poses a diremma, for, ifthe service aseumèe the-ei€e is occupied, it mueÈ aleo ãseume, ãLirr giving theepeciea the benefit of the doubt, -that the site could be ueed aa a travelcorrÍdor' as home range' or both. rf used only ae a travel corridor, the projecthae mitigative measures¡ to addrese th_at poeeiÉitity and reduce the rikerihood oftaking to the non-jeopardy level- rf aÍso used in'more 
"""ùi""å"s fashion as ahome range' the rosã or tne Etm _creek ripãti"r, brush t,"Jii"t wourd meansignificant interference with the -feedingf-Ëiãeoing, and sheltering of eachoscupant' eince no corlared ocelot is knowl to exist, ln a home range without atleaet a little such habitat, 

"nã th" propo"ed mitigativ" *;;r,r;;s mighr not beadequate to assure. nor-jeopardy. 
- cLårr'y, ii *o.rrra not be prudent to proceed

:-tt¡:-"| learning whethei oinc'å site tt"r'""y resiaent ocerots-rn EPA's com¡nente on the draft of tl¡.ie biorogicãi opi.nio-n: EpÀ euppried a rengthyargiument in support of a poeition that the sêrvice-shoulá not in'Ënis biotogicalopinion require a€t a reasonabre and prudent meaeure that additionar informationbe gathered by completing the ocerot'tt"p;i"g-"rrtrr"y after Èhe opinion hae beencompleted' For example, -EPA'e 
November +-r- tg-ga letter stated emphatically that:rrThe service cannot ñow- "eidegtep:' its obiig;tiorr-to rgndeg a comprete and timelybiological opinion on the baeie ót 

"r, alregeãirrÌãm"tion inadequacy.,, (Emphaeietheire) ' EPA'g letter goee on to euggãet that the service' must request anexteneion of the formaf coneultati-on -period if necea€rary to alleviate aninformational inad.equacy uerore tompretiãg it¡e ¡iorogical opinion. of couree,the service'e poeitiãn is that it. may carl- for poet-opinion studiee in eearch ofadequate inforiration- Th";;I"rrng.citation rforn tte legisrative hietory (Houseconference ReDort No. 96-697, Dec. 11, 19?9, p. 12) demonstrates the service,el:::ti"". is--sugported- uy 'rong agency pratrice, judiciar decÍeions, and.congressionar intent- es ìnay ¡e seen fiom-that citation, congress coneidered,and rejected, EpA,e interpreÊation of the ESÀ: 'reqe¡v¡¡' vv¡¡grË:

SECTION 4

Section 4 (11
The conference report.adopte the ranguage of the Houee anendment

:3 sT.ti"n 7 -(a) per-taining io 
"orr".rr-tation by Federar agenciee withthe Fieh and wiidlife seivice and the uatíonat Marine Fieherieeservice' The amendment, which wo',-rd- r"q"ir" ãrfiederar agenciee toensure that their actione are not. rikerf tol""p"rai"e enaãnjãrãã o,threatened epeciee or reeult in the advêree ñroaitication of criticalll?i:?t, briïse the ransùãó" 
-"i tn" srarure inio conrormfty wirhexieting. agency p-ractici, -and- judiciar decieiong, euch aa theopinion in Hationat witdlire redãration ". õãf-ã*"rr.

--l""jlon.,* ", rhe Act requrree the FÍeh and wirdrife serviceand the Nationar Marine rishäries service--to- render biorogicalopinione which adviee whetr¡er--ãi not propoeed agency actions wouldviolate section z (il e). õ;";e have_given eubgtantiat weíght totheee biotogicaf opiniänr "" ã.riã"nce ofãn agency.e compliance withsection t l") - rhé amendmenL r;;-rJ;J "il; r;íe eÈare of rhe rawor legsen in any way an agency.e obligatiã" 
""ãä, Section 7 (al12).

Ae currentlv written-r._h-orrever, the raw courd be interpreted toforce the Fi;h and viirarire - service and the Nationar Marine
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Fisheries Ser:r¡ice to issue negative biological opinions whenever the
action agency cannot guarantee with certainty that the agency action
wilI not jeopardize the continued existence of the Iisted species or
adversely modify its critical habitat. The amendment will permit
the wildlife agencies to frame their Section 7 (b) opinions on the
best evidence that is available or can be developed during
consultation. If the biological opinion is rendered on the baeis of
inadequate information then the Federal agency has a continuing
obligation to make a reasonable effort to develop that information.

This language continuee to give the benefit of the doubt to the
speciee, and it would continue to place the burden on the action
agency to demonstrate to the coneulting agency that its action will
not violate Section 7 (a)(2). Furthermore, the language will not
absolve Federal agencies from the responsibility of cooperating with
the wildlife agencies in developing adequate ínformation upon which
to base a biological opinion. If a Federal agency proceeds with the
action in the face of inadequate knoerledge or information, the
agency does so with the risk that it has not satisfied the standard
of Section 7 (a)(2) and Lhat new information might reveal that the
agency has not satisfied the standard of Section 7 (a) (2).

DRRC has informed the Service that delays in project start-up may make the
project infeasible. Furthermore, by letters dated August 16, 1994, the Secretary
of the Interior and the Director of the Service were assured by both United
States Senators and nine United States Congressmen representing the State of
Texas that further delay will- increase the Likelihood that DRRC will lose its
contract.

The Service wil-1, therefore, call for the post-opinion completion of the ocelot
survey, because EPA requiree the mieeing information to demonstrate to the
Service that issuing an NPDES permit to DRRC is unlikely to cause the taking of
one or more ocelots by harassing or harming individuals that may use the propoeed
mine site ae home range(s). In addition, the srurveywill minj:nize the likelihood
of incidentaÌ take by providing information on cat habitat use than can be ueed
to improve the habitat reclamation efforts.
Another conclusion muet be reached regarding the occurrence of the jaguarundi on
the project gite. The Service is so unsure of its habits, dietribution, and
especially its susceptibility to capture by trap or on fitm that it hae no
parallei- protocol for determining how to survey for the jaguarundi. Throughout
the recovery plan and in thie consultaÈion the Service has treated the ocelot ae
the jaguarundi's surrogate, so in this eituation the Service finds it reasonable
to direct the survey efforte only at capturing, collaring, photographing,
tracking, or otherwise seeking phyeicat data on the ocelot. If the survey
ehould, in the process of pureuing the ocelot, turn up conclueive phyeical
evidence of the jaguarundi, so much the better, .but it would not be prudentt
consietent with the current Btate of the trapping art, to asraume a given level
of effort wae sufficient to declare the presence of the jaguarundi at any dense
brueh occurrence in South Texas to be unLikely. Furthermore, since an agency
and,/or applicant. are thus denied the ability to-demonatrate via a survey that the
jaguarundi ie not likety to occupy habitãt, it would appear unreasonable to
aÉisume that occupancy without the benefit of prior conclusive physical evÍdence
of itg presence. Therefore, the Service wilt in this caee formulate a reasonable
and prudent measure that doee not require DRRC and ite contractors even to
address the jaguarundi during the ocelot survey unless such survey reveals
jaguarundi preeence accident,Iy.

ÀB mentioned earlíer, the Service has had difficulty comprehending the method
ueed in the BÀ and ABA to aasess brueh deneity. Thie ie not to eay it deniee the
credibiLity of that method, but it probabty wiII not be prepared to accept its
reeults prior to completion of this Biological Opinion. The Service does not
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ruLe out the possible use of the BA and ABA brush density methodorogy at sometime in the future, particularly if the service is allowed to pick the transectsused in those measurements. The service believes it has bee¡ì fair in assuming
!hl!.achieving vegetative densities in the brush corridors of at least 758 wouldfulfilr the goal of reproducing-at LeasÈ suboptimal habitat. to reprace similarhabitat occuning near EIm creék. DRRC has ãrgued that rewes and Hicks & co.(1993) have overstated the deneity of t,he Elm creek riparian brueh, but theservice believes DRRC did not tahe into account, as both the service and Tewesand Hicke & co- (1993) did, the fact that the corridor outlined in the latteiisrePort included the channel of EIm creek and numeroue other gaps; i.e., no onehas inferred that the Erm creek brush corridor is solid opt#aï and suËoptimarocelot brush habi.tat. consequently, it is not tt¡e Service-,s intention that thecreated brush habitat be solid euboptimal- habitat or better, for that woul_dunfairly exceed the goal' of reproãucing the Elm creek corridor,s habitatqualities. The service is satisfied that 1t" biologists or a car expert of itschoosing can identify suboptimal or better ocelot haultat swiftly ano årricieniryin the field using the stãndard, if somewhat subjective, methodology, and thateither can readily'take into account the fact that the EIm creek corridor neverconsieted of unbroken brush. If there are any disputes over the attainment ofvegetative deneity goals, 1oB acres of thal corridor, including some iuåiupetream of the project area where grazing of livestock will presumab-Iy contiiue,will- be avairable as a living modet for -comparison. The service alåo suggeståheavily photodocumenting the EIm creek corridor to aeeist in future comparieonewith other corridors. rn the event that by the time brush density meagurementgbecome critical- this dispute is still u-nresolved, EpÀ will be given finaldecision:-making authority
The last conclusion the service wouLd like to discuss involves a decision overwhether to requi':e the completion of the ocelot survey prior to initiation ofconstruction at the Eagle Pase coal Mine, or to permit -coìstruction co commencewhile that survey ia still under way. Two isgueà affect that decision. First,it may not be economically feasibie to delay construction much longer; DRRSreportedly fears someone else may be able to piovide delivery of coal to Mexicobefore it can- second, the value of trappirig, etc. during the survey wiII beressened-appreciably if the trapping si€és ãi" 

"*po"ed to a lot of project-related disturbances- The servicé concludee that baeed on the current revel oflnformat'ion it is not likely that initiation of work would immediatery invalidatethe survey reeults or affeðt sufficient. denge brueh to cause harm. The servicetherefore finde it would be prudent to recornmence the survey immediately in thearea€t of the project site which muet be ageessed before d-ísturbance, then tosurvey farther afield as the development spreads across the site. This wouldminimize interference and maximize tr¡e ctrantes of catching an ocelot. BecauseHicke & co. and Dr. Michael Tewee have already conducted a field seagon oftrapping in the E-Im creek area' where the cate arè moe¡ likely to occur, and arethue-already familiar with which epecific trapping eitee were iruitleee and whichstiII warrant additional trapping effort, tlè sãrvice believed initially thattheee coneultants vtere more l-iler-y ttran ..y nãr-"oneultant to be able to finiehthe eurvey ae juet degcribed befo-re proieci activities could affect the eurveyreeults or resident cate. Hoetever, the Service hae learned (Don Blanton, pera.coT¡n' 1994) that' Hicks and co. cannot reeume the survey before chrietmas', lrgg4,and would not be intereeted in performing that survey ir the Elm creek corridorig dieturbed by p-roject activi-tiee befoie tn" ìtto åt reu.o"ry, 1995. Àn EpÀepokesperaon (Darlen_e_couleonr- pers. co¡nm. 1994) placea tne þrouable date ofiesuance of DRRC'9 NPDES p"trnit- at sometime in early January, 1995. rf DRRCehould decide to commence construction immediately upän receili of thie permit,then the service recommende that DRRC put a ner., coneutt.ant to õork surveying theproject area immediatety.

DRRC has etated r_e_peatedly ite opinion that the service.a proposal conditions forcompleting the ocelot, -survey "rè, to uee the company's words, ,,too open-ended.r,To minirnize the probabititf of take, EpÀ muet ãemonstrate to the service howocelote uee the area within a lO-mile radiue of the propoeed project eite, and
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determine whether 'any home i.ng". occur there. To do this, the scientist
conducting the survey must be considered competent enough by the Service to be
granted a col-lec¿ing permit, and this surveyor must decide when, in his or her
expert oPinion, sufficient effort. has been exerted to provide this data. The
Service knov¡g that this is not impracticable from experience with other €¡urvey€,,
and DRRC knows from its contract with Hicks and Company, fnc. and Dr. lewes that
a srurveyor can predict an end to the survey. In fact, the lat.ter eetimated thé
survey he oversaw would require 90OO trap nights (3066 of which vrere completed).
DRRC hae therefore demanded, without adequate basis, in the Service's opinion,
that Dr. Ter.tes' successor finish the survey after 5934 trap nights. DRRC,s
demands give the impression that DRRC, not the scientist finishing the survey,
can dictate when there is eufficient data to achieve the surveyor's subjective
goal: eelf-satisfaction that all the ocelote in the area, if any, have been
captured and radio-collared, and that any ocelot home rangee have been delineated
accurately. Because each eurvey site is different and each cat expert hae a
different eatiefaction level, the Service doee not know how tong thie wouLd take
and wlll not condone the impoeition of any deadlinee, even thoee acceptable to
another surveyor, since to do eo might prevent the survey data from being the
best available. The Service hae repeatedly told DRRC that the proposed eurvey
condition only appears open-ended, and that even this appearance wiII ceaee when
DRRC Aets an estimate of survey duration from the new surveyor.

Should the survey uncover proof of ocelot or jaguarundi home range on the project
site. the. Service, EPA, and DRRC can consult again based upon this new
information and take what, action is deemed appropriate to prevent jeopardy.

Bioloqical opinion

It is my biological opinion that the proposed action will not jeopqrdize the
continued existence of the endangered Texas populations of the ocelot andjaguarundi. It is also my biological opinion, in view of the degreea of
uncertainty surrounding the staÈuees of the populations, the continuing Lack of
ecientific data regarding the poeeible uee of the project site as hâbitat by
these species, and the potentially severe con€requences of an unanticipated
taking' that EPA ehould use ltg authority to ineure, through the implementation
of reasonable and prudent measurea, that the project's likelihood of taking ie
further reduced.

Incidental Take

Section 9 of the ESA, as arnended. prohibite any taking (harase, harm, puraue,
hunt' shoot, wound, ki1l, trap, capture or collect, or attempt to engage in any
eucÞ conduct) of li.eted epeciee without a epecial exemption. Harass ie further
defined aa an acÈ or omiseion which creates the likelihood of injury to witdlife
by annoying it to guch an extent as to eignlficantly dierupt noûnal behavioral
Patterna which include, but are not limited to, breeding, feeding, or eheltering.
Harm ie further defined to include eignificant habitat modification or
degradation that reeults in death or injury to lieted epecies by eignificantly
impairing behavioi patterns euch as UreeAing, feeding or eheltering.- Under thè
terms of ESA Section 7 (b) (4) and Section 7 (O) (2), provided such taking is in
compliance with the incidental take etatement, taking that iE incidental to and
not intended ae part of the aqencv action ie not coneidered taking within the
bounde of the Act. The service hae concluded in this caBe that thê likelihood
of taking a jaguarundi or an ocelot is probably small, but otherwiee
unquantifiable with the data avaitable.
The propoeed coal mine would reeult in the major modification of approximately
59OO acree of mainly brueh habitat, including ãpproximately 22O acreJ of optimal
and euboptirnal ocelot habitat which ie aligned ão that it hay serve ae a travelcorridor. Alt,hough this modification woulã undoubtably affãct cate uging thie
corridor, due to the mitigative measures the DRRC woulá employ to create brush
corridors, it appears that there is a emall likelihood thàt ttrie modificatlon
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t''ouLd result in a -'aj'gnif icant impairment of an endangered cat, s dispersal ortravel behavior' Likewise. becaueè the eequencing of cõnstruction, restoration,and brush corridor creation would at alr Êi*". place at least a rooo-foot-widebuffer between at reaat one of tt¡e corridors and the noise, Iights, dust, andgenerar human activity of the coar mine op"i"tiorrs, there ig a smalr likelihoodthat endangered tetias attempting to 'transit the project site would besignificantry lrind959d uv thee:e diiturbances- Thus, these disturbancee wirl
i:::i: :l :.h" probäblv smarl but unquantiriabre rikerihooa tnãt rhere wirl bel-mpact to the cats using the eite ae a traver corridor. on the other hand, inthe event one or more oi the catg occupiee a home range incruding a portion ofthe project site, there ie ineufficieni data lo quantify any incidentar take.carrying out the reaeonabre and prudent Ãããã"r"r providåd ¡åtow ghould remedythis situation and alrow further rêduction in lrre l-ikelihood of taking. Hovrever,shourd an unanticipaÈed taking occur, and the Èerms and conditione for carryingout the reaeonable and prudeni measures are shown to have been impremented, euchtaking shall not be con-sidered a prohibited i"xir,g lsee seJ1"" z (o)(2)).
Both EPA and DRRC argued in their comments on the draft of this biologieatopinion for incidental take numbera greater than zeÊot and againet reinitiatingconeultation if-taking occurred- .rhi roregãi"fp"r.graphs exprain that there ieineufficient information to anticipate anã-õã"-tirv alr taking. Nonethereee, theproject can go forward because the sèrvice anticipates that with theimplementation of the terma and conditione berow rikelihood of the lose of evena singre individuar can be reduced. si¡ouia tne unant.lcipated take occur,however, the parties must reconeurt, baeed,.rp*.,"r information, inc].uding Èhehighry signifieant-Pf+tn" fag.ie evidence that tïe anticipation was faulty and thatthe terms and conditions-iianot have the desired eflect. Most import.antly,taking an ocerot wourd demonstrate that EpA and DRRC have not assured that theproject wourd not jeopardize the population,s continued existence.
DRRC hae expreseed considerabre concern about the effecte on ite projectoperation if a rieted cat were kitled at it" eite or caught during thecontinuation of the ocerot survey. The service points out tliat harting theproject or even reinitiatinq formar consultation are not the onry poeeibteactione that might be taken.- so long ae ia-ã;;; not viorare sect,ion 7 (a)(2),that the servicãwirr conii;;" t;.4".ã"ã.yltir,giirr,in *s auttroiity, and adjuerits recoÍunendations-during 

"orr"nit"tion aåcordingly, to see that DRRC.e intereetgare neither ignored nor infringed
Reasonable and prudent Meagures

The service believee the foltowing reaeonable and prudeñt mea.ures are nece.rsaryand appropriate to minimize the ãnticipat"ã tã¡.ã,
1' Egtablish mandatory performance et,andards for the brueh corridore.
2' Determine how the ocelot ueee the project vicinity and avoid interferencewith guch ugg. s-YJvve v4er¡¡ÀLl/ q¡¡q évLr¡

3. Provide an act.ion plan for endanger:ed species encounters.

Terms and Conditione for fmplementation
compliance vtith t-he forlowing terme and conditions, which implement thereasonable and prudent m"as,rrer- a¡ove, i;;";;;;ry for both EpA and DRRC to beexempted from the prohibitions of section 9 of the ESA:

1. Às committ,ed to in t,he BA, the reeearch design for the vegetatíonexperimente will be reviewgd by the-G;;lËe withii two monthe fotlowingcompretion of thig Bioloqicar' oplni"n-. Reports regarding vegetationexperimente will be proviáed to irr"-Àãr"ice as indicated in Tabre 5 on
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page 32 of the-BA' Às statecl in the BA, a minimum of 5oc individuar treesand 4oo pads of vegetation wilr be ="i.'ãgä .= an experimenr on theeffectiveness
completery across the existing nLm_creek riparian brust¡- corridor, DRR.shalr have establ-ished, to tempärarily take ifs-pJ_ace, the proposed uprand.bypass corridor' Prior to the'estabrishment of the uprand bypass corridoras functionino suboptimal ocelot habitaÈ, 

"ny rort äone i¡i'the existingELm creek coriidor, such ã. i,,n""-ches 1 ä,rã;, sharr ¡e aãne-in aaylighthours only and as swiftly as posÊible.
At the time the natural corridor along Erm creek_ is.removed, the uplandbypaós corridor sharl be no lãss than 5oo t""i wide, ¡"*,á 

"-Ëruãn densityand conformation tike that of the natural cãrioor, contain at Least asmuch suboptimal to optimal ocelot rrauitãl ,-ls- defined in the service,sendangered cat recovery pì-an (usFv{s 1gg_o), proportionarJ-y as the naturarcorridor' and be fenceá Ëo "*"t,r¿e catt.le.' -rxisting 
ranch roade sharr bepermitted to cross the uprana uypaÀs 

-"ãrira"rl 
but may not be wider nor

i:i!"iJi"ïous rhan are necessarv ro mainrain exisrin! r.r,"h-*"r,agemenr

As soon as possib).e after Elm Creek is moved, a new ELm Creek brushcorridor shal-l be recreated- This recreated 
"orridor shall- have a densityand conformation rike that of the original 
""t"r"r corridor, contain atleast as much as suboptimar ãcè_:-ot to-of-i.ãi-ir"uitar porportionarly asthat corridor, be at feaet looleet wide-, 

"rrl¡" continuous except for amaximum of six unyegetated gape each no more than 2oo feet wide, to arr_owfor crossinos by DRRC'" .q,.rípå"nt and vehicres. culverts sharl be pracedbeneath 
"""É "rt"sing, ""ã ;i;;-mesh fe-ncing wirr be praced pararrer tothe crossing areas tò divert cate away from the roadwaye and through thecurverts' The recreated Elm creek biush corridor must be in place andmeet the above specifications before the p;;;;"-ào *ining operations comewithin 1OOO feet of the 

"pf""a-Èypass corridor.
rmmediately after completion of.the proposed mining, Erm creek wirt berestored to its approiimate originar io"åtiãrr, "ie"r,ing 

the recreated Ermcreek brush corriãor to r"r"iti in prace.----'ou-ring recr-amation of theproject site, another erm creek ¡ruån corriaoi at reast 1oo feet wideshall be recreated stradaring-ihe restored Elm creek. Reclamation ghalrcontinue until the second Eim--creek brush corridor,g vegetation has adensity and conformation similar to that of the ãriginar natural corridor.and contains at reast as, r.r"h suboptimar to optimar ocelot habitatproportionarry ae that corridor. The iehicle croeeings through the firetrecreated Elm creek brush corridor sharl be reduced in widÈh and number tothe minimum nece€rsary to maintain the preproject rever of ranchoperations, and any adãitionar open space within that corridor shalr beallowed to revegetãte naturariy up to the edges of the ranch roade. Arlthree brueh 
"orridore "útï;;å"iãtãi"ãä-"J-Ër="rn in perperu*y, rhe onlyexceptions beinq minor gaps for it" t"iairr;;;-i;"srock and the movemenrsof ranch equipmént- sd forrg i" each corridor consiste of at reaet

suÞoptimal habitat at the c-ompletion of recramation, the fences necesaaryto achieve this goar may ¡Ë-iemorrea, 
"na tñ" -iandownere 

may graze andstater their livestock at the ,it" 
"" before the project.

To ensure conservation of the ocerot in the project area, habitatmanagement prans (-rryP's) coneietent with tnËpr-å"1ous Termg and conditiongehall be developed in writing.-and impremånt"-J;;;,
- Exieting Elm Creek riparian brush corridor- Upland bypaee brueh 

"ðrrião.-- Recreated EIm Creek brueh cãrridorReetored Elm Creek brush corrÍdor.

5.
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:fri:;:J"irl be daveroped wirh rhe aseisrance of rhe service to address rhese

- ManagemenÈ of habitats !"f?r:, during and after mining: il:liff'å:grÍïi:1" surveys) to incr,,ã" .,,,,,,"r ,"po,! -'
- Roads, culverts, fencing, buffers, etc.- Recrearion of corridors-thor. ;ñ;;,-Àtå.1

6' The ocelot survey that wae underway prior to this coneultation eharl becompreted' The service ie.alLowiåg-¿hi; survey to be conducted whilepreparations for, and the actual 
"ornñ"rr""ìent of , the propoeed mining arealrowed ro so rorward, 

"rr"r, rhoush it;;;i;|ã Ë;j?;.';;ä;ake of €rurvevaccuracy tf"1 any traPPing or ot-her ="*pïiìg _in rhe -rr* -ór1"¡. 
corridor bãcompreted before onnc;s þropoeed corrsîr,r"Lion 

"ctioitieJ' aistur¡ thathabitat ' The goar of lrrå 
".rr.r"y shall be to provide to the service areport on the kind, lever, and rócation of-ocetõt activity on and withina lo_mite radius or rhe pr"p"."J *-iìä;iä i;l;_ #;;å;rion may be usedto modify habitat t""t"ãtlon efforts to confo* .ot" ãiãsery ,itrr theneeds of the cats and thereby reoute tnã iit"rihood of incidentar take.The survev rnerhods may incrüae ¡ut -noi-¡ã 

tirit"a t" ii""_trapping bylicensed individuars, iaaio-collarinq ã"vãd"rrg"r"d ferids eo taken, useof variousry triggered camerae, correction 3na'-."n"ry"ir-ãt scats, fur,etc" or other techniquee. The cat "*råt1 directlng the survey andresponsible for reportiiro on its-re="itJtithe service sharr be the soredeterminer of wheri to enä trr" 
""i""v, 

-ã.ã-"nurt 
do so when he or she nolonger feels continued efforts would- aaa adJitionar informaÈion about thepresence of ocelots in the survey area. fn other words, the Service willaccept thie expert'e opinion thãt there 

"i. '.o ocerote, or no more thanthose the survey may unrcorrer, in and 
"ro,rrrã*trre project sÍte. The surveymay resurt in the uncovering of evid"""" -àì 

jagüaríndi" -J1n" 
eite, anãthe service Sill "*p""i-årry captured jaguarundi to be corrared andmonitored iust like 

"ì o""io!, bu1 tr¡e aúrãtion of tr," ãrr.*,"y eharl not3iiå:i" å":i i$" ¡;,"* r*,;fii'i""*:,;::'iT ::, a * empr t o eat när pr,y ã i ã" i
7 ' rf no ocerot or -jaguarundi ie documenied in. the project area during theocerot survev' thê incidentar.takiü;;"""iåï"a w*h rhie projecr wirr beconeidered to be confined L" tq"- inËi!-n-i-t-il-ant impacr, to'""ts using theproject site- ae a traver corridor, ;il-;;;s and conditions Numbers 1throush 5 will ¡e consiããrJà 

"a"q'"ãt" iã il-rriri"" tr,e 
-lì-"-iaËnral_ 

raking.However, if some or arl of the. pioj""t-rifå''ir. found by the survey to bein conrinuoul. usg bv an i"ai.iia,iü(;i-;; 
.eirher enãangered epeciee,further coneultation'wiii bì requireà [o ãetermine rhe 

"åãqr.."y of theabove Terms and conditi-oÃ-- sucË cone,rrt"Jio' may be formar. or informardependino upon the tituãJlon and the arte-in-at--ivee availabre to mini¡nize oretÍminatã c-urrently ,.rr"rrii"ipated- impa"lr.--ro. example, if an ocelot iecaptured' colraredl ana rãunã to hã;ã-;-r,å*" range that incrudee habitatouteide the propoaed brueh corridorsr- åãäi1ior,"r Terms and conditionsmight be addeã f9 t"q"i;" -eìten¿ea 
*ãnitoiìrig of rhe individuarr poeeibteatterario"' 

l:_.1: *ñi;é ãp"r"tiòn"-t;-;;ä¿..direcr impacrs ro rhe car,::"r:iff ,i: ï::..: r 
r ht ;Ë,c r-;-al-i-o;. ;ù; :i:." r o re srorË t n"t home ra nse

8' rnform all w-orkers of endanger-ed or threatened speciee (both Federallvlieted and ¡-tal" lñsãi-ïii"n-pãt""iîJr*ii occur in Maverick counryiDeviee a pran ro handre'rh;- Ë"Jibir'i-ü;ïl ."rr"o,rnrering endangered orthreatened- sPecies 
"; lh; Àiì" "it". ens'ure-that att workère are aware ofthie pran' rt ?nnc.å5-""y'"iä "r"" """o"-iãl"d with this project Ìocates adead, injured, or eick dåi;i or_iaguãi"r,ãil-i"itiat noririáãtion muer bemade to the neareet servic"-i.r enfór"emerrl'otti"". care ehourd be taken- in handì-ing sick or 1;l;;;ã'epecimene to 

"rr",rr" effective trearment, and
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in handring deag specimens to preserve biorogicar materials in the bestpossibre state for later analysis of cause of death. rn conjunction with
:?:r:^f^: of si'ck or injurõd- endangered species or- p."""rvarion ofururogrcaL materials from a dead animai, the finder hae thå responsibility
::"."J;;5å. 

that evidence intrineic to the øpecimen ie nor unieceeearir|

unl-ike the stepe -the applicant muet take to minimize and mitigate the incidentaltaking associated with ãn action permitted suuieåt to a Habitat conservation pranin accordance with-sectÍon 10 (i), the Terms-ana conaitions for rmpl-ementationof Reaeonabre and Prudent Measuies identified to minimize the incidental takingassocj-ated with an action permitted by another Federal ug"n"y ¡ui carried out byan applicant muet be complied with_Ëy the "g*"", the appticant, or both, inaccordance with sec.tion 7 (b) (4).(c.) (i;). rn Énir case, ¡õ€n tr¡e agency and rheappricant share in the reeponeiuirity ror tie ïåLr "t 59oo acree of habitat, andit is the service'g opinion that Ëoth parties shourd share in the rore ofpreventing that impact from becoming J-ari"i---i" its draft of this biorogicaropinion, the service recommended lt¡at -gpe make the Terms and. conditioneconditions of the NPDES permit. EPA's November 4t tgg4 letter commenting on that,draft gave reasons why EPÀ found itsetf unable to comply with thisrecommendation' However, in hie telephone conversation with .rännny French onNovember 7, 7994, Bill cox suggested the alternative of revieing the NpDEsapplication materi:1"_::_t_l"orporate the Terms and conditions into the proposedaction' The service agrees thãt ur. cox's arternative wourd provide preciserythe degree of control over the imp).ementation of the Terms and conditions whichEPA should be able to wield.
Conservat ion Recommendat ions
section 7 (a)(1) of the ESA directs Federar agenciee to utirize their authoritieeto further the purposes of the ESA by car:yiríg o.rt "orr""rvation progra¡ns for thebenefit of enãanlgered 

""J- fùreatenea species. The term ,,conaervationrecommendationst' has been defined aË sugiestìons of the service regardingdiscretionary meaaures to minimize or avoid ád.reree effects of a proposed act.ion
?ir"*:ti|'.=n""t"s or criricar habirar oi - resarains rhe åeveropmenr of

The project area has been remarked upon by a number of biorogists among agenciesand contractore alike ae exhibiting unueüar rerrers of diveraity of speciee andabundance of individuars. the traiÉe are attriuutaute to a rare Locar abundanceof water sources in an otherwiee arid terrain, and to the site,E occurrencewithin the overlaPPing infruences of the chihuahuan, the Tamauripan, and poseiblyeven the Balconee. E8carpment ecoregions. For exarnple, one doee not oftenencounter beaverr- burrowing owre, anã Texae indigo snakes together within eucha reLativery lever terrain-- Loee of eimilarly 
""iq,r" ecosystems has frequentrylead to the lieting of their occupants ae thieatened or endangered epeciee; itie no surprlee to find the indigo gnake on the state protected tiet. rt ietherefore recommended that tt" 

"orr""rvation practicee aesociated with thisproject not end with -the pre.servation of a tew åtripr of dense brueh, albeit toprotect two very worthy epeciee, but that irrãv i""rude the restoration of a wholeecosystem' rather than juËt the brighteet iráffinte. provided ae arwaye that thelandownere are wi-lring-t" *ããpt thie management arternative, the service agkethat the project eite Ée reetorËd to_ ite o.iéi"ãilegetation regirnee, rather thanconverted raroely to a graee monocurture. ír tn" entire eite cannot be restoredin this fashiõn, -the seivi;; ;;;t*rends that aÈ teast the corridor creat,ed alongthe reetored portion of erm õrãék.be;"g;åJJ'a-"irnirar in scope (at a minimumratio of 1:1) and in prant diveieity t"'itã-iiparian vegetation that occurredadjacent to that streãm befori-irr" ir"j""u-u"jãà. Furthermore, since eo muchhange on the success of maintaining the paeeage of the lieted cate, the serviceetrongly recommend." i:Tiglting duríng arfã1tË*pt" to eetabrish brueh corridors.Finarry' it would.!9 nigÉry-ãårir"¡rã tnat worri not commence in or near the Ermcreek corridor until thé otero-Lrapping 
"rrr.,Ëy in that corridor ie complete.
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The Service appr'aua1 trre ci-ty-of Eagle pass's offer to l-imit deweJ-opment on theErm creek corridor .b:Ì9*- thé projeõt rit" 

"rr¿ 
tn,r" counter a poeeible inducedloss of this essentia| habitati The service offers the city, locar ranchers andother private landowners its aseigtanc¿,-;;r;;;; prograns such ae partnerg forwitdrife and Partners in Flight, for poeaible ae-vetopment of other activitiee toenhance the habÍtate of the e.-ndangereá cate and of ot-her animale 

"rro ¡ird. in thearea' Likewiee, the service encourages the EpA to use its ""r-ñfrìã--r,;i;;:ãauthorities to detect ând correct imËããt;--t"-;;" and hie environment on bothsides of the border-. Addressing the iniirect air quarity effe-tr-àr tni" projecton rieted speciee ehould be arnáng-EpA'e top priorities in thie area.

Conclueion
Thie concrudee formal coneurtat,ion on the effects of the DRRC coar Mine. Asrequired by 5o cFR 4o2.16' reinitiation ãi iãr*.r consultation iL required if:(1) new information tete"is effects of the 

"g"""t action that may impact l_ietedspecies or critical habitat in a manner or to an extent not considered in thisbiorogicar opiniorr; (2) the agency action is subsequentry modified Ín a mannerthat causes an effect to the -tisted species or critical habitat that wae notconeidered in this bioJ-ogical opinion;'(si;;; epecies is risted or criticalhabitat deeignated that iray be ^"ff""t",i'uy tr," 
""tion; or (4) the anticipatedincidental take amount or extent ie exceeded.

Sincerely,

n / \*-/
ru,Uá,-*"4

JOHNNY D. FRENCH
Àcting Field Supervisor
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UNITED STATES ENVIRONMENTAL PROTECT¡ON AGENCY

REGION 6
1445 ROSS AVENUE, SUITE 12OO

DALLAS. TX 75202-2733

t{w 4 1994

llfr. Rogelio Perez
Ecological Services
u.S. Flsh & wtldlife Service
campus Box 338
Texag A&t{ University--Corpus Christi
corpus christi, Texas 784L7

Dear Mr. Perez:

T{e have reviewed your office,s draft biological opinion (DBo)
on the proposed Dos Republicas ReEources Company, Inc. (DRRC)
project. Às explained below, iL appears to ue inconsistsnt with
Section 7(b) (4) of the Endangered Species Act (ESÀ) and Ínplenent-
ing consultation regrulations and policiee of the U.S. Fleb e Wltd-
tlfe Service (Service). ÀIso, the DBO suggeste your offlce may
misunderstand the regrulatory methode EPA Region 6 would usa for
irnplementing necessary nitigation requirements and the Service's
potential role in enforcement of ttrose requirements.

EPA now requests clarifying changes in the fLnal blologlcal
opinion and/or supplenentary explanation to show that the current
aþproach to the DBo complies with applicabl.e legal and polJ.cy
requirements. We have also enclosed a copy of DRRC's com!€ntg on
the DBO. To accommodate the Servicets consideration of EPÀ and
DRRC couments, DRRC has agreed in writing to extend the deadline
for issuance of a final biological opinion until Novenber 18, 1994.

Rcago¡ablc anÖ Prud¡nt I'loatula 2

Reasonable and prudent, measure 2 of the DBO requiree EPA and
DRRC to rrdetermine horr the ocelot uses the project vlclnlty and
avoid interference with such use.rf DBO, p. 26. To inplement that
trreasonable and prudent measure, t¡ the DBO requiree a future
trapping study of indeter¡inate lengÊh undertaken by a rcat elçertrl
chosen by the Service (but paid for by DRRC). See DBO' pp. 26-27
(frTerms and Condltionsrr 6 and 7). The DBO appearg to clal.m euch a
research effort, Ls requlred because current,ly aval,lable data 1g
lnsufflcient for deter:mining wbether endangered feüds uee the
proposed mlning Eite as home rangle. If the study ghowe an ocelot
uses the area aa part of Lts home range, traddltlonal Terue and
Conditlons night be added to require ertended nonitorJ.ng of the
lndlvidual, posslble alteratlons to ttre mlnlng operatione to reduce
dLrect lnpacts to the cat, and alterations to the reclaruatlon plan
so as to restore that home range as brush instead of pasture.r DBO,
p. 32. This appears inconsistent with ESÀ S 7.

¿Ð- R€cyclod/Recyclabte I ;\ i
fÌ (\ Fttnbdrltñsoy/csnol¡lnronPepülhlt
\Þ1r'1 

-.d--r-d.R'.æddñk



2

We do not contend research projects can never be deeignated
reasonable and prudent, Eeaaurea. Àe explained in the prearnble to
the Service's consultation regulations, "should the Service belleve
that the best lray to minimize incidental takinge ie through
reeearch, an explanation of how euch research will accompligh thls
will be included Iin the biological opinionJ.rr 51 Fed. Reg. L99261
19962 (June 3, 1986). The DBO does not explain how a trapping
effort is necessary or appropriate to minimiza such an incidental
take, however. It instead claims such a study is neceesary because
it uight show frshether DRRC's eite has any reeident oceloterr and,
thus, whether incidental take may occur. DBO, p. 23. It doeg not
thus appear to be a rrreasonable and prudentr roeaeure aa deecribed
in the prea'rnhle langruage and 5O C.F.R. S 4O2.12(i) (1) (ii).

Í{e understand DRRC terminated an ongoing 9,OOO trap nlght
study after 3,066 trap nights because your office explained, on
February 2, 1994, that it would not rule out the preeence of
endangered felids in the project area no matter how long trapping
continued. the DBO now Ëuggests this earlier Service statement wae
inconsistent with the recornmendat,ions of Lts own Recovery Plan for
Ocelots and that your offíce would notr accept a trapping eurvey of
indeterninate duration ae conclusive evidence no cats were preãent
in the project area. Data for such purposes cannot be sollclted,
however, via inposit,ion of a rrreasonable and prudent measurer Ln a
biological opinion concluding fo¡mal consultation.

ESA S 7 linits consultatione both in time and evldentJ.ary
scope, requiring that the Service nomally render a blologlcal
opinion within 9o days of lnitlation of formal consultation ueing
the rrbest scientific and commercial data available.r See ESÀ SS
7(a) (21 , 7 (b) (1) (À). The Service cannot nor¡ Isidestep'r lte obllga-
tion to render a comÞlete and t,inely biological opinlon on the
basis of an alleged informational inadeguacy. 51 Fed. Reg. 19931.
This is r{hy 50 C.F.R. S 4O2.14 (f ) reguiree that requests for
addltlonal data occur during consultation. ÀE explalned at 51 Fed.
Reg.19951:

The Service must develop itE biological
opinion based upon the best scientiflc and
connercial data available regardless of tbeisufflciencyrr of that data....I¡l aome cases,
the Service llay deternine that addltional
Lnformatlon would enhance the formulation of
lts biological opinion. To cover thl,s situa-
tJ.on, the final rule adopts ttre procedure die-
cussed by Congrese ln the legJ.slatlve hietory
of the L979 Anendrnents. S.Conf . Rep. No. 697 |
96th Cong., let Sess. L2 (1979) When addl-
tLonal data is belteved to be advantageous,
the Service wiII request an extension of
for¡naI consultatlon. I{hen the Service
reguests such an extension, lt nlll ldentify
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the tlpes of additional data sought for
assisting consultation.

EPA received no such request d.uring this consultatlon. Coming
at this untirnely date, the DBO's expressions of desire to rule out
the preeence of Iisted species in the future thus provide a percep-
tlon that the Service is sinply unv¡itting to terninate consultatlón
by issuing a complete biological opinion in accordance sith its
statutory duty. Ruling out the presence of listed epecies le a
Process nomally used for elininating consultation requirements and
for teminating congultation vithout issuance of a biologlcal opl-
nion. See 50 c.F.R. SS 402.12(d) (i) and (k); 4o2.13(a) ¡ 4O2.14(a),
(b) (1), and (I) (3). There is no similar reae¡on to trrule outi spe-
cieg presence in a biological opinion; the Servicerg iseuance-of
that opinion itself terminatea consultation. See 50 C.F.R. S 402.
14(1) (1). l{oreover, neither ESÀ S 7 nor the Service's regrulatlons
require that the service rrrule outrr a speciee preaence, either
before or after issuance of a Biological opinion. They slnply
require the Service to provide its opinion on whether a propoeed
project is rikery to resurt in jeopardy to or takee of ll¡ted
speciee and reguire that it do so in a Ìl¡nited time frane on the
basis of Ii¡nited rrbest available." data.

Àt page 23, the DBo suggeete your offlce night flnd addltlonal
reasonable and prudent measurea neceE¡Êary if J,t. cornplles wlth the
Service'e statutory obligation to provide an opinion on potentlal
ocelot use of the mining sit,e as home range, statl.ng:

This pose€¡ a dilenrna, for, if the Service
aasÌrmes the site could be used. . . aa home
range the loss of the Elm Creek riparían
brush habitat r.¡ou1d mean significant inter-
ference with the feeding, breeding, and shel-
tering of each occupant, and the proposed
nitigation meaaures might not be adequate.

EPA reguests that the Service provide a supportable baeie for
irnposing additional reasonable and prudent measures, evsn tf tt¡e
Service now flnds (not rfassunesm) the project area provldes ocelot
home range. Às noted at page 22 of the opinion, rfthere would be
more optinal and suboptirnal ocelot habitat on the proJect elte,
when the proJect ls done, than there was before the project b€gan.i
Sge also DBO, p. 3 (ralmost doublett). Your offlce also concludes
DRRc's proposed coordination of habitat replacement and ul.nlng
operatJ.ons vould allow uninterrupted felld movement betrseen
original and replacement habitat at all tlmes. See DBO, pp. 22.
At any given tlme during nining operations, there would be no lege
than a 10 percent loss of potential optinal and suboptlnal habltat
than now exists. see DBo, Table 2, please explain why the tenpo-
rary rloss of the El¡¡ Creek riparlan brush habitat would mean
slgniflcant lnterference with the feedingr. breedlng, and sheltering
of each occupant?r
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your officers concern does not appear to lie with the loge of
Elm Creek riparian habitat ae ¡nuch as with replacement of existlng
unimproved rangeland with pasture following mlnlng actlvitlee'
apparently because ocelot home range rnay include ae much as 9O-95t
inãaequaté habiiat in isolated areas without viable dispereion
corridors. See DBO, PP. L2, 19. Dr. Michael Tewes, the expart the
DBO cites aE¡ authority for this conclusion, however, pointed out
such situations are truniguerr and apparently restricted to areae ln
rrhich there are ¡¡ore ocelots than available optlmal and suboptlual
habitat. See Service Uinutes of August 24, 1994 Heeting (l{l.nuteg) t
p. Z. In pointing out errors in the Mlnutes, DE..Teltes lndLcated
that, a statement attributed to him, i.e., rlhe vhole area courd b€
used by catsrrr was a rrserious itemrr on whích rran extended dLecuE-
sion could easily be developed.n Septenber 26 Letter from Dr.
Michael Tenes to Rogelio Perez.

If the final biological opinion contains a flndlng based on
statements at the ÀugrusE 24 neeting, it should also contain such an
extended discussion. À fair reading of the Minutes suggeate the
llnltlng cover criterion for ocelot home range le rrat leaet aone
suboptirnaL babiÈat, rr atthough rthey pref er optirnal habltat. r
Uinutee, p. 3. Wtren optimal and suboptimat habitat .ls lJ.mitad,
ocelots possess docunented ability to use ñfarm fleldsÉ and
jaguarundi possese siuilar ability to use npasture land that looks
irrigatedtr as portions of home range. l'flnutes, pP. 2' 4. Yfhy
night lt thus be likely that, conversion of so¡De of the project
arears uninproved rangeland to pasture would reEult in a take,
i.e., detectable injurl', Èo ocelots or jagiuarundi? In view of the
much larger amount of sinilar rangeland which will reuain contigru-
ous to optirnat and suboptirnal brush habitat during and after uin-
irg, would it not be more probable that such cats rvould adJuat
tnãir hone ranges, moving their dens, perhaps, but survLvlng
uninjured in the project area? See Minutes, PP. 2, 7-8. How nany
cats would have to use the proJect area as home range before such
adjustnentg became so diffícult a take would likely result,?

The DBo did not consider this issue in any detailr 60 the
Service's viewg on such quest,ions are as yet unknown. Àlthough 1t
ie not thus inconceivable that the final biological opinion night
lnclude an lncidental take'findlng premised on convereion of
unirnproved rangeland on the project site, it ie difflcult to see
how available data night justify that finding. Indeed, tlre 9Bo
suggests the Service ñow regaras lt unllkely (but a rdJ.eturbl.ng
possibltity") endangered fel,ids use any part of the project area as
home range. See Draft opinion, p. 19.

Inol.de¡tal Take ProJeotlou

Pursuant to EsA S 7(b) (4) and 50 c.F.R. S 402.14(1) (1) (11)'
no-Jeopardy biological opinions must include a Service flndlng tlrat
rspecifies the lnpact, 1.e., the amount or extent of...incldental
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take.rr The DBO guantifies ¡oodifícation of potential habltaÈ and
replacement habitat DRRC proffers as rnitigation, then concludes:

atthough this ¡nodification would undoubtedly
affect cats using thie corridor, due to the
roit,igative measures the DRRC would employ to
create bruslr corridors, it, aPPears unlikely
that this nodification would result' in a sig-
nif j,cant impairnent of an endangrered cat'g
dispersal or travel behavior, so no cate are
considered Iikely to be taken.... [other niti-
gatedl disturbances, although they would not
be so small as Èo avoid aII inpacts to the
cats, are not considered likely to approach
the point, of causing detectable injury to an
individual. In summary, the incidental take,
in terms of individuals, is zeÍo. DBO, p. 27.

Mere alteration or destruction of poteirtial habitat (oÜrer
than designated 'rcritical habitatrr) is not iÈself a takei there
muet be some reasonable likelihood the alteration or Ìose of that
potential habitat will result, in death, injuryr o! harn to at leaet
one individual of a listed species. See 50 C.F.R. S 17;3. Nowhsre,
however, does the DBO unamblgruously conclude that even a slngle
ocelot or Jaguarundl. ie llke1y to be harned if DRRC fails to
replace potãntlal habitat altered or deetroyed by its nining actl-
vlLies. - Without such a conclusion, there is no basis for speci-
fying anv reasonable and prudent measures under ESA S 7(b) (4) and
so c.F'.R. s 402.14 (i) (ii).

This appears to be an oversight. on the sane day lt acknow-
Iedged rny letter initiating informal consultation, your offfce also
infórneð EPÀ that rras far as the Service is concerned, thls habltat
is currently occupied by at least one jaguarundi.rr See January 14'
1994 Letter from Johnny French to Russell Rhoades, raç[uesting
conrnenceuent of fo¡nal consultation and Lnitlatlon of actlon under
Section 404 (c) of the Clean t{ater Act (CI{A) . We assume thE Service
has not changed its nind on this issue, but the final blological
opinion shouid provide a speciflc and unambiguous findlng on the
íÈsue of r¡hether endangered felids are likely to be taken by the
project unless.reasonable and prudent measures are lnplemented.

ÀIso of concern is the DBOrs failure to include a nr¡merl.cal
projection of incidental takes, lf any, which would result fron the
þroposed project without reasonable and prudent ¡reasures.' l{e
undèrstand lt may not alvays be possible to compute such a number
for an lncldental take státemenL, particularly when the Servlce
attributes lncidental takes to potential habítat loss. Sgg 51
Fed. Reg. 19953-19954. Ile fail to see Ìrhy such cornputatJ.or¡al
dlfflcultles should subject EPÀ or DRRC to possible ESA 9 ltab1tlty
or require the¡o to reinitiate consultation if the take of ta ei.ngle
lndividualñ occurs despite fulI inplementatlon of reasonabla and
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prudent measures designed to avoid an unquantifiable number of such
takes. But see DBO, P. 33.

We find it difficult to believe that any service policy nould
suggest specifying reasonable and prudent measures for ¡niniroizing
inèidental take while inplying that EPÀ decision-makerg and DRRC

raay face possible cri¡ninal prosecution if their irnplenentation of
those measures achieve less than perfect success. This appears to
go far beyond the arguable inplications of existing law (lncludlng
DefenderJ of witdlife v. Adninistrator. EPÀ, 882 F.2d L294 (8th
cfrcuit rgegl I or any reasonable theory which night be advanced
under ESÀ SS 7(b) (4) and 9. liforeover, your offlce's suggestlon
that consultation r¿ould have to be initiated because of the take of
one lndividual appeara to be just one more indlcation the DBo falle
to sattrsfy the Service,s obllgation to terninate formal consulta-
tion by issuance of a complete biological opinion based on
available data within the time frane ESÀ S 7 allowe.

If your office is unable to specify a numerical inci.dental
take proJection, it should replace this offensive statercent wlth
languáge fairly applying so c.F.R. ss 4o2.L4 (i) (1) (4) and 4O2.L6
(a) in tfre finàI Uiofãgical opinion. Although alternative wording
roight sufflce, Hê suggest:

If the reasonable and prudent measurea
identlf ied above are J.mplemented, takes
resulting from actions identified and
considered in this biological opinion shall
not be considered vÍolations of ESÀ S 9. Nor
ehaII such takes require reinitiation of
consultation under 50 C.F.R. S 402.16(a).

Inplcuentation a¡d Enforcenent of
ReaeonaÞle anô Prudent !{easutes

your office appears to believe EPA )nay render reaeonabla and
prudent measures eñiorceable by J,mposing them as condltione of an
ÑppgS pernit,. ESÀ S 7 does not supplement an actlon agency's
etatutõry authority tó impose regulatory meaaurec¡; lt only require8
that acÈl,on agencies use their exlsting authority to conaerve
ILsted specLes- and avold JeopardJ-zing their continued exlstence.
See ESÀ $7(a) (1); P1atte River Whoopinq Crane Trust v. I¡-E¡.B'-C*,
962 F.2d 2i, 33-34 (D.C. Clr. 1992). The Clean Water Act (CWAI
provides Epi no audhority to lupose non-water quality related
iitigation conditions in NpOfS pernits; the NPDES progran'e optlone
for ðonpliance with ESA S 7(a) (2) are llnited to pernit denLal or
irnposition of more stringent effluent li¡nitations than would other-
wise be appropriate. See NRDC v. U.S. EPÀ, 859 F.2d 156. 167-170
(D.c. Clr. 1988).

Because no llsted aquatic species are at lssue, EPÀ'e o1ly
apparent option for conseiving ttitea speclee in thls NPDES actlon
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is potential pernit d.enial. ESA considerations provide no basle
for such d.enial, however, if DRRC commits t,o iroplenentation of
acceptable nitigation measures in its penoit application. In the
unllÈely event DRRc subsequently refused to implement roltigatlon
measures material to the pernit decision, EPA could probably terni-
nate the pernit ,under cwÀ 5402(b) (1) (B) and 40 c.F.R. S 122.64
(a) (2). This may not be an ideal method for enforcing reaeonable
and prudent measurea, but it appears to be the onlv method avail-
able to EPÀ in NPDES perroit actions.

Various DBO statements also inaccurately reflect the nature of
the Servicerg potential role in enforcing reasonable and prudent
measures via permit terrnination. The DBO suggests for instance,
that [the deternination of whether... Ireplacement habitat] meets
the definition of suboptimal ocelot habitat shall be made' as DRRC
prefers, either by the Service or by a recognized cat e:çert
seiected by the Service.'r DBO, p. 29. See also DBO' pP. 24-25.
CWÀ authorizes neither the Service nor a trrecoginized cat expertr to
make EPÀrs NPDES perrnit termination decisions nor doee it authorLze
EPA to delegate its own authority to make such decisions. The Ser-
vicere role in EPÀ,s enforcement of DRRC's nitlgation oblJ-gatlons
would thus be purely advisory. EPA would not ignore Servlce alle-
gations of inadequate nitigation efforts, but it would also have to
éonsider DRRc's countervailing arguments and supporting info¡:BatLon
in deciding whether or not to terminate the pernit. Your offlce
may thus r¿ish to reconsider ele¡oente of the DBO based on lnaccurate
peiceptions of EPA's authority and the Service's role ln lts
exercise.

Thank you for the opportunity to corn'rrent on the DBO. I hope
these cornrnents are of assistance and look forward to receipt of the
Service,s tinely response in the fom of a clarifled final blologi-
cal opinion. Because authoritative legal or pollcy declsiong on
ESÀ S 7 and 50 C.F.R. Part 402 ruight resolve issues raised by the
DBO, I have also forwarded copies of this letter to tt¡e Service'E
Regional Director and the Interior Department's Regional Sollcltor.
Foi clarity, I have also fo:r¡arded copies of documents referenced
in roy corrnents to those offlces. Should you or other Service etaff
wistr to dlscuse this letter or potent,ial provisions of the flnal
biological opinion, please caII r¡e at (214) 665-2258 or Àgeietant
Regional Counsel Pat Rankin at (2L41 665-2159.

Slncerely yours,

#(,ffi4r
Federal Àssistance Section

Enclosure



ö

Mr. John G. Rogers
Regional Dlrector
U.S. Fish & Wildlife Service

Tim VoIIman, Esquire
Regional Solicitor
Department of the Interior
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APPENDIX G

PROGRAMMATIC AGREEMENT ON CULTURAL RESOURCES

The Programmatic Agreement among the EPA, the Advisory Council on Historic
Preservation, and the HisLoric Preservation Officer of Texas for the Eagle
Pass Mine, Ís presented on the following pages.

c-1



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 6
1445 BOSS AVENUE, SUI-I-E 12OO

DALLAS, TX 75202_273s

PROGRÀMI'IÀTTC ÀGREEI{ENT AI,foNG THEUNITED STÀTES ENVTRONMENTÀI, PRoTEcTToN ÀGENCY, REGTON 6THE ÀDvrsoRy coIINcrL oN HrsroRrc pREsenverioñ, ANDTHE HISTORIC PRESERVÀTTON OFFICER OF TEXÀS ONTHE EAGLE PÀss HINE PRoJEcr, MÀvERrcK coItNTy, TEXAS

wHEREÀs, the Dos Republicas Resources company, rnc., (hereinafterreferred to as the Àpplicant), has applied to the united statesEnvironnental P-rotectión Àgency, Region 6 (hereinafter referred toas EPÀ) for a New source Nationat pãttutant oischarge Erimj_nationsystem p_errnit (hereinafter referred to as the NpDES perrnit) for theproposed project known as the Eagl-e pass Mine in ¡ra.ieiitïj 
";;"ü;Texas (hereinafter referred to a-s the project) and --

wHEREÀs, this Programmatic Àgreeurent (hereinafter referred to astle PÀ) is appricable to the Íire-or-ri"à project as derineated onFigure 4-2 (attached) of the EpÀ's Draft lnvironmeiltal rmpactstatement, dated June 1994, for the u"gr" pass Mine in MaverickCounty, Texas and

wHEREÀs, EPA has deternined that the project may have an effectupon properties incruded in or erigibre for incrusion in thel_Iationa1 ';;; has consulted rvith theÀdvisory council- on Historic preservation (hereinafter referred toas the ÀcHP) and the Texas Historicã cornmission (hereinafterreferred to 1: tl" sHpo) pursuant to section 800.13 0f thereguÌations (36 cFR part B-ool inprernenling sãciions roo of theNational Hisroric preservation e"îllJîLc ¿zor) and
f{HEREÀs, the EPÀ has consulted with interested parties, includingNative Àmericans, and

t{HEREÀs' the effects of EpA's proposed issuance of this NPDESpernit on properties incruded i"-".ïriiibre for incrusion in theNational Reqister cannot be furry aeiãåinea prior to the finaldecision to issue the pennit. ---¿

Now, THEREFORE' EpÀ, the ACHp, and, the sHpo agree that the projectsharr be inplemented in accordance with the forrowing Stipulationsto satisfy EpÀ,s Section tO6 responsibili.ties.

_æ^ Recycled/Recyclable , ): .,.

( À Á) Pflnred wllh soy/canola Ink on papef that
\ l( / contalns at least 50.¿ recvcled flber



STTPUI.ATIONS

:PÀ wílr ensure Ehat Ehe forrowing measures are carrieci out:
eTirlE T /.\^lmr^rtur¡L !vLnII\-/1,ì

1. . The Àpplicant shaLl prepare asurvey Plan f."5 unsurveyed ereas and ã 
- site Testing pl_an tordentify- Erigihl-e ProperCies in consurtation with irr" sgpo. Thesurvey PIan shall present a phased approach for the identification.¡¡ u¿tr ruq uJ_(Jl¡

9-f historic properties ( incruded in- ãr eJ-igibre f or inclusion inthe Nati ona I Recri qf or nf rJ i -+^-; .- ñr \ --: rithe NatÍonal Re.qister of Historiç Praces¡ r+itnin ir.è pr"posed EpÀ
:,ï:::.3"::i: 1i::::oT:"_a^r.. _l 

i . e. -rãã= pnv=i;úf ar.rered bysurface coar nining or recramation operati-ons¡ priãr ï"=ì,äriåactivities over the rife of the proj""t. when compJ-eted, theAppricant shall submit ttre survey aña iit" Testing plans to EpÀ for
?ltiîIill -r:^ "_"_L:uftati_on with rhe sHpo. rhJ appiicant sharrimprenent the approved survey and site rllti"g'iräiË^iïï*;ffiå;consistent with the Secretarv of the Tntpri nrl c e{-=nÀrr.r- ^-r¡¡¡uqt uJ ctI¡Llcuidelines for . tdentif i@ 20_23) and taking into
::::.":: :::*:::t::11,,:ï* . 1:::i"e-pubric3t:'on r' rhe ercheorocrica rsurvev: Hethods and uses (1978: cpõ stoci 7õäi-0ffi
2' Sgtt"vt"trl T"=tin" . - The ÀppJ-icant shal-rprepare reports of the resurts "r-Et¡e-ãËn"orogical åna ni=toricalsurvey that are consistent r¿ith the secretar! of the rnteriorrsrfGuidelines for Àrcheorogical- Documentationr, (4g FR 4 4734-37) .

The Àpplicant sharr submit. tl¡o copies of all survey, Testing andEvaluation plans_ and Reports to nÞa for approvar aã'for_row=: a)EPÀ shall provide a copy g! arr survey, -iesting and EvaruationPlans and Reports to ttrã sHpo for a ¡o1day review period; b) Ínconsideration of the sHPo's coruuents, EpÀ wilr provid.e recommendedchanges or revisions to the Applicant; ãi the Àppricant ;;î';;;i;;the Plans or Reports in accorãance with' EpÀ's -fecommended 
changesor revisions and resubmit two copies of the revised prans orReports to EpÀ; d) EpÀ wirl provide 

" ã"py of the revised pr_ans orReports to the sHpo for a zo-aay review pãii"a; ãl i" "or"iderationof the sHpo's comments, epe shälr pi"lriãe approvar of finar plansor Reports to the Àpplicant.
EVALUATTON

:' . Based. on the plans andReportssubnitted¡v@nderStipuIations1and'2
(above), EPÀ shalr deter¡ninel-in 

"on=niiãtion rittt trt" sgpo, whichproperties located ¡,rithin the.proposed, EpÀ NPDES perrnit, disturbancearea over the life o-f -tfre projäct-.r" 
"iigibre r"?-i"ãiusion to the

.---t

4. Disputed Sites. ff a consensus
or if the ÀCHp
the Keeper of

Recrister etigibi tity,
a determination from

cannot be reached on National
so requests, EpÀ shall request

the National Reqister of



ãistoric P]aces- Eligibil-Ít1r of oispured sices shal-l- be assumeci
unt.il a forma-ì- determination is received and the or¡inion of the
Keener of the National- Reqister shall_ be final_

5- Assessrnq Effects. EPÀ shaÌI, in consuitåtion with the SHpO,
appfy the criteria of effect listed in 36 CFR 800.9 to culturalproperties that are potentially adversery effected., giving
consideration to the views, if âDy, of interested. parties-. rfadverse effects will occur to etigibÌe or potentially eligibleproperties, EPÀ sha1l, in consultation with the SHpO ana eCftp, seek
ways to avoid or reduce the effects.
TREÀTMENT OR HITIGATION OF ELIGTBLE STTES

6. Desicrn Avoidance. Wtrerever feasible, the Applicant shallavoid, by project design, historic properties risted in or eligibrefor listing in tn-e National Recrister. À11 avoidance measures willbe incl-uded in the rrPIan f or the Treat¡uent of Àrcheological
Properties,r described in Stipulation 8, below.

7. construction Avoidance. The Appticant shal_l_ not approve or
conduct any construction or activity for this undertaking-ttrat wi1laffect an historic or archeol-ogical property or a potentialhistoric or archeol-ogical property untii the significance of theproperty and the effects of the undertaking on the property have
been determined by EPA, and any treatment, ãs deenreò neèessãry by
EPÀ, is complete.

8- Plan for the Treatment of E1icrible Properties. The ÀpplicantshalL submit to EpÀ for approval, a ,'piarrtor the Treatment ofCultural Propertiestr (hereinafter referred to as the pl-an) that rnaybe adversely affected by the proposed undertaking. The plan shallinclude, âs appropriate, prans tor avoidance, controtled grading,
landscaping, report schedures, monitoring, rerocation, preserva-tion, reburial, recordation, curation--of artifactsl and/orrehabilitation of cultural properties.
rf the treatment of archeorogicar properties requires d.atarecovery, EPÀ shaÌl ensure that the Àpplicant deveiops a Data
Recovery Plan in consultation with the SHpo for the recov"ry ofarcheological data from historic properties subject to effect. TheData Recovery PIan shall be consistent with the Secretary of thernterior's standards and Guidelines for Àrcheological- oocunèntation(48 FR 44734-37) and take into account the coulcilrs publication,rrTreatment of Archeological Propertiesrr IAdvisory Counci]- onHistoric Preservation, ldraft) rõeo1, subjäct to ãrry pertinentrevisions the council may make in the pubiication piior to theconpletion of the Data Recovery plan. rt shalr slecify, at aninirnun: a) the property or properties where data recovery i; to becarried out; b) an_y property or properties that wirr be dèstroyed,altered or transferred withouC aãta recovery; c) the reseãrchquestions to be addressed through the data reðov"ry, with an



:xÞianacion of their:-eievance anci inporcance; d) the mechocis to be
:rseci, '¿ith an explanation of theii relevance co the research
quescions; e) the methods to be useci in analysis, data managemenr,
anci dissemination of data. inciuding a schedule,- f ) the proposed
<iispositon of recovereci artifacts, collections, material-s and/or
records pursuant to 36 cFR Part 79; g proposed methods for
invorving the interested pubric in the data recovery; h) proposed.
methods for disseminating results of the work to the interãstedpublic; i) propoded methods by which relevant Indian tribes, local
governments, or other specific interested groups, will be includedin the consultation process and kept informeci of the work; and j)a proposed schedule for the submission of progress reports to the
EPÀ.

Prior to approval, the EPÀ shalI submit the Data Recovery plan tothe Signatories of this PA for a 30 day review period. ff tne Data
Recovery PIan is revised, the Signatõries and Concurring parties
will be provided an additional 20 days from receipt to rãview and
com:nent on the revised plan. EpÀ shall elicit the views ofinterested parties with regard to the undertaking,s effects oncuLtural properties, including providing copies of Data Recovery
Plans to interested parties for revierv. Following its consultationwith, and taking into account the comments of, the sHpo, Àcgp andthe interested parties, EpÀ will- approve or disapprove the Data
Recovery Plan.

9- Plan fmplernentation. The Àpplicant shalL implenent the Data
Recovery Pl-an approved by the EpÀ in stipulation g (above).

10. Ànnuar Report. The Àpplicant wirl submit, in January of eachyear, to all signatories to the pÀ, a report summarizing theresults of the previous yearrs work_ conducted or courpleted in
accordance with the pÀ.

11- Discoverv of Cultural Resources- In areas where EpÀ has
determined (e.._9., fro¡n background research, survey, and./or testing)a high potential for additional National h.eqisteï-efigiUfe siteå,the Àpplicant. shall provide an archeofogiit neeting tñe Secretaryof the Interior's Professional Qualifications Stãndards (4g FR
44738-9) who t¡ill monitor the earth d.isturbing activities forevidence of cultural resources based on guidaríce fro¡u EpA, inconsultation with the ÀCHP and the sHpo. If sites are discovered
during nining or construction activities, the Àpplicant sha}I ceaseactivities in the vicinity of the discovery a-nä will irnrnediatelynglify. EPA and sHPo. EPÀ shall consult wiltr the supo concernin!erigibility of the property. rf the property is deternineáeligible to the National Reqister of Historic Èlacås, the Àppticantsharl prepare the site Treatment ptan - tor approvãt and
implernentation under Stipulations 8 and. 9 (above)

L2- Curation of Materials and Data from Àrcheotoqical Sites. EpÀshall ensure that the Àpplicant curates all records resulting from
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the surveY, testing or data recovery work stipuiateci in chis pÀ inaccordance with 36 cFR Parc 79, and that the Ãpplicant curates allmaterial- resulting from survey, cestine or -åata recovery workstipulated in this pA in accordance with 36 cFR part 79.

ÀDMTNTSTRATIVE

13- Access-- ,-The Àppricant shalr- provide access, wheneverpossible, to the known archeological and historical sites for EpÀ,ÀcHP, and the sHpo to monitor site testing, data recovery orpreservation activities"
L4. Dispute Resolution. Shoul-d the Signatories object within 3odays to any survey, Testing and Evaluátion pl-an, -o.t. 

RecoveryPIan, or other PIan, Report or specification p.rr=ú.nt to this pÀ,EPÀ shall consult with the objeci.ing party to resol-ve theobjection- If EPÀ determines tfrat Lfre ob-jection cannot beresolved' EPÀ shall forward all documentation felevant to thedispute to the ÀcHP. within 3o days after receipt of aff pgrtinentdocurnentation, the ÀCHp will_ eithèr:
i- provide the EPA ç¡ith recommend.ation, which EpA shall takeinto account in reaching a final decision; or
ii. notify EpÀ that it sharr comment pursuant to 36 cFR8oo-6(b), and proceed to comnent. Àny ÀcHp comment providedin response to such a request shalr bã taken into account byEPÀ in accordance with 36 CFR gOO.6(c) (Z).

Any recommendation or comment provided by the ÀcHp sharl beunderstood to pertain only to the subject "r the dispute. EpÀ'sresponsibility to carry out att actionÉ under this pÀ that are notthe subject's of the dispute shar-r remain unchanged.

Nothing herein- sharr precLude the_ Appl_icant from exercising anyrights.it rnay have to seek appropriaËô review of any finding:s,deternination or ruring wtriðrr may be made by any reguJ.atoryauthority under this pÀ,

1?- Review of pubric oþiections. Àt any time during irnprementa-tion of the measur-es stipufatealn this ea, should an objection toany such measure be raised by a member oi the public, EpA sharlt3\" tþ" objection into account and consurt as needed with theobjecting party, the SHpOr or the ÀCHp

16- _ Amendments- Àny party to this pA may request that it. beanended, whereupon the parties will consult in accordance with 36cFR 8oo-13 to consider such amendnent. while executing anamenrìment, the signatories or concurring parties shall not take orsanction any action or make any irre*r"."íut. 
""r*iirãni r¿rrictr wourdadversely effectl or precludJ consiaeãtion by the ÀcHp of alter-natives to avoid or nitigate the adverse effects, oD eligibreproperties.



i7' Reporc Dissemination. EPÀ siral-I provide cooies of a1l finalarcheol-ogical reporcs to the signacories of the pA anci otherparcies (e-g-, universitv ribra::ieé, the NationaL park service, tì:eNationai Technical Infoinacion service) as deemeci appropriate ;tEPÀ, in consultation with the SHpO and the ACHP

18' Terrninatþn- Any signatory party to this pÀ nay terminate itby providing lhircy._(_3o) days notice t-o ttre other p.rli"=, providedtfat the parties'wi11 consult during the period irior to termina-tion to seek agreement on amend.ments or other actions that wouldavoid termination- rn the event of terurination, Epe snalI comprywith 36 cFR 800-4 through 8o0.6 with regard to individual under-takings covered by this pÀ-

1?: . Non-compliance r¿ith the terms ofthis _PÀ may =:¡j"ct trrã-apFticant to enforcement action, as deter_mined by the Regional ed¡uinistrator in exercising her entorcementdiscretion-

Nothing herein shaLl be deemed to confer upon the EpÀ RegionalÀdninistrator enforcement authority beyond thãt which the RegionalÀrl¡rinistrator may have at l-aw nor be dee¡ned to be a waiver by theÀppricant of any right it may have to chaì-renge any enforcementaction which may be taken.

20 - Defaurt co-mp].iance bv EpÀ. rn the event EpÀ does not carryout the terms of this pÀ, EpÀ w_ii-I compry with 36 cFR goo.4 through8oo-6 with regrard to individuar unaeriaiings covered by this pÀ.

SIGNÀTURES

Execution and inprementation of this- pÀ evid.ences that EpÀ hassatisfied its section 106 responsibirities for this undertaking.
SIGNÀTORIES:

1. ÀDVISORY COUNCIL ON HTSTORTC PRESERVÀTION

BY
(name and title of signer¡

2. U.S. ENVIRONMENTÀL PROTECTION ÀGENCY, REGION 6

Date:

OnrM^
(name and title Date r ' tåf rl lr.t
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APPENDIX H

TNRCC WASTEWATER PERMIT

The Texas Natural Resouce Conservacion Commission approved Ëhe Hearing
Examiner's order to issue the wastevrater permit to DRRC on November 29, Lgg1.
The order issuing DRRC'S ltastewater permit and the draft pernit are prowided.
in this appendix. Motions for rehearing on this permit were due by December
22, 1994; if the Corunission did not receive a motion for rehearing, the permit
will be issued.

H-1
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ÀN ORDER issuing Permit No. 03511
to Dos Republicas ResoureOCaf Va¡qr¡e¿Cf¡¡øCfe*
Company, fnc. Tæ¡ trl¡tralRocor¡rcc

on November 16 , J-ss4, the Texas Natural- o"=oSHSnn3SH81or,
co¡nmission (cornmission) considered the application of Dos

Repubricas Resources company, rnc. (DRRC) for authority to
discharge effluent from mining operations at an intermittent and

variabre rate, depending upon precipitation, pursuant to chapter 26

of ttre Texas Water Code

The application was presented. to the Commission with a proposal

for Decision v¡ritten by Leslie craven, Àttorney, a commission

Hearings Exarniner, who conducted " preì-iminary hearings on

January l-2, March 2L, Àprir 2s, and June ls, Lgg4 and an

adjudicative public hearing concerning the apptication on June 20,

2L, and 22 | L994 in the cities of Àustin and Eagre pass, Texas.

The Hearings Examiner designated ttre following as parties to
the proceeding: the applicant, DRRC; the Executive Director and the
Pub1ic rnterest counsel of the cóm¡nission; the city of Eagle pass;

the sierra club; Theodosia coppock; Ladye, warter, and virginia
Eerring; Dan Riskind; Jesus Rubio; Ralmundo Moncada; and Humberto

Gamez

Àfter considering the Hearings Examinerts Proposal for
Decision and the evid.ence anq argrrments presented, the Texas

Natural Resource conservation. .commission makes the following
Findings of Fact and Conclusions of Law:
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''-" ':: FTNDTNGS oF FACT

''où'fräï*l+7r19t2,'DRRc applied to the .Texas water commission,
predecessor ag'ency to the commission, for permit No. 03511 to_..... *.:t,'authoËìLe-- tÈe. discharge of effÌuent from a coal mining
operation"iú'Maverick county, Texas at an intermittent and

variable rate, d.epending upon precipitation-
The application was decrared to be aùninistrativeÌy comprete

on Àug'ust 3, !992 and technicarry complete on october a9,
L992

Proper notice of the public trearings held on this appÌication
vras given pursuant to section 26-o2z of ttre Texas water code.
a- Notice of the initiar pubric hearing was published on

December Z, l_993 in the Eaqle pass News Guide, a

newspaper regrrlarry publishëd and. g,enerally circulated in
Maverick county, Texas, trhich is the location of the
proposed facility-

b- Notice of the pubric hearing r¡as mailed on November 23,

1993, by the chief crerk of the coutmission to arr persons

vho may be affected by any action taken by the co¡nmission

and to each person as required by 1aw.

DRRc's proposed mine area is located. generalry northwest of
Eagle Pass, Texas on 27oo acres, approxiurately looo to
L25O acres of which will be mined.

Three of four possibre mining areas (Areas À, B, and c) have

been considered in this application and wilr be penuittéd by

the order in this case. . Mining Àrea D, und.er consideration as

2-

3.

4-

5.



6-

part of the ful-l- mining plan before the Railroad commission of
Texas (Rcr) is not part of the appricatiòn in this case-
The proposed coal mining operation is expected to generate
betveen 7oo and goo jobs in the Eagle pass area and to produce

an annuar mine emplolanent payrorr between gro to $12 rnirrion

lith acconpanying tax revenues to rocar, state, and. federar
taxing entities.
DRRC/s drainage contror system at this facility virl contain,
direct, and discharge v¡aters associated with its proposed

rnining operations through the construction and utilization of
thirteen sediment contror ponds, four d.iversion and. two

interceptor ditches- commission regurations do not specify
design criteria for surface mining drainag.e control
facilities.
The RCT has jurisdiction und.er the Texas surface Mining and.

Reclamation Àct to regurate mining activities and. regulates
the design of facirities rerated to surface mining drainage
control and stream channe]- diversions.
DRRC has designe.d its treatment system to meet Rcr
requirements that ttre pond. facirities provide a minimum ten-
hour detention time for the 1o-year/24-trour storm .event
rainfall. The te.n-hour d.etention . time is enhanced by the
design, which factors in the effect of accumurated sedÍment in
the pond.s.

7-

8.

9.



10 - Diversion ditches are designed to contain .and route the v¡ater

fLov¿ generated during the 1O-year/24-hour.storm event from El-m

Creek and. ttre Elm Creek l¡atershed around the mi¡le site'

11- The sediment pond. design furttrer provides that the principal

and emergency spillways together can safely pass f lor'¡s

associated with the less freq'uent, although more extensive,

25-year /24-hour storrn event-

J'2- The sediment control pond d.esign incorporates the RCT

requirement that there be three years storage availability for

sed.iment in each pond. ênd are designed so that cleaning

activities vitl not interfere with the ability of ponds to

retain v¡ater runoff .

13- The sediment ponds d.o not provide either aerobic or anaerobic

effluent treatment but do providé treatment by means of th-"

detention time which allows ttre settling of sediments'

L4. The two primary geologic formations in the mine area are the

olmos fornation and' the EÌm Creek alluvium'

15. The Olmos formation, which und.erlies the entire project site,

outcrops on the surface generally in the south and southeast

areas of the site and subcrops under the EIm Creek alluvium

farther north on fhe site. It is cornposed of a consolidated

formation of clays and coals with some sandstone and has a

very low pelrneability of approximately O'13 to O'55

nillid.arcies, essentia).Iy that of ' cured cement or an

impervious landfill liner-



l-6- The Elm creek alluvium is composed of unconsolidated sand.s,

clays, and gravers deposited by the creek in the floodprain
and is more permeable than ttre ol-mos formation-

L7 - The tv¡o primary bodies of v¡ater which flow through and around

the permit site áre Elm Creek and Lateral 2l-.

18- EIm creek flot¡s into the permit area from the north, where it
has ephemeral fIow, and exits the perrnit area along a

south/southwest route. Àbout halfway through the site and

roughly in a rocation south of Lateral- 2L, Elm creek frow
becomes inter¡nittent-perennial through the remaind.er of the
site and do¡¡nstream from ttre project boundary. The alluvium
north of Lateral 2L remains unsaturated or dry v¡hil-e the
aÌluvium south of Laterar 21- is saturatec, containing and

transmitting groundwater.

19- Lateral 2L, a portion of the Maverick county rrrigation
Dístrict canal system, is pumped. upvalrey from the
west/southwest and ends roughry in the middre of the site.
Lateral 2t provides the primary infusion of water to the
portion of EIm Creek that fJ-or¡s south/southeast of the lateral-
through groundwater seepage and. d.irect return surface flo¡,¡
from the end of the lateral. Seepage occurs because the
lateraL is excavate.d'into the permeable Elm Creek äIluvium.

20. Besid.es grenerar moni.toring and reporting requirements, the
pennit contains the fol-J-owingi effJ.uent d.ischarge limitations:
daily average of 35 miiligrrans per riter (rng/l) and. daily
maximum of 70 mg/L for. totar suspended sorids (TSS), daily

5
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22-

average of 3-O ng/I and daily maximum of 6-0 mg/l for total
iron, a daiì-y maximum of 1-O ng/I total selenium and a Ph

reguirement of not J.ess than 6-o and not more than 9-O

standard units
Pursuant to 30 Tex- Admin. Code 5321-?8, an additional permit

Linitation to those set out in Finding of Fact No. 20,

requires that any discharge caused. by a precipitation event

within any 24-hour period J.ess than or equal to the

1o-year/24-hour precipitation event shall comply v¡ith the

Iiuritation of daily maximum o-5 ¡uill-iliter per liter (rn1/I)

settleab1e solids- This l-atter lirnitation does not apply when

the discharge is caused by a precipitation event greater than

the 1o-hour/24-hour precipitation event. If the precipitation

event is grreater tt¡an the 1o-yearl20-}:our precipitation event,

the discharge shall maintain a Ph range of 6.0 to 9.o standard

units instead. of othert¡ise appl-icabl-e limitations.
The Commissionts pérnit reguirements in Section 32L'

referenced in Finding of Fact No. 21, are greneralì.y consistent

t¡ith the EPA's CoaI Mining Point Source Category Effluent

Linitations Guidelines and New Source Performance Standards;

Final RuIe found at Volume 5O, Federal Recrister No. L96'

October 9, 1985 and are identical to the EPAts effluent

Ii¡nitations set out in 40 CER 5434.63.

The propo3ed method for treatment of discharges from ttre mine

síte through use of sed.iment ponds complies e¡ith the Best

Àvail-able TechnoJ-ogy Economically Àchievable (BÀT) required by

23.



25-

24-

the EPA and EPA's applicable Nev¡ source Performance standards

(NSPS) -

Selenium testing is consistently imposed irr all Comnission

miningdischargeperrnitsasamechanismtofacilitatethe

general gathering of d.ata on selenium associated with coal

mining operations- It is for this reason that the sel-enium

requirement is made a require¡nent of this perrnit'

The proposed d'ischargé would be to a series of unnaned

d.itches, thence to Elm Creek, ttrence to ttre Rio Grande River

in Segiment No . 2304 of ttre Rio Grande River Basin'

26. À discharge in compliance wittr the final terms and conditions

of Per¡nit No- 03511 will be protective of the quality and'

existing uses of the receiving waters and wilt comply vith all

applicable statutory and reglr1.atöry criteria

a. The proposed d.isctrarge r¡nder permit requirements will not

cause violations of the' general criteria' 'including

aesthetic parameters, tlrat govern strea¡n guality as set

out in 3O Tex. Admin- Code S3O7'4'

The numerical criteria applicable to segurent No. 23O4 of

the Rio Grand.e River Basin, as set out in 30 Tex' Admin'

Code S3O?.1o' are 5-O mg/I d'issoJ.ved' oxygen' Ph between

6.5 and 9.o stand'ard' units, maximum fecal coliform of

200 col/100 I[l, and maximum tenperature of 95 degrees

Fahrentreit. The proposed. d'ischarge und'er pernit

requirements r¡iII not cause violations of these critéria'

b.



d.

The proposed. discharge under permit requirements will- not

cause violations of the specific numerical- criteria for

aquatic l-ife and human hea].th found in 30 Tex- Àdmin-

Code S3O7-6 or of the a]-]-ot¡able concentrations of

hazardòus metals found in 3o Tex. Àdmin- Code 5319-22-

(1) À water quality study was run taking samples from

surface v¡ater in Lateral 2L and Elm Creek and

groundwater from the alluvium south of Lateral 2L-

Samptes r.¡ere taken from Septenber L992 througtr June

L994-

(2't The minimum analyticaJ. leve1 or trrrfÀtrr is the lowest

level- at which concentrations of constituents may

be measured with d.etection equipment by the

disctrarger.

(3) The study resul-ts establish that constituents

pertaining to r.¡ater quality standards in 30 Tex'

Àdmin. Code 55307-6 and 3L9.22 exist at levels

either below the MAt or, if they were of amounts

capab1-e of measurement, they vere within the

acceptable rangfe for ttrat constituent as determined

by the Cornmission and set forth in 5307-6 and

s319.22.

Findings in the above subsections (a), (b), and' (c) do

not take into account furtJ:er dilution of ttre effluent

that will occur fron storm t¡ater runoff'entering the



e-

ponds or from the discharges commingting r.¡ith receivingr

stream waters-

The designated uses for Segment No. Z3O4 of the Rio

Grande River Basin, as set out in 30 Tex- Àdmin- Code

S3O7.10, are contact recreation, high aquatic 1ife, and

public r¡ater supply. Discharg'e is mad.e directly to an

unclassified water body and, pursuant to 3O Tex- Àdmin-

Code S3O7-4 (h) and (k), Elm Creek and. various ditches in
the vicinity of this dischargie are determined to have no

significant aquatic life use. No impoundments or

hydrol-ogic conditions exist to changre this determination

and seepage fron Lateral 2l- is not sufficient to change

the interrnittent nature of the creek.

The proposed discharge under'þerrnit requirenents v¡ilr not

cause impairnrent of existing uses nor otherwise cause

degradation of the qual.ity of the receiving waters in
violation of 30 Tex- Àdmin. Code S3O7.S.

(1) Dor¡nstream flooding will not, be increased-and will
like1y be lessened due to the temporary storage and.

retention time provided by the sed.iment control
ponds, which act as a buffer to allow the release

of the water at slightly 1ower rate.
(2') Ànticipated stight stream flow gai.ns and losses

r¡iII come from increased pit, pumpage and losses of
some irrigation return runoff and area runoff. The

cumulative approximate acreage lost from project

f.



activities is only 1 to 4 percent of the total
watershed acreage above the site, causing only a

negligible impact on strea¡n flow r¡hich is difficul_t
to measure with any precision.

(3) Current EIm Creek v¡ater quality meets stock water

standards but does. .not meet drinking water

standards and is of'poor quality for irrigation-
27 - The appJ-icant has appropriately characterized. the quality of

water inflov¡ to the mining pits l¡hich will- uì-timately fÌov¡

into and be discharged f.rom the sediment contror ponds.

a- Surface v¡ater sampJ.es fro¡n Lateral 21 and EIm Creek and

groundwater collected from Mining Àrea C located in the

all-uvium south of Lateral- 21,, used. for analysis, are the

best represe,ntations of expe'cted. mine pit pumpage to the
sediment pondsr âs is further noted. in the Findings of
Fact Nos. L7, 18, and. 19 regard.ing the rel-ationships of
the water at this site-

b. Groundt¡ater samples from the olmos formation and the

alluvium north of Lateral 21 (Mining Àreas A and. B) were

not used because,, âs noted. in Find.ings of Fact Nos. 16

and 18, these formations contain little or no groundwater

for later contribution to the mine pits.
c- The 129 priority poll-utant constituents are not found. in

effluent discharges fron coal mine sediment control ponds

in significant concentrations to warrant technology-based

l-o



effluent limitations as established by extensive sampling

and analysis by the EPÀ-

d.- It is not stand.ard Commission practice to require

separate testing of coal l-eachate and this application

presents no special circumstances which rnight otherwise

warrant or necessitate a changie in this practice-

e. In determining the quality of expected pit inflov¡s, the

applicantrs study tested for inorganics in the

ground.water .tå organics in the surface waters-

Rad.ionuclides and various miscellaneous parameters were

tested. for in both surface v¡ater and groundr,¡ater samples.

f . Data on organics collected from the surface r.¡aters is

comparable to organic data from the alluvium and a direct

test for organics in the alhlvium.is not l-ike*Iy to yield

any better information than that found from ttre surface

vaters of Lateral 2l- and Elm Creek, as ttrese waters are

the prinary contributors to the alluvium grroundwater

supply.

28. The applicant has appropriately characterized the guantity of

the expe.cted r.¡ater inflow to the rnining pits and sed.iment

ponds.

a. DRRc's facility design assumes pit inflows !¡i11 prirnarily

flow from ttre Mining .àrea c aroundr.¡ater.

b. Contribution to the mining pits inflows from surface

rainfall runoff and. rainfall directly into the open þits

l- l-



is too small to be factored into anticipated fLow

caÌculations -

c- Às noted in Findings of Fact Nos- 18, L9, and 27(b), the

al-luvium beneath ltining Àreas À and B is generaì-Iy dry

and is unlikely to contain substantial- groundwater to

contribute to the mine pits.

d- The amount of fractures wtrich develop in rock generally

correlates to how britt]-e ttre formation is.

e. The g'eneral clay and coa)- co:nposition of the Olmos

formation (Finding of Fact No. 15) which underlies the

project site is malleabJ.e and is not conducive to

allowing the fornation of fractures wtrich rnight transmit

ground-"øater through v¡hat is otherv¡ise imperrneable

material. Should fractures'tleveJ.op, they l¡il1 generally

confine themselves to the boundaries of the clays and

coal which make up ttre olmos formation.

f._ There are no known fractures in the Olmos formation at or

in the vicinity of this mine site.

29. No special lining material is required for the sediment

control ponds at this pernit site.

a. No Comrnission or EPÀ rêgrulations pertaining to the coal

mining operations call for any special or artificial

lining for coal rnining sediment control- ponds and' no

showing was made that, unique circr¡mstances exist at this

site to warrant the instal1ation of a special. Iiner.

L2



b. fn-situ soils provide the lining for the sedi¡nent contro.l-

ponds at this site- $fhen in-situ soiì-s serve as thre

i-ining material, the likelihood of leakage depends on the

permeabiLity of the g,round beneath the ponds-

c- The sediment control ponds are either dug directly into

the impermeabJ-e ol-mos for¡nation, vhich is essential-ly of

liner quatity and under)-ies the entire project site, or

into the Eì-m Creek alluvium, vhich is und.erlined by the

O1mos formation-

d. Even should some ì-eakage from the sediment control ponds

occur, the effluent will not contain any harmful

constituents that may cause violations of applicable

water quality standards.

30- The applicantrs sediment control''ponds and diversion d.itches

are adequately designed to control, retain, and route r¡aters

generated by the 1o-yeaxl24-hiour stor¡l event around the mining

site, meet aII applicable federal and state regulations, and

will enable DRRC to meet pernit requirements.

a. It is generally not possible to contain and control all

waterflo!¡ generated. in a major storm event such as ttre

25, 100, or S00-year storns on a site as large as the

applicantts or involving a waterstred as large as that

which exists north of this site. No state or federal

regulations mand.ate such a requirement.

Àpplicable state and federal regtrlations do set r¡hat are

essentially identical limitations for discharges that

b.
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result from rainfall-s greater ald Iess than the

1o-year/24-hour storm event- These Iimitations in 30

Tex. Admin- Code 5321 and 40 CFR 5434 are set out in

Finding of Fact No- 2L-

c. The EpÀ has determined that the above-referenced

timitations found in Finding of Fact No. 2L can be met

using EPÀ's BAT and NSPS-

d- The applicantrs proposed syste¡n of ponds and ditches for

discharge treatment complies with the above noted EPÀ

standards and control tectrnologiies, referenced in Finding

of Fact No. 23-

e- Pursuant to Findings of Fact Nos' 7 L3, 26, and' 3o'

DRRCTs proposed system design is appropriate and v¡ill

enable DRRC to comply with ¡lermit requirements.

3l-- DRRC provided. ad.equate information on area groundwater without

having to test ttrree windmill wells and one hand'-dug weII

located north on the Pelrrit area -

a. DRRC has gathered over two years of monitoring data from

wells in the Same area and has made over 2OO boretroles in

its efforts to characteríze area groundwater'

b. DRRC d.id not specifically test the four noted vells for

quality and. permeability, but did' perform rrploprr tests on

the three windnitl wells to d.eternine whether they

contained anY water.

c- The two of three wind¡nill çte1ls t¡hich contained' trater

most likely draw- their water from the San Higuel

14



formation due to ttreir location northv¡est of the mine

site and the fact that they contain r+ater that v¡oul-d. not

generally be produced from the impermeabì-e olmos

formations -

c- The one 1931 Getzendanar geoJ-ogic map that differs from

the conclusions reached by DRRC regarding the line of
demarcation betv¡een the Olmos and San Miguel formations

is not rel-iabIe or credible data. Àt least ten other

more recently prepared geol-ogic maps disagree vith the

l-931 Gêtzendanar . map conclusion and support the

conclusion reached by the applicant/s expert-

32 - Upd.ated inforrnation related to esti¡nated outfa}-l drainage

areas, pond dimensions, and flor¿ data provided during the

trearing does not constitute a ''major amendment to DRRCts

application under applicable Commission rules.
a. Courmission rule 3O Fex. Admin. Code 5281.23 provides that

no amendment to an. application that constitutes a ttmajorrl

arnendment can be made r¡ithout new notice.

b. Section 28L.23 uses the definition of a "majorrr amendment

as that term is d.efined. in 3O Tex. Àdrnin. Code 5305.62(c)

pertaining to major amendments to pennits. Substituting

the term rrapplicationrr for rrpermit, rr found in

Section 305.62(c) defines a I'majorrr amendnent to an

application as one that changes a substantive term,

provision, requirement, or a liruiting parameter of the

application.

15
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c- The additional information provided.in the hearing does

not change a substantive term, provision, requirement, or

a tiniting parameter of DRRC's apptication'

CONCLUSIONS OF LÀW

The public hearing regarding the pernit application l¡as held

under the authority of and in accordance with Chapter 26 of

the Texas Water Code and the Texas Natural Resource

Conservation commission Permanent Ru1es-

The Com¡nission has jurisdiction to consider tl.e appÌication

and. is authorized to issue a pernit for the discharge of

effluent into the r,¡aters of the State-

Discharge of effluent in compliance with the terms and'

conditions of Permit No. 03511 v¡il] maintain the quality of

'water in the State consistent ú¡ith the public' health and

enjolment, the propagation and protection of terrestrial and'

aquatic life, ttre operation of existing industries, and' the

econonic development of the State.

Discharge of effluent in compliance with the terms and

conditions of Per¡nit No- 03511 wiII not violate the

antid.egrradation policy set forth in 30 Tex. Àdmin. Code

s307. s.

In ord.er to effectuate the policies of this state as set forth

in Chapter ,: of the Sexas Water Code and to administer aII

powers and. d.uties d,escribed therein, the application should be

approved and Permit No. 03511 be issued-

3-

4.

5.
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WHEREÀS Chairman John HaIl- and Commissioners Pam Reed and Peggy

Garner vote unanimously to issue this Order;

NOW, THEREFORE, BE TT ORDERED BY THE TEXAS NATT.IRAL RESOIJRCE

CONSERVÀTION COMMTSSION TIIÀT:

1- The application of DRRC for Permit No. 03511 be approved in
accord.ance with the terms and conditions contained in the
finar pernit attached to this 

. 
order and arr exceptions

inconsistent therewith be overruled..

2- The Chief Clerk of the Texas Natural Resource Conservation

Conrmission fors¡ard a copy of this order and attached. pernit to
al-r parties and, subject to the firing of motions for
rehearing, issue the attached permit-

3- rf any provision, sentence, clause, or phrase of this order is
for any reason held to be invarid, the invaridity of any

portion sha1l not affect the validity of the rernaining

portions of the Order.

Issue Date: filntl rr rr ra^NOy 2I 1991
Texas Natural Resource
Conservation Conmission

ÀTTEST:

orra À. Vasquez,
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TEXÁS NATUR,AL RESOURCE CO¡{SERVATION COI,IT{ISSION
P.0- Box 13087

Austin, Texas 7g7ll-3087

PERMIT NO. 0351i
(corresponds to
NPDES PERI'IIT N0. _TJg)

DOCKE-T o4ê-rau

For the Commission

PERMIT TO DISPOSE OF IIASTES
under provisions of Chapte-26

of the Texas l,later Code

Dos_Republicas Resources Co., Inc.
Eagle Pass Î'line

whose mail ing address is

P.0. 8ox 200350
San Antonio, Texas TïZZO-O3SO

is authorized to treat and dispose of wastes from a sub-bituminous coal mine (SIc
r 211)

located lPProximalely 5 miles northeast of the City of Eagìe pass and may be reachedby traveìing north on US Highway-Z77 then north ãnd easi on State Higñway t58g or
Thompson Road. The mine areã iJlocated on "Deadmans Hiìl'', Haverickóounty, Texas

to a series of qqnamed ditches, thence to Elm Creek, thence to the Rio Grande Riverin Segment No. 2304 of the Rio'Grande Rivei Basin

only-in accordance with effluent ìimitations, monitoring requirements and otherconditions set forth herein, as wel.ì as the rules of tf¡ä Teias Natural ResourceConservation Commission ("Commission"), the ìaws of the State of Texas, and otherorders of the Commission. The issuance of this peimit does not grãnt to thepermittee the right to-.use private or public property for conveyance õf wastewateralong the herein described discharge roirle. rt¡is'¡nclu¿ãs p*p.itv belonging iã uutnot limited to any i.ndiv-idual, paitnership, corporation oi oiñef entiiy'. -Neither

9oqt tlis permit authorize_ any'invasion äi p.rlonãi;ightt-nor any vîolation offederal, s.tate, or local lawJ or regulationi. lt is it¡e responiibility of thepermittee to acquire property rights ai may bã-necessary to'use the herein describeddischarge route.

This permit and the authorization contained herein shalì expire at midnight,five years after the date of Commission àppròvat

ISSUED DATE:

ATTEST: -



I Durlng the perlod beglnnlng upon date
authorl zed to di scharge al kal j ne mi ne'l 'lm'itati ons:

Ef f 'l uent Characteri sti c

Fl ow (MGD)
Tota'l Suspended
Iron, Totai
Sel enium, Total

/*'1 \
t*2\

Hhen discharge occurs.
lnstantaneous maxlmum.

2, The pH

1 /week

So1 lds 
(R

_ .= , D'lscharqe Ljmjtatlons
Dai jy Avg Da'ily l'lax SîñlIe CraUmg/] mg/] ms/t

J. There shal'l be no
visible o1l.

of issuance and lasting through date of explration, the permìttee js
drainage from area retent'ion þonds subject ' to the 

'fo'll 
owing ef f I uent

À

sha'li
/*'t\\ ¡,/,

eport)
35

3.0
N/A

Ef fl uent monltori ng sampl es shal'l

not be less than 6.0 standard
by grab sample.

0utfal'ì 001
0utfal 1 002
Outfal I 003
Outfa]l 004
0utfal 1 005
0utfal 1 006
0utfa'll 007
0utfal I 008
Outfal I 009
0utfa]'l 010
Outfall 011
0utfal'ì 012
0utfal'ì 013

(Report)
70 (*2)

6 . 0 1't21
0.1 (*2)

dlscharge of floating sollds or vlsib'le foam jn other than trace amounts

at the
at the
at the
at the
at the
at the
at the
at the
at the
at the
at the
at the
at the

spillway of
spiilway of
splliway of
spl'ìlway of
spi'ìlway of
spillway of
spil'lway of
spl'llway of
sp1l1way of
spl'l ì way of
spi 1 

'lway of
spl 1 

'lway of
spl 1 

'lway of

Page 2 of Perm'lt No. 03511

N/A
70

6.0
ô1

Report Daiiy Avg. & Dai'ly Max.
. l4easurement Frequency Sampl e Type

un'lts nor greater than 9.0 standard unjts and shall be monitored

be taken at the fo'l'lowinq locations:

retent i on
retentl on
retentl on
retenti on
retenti on
retenti on
retenti on
retenti on
retenti on
retenti on
retentl on
retentl on
retentl on

pond 001
pond 002
pond 003
pond 004
pond 005
pond 006
pond 007
pond 008
pond 009
pond 010
pond 01 I
pond 012
pond 013

l/week (*1) tst'imate
l/week (*1) Grab
l/week (*1) Grab
l/month (*1) Grab

pri or
prì or
prf or
pri or
pri or
pri or
pri or
pri on
prl or
pri or
prl or
prl or
prl or

to
to
to
+^
LU
fn
to
fn
tn
la

to
to
to
tn

mi xi ng
mì xi ng
m'ix'i ng
mi xl ng
m'lxing
mi x'l ng
mi x'l ng
mi xi ng
mi xi ng
mì xi ng
mlxing
mi x1 ng
mì xi ng

wì th any other
with any other
wìth any other
wi th any other
wi th any other
wì th any other
w'ith any other
with any other
with any other
with any other
wìth any other
wlth any other
w'ith any other

waters;
waters;
waters;
waters;
waters;
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D€Ftr{¡TIO{S At{o 5T^XO¿(RO P€RXIT CO¡JO¡TlOf{S

Âs req¡ired by Tittc Jl Texcs ¡rdrinistrative Codc (T^C) Chãpcer 3O5 ccrtoín regulaticrts âppcô¡- as ¡tardard
corrCitiorts in-¡rasrc ciischorge pccnits- 

^t( 
dcfinitiorrs cootoincd in Scctíor¡ 2ó-001 of thc fcxâi 9ater Code

shctt appty to this pcrmit ffd ore incorpocaccd hccein b7 rcfc:-cncc- tCditiq-ut dcfinitiocrs of çor-ds or pfrcases
r.tsed in this pccait 6re ôs fo(toss:

1. F(os l{casurcíÊnts

a- 0aíty average ftot¿ - the ariths¡ctic average of ¡(t dctereín¡tions of the daity dischargc rríthin
a pcriod of oæ cotend¡c ßþoth- The dai(y avecô€c ftot¡ dctccqinâtioc shot( cqrsist of
dcterurir¡ofioûs Eôdc oa at teast for.rr separatc dáfs. If ir¡st¿ntaæous ÀËa3urcrrEltts aîc uscd
to dcteraine thc daity discharge, thc dcteroir¡atior¡ ¡hatt bc the ôverage of att irstants¡cous
ræosureírrtt takcn d.rring a 24-hot¡r pcriod oc d.rrirrg the pccicd of d¡ity discl¡¡rge lf (ess than
24 hours- Daity average ftor¡ dctecnir¡etior¡ for íntecaitteot dischsrgæ shôtt cor¡sist of a
ainirr¡¡ of threc fto+¿ dctecsir¡atior¡s or¡ days of dischacAe.

b. lnstËntar¡cous fto+¿ - the ocasurcd fto+r d.¡ring the oiniqr-u tiæ reg¡ired to opcr-6te the ftog
areosurirç dcvice.

c- Z-ho<rr pcsk (dccËstic s¡stê¡ater trcåtsEnt ptants) - tt¡e naxi¡q¡ ftog sr.¡st¡incd for r t¡¡o houc
pcriod d¡rir¡E the pcriod of daity discharge. t{uttipl.ê le€sureíients of instantrocous aaxi¡r¡¡
ftoq ¡{ithin â t¡¿o-houc p.riod ".f bc ccr¡pared to the pcraitted Z-ho<¡r pcak fto{..

d- Daity auxím.ra ftog - the híghest totat ftor¡ perÐittcd for ¡ 24-ho<¡r pcr¡od.

Cor¡ccnt ra t i on XcasurcíËnts

ô. Dci [y averogc ctrÉefltrst¡on - the arithsetic avecage of att cfftuent sanptes, cocpo¡ite oc greb
as rcq.¡ired by this pcrait, ¡.ithin ! pêr¡od of orre catcdâr Fsrth, coosisting of at least fo<¡r
seP6r6te repfca€ntrtiye !ËasuccÍs¡ts- (i) For dq¡æstic r{ssteuster treatûEnt ptsr¡ts - t¡hcn
fouc srçtes rre mt ¡valt¡bte ín a caterdar ænth, the acitfuoetic average (rrcightcd by fto+t)
of att vatucs in the prcyious for¡r cor¡secutive ror¡th pcriod corsisting of at le¡st fot¡c

' trtasu¡-eíents sh¡t[ be utitized as the daity avcrage coocentration. (ii) For att othcc
rlosteeôter trcrtlËnt ptants - t¡hcn four.s€dp(es rrê not avaitabte in cdterdar Erth, the
¡cith¡rtic rvecagc (r¿eighted b'y fl.ó+.) of att vatucs t¡ker¡ d.¡ríng the ¡or¡th sh¡tt bc utitízcd
âs the daity overagc ctrtccrìtîatioo.

b- 7-day averagc cdrcntcrtlsr - the rcithætic svecage of ¡tt efft¡¡ent ssætes. coçocitc oc
grab. uithín a pcciod of onc cotcndar rreek, cocsístir¡g of !t [esst three scpacate reasucêrËnts.

c- Daity rnaxiru.n corrccntirtioo - the ¡a¡isr-u concerttrâtiofl qEasurd on ! sírptc éay (út ccopocite
sry¡pte).

d- Fec¡[ Cotiforn boctecia-the ni¡¡ùcc of coto<¡ícs pcr 100 aít(il.itccs efft¡rcnt-

Sarçl,e lypc

!. Corçosite saç(e - c saç(e rradc rp of ¡ ninisuu of three effttrnt poctlors cottectcd ln a
cd¡tit-xroqs 24-hour pcriod or d:ring the peciod of daity disclracge lf tcss th¡n 24 ho<.rcs, rnd- cocöir¡cd in vottæs pcopoctionat to ftor¡ cottected no ctoscr thún tr¿o hoqcr; oc ¡ ¡ocPtc

' cqrtlrrrc<¡sty cotlectcd, pcopoctiooat to ftos, In a contír¡lot¡s 24-hour pcrÍod or úrrlng thc
perlod of daity dí*hargc lf tes¡ than 24 hoq¡rs-

b. Gcab ¡crplc - ¡n trdivíd¡at earçl.e cottcct¿d In tess than 15 E¡rutes.

frcôt!ìÊnt facil,lty tf"c¡t¡tyl - Uaste¡.otcr facltltlcs r.¡scd In the coñ/ey6nce, stocagc, trcrtænt,
rccltltlnl, rectartiqr udloc disposet of nnlclpa[ scs6ge, lrr*¡strlat s6rte3. rgr¡cuttur'6[ ¡.rates,
rccccrtlqrâ[ s!3tea or othcc srstc! lr¡cttdinc ¡tt¡dgc hôndl,lng oc di3posst facitftles qrdec thc
Jurlrdíction of thc Cæris¡ior¡-

fhc terr rsttrCgçr ¡hatt æao the ¡otld¡ rftC pceclpltrtc3 úepccatcd fcqr ssster.{¡ter by rntt procc'3c3t
rf¡lcf¡ ¡co rìot rcgutatcd ¡¡ h¡zacdor¡¡ g68tc.

lof{tToRlt{G 
^f{o 

REPO€Til{C
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Sclf-Repoct ing

fl T^C 5305.125(17) l{ooitorlrç resuttr gh¡tt bc pcovided rt thc Intervatr speclficd In the pcralt.

rrJc 10./88
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3.

untceg other..is€ spccificd in- this pccmit or ott¡c:a¡isc 
"..*:d by t9 ccnaíssio.. the pcccittec shaItcortd'Er effttrnt sacp(ing o.a,.p"åi.rs i.,.cor¿o..e ¡¿ith ft T^c jgjlg-4-ll9-Z-

Untess othervise spccifícd,. € rþnthty.eff(ucnt repoct r¡rst be sd:rlitted cach srcnth by thc ZOth day ofthe fottoeing arcr¡th for cach dischacõc ,t¡ích ¡r ¿..c.¡¡.¿ u" ìi¡îp.r-it ¡*¡cther or not r discharge ist¡ade foc thôt aþnth' Krrcvírrgt-y ;ii.g ";y fa(se staierJ.,; ; ;y such reporr m€y resu(t io theiapoeition of crinina( atd/or.í"it lãtiii, ". p.o"idcd b./ srare [ôy.
Te¡t Proced.¡ccs

l=t-pcoced'rces fõc tÎ-ilrít-or pottutoots-sh¡tt- cøpLy |.lrh pf,occdrceg spccified ín 3l T¡,cliill;i;lli;lt;J,:-"'"'c¡1*rts, te3ts. cnd catcutat¡o.,"'j.ii' bc accurarery accarpr,íshed in o

Recocdg of Regutts

3l T^c 5305-125(1r) !*o.itoeing rd reporting rcq.rirent¡ .rc rr for.f.or¡g:
(a) Honitoring sa¡ptcs orrj ¡æasurcr¡ænts:hal,L bc takeo at tiræs and ín I b¡lrncr.so as to bcrepresentative of thc apr¡ítoccd activíty.

(c) Recocds of arcnitocing actívítics sho(t irrtr¡de the foil.ovíng:

(b) Íorritocing ¡rrJ repoctíng- fecocds, trrl,trding stríp ch.rts ar¡i recocds of c¡l.ibectÍo<¡ ¡rdmaintenance, copícs of er,r, records..g!rf_by;.-p";;;: and the ccrtifíc¡rìã regrired by40 code of Fcdcrot' Rcautetíoos szu-isca><Ð'"h;it-Ë';tai*d ¡r the facíUty site foc apeciod of three ycocs frot tt¡i ¿ate of thc cccord à. s"..pl., EEasuceÍËnt. report. orcertif icatior¡' This pcriod r.v bc exrcr,c.d ;; d;-;ã;t of the executive directoc-

1-

5.

ó.

t!-) date, tlcæ tF.?1.. of sapte oc E¡ecsurcocnt-(f f 1 fdcntfty of irdivid,at dro tottcctcd the r.çi. or sudc the æasure*n¡;(iíi) d¡te of orutysis,-
(iv'¡ idcr¡rity of ihe i.r¿¡v¡¿r.t a.d tabocatoly É,o pccfococd tfre arut¡ærs;(v_) thc technig¡e or æthod of arratyrsis; and(ví ¡ tt¡e ¡csu(tj of the ;a¡,si.;'["'r..r,.r,..

Thc pcriod d¡ring rt¡fcl¡ rccords ¡cc rc.I¡írcd-a1-h,k-.pa,¡latt-bc r.,r@!tlca-(ty cxtendcd to !.d throoghIlit{ïå.oi,.fftttå or arrv '¿t¡"i"tËirL oc Jr¡icìif-*rãi"".o,t rctron thar Eay bc ir*trtuted

.fdditionat Xooitoríng by peraittce

If the pccaittee æ<¡i¡e.. arry po(tutent ât- th-ê l,-ocatfor¡(s) dcsígnatqC trcrefn æce freg¡cntty th6orcqrírc.c by this pccait *¡ttg lep."iü'"ät¡i.ut ;th-¿-'.r--;;rficd above, thc resutts of sr¡chcþníto.iris that Írdicate p.Ttt .àL"çi¡iä';"tt b. äñdä rï.the c¡tcutstiofl ffrJ rcportlns of thevatr¡e slüaitted on the 1i+ri..a;iÀai'.;ft*"t report- The resutts of sr.¡crr ær¡ítorfng'tf¡at f'cicateï:il';î*ì:itî ?F.ã:fctJ arrr ìr,ctt,¿"i ¡" "otàiiüà. r*reased i,-ùiäy or s¡apr,rng

Cat lbcation of lrtst|-t¡æntg

Âtt autq¡r¡tic f(o*¡ ¡tasurirp and,/oc cccordir¡ dcvfces atdloc tota(f¡fGg îtell req¡ircd b), the peraftfoc oeasuclns pcraí t I l¡rítoj trt- *.t t 
'Ë'rccur¡tety 

"ito".iJ Ç e trafncd pecion rt ptânr strctrpani cs often thercafter- a¡ rìcccsslry to cnsuce cccuracy. tx¡t mt tess often tt¡¡n crå¡¡tty urtessttrthorlzcd bv thc E*ccutive oiccctoc ;;; a';,ro"" pcrf.{. '3*r,-*åg"stratt veclfy In erf tfng ther t{¡cflt;¡J: fiï::f$f":t¡."#Jït}":ä;"tc iesqtts. o,pìI"'or tr,. v."iii""i¡ä.iitr u. tçt-ii
Co¡¡pl, larre Schcúlte Repocts

3l .¡19 !305'125(1s) RcPol't3 of cæpl'larrco o. *oçtf*æc nf tå, oc lrv pcllccsr rep6¡¡s o.rr lntccfú!rnd f fnat rcq¡f rcrw¡tg'coogrtç .r{-*i-õtr"... J"h.Irù;ñil pcref t ¡h¡il, bc sd¡rf ttcd r¡o larecthan 14 dara fottor¡íng eacfi ¡chcdl(e ¿to -

Page 4
nc 10/88



7- Hocrcrptisoce l{otific¡tioo

a' 3l T^c 5105'125(9) untess specifie,J othccsisc, the perarirtee shôtt repor( sny rÌoôcooçti6nceto the execr¡tive director !r!ch cuy.."J..,ger hucun heatth or safety, oc the cr¡virocx¡.'nt-Rcpocr of sr¡ch iofocmotior¡ shol.t u. p.""iJJäcity víthin 24 hor¡rs frq¡ the ris¡e the pccaittecbccc¡rcs osa¡-c of thc nofìccçtionce- 
^ 

vritten suF.,rissior¡ of srrh infocirotioa shal.t atso bcpcovidcd ¡rithin f ivc *ocking'dcys of th; ;i; tÉ perrníttee b..;;.;;;c of the narccpt i¡r¡ce.
Thc r'rit(cn sr+rissioo shat[.cootcín a- descripcioc of-the r¡oncanp(far¡ce arrJ its casse.. thepotentirt danger to ht¡¡¡sr¡ hea(tt¡ or safcty, or't-hc crwirøentj-tÈe pcr_iod of norrccpUarrc,irrtuding cxtct dotcs and tì6s,' íf -thc i-.L-ptì.... r,". r,ol'ú.,i'io'....ao¿. thc 6nriciprtedtí¡rc it is exPcctcd to co.ti'-rj arrJ,. stipl -taìã 

o.r ptarrred to r.d'rc, etioirrate, *ø p.."..,1rccurrcnce of the norrq¡ptic.ce, acc to àitigotc rts odvcrse cfa;;;:
b' Ârry noocccptía¡rcc ¡á¡ict¡ is 40:( ovcr the pcrmitted efft¡¡cr¡t tÍa¡itatlon chail, be îeportd ocattysithin 24 hot¡rs rd in r.citir¡e to thc Dís;;ic;ó;f¡c. r¿¡itmJ 

"..ll"s-o.y" of beccrirp araceof thc co<rjitiq¡-

c' 3l T^c 5305-t25(12) 
^n)' 

rro,Ectptiancc orh€c thôn that. spccif icd in this sccrim, oc 6rlyrcq'¡i¡cd Inforaction not stÈqitted or suË¡oittcd incorrcctty,';"ii ù r'ipoctc¿ to thc executívedircctoc- tt prorytty as possibto. aiiti;-..*+r¡...o,t æ6ri6 to reporr rhcse r)?cs ofnoncoc.ptíaræc qt the ry¡thty setf_repori foc¡al 
-

A. Sígnatories To Rcports

3l TÁC !305'125(t4) Âtt reports ond other infocqration req¡cstcd by thc executil/e dírectoc shatt bcsÍgæd by the pcrsoo ard in the marncr req.ríred bry jl T^C g3Os.tZS (rctating to Signðtoc¡es toReports).

PER'{¡T cof{otTtol{s

Gcocra(

!' 31 T^c 5305't25.(¡9) lft¡-erc 
-the perurittee bccæ; assre thãt it foítcd to sr;Êoit ¿ny rcleventf¡cts ín a peraít agptication, or stùnÍttcd ¡r.ã"i*i-¡iià.r.t¡o., in an appl,icrti".'roc ín snyrcpoct to the cxcc¡¡tive dírector, lt sh¡ll prøptty =..t it strh facts oc fnforaatis¡.

b' This peraít ls grantcd oo the basís of the infocaatíon sr+pl.tcd ¡rrc rcpcescntltis6 lnsde bythc pcreittec d¡r-i¡rg the rPPticatioo proccss ¡¡ri ln ¡eti¡rrce r+oo the ¡ccucôq/ an:t cocpl,ctegssof th6t Ínfomatíorr crd thäse repreientati*.. it't.r not¡.. rnd opportmíty foc a hearirg,
lfit-fryit-"tyts Fdífi€d' t*[.''Jud, oc rcvokcd. fn ¡¡lrote oc ln parr lo ¡ccocdaæc síth 3lT c 305'ól-305.68, drring tis tiro¡ foi caurse ¡;iüJl.,c;-Lt not Uqít¿d to, tfte fo¡,osing:

1-

(i) Viot¡tioo of any terns oc cordítiorrs of this peroit,.

":

(li) oötaíníng thís pcrnit þ rnisrepcesentation or faíture to discLose fùtty rtt rctevantf6cts; ot.

(if¡) 
^ 

châr¡99 In arry cqrJitíor¡ that reg¡íres elthec r tcr¡poclry or, pcm¡sncnt rcd-rtio<r oretioin¡tioo of
the ¿r¡thocf zed dischcrgc.

c' 51 T^c J505't25(ó) Thc pcrrnittee shatt furnlsh to the executiyc directoc, rlpoc rcqrðt !ñJsfthin a rcasorubte..tíat. ary infocrnatim to ¿otcr¡n¡r,e r¡trether ao*o.*irti for craending.rctotlrE oc, suspcrrcing, 
-oc 

ter¡n¡r¡atíng th. ;;;ii: i¡i pcra¡ttce sha¡, atso ft¡rni¡l¡ to thecxccutfve dírcctoc, r+m re<¡¡.st, copil"-oi;;;;¿ .[ìt..ra to bc tcpt by thc pcmrt.
Cor¡p( lar¡ce

t' 3l T^c 5305'1u4 
^ccc?tsrice 

of the pcmrlt by thc pcrson to Érc¡¡ lt l¡ fssrrcd coGitftur6 6nack¡ror¡l'cdgcrænt end ägcecrrcr¡i tr,ü 's*r, p.É*î"r[['ã*ott slth ¡t¡, thc teca¡ ¡nj corrjitfonscqôodícd In thc pccafi, and the rutes ¡rrl othcc ocdeca of thc cø¡¡Ís¡roo.
b' 3l TÁc l305'125(l).rhe pcrnlttec has- a drty to ccarpty elth att co¡¡cttfqr¡ of thc pcmtt.f¡lture to cocPty {att "ny 

p.-ii ."ntittm 
"å.otJtui.-" I vlotatfoo of thc pcrnít cnd the Tex¡sgatcr codc oc thc Tex¡s ioild ¡¡6stc Dlsposrt i;t:-;,.d ù'cro.'d" fo¡. cnforcqrænt actlon, focpccnit otÉrìd"Tt' revoc¡tfor¡ o" rr,sp.*im, o.-iå"-åiãt or o pcrnlt rcner¡ct appllcrtloo ocof an app(fcatlon foc a pcrnlt fqc'cnothec'f"ciiiiy.-"'-'

Pqgc 5
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a

c.

fl l^C 5f05.125(l) ¡t shsL( not bc a dcfense for.a pccraittcc in.o enforcsr¡cnt ãction thât itt¿o<¡ld hove bcm irccssery to hatt oc cd,-,.c thc'p...iited i.a;"iay in ordcr to mintaincarptiorrce vith the corditioos of thc pcrrrir.

3l T'(c 93o5'f25(1) Thc pccnrittec sha(t take- all reosor¡able stepo to oínir¡íre oc correcr 6nyôdì/ecsc lcp¡ct or¡ tf¡e cr¡virormeot resuttir,g-'træ r,o.c-piìà.-"fu the pernit crd shar.i carry
ä: ffi.ffif: ot "tt reaso.¿btc to p..r.r,t sígnficanr cdversc íapcËts o.rr,,.rr,*, ¡lottt o.

31 f^c 5305'125(s) Âuthori¡atio. frqa thc cccuiss.ior¡ l¡ rcq.¡ired bcfoce bcgirnirç orty cho^ge
:Ul.tffjtted 

facil,ity oc cctivity il"; r¡or¡td resutt rÅ no.cocptionce ¡¿irh other pcrroit

3l T^c 9305'125(15) Â pernit EEy bê ôí¡cûiêd, sr-tspcrdcd ard reisst¡cd, oc revokcd for case-The fíli.g of a ceq¡cst by-thc pcrrnittec for e. pccoít æcndncnt. strspc.sior¡ arrJ reissr.rvce.oc tccnír¡atio., oc a rrc-tìficatiq¡ of ptarrred dortg.. 
"i -,ü"ìËacd no.corçtia.ce, does rrct3tôy âûy pccnít cordÍtion.

There shatt bc no r'r¡c'thorized,þpcsscs of ¡.sstcr{6ter. For FJrpose3 of this pcrait a bypossls cq¡sídcred the dicchorg. of ,-¡t..oiJ o. po.tíottv tl."t'J-rlla.roa.. r.{rich excceds thepccrni t t iraits end ls n.t ca'sed :ot ety ry E.. rc1 of God. Routir,g u€stesatec aro<.rd r tre.t'Er¡rtnit or tnits resuttirrc ín a discharge'tn¡.¡, ¿".. r.r.t.ã-Ëãìt liaits ic r¡ot a blæ¡ss.ln thc event thot a discharge o-f partiatty lc rntrested r"rt.rot." is antícipated to cô,,se !víotatíooof pcrurít Liarits appticit¡"., ttJtiu" s(ûrittcd to tte èq¡aissioo foc ¡uthoriz¡tío.to discharge .'¡tîeatcd 91-pgiiiolty treotJ-r¡astcvater Frcsu¡rnc to section 2ó.0rgl of the TexasUater Code and 3l TÂc aOS-Zl-i0s-!O-

3. lrrspcctioos and Entry

1. Pcrait 
^Íwr*rstt

a.

b.

31 TAC 5305-125(10) lnspcc^tion Erd eotry sh¡|,t.be al.tor¿ed as prescribcd ín the Texrs u6tcrcode, cheptecs 26,2r atú2g, and the Tix¿s sotid vurt. oirpoåt 
^ct, 

Tex6s civit stôrut?3,Árticte 4Tf-1 , gl-

The asòccs of the ca¡nissior¡ orrd crçtoyecs and.agcnts of tire cø¡íssioo arc entítted to enrêrarry g'òl'íc oc prívttc proPcrty at 6¡¡y rcoso.,åbt. t¡æ ioc-ir,i-trr-posc of ir¡spectir¡g ardírwestisatlng cin¿¡t¡orri råt"tí.,o i"ï..s-ìì.7à] ;;;"';; tì.,.-"t"to. xcøócrs. ccptoyees,oc tgent3 lctirE¡ t¡dcr thís ô-uth-ocity rt¡o entcc n"i"ii."ir"þrty shal.l obsa¡y¿ ¡¡.cst¿btist¡¡rrotrs rqtcs arrl relutat¡or¡s-' corrcr"¡.rg 
"Ii.ii, 

- 
fãii.*r securiry, ¡rd f írePîotcctioo, cr¡l lf thc Pr-opert)'has aanagerrcnt-Ín cesidcr¡ce, srratt fiot¡fy ¡arugõænt oc thcpc'.sor¡ thcr¡ Ín criarse of his pieseæe arå sr¡att-cxi¡iËi; p.ö;';;:d.rii;i":=î;ä';L"..crçtoycc. o.. aEêît ig cefi¡scd ihc right to-.r,i.r ¡" ãiäÅÀii;'.I'p"r"".. propert), r¡¡cer thísruthoríty, ttre executíve dírectoc ;i -i;;i" 

the recreãies authoïized fn Texas gater codeScctiorr 26.123-

!. 31 T^C 5305'125(7) The^pcrarittee shatl.-eíve. rrotice to the executíve dírectoc pcior to pfrysic¡tatter¡tioos or additÍocs to the pcrniited 
-facil.ity ii-r*i]Jt.rðtio..s or additiors r¿outdreq¡irc a pccnit mendrænt o...rutt ¡"-" viotat¡on of pccnit res¡ircr¡¡eots

Príor ro añy flcltítv gþdÍfíc¡tis,s. addit{ors arrl./oc.cxper¡slo.s of a.pcrrritted facítfty that
'.itt fncrcasc the ot-eot gapocity b.i.,.'d-;i; çrn!tt-c< f[on, the pcîn¡rrce ¡r,"t rppty for cr¡jobtain propcr authär'lzatfå f"; tÀ:-c;ils¡on bcfoce cæræ<rirq cmstîr.Etldr.

:l llt t305'r25(2) r!r:,TTr,tÎ aust.appty foc an ûr'er¡*ncf|t oc renen¡l pcror to expirutfonof the exfstlng Pcralt In order to cor¡tín¡e'a pcraittcd activity rfter thc cxpi¡atím date ofthc pcraít' Âuthorízation to contirx¡c r,,ct 
".ì¡"¡tv "iri-iiäi*ì. .po., the effêctir! dcr¡iatof soíd cpp(fcatlon-

Prlor to acccpt¡rig t{rtte3 -¡J¡ich ¡rc rþt dcscclH fn thc pcroít app(Ícrtlør oc rt¡lcf¡ r¡outdrc¡ult fn a rfmfflctnt drüisc ln thi-q't;trq,;" q-t¡ai;'trrc cxfstlng díschcr¡e, thcpccníttee d'''t rcpoct ttrc proposãd".,gËto tlhc cåís;iå.r.-'tÃo pcîafrtêc q¡st 6pply foca pernit mendeeît reftccting'&v *.itl.y 9hgçç" In peralt condltfms. lræl,r¡díng efftr.¡er¡ttfeít¡tfor¡ for pottutants not ¡ååt¡li.¿Lrrr t¡r¡t.¿ by thr¡ perart.
lcx¡s verec codc f2ó.029(b) áftec.¡ gôtfc heacfng, *i1.. of Étch sl¡att bc gíven to tfiePccnittee, the coa'rs¡ron 

-o.ây req¡fce''ihi-pcrnft-tc. ir--ir* io tf"e, for good crr¡te, roconfocn to ncr oc ¡ddítlonct 
"'.,tdiiiñ.-'äå co-¡."¡-,-.t iti 

"iì* thc pcrn¡ttec ¡ re¡so.abte:k' ::'inîr:"*iffi ,1;f;,*:" iä¡. ¡ o... "J; ;;ìì.;rí ;ïi .r* p.àî ìi*, .r,.

b-

c.

d-

Pogc ó
ntc 10/88



5. Pcmi t Tronsf cr

ô' Pr¡oc to sry- tr¡rr¡Gfer of thi¡ pccnit, cq¡míssioo appcova( -Jst bo o6taíæd- Thc co..-íssiooshatI t¡e rrotificd, in v¡íting, äf arry-cåerç. ín cor¡iiol oc or.crshíp of faci¡tics authocízJby tf¡ís pcr-mit' s{,ch notificiticn shor¡td bc scnt to the pcr.trit Áppl,icrtion tkrit in the u€te..ar:aI ity Dívision-

b' 3t T^c 5305-125(13) 
^ 

Pccrqit aráy h -trcnsfe¡-rcd o(|ly accocding to thc pcovisions of jl TÂc5lo5'ó4 (retating to fcônsfe.. of Pec'it3) ond 31 TAc io5.9z (retatíng to Áctfoo o. lppticatio.foc Tr¡nsfer)-

Rctatio(lship ro flazôrdo(¡¡ Uaste 
^ctivitíes

Thil pcmit docs rrct .utl¡orizc ar¡y 6ct¡víty-of hozcrdo<rs rotid r.!3tc rtor6gc. procesaing, or disposrI¡i¡ich req¡iree a pcreít oc othc. å.¡thorízaiiqr F.t;-;;lä". Solid vaste Disposal. 
^cr, ^rricte

4Tf-7, Ver¡rqr.s Ámotâtcd Tcx¿s ClvÍ[ Stlturca-
ReIotiortship to Uôter RÍCht,

DfspoeaI of trected effl,trcnt try orry ¡eons othcc th¡n discharge dícêct1y to the r.ters in the state s¡st
h.tn[:"[ty 

authorizcd ¡n it¡" p.."ii o.¿ r*v reqr¡ire .ã.Ã¡t Frcsu.nr ro ch'prer 1l of the Tex¡s

Propcrty Ríghts

iltJltl1tt'125(1ó) 
Â pcrait docs not cor¡'/cy any property rÍghts of any sort. or ar¡y cxctr.sive

Perait Enfocccabil.iÇ

rhe corrcitiors of thís-.pernit are scverabte, 
_arrJ 

l-f arr¡ pc-ovisím of thís pccait, oc the açpl.icatíonof ¡r¡y provisioo of this pcrnit tã 
".ry 

-i¡ro'st8r)ces,' 
ís hel,d irwrtid, the açpticatiø¡ of sæhprovision to other círctmstarres, arrc tht reøirder 

"i-it i" Ë-ìa, shrtt not bc ¡ffected therety.

ó-

7-

8.

9-

1-

2.

3.

1-

OPERATIO{AL R€CUTREHEÍTS

31 T^c 5305'125(5) rhe pccrlttce ch¡tl, rt al,l. t-iocs property opcrâtc arrj ¡aínt¡in rtt facll,ltics c¡¡csyatcrñ¡ of treat¡rcr¡t and cørtro( (¡nd rctarcd- 
"rgl"ti.rrd.rí ¡¿¡lcl¡ rcc ¡;i;iiJlr tsc¿ by theperaÍttec to achíeve corçuarre r¡itÀ the-cor¡rít¡o; 

"r it. p.Á¡t-
tlntess othcrvlsc spccf fic{ fn thí¡ pcmÍt oc othec¡.¡se ocdered þ trre cconíssíør, the peraíttee shattcoopl'y síth ¡t't pràv¡s¡q¡¡ of 3l rrc Ciiic.zr - 319.29 ;*r;;l.c thc díscl¡¡rgê of ccrt!în h¡zcrdor¡srnetatc, ard r'çor¡ ..cqr€t of thc o*o.Li¡"o gír'..ìg;-t-h. Ë-ä1.* såal,l, takc saryte¡ of the finatcfftucr¡t and prwídc'Prop<r ana(ysis of s¡.tcl¡ sa¡¡ptcs ro J.J..'ìo de¡¡sstr¡te conpl,í¡rrcc r¡íth thcserutes-

tn accocd¡nce ¡{íth 3l T^c Sj35.ó:

a- The perorittee shatt mtlfy the Executfve Dírector fn scftírE of any c(osure activíty orfacil,ity cxparuiør at [easi 90 duÊ pcror tã-"rtt¡ä such rctiyíty.
b' ctosure actívftles lrætudc thoge assoclatcd ¡rith any pft, pcrrJ. tagoon, or sucface iapq-r¡óncr¡tregu(atcd by thlt pcmít. 

------ -"' r'r' lsst rqvqr' er ðv¡ ¡€

The pcrníttec ls resDmtlble foc lr¡stottfrrg pcíor to pl,ant star-tç, crd stöscqgentty aaintalnfr¡,tdcquatc ¡efcss*dt io p...tÊ,rt thc dí¡chargà of .',tclotJ ã"- fnadcqntcty trcatcd s.ster d¡rfruclectrlcrt Por¿cr f¡lturci uy æ..tr or iiii-"to po{.cr 3ourcca. .trrìúf gcncîltocr, æilfoc rctcntlo.¡ ofI n6'dcqJrtcl,y treoted sôttesrtcr.

tlntesc othcñ'lgc rocclffed. thc pcrelttec stratt pcovfdc a rcodíty rcce¡¡lbte so.çttng polnt and, r*rcrcappt f cabtc, ¡¡¡ cff iucr¡t f t;,¡ ;d;ri,lg;;;;. oc . ooô.ì¡ by r¿rlcfi cf f tr¡cnt f torr aay bc dctccrí¡rcd br¡cdtpor¡ Inf tr¡er¡t æâ.uc¡r¡-

Thc pccalttcc shal't rcrit arr ¡rrr.¡ct eaate trertsËrt Inspcctfon fce to the cæ¡l¡¡foo eo rcqrtrjby JtTAc 305 (Stòchapter t{)- Fafturc ó-p."t.hi. fee eay.ãai-i;';.vocrrron of rhr¡ pcrrlt-
Ooctncr¡trtlon

Foc att rrcf ttcn r¡otlflc¡tfqr¡ to tho corrnf-¡cfør loqrlff of thc pcrnlttec by thfr pecelt. thc pc'tttc€¡hatl' teep ¡r¡J o¡ke t""¡i"uii Jl*t il;;;; ¡r¡h notlf lcatrcr,'tpo<r thc.¡anr besle ar ¡ctf-srltoclngdot¡ are req.¡ircd to bc kept s..rd å;dc 
"""ii"ut.. 

qr rnc.ttrE ct63¡3 63 ..

5-

6-

7-

Poge 7
Ttf 10.188



OTHER REOUIREMENTS

l. Sanitary wastewater shalì be discharged to a septic tank/drainage field
system.

2- The permittee shaìì maintain a map at the mine site which shows the
ìocation of all ponds and discharge routes. The map and pond ìist shalì be
available to the Texas Natural Resource Conservation Commission personneì.

3. The pond locatioh map may be revised. Upon revision, the permittee shall
submit revised maps to the Permitting Section, llatershed Hanagement Divison
of the Texas Naturaì Resource Conservation Commission in Austin and the
TNRCC Region 13 office.

4- As each discharge point is developed, the TNRCC Region 13 office shaìì be
noti fi ed.

5. Any discharge caused by a precipitation event within any 24 hour period less
than or equaì to the l0 year, 24 hour precipitation event, or snovrmelt of
equivalent voìume shall comply with the limitations listed below.

ADDITIONAL EFILUENT LIMITATIONS DURING PRECIPITATION EVENTS

Dos Republ icas Resources Co-, Inc-
Eagle Pass Mine

PolJutant or Pollutant Prooertv

Setteabìe Solids *
pH within range of 6-0 to 9-0

standard units at all times

03511

Haximum for any I Dav

. 0-5 ml/l

* Thi s I imi t does not apply r,rhen the di scharge i s caused by a
precipitation event greater than the l0 year, 24 hour precipitation
event.

6. The term "l0 year, 24 hour precipitation event" shall mean a rainfall event
with the probabìe recurrence interval ofonce in ten years as Cefined by the
National l,leather. Service in Technica'l Paper No. 40, "Rainfal I Frequency
Atlas of the United States", and subsequent amendments, or equivaìent
regionaì or state rainfall probability information developed thereform.

7- The term opost mining arear¡ is defined as a reclamation area or the
underground workings of an underground coal mine after the extraction,
removal, or recovery of coal from its natural deposit has ceased and prior
to bond release.

8. The term nreclamation arean is defined as the surface area of a coaì mine
which has been returned to required contour and on which revegetation
(specificalìy, seeding or planting) work has commenced.

9. The term nbond releasen is defined as the time at which the .pprop.iat"
reguìatory authority returns a recìamation or performance bond based upon
its determination that reclamation work (including, in the case of
underground mines, mine seaìing'and abandonment procedures) has been
sati sfactori ly compì eted.

Page B



'Eagìe Þass Mine

OTHER REQUIRTMTNTS (Continued)

t0- The permittee shaìì notify the Executive Director
days prior to conducting any activity of c'losure
or surface impoundment reguìated by this permit-

11. Discharges from the retention ponds shalì be monitored in accordance with
the reqúirements of this permii'f.o* the time the overburden removal begins
untiì iecìamation of the'disturbed soils is compìete and the performance
bond issued by the appropriate authority has been released. At ìeast 10

days prior tã such 
'åction, the TNRCC Region 13 office and the TNRCC

Peimidting Section of the lfátershed Management Division in Austin shall be

notified in writing of the permittee's intent to close any retention pond or
disconti nue monitoring.

I2. The outfalls, discharge routes, and pond designations are specified below:

of the TNRCC at least 90

of ány pit, Pond, ìagoon,

OUTFALL POND DISCHARGT ROUTE

From the spilìway on the south side of the pond to
a ditch, thence to Elm Creek;
From th'e spi ì ìway on the southwest side of the
pond to a ditch, thence to tlm Creek;
þro* the spiììway on the southwest side of the
pond to a d.itch, thence to a diversion, thence to
Eìm Creek;
From the ipiììway on the east side of the pond to
a culvert,'thence'to a ditch, thence to Elm Creek;
From the spiìlway on the east side of th-e pond to
a ditch, thence lo a culvert, thence to Elm Creek;
From the spiììway on the southeast side of the
pond to a ditch, thence to the diversion, thence

004 004

005 005

006 006

00I

o0?

003

007

008

009

0I0

011

012

013

001

002--

003

007

008

009

010

0ll

0t2

to Elm Creek;
From the spillway on the east
a ditch, thence to Elm Creek;

side of the Pond to

of the pond to
thence to Eìm

From the spiììwaY on the east side
a ditch, thence to the diversion'
Creek;
From t.he spilìway on the west side of the pond

a ditch, thence to Eìm Creek;
From thé spillwasy on the west side of the pond

a ditch,'thence to Elm Creek;
From the north side of the pond to a series
ditches, thence to Elm Creek;
From thé spillway on the south side of the pond

a ditch, thence to Elm Creek; and
From thé spitlway on the south side of the pond

a ditch, thence to Eìm Creek.

13. The permittee shalì provide to the Texas Natural Resource Conservat'ion
Commission's Permittirig Section of the llatershed Management_Division copies
of aìl surface and g-roundwater quality monitorinS ¡esuìts that it is
required tó'send to thie Railroad Cdmmission of Texai (RCT) pursuant to its
RCT mining and reclamation permit.

Page 9
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Oos Republicas Resources Co-, Inc- 03511
Eagìe Pass Mine

OTHER REQUiREMENTS (Continued)

14- 0n pages 3 through 7 of this permit, Texas Naturaì'Resource Conservation
Commission supercedes and repìaces Texas l.later Commission, TNRCC supercedes
and reprìaces Tl.lC, Region Office supercedes anC repìaces District 0ffice.

Page 10
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APPENDIX I

NALCO DUST-BAN 8801 DATA

This appendix presents the Product Bulletín and Material Data Safety Sheer forNalco Dust-Ban 8801, r¡hich DRRC proposes to use for dust suppressÍ-on.
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Míning
Chemicals

Product
Bulletín

DUST-BAH* DI]ST
880r AGENT

COI{TROL
ìr'
ca
€3o

NALCT]

Product Bonefite r Agglomerates the micron slzed
dust partlcles by reductlon of
Interfacial surface tension

e Lowers surface tension of rçater
to create a mor6 efective spray

o Allows penetratlon of dust Into
the water droplet

¡ Permits less water to do a battef
Job

Pri.ncipal Uses DUST-tsAN 8801 rvas devetoped to
b-a especially acrlve In the suþpres-
sion of fine coal dusL However, it
has also sholn excellent act¡v¡ty ¡n
conlrolllng dust created from lron
ore, coke. lirnestone. cement. sand,

and many other minerals. Specitlc
areas ol appllcaüon are:
¡ Underground minlng machinery
¡ Conveyor transfer polnts
r Breakers and crushers
o Feeders and hoppers
r Dumping and unloading

operations

General Description DUST-AAN 8801 is a speciatly
fo¡mulared organic activating äg"nt
deslgned for the control of dusfin
tha minlng and handtinq of rninerals.
DUST-tsAN 8801 ls very effective in
contactlng. confíning. and agglorn-
eratlng dusL lt ts engineered lo be
especlally active In the conlrot of
lho mlc¡oscopiq rnicron sized, fine
dustlhatcreates a heatth and iafety
problem ln mining operations. Oncä
applled. DUST.BAN BB0l retetns lts
dust suppreSsion characteris¡ics.

Uttle if any further ireatment is
necessery unless lresh surfaces are
exposed.

Form Líouid
Color Clear
Odor Slloht
Densltv 8.4!0.1 lb/oal
Freeze Pofnt 30.F
Freeze-Thaw
Fle covery Comolele

Shtpping and Handling p_UST-BAN 8B0t ts shtppsd in
5_5-gallon nonreturnabtà'llne d steel
9y^rr contatnln g approximately
clu pounds neL UnCitu¡ed DUST-
BAN 8801 may cause eye irrifat¡on.

but lnhalation studies lndlcale no
loxlcity hazard at dllutlons of at _

least 50:1.



NÁ'LCÊ¡

Application
Informailon .DIIST-BAN BBO1 ts normatty diluted

IlLti_waleL t 000:r by votumå,-"-'--
l1lgu.eh rhls may rrary from iOo:l to
ï.99if .fependirig upon rhe 

"ppitr.-ca¡,¡orL w¡en appl¡ed as reconr
rnendecl in a process. the total
mo¡sture added to the materlal
uslns DUST-BAN SBof ls i¡'oã¡n-
9?l1ry tess rhan t%. The us."oi"
DqST-B¡N_880f In spray warer can
gduge bys0r0 or rnoie ri n ãääüìi'
or 

-r.r/ater 
normally used and stlll

.r9'9i'åll,TJ5õlli",.|.î.1;,?1[
iíîå','"'iff ,:X3gyJîf, .",;:,î,,lirËt
provide adequalo mtdng.

{ore s,Oec$lc Information on theaÞovo feedlng methods as We¡ asrecommendations for spray nozjes
end e..qutp.ment necescary io obraiñeffective dust controt areãvaüabtê 

-

from your tocal Nalco represen¡ailve.

'irtãs-"ioi"ï:::,:: more effecrive ousr-iüp

The.recomrnended methods of
9¡¡ur¡ng and foeding OUST_BAN
880I are:

fn-Lfne Dilution - A chemical
meterin^g_purnp rnay be used lo leedthe DUST-BAN BBdf o¡recriylnrJ--
the spray water llnes. tt may Ue 

--
n€cessary for a st¿lic in.tiné r¡ixe¡ tobe-ínstalled after the pump to

Ë:oå:"."otouate 
disPersiòn or the

ryå.!.çc] cHEMr
_ 

¡ril^¡tNcr 
^a¡o ¡vr¡¡vin¡L _g4L eclMFANY

¡r F¡o crÊtttvo c¡<en¡iiåt¡-
oA'K or{oor<. ¡LL¡NolE Eoscl

Qt¡ot EtJ?tEAr¡ËLO Frc)^Þ O

Hü#ËräË*".ïqffiM;::ti"':t äitr.jffi,,a.:. fru¡¡.. ñ iËñäiÍ.äLr¡¡¡¡r<r.r',c.q

-- 

" & i:M:lqôôu ¡ùñ *r rr¡r*¿¡ ¡J..rl

r¿ R.9ßt..rct Tnd.r¡,k¡ c,¡ N¡rco Oì.*.¡ ci.*.rV O¡g¡¿ Xrrco Cåraücrl cornperr¡

^¡ 
R¡91¡¡¡ R.r.È.d príôfcl ¡¡ì U.3^r.g¿



W
IVALCE

MATERIAL SAFETY DATA SHEET
PRODUCT

Tf,iST.BAN 8801 Tf,ÍST æ}rIROL

Em erg ency Telep ho no Nu mber
Medlcal (7081 92O'l 51O (24 houra)

8ECTION 1 PRODT'CI IDEIüIII.ICATION

TRADE MME: TIISTBAN 8801 TTISI @NIROIJ
nl1qCRfgflO¡I: Àn aqueous solution of ar¡ orc¡¡alJqÈata

NEPA 7O4ldÆI¡fiS. R¡flE{c_: . 2/2 HEAIIIH L/]. ¡IÀÌ'î'ßBIüCIY O/O REACTTVTTY O crrnmO-Inslgnificar¡t, I+llght 2=å{cde:ate :=Iilgtr 4=Ð<trste

AECTTON 2 HÀZã,RDOUs TNGREDTEIÍTA
'our hazard s¡alr:ation has identified or¡e or rpre hazarrlo¡s Ínqredlent(s)
wder oSiß.r6 ¡fazani Ccurm:nication RrLe, 29 CER 19L0.120o. Írél-r ldentlll¿is bejrq clai¡ed a t¡ade E€cet. co¡lsuIt Sectlon 14 for tt¡e nature of tñe
lnzarrt(e).

Î{@rEt[I cãs # APPROX.*

Orya$rlate Ðrcprietary 10-20

SECTION 3 PRECÀUTIONÃRY I,å,BEL INFORMã,ITON

I8R¡{ING: caus€s eye- J:zitation. Àvoid ccntact wlth ryes. Ävold plolcnrged or
repeated contact with Eki¡. Do noe talce i¡rternal.lv,
egby rray contain residr¡al pruiucE..
rmless pnc,perly recorditlo¡:ed.

Do not t€use contalner

8ECEION 4 FIRST å,ID INFORMAITION

EYES: Tænedlately flush for at least 15 ní¡n¡tes v¡hlle hoLdùg

sKD.î: fl.*1Ë"ffii"Hil"*fffiîñ1'ater. call a

rNæsrlo¡{t ffiå:ttå"* vcunitl¡q. Give water. catl a pt¡¡siclan.rñntlfftol{: Ræ\¡e to fresh ai¡. -Tlæat 
ÐErs}tc¡rs. c"rr jFh}rslclar¡.

Ncæ To Er!'ìSrcf,AN: 'No specific a¡rtidæe i-s Isrcn¡n. Bas€d on tlrel¡dlviù¡al ræacÈicns of itre patlent, th€ Fh1"6t¿ia¡1r"-J@t =ftarfA ¡eused to ccr¡trol sy¡rpbcms árd-c1l¡rlcal conãltlcn.
caUHIot{: If, ur¡ø¡scious, havt¡g t¡or¡b.Le breathtrg or ln cor¡vr¡lelcms, .

do not l¡ù.rce vcnttlrg oi glve riater.
SECTION 5 EEAIJEE EFFECTS INFOR¡{:AEION

PRiIøitC{ RCIIIES OF Ð(ffiUFts: Eye¡ Skln

PÀGE 1 OF 7
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W
I\IALEO

MATERIAL SAFETY DATA SHEET
PRODUCT

TÍJSF.BA¡T BBOI UJST CO}üFOTJ

Emergency Talep hone N u m ber
Medlcat (7O8) 920-1 51O (24 houre)

AECTION 5 HEÀI¡EIÍ EF!'ECT8 INFORI{ATTON ( coNtrINuED )

EYE æùIIACP: Can cause ¡rods:ate to seve¡e !=ltatlon.
SI(BI Co¡mACÍ: Non-lrltatJrrg:.

SSdgiCS{S OF ÐGOS,tilE: À rqriq¡ of ar¡allab1e data does nob ldentlfy any
Eytrtrtcrrs fr.crn eçosu:re.

åGæAV?fftON OF ÐCfg[D{G Cü{DfTfOl{S: A rsriet,¡ of ar¡ai].able data does
not lderrtl{y arry vorsenlrg of oclstlrg ccn-dltlcns.

. AECIION 6 TOXICOT,OGY INFOR!{ÀTION

ÀclrrE To)(ICgrg SIUD:IES: Àcute tco<lclQr str¡dles have bee¡l cordr¡cted on
tni-e purcAuct. The resulte are sfrcnr¡n ¡ãtc¡s¡.

PRIMARI SKIN IRR[tsfltCÈ{ IEgi. (ÀrBINo RÀBBnrS): Urdi-luted prrå:cf
o.52/8.0 Essentl¿lly ncrr-i:rltatfrg
@{!ßllTS: À sirgle de¡¡naI a¡:pllcation of 0.5 n1 of prrcdr:cE, to abraded arxl
i-ntact, ski¡ sltes crr¡ the bac.&-of a gror4> of albi¡ro rå¡Ufts prcdr-rced, afber
24-hotr::s, nild tlransier¡t ædness ard occaslor¡al sligrt æ¡eIllxg vÈrich cleared
þr 48-hous after a¡plication.

PRII'fAmf SKIN IRRfHltOl{ IESI (AIBINO RABæIS): Dlluted prodtrct (1:200 arr1
1:100) Non-irr{tatirg
æ'fMÐFls: Diluted prcdllcÈ applied as abcñrêr fall-ed to prcdtrce arrlr lritatlon
at arrlr of iJre test, -sites

PRtlßRY EYE IRR[H[[C8{ TES[' (ÀtBINo RABBIIS): UrdjLuted prcduct
L4.6/LLO.0 e 1-hc^8, 2í/LIA.O G 48-hou::sì 3S/LLO.O g 72:hcn¡:6; 40.8/110.0
€ 7da1ns; 28.7 g I4-days ¡foderate to s€vet€ brltañe
CCt'MB$sl T¡stlLlat.ion of O.1 mI of product, i¡to t]re conjr-rrcÈfiral sac of a
gtroræ of six albi¡o ¡?bblts præduced ñcaerate to seve¡e eús l¡ritatfon withi¡r
one hour. Tne lrr{tation rras ctraracterized bry tædr:ess, si¡eüj¡g ard' <iiscfrarge.
-è, nild j.ritl.s was also q¡ident 24-hou::s aftær- l¡stL]-latlon.
PRI¡{ARY EYE IRRfIHntCbI TESI (AIaINo IIABEITS): Diluted proûrct, (1:200 a¡a -1:109) .s.0/110.0 € l-hcn¡c (i:zoo) ì 4.3/]-Lô.0 e I-hor.r- (1:1oo) 

- 
E:sser¡t1aliy

¡ron-].rrltaË¡g

G'lMÐtXs: Both di-h¡ticrns of prrodrrct r,¡tren j¡st1lled l¡to ttre eyes of albl¡o
Fbblts usirg the saæ procediua as'utfllzed, for the r¡rdiIr¡ted-producÈ prodrrced

PAæ2Oî7
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I\¡ALGO

MATERIAL SAFETY DATA SHEET
PRODUCT

UJS*-BAN BBO1 TX¡sI CONIROI,

Emerg oncy Tel øp hone N u m be r
Medlcal (7o8¡ 92G151 O (24 houra)

SECTION 6 TOXICOIOGY INFORMÀTTON ( coNTrNuED )

only a n1ld trz¡rsie¡rt lritatlor¡ of the. conJurrctirra Htliú lîeü.rrned to nor¡nal
withln 48-trour:s. No corneal or f¡{dla]. irn¡olvenerrt r.€rs¡ noted.

AECTTON 7 PIÍYSICÀIJ ÀND CHE}ITCãI' PROPERIIE8

@I!R: @lorless
DEISIIY:
SOII]BTI,TIY fN T@TR,:
SPECFIC æA\I[IV:
ERFFTE POINI:
Ð.ILTNG FOIIIT:
I.T3.$I FOINI:

¡EeM! üquld
8.4 lbs/gat.
corpletely
1.02 g 68 Degrees F
30 Degnees F
212 Degees F g 760 mn Hg
Ncne

ÀsEM D-1298
À.srM D-Lt77
À.sIt'f Þ86

NC'lfE: úrese ¡rlrysle-al prcpe*les a::e tiplcal walues for tå1s prodr:cÈ.

SECTTON 8 FIRE ÀND EXPLOAION TNFORT{ATION

ffå.sl POIII: Ncr¡e

ÐCIINGIJSIING MÐIÀ: 1fils proå¡ct, r.¡cnrld ncrt be oocecÈed to hrrn r¡r1essall fþg water l-6 boiled awa?. ffre rsnaÍ¡l¡x¡ orqarrlcs nìay þigrnitable. Use r,¡ater to ccoJ. ccrrtal¡er^s ÐAosed to fi_re:

SECTTON 9 REACTIVItrY INFORI.ÍAIIION

INocS'fPÀgIBIt,IIV: Àvoid. ccr¡tacf, v¡itl¡ sbrorg oxidlze:îs (eg. chlor5ne, pervlddes,
ctt::c¡nates, nlbic acld, perrhlorates, conõentïat€d oq¡gén, peaanænates)
üaicJ:I can geneJ:ate heat,, fj-t€s, oçlosicns ard tÌ¡e refeåse of toxlc flmes.

THERI{AL f,ÍECCFÍTIftON PRO|IJCtrS: I¡r t]re s¡ent of ccun]¡:stlon @, @2 ¡ray be
foræed. Ðo noe, bræattre g¡cke or ñ.æs, Wear suitable prstecÈive ecnriùre¡rt.

8ECIION 10 pERSONAtr PROIECtrTON EQITIpMEtfl!

RESPTRATERT PRcfiEcEIoN: ReqgJ::atory prrotectrlon 1s not, nounally ne€ded.

Ityr large Ð11b, errtrl'tnto latr]e tanl<s, vessels or enclosed grall
-s¡nces.wltlr 5nadequate veÍt.|latlor¡, a pressure-denard, self-€r¡tal¡¡ed
breat¡l¡g a¡4:aratrÊ ls reccrmerded: -

ItElIIIIA[fCbf: Cæne¡:al ver¡tilatlcrr 1s reærd,ed
PRûIECEM ÞGIII¡ffiII: Iise-inperneable glcwes ant chæica1 splastr goggles
r.hen attadrJ¡g feedfry equlpnent or dol-ñg:¡al¡tenance
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MATERIAL SAFETY DATA SHEET
PRODUCT

NNT.-BA¡T BBOI TIJSI æNIROL

Emerg ency Telep ho ne Nu m ber
Modlcal (7Oa¡ 92G151O (24 houra)

SECEION 10 PERSONATT PROTECTTON EQUIPIfEN! ( coNtrNüED )

If c.Iothírg fs contaml¡ated, rerrr\¡e clcrt¡rj¡g ard thorvughly wastr the
affected area. Iaurder conta¡dnat€d clcrttri¡g befor^e tîerJse.

AECTION 11 SPIIJL ÀND DISPOBAIT INFORM-ê,TION

IN CåSE OF TRANSPORU{IION ÀC(ÍDnr.rs, CâËL THE FOIIrÍ{iNc 24-HC['R

SPIüL æNMOIJ ÀND REæ\¿MI:

snal-I Uq'.úd spille: Contaln r,r-ltÌ¡ absorJcerrt ÌBterial, 6uch a.s c1ay, EolL or
art¡ ccrur¡eJælafly ava-Llable absoràerrb. Sfrcr\¡e1 reclaj¡ed Uquid ard absodcene
fnto reccnreqr or salvage drunts for dis¡nsa]-. Refer to cmCLA ln sectlsr 14.

IanrEe liEr1d 5p{l1s¡ Dil€ to pranerrt fr¡:tl:er ù:n¡sner6 ard r:ecla¡o 1¡to
reccweÐ¡ or salvage dn¡ns or tanl< tr:ud< for diq>osal. Refer Lo CRCÍÀ
l¡r Sectrlcrr f¿.

DISFOSÀt: If tlr1s prrcdr:ct becc¡res a r¡¡aste,, lt does ncÈ, ¡reet tÏre øIterla of
a hazarrlous waste as deflned r:¡der th.e Resõurce Cor¡ser¡ation ard Recoveqf ÀcË,
(R(RA) 10 çq'R 261, slnce 1t does not have tìe cl:a:=,cteristlcs of Sr¡l+>arf-c,
nor 1s lt Ilst€d r:rner Sul4nrt D.

Às a non-hazarrlo¡s liqutd v¡a-ste, lt sbou-td be solid.ifled. with stab[fzlrg
agerrts (srctr as sard., -fly astr, ör csænt) so that no fæe J.lquid. r.euraí¡s-
before diqgosal to an i¡Ér:sUriaf r¡aste 1ärdfi'11.. À ncrr-hazaiåor¡s l-1+rid
v¡aste can also be deep--r¡¡el1 lnjectr€d ln accordance w-ltå 1o'ca-1, statef ard
fede::al- regulatlcnrs. -

BECTION 12 ENVIRONI'ÍENTÀL I$FORMÀTTON

If r:e.leased lnto the e¡¡vifcu'nenÈ, 6ee cRCtÀ ln SecÈ1on 14.

SECTION 13 TRÀNSPORTATIoN TNFoRT'ÍATIoN

FI PROPER SHIpgINe ÌSiME/IIAZÀRD æDE - pROEttC[ IS NCrr RTUIAIEÐ
EIIRTNG MÀNSFORI?IIION

SECIION 14 FJGUIJÀTORY INFORMÀEION

fhe follcrulrg relulations apply to thfs pro&¡cÈ.

rEEIRÀÍJ MITAETONS3
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MATERIAL SAFETY DATA SHEET

Emergen cy Tele p ho ne N u m ber

PRODUCT

DUST-BA}T 8801 ff,IST æ}rrROLlvA,LC fl

Mcdfcal (7oa) s2O.tSto(24 houre)

8ECTTON 1{ REGUL}IEORY INFORMÀIrON ( coNrrNsED )

osû'rs rrAzÀRD cct'trfi¡¡-rcåq'.^{ s(rr.Er 29 cFR 1910.1200:Bas€d on our hazar.å e\¡aluaËriñ, u'"-f"Irdíü fuqredlent in thisprrcôrct is haza¡rio¡s árrd ttrã;*""" is strcx.¡n-be1cn¡,
orqal.þrlate - Ss¡ere q¡e J:ritant
.sgå/siiFRHJltD, 40 CSR irJ'7, 3O2zNotlflcatl.or ot spi's ;i-Ëú1"'producb 1e rce r€qur¡ed.
saRAÆrJpERFr¡{D.å}gpg¡qÞ_Àt{D REArrr{oRrzÀsrc${ Àcr oF 1e86(rnrrc rr¡¡ - sndo¡¡s'ãõ2,-'íri, 312 ÀìrD 313:
sEclroN 302 - ÐgRr¡4E[¡r IrAZ4Rmrs srrBsrANCES (40 cER 355):li+ä Ë-Àpp#;tu À arxl B as an

sÐcrr'Ns 311 ard :12 - ¡criRiAL sÀF'ry DATA sÐ= REau=.Ðm.m (4,0 GR 370) :our haza¡'¡i er¡arr-rarion r,ãîäää., Fl*:;#-tË ¡- ñäã"rã'ör- u.," prcùrr.Ehould be reportea-tñt- d*ä***g æa r:aza¡¿ ca@orles:
)Of *f_wnediate (acrrte) healt¡ hazanl
- Detayed fciiror¡icj h""tü iräorr
- Fl¡e ha"ård
- Srrdden release_of pæssrte hazaaìi
- Reactlve haza¡a eql*

sEc:IIroN 313 - rrsT oI Ío)( c cHEMreår.s (40 cER 372) 2* n*"uõffiàfËñdË Ë.* ã r"rrr of 1& or sniearer) on trre
ïolGC SIIBSÎANCES co-NrRorJ ÀcT (TSCA):

ffi ffiTåi. irsredlõË ln'uìË piuoucr aæ or¡ the I (b) rrrventory r,rsr
TESCURCE æNSERIârJON À¡ID REæVEco,=*rrt sõËTä'rr_r;*onäå#rt$Jffi), 40 cER 261 suapåRr c & D:

'EÐERAL 
Iü{m' Fo'';ttrftc'f @¡[BorJ Aqp, cf,EAN Iü*IER Aq!, 40 cF:R 4or.r5

'$ffi'Ltr;igteg s #Ëi#åi*j:'' -'L rvr

ffin*,feåffi H*r3s ff.få,"ïäl ffiffi*,,
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MATERIAL SAFE t Y UAIA ÐrIEE I

PRODUCT

TÍJSF.BÀN BBO1 Tf,IST CONBOL

Ene¡g e n cY Tel a I ho ne Nu m bor

Uu¿rctt (7Os) 920"1 61o (24 houre)

AECTION 1¡¡ RECUITATORY INFORMÀTION ( CoIcIINIIED )

ST¡TTß RES.ITAIToI{S:

CAI,IFORNIÀ FEIOFOSTETON 653
None of tfre chs'oicals cn the curTent Prcrposition 65 Ilst are ]crcx¡n to be

preseJrt 1n thls Pr:oduct'.

¡{ICXIIGÀI{ CRIIICAIJ }ßfRIÀt6:
firl.s Þroihlct does nob contaln fu€aedlents ]l-Éted on the l'ûchlgan eltlcal
l,faterìab Regls,ter.

SÎ¡ffE RTGTI TO KNCPÍ TåI.IS¡
g.¿" pr"A,tct-dd-;.,t 

-"""t"f" 
kqa€dLents ltsted hry State Rfdlt To 1qi6q lasrs'

AECTION ]-s ADDIUONAIJ INFORIIIATION

sEcfION 16 UgERr g RESPONEIBIITITY

1'tri-s product lrr¿rte¡ia'l qj.fety data street pr:c ¡ides hea'J-th ard safetv
{nfori¡atton- úre proå¡ct, i-s to ;"ìËã Ë-åFeii.äti** cc¡'¡sfstænt- r+itfrilffi=äffi;: 'ffi-ñùt È-iå to b" ìi="d ln applications ccn-¡slstent' r'¡

ä-;ffi.È- uËäre. - -r¡dinldir"is bardlirõ- this t¡9**"*;t*g3ffioËãîr ffiied precautlons a¡d -st¡ourd.tsY"_1tr:

s, ffiE "Fpö}ffË'6;díjng 
p=ëf*ãrn-tià¡:.i¡¡l pr"ospnLs cq4 be

establlshed, t" et "afe 
ti";lçIace o¡,"r-.ttor'ts. Éf?nse consult 1u

so tåat
äõii$äiã-""=,gi, ""f" ú"bçiaé o¡:erations. Þlease cons-ult lutr
iocal sales r=pre=erttative for -arr1' ru¡t¡er i¡rfornation'

8ECTION 17 BIBLIOGRAPEY

ANNUATT REPO1gr Ol{ CåRCII{Oæ¡{S, U.S. Oeparue¡rt of Healt}r ard }lr¡nar¡ sorrlces'
I,r-rblic Healtå Serrlce, gB 33-135855, 1983.

CâSåRE|IT ÀND Df,f,lfitts TO)CICOMY, T1IE BA.S C ScTF.l:{cE oF POISo¡qS, Dcttll' J'¡
Ig.aassen, C. D., ard,.Afutr, M. O,;eds;-l4.cni111dt tubflsttlrg 6rpany' Itlc.,
N. Y. , 2tú. edltlon, 1980.

CÍIEMICAIJ IIAZARDS OF EiE I^¡C'RKPIÀCE, P:rcctor, N. H., ard llrÉes, J' P' r eds"
J. P. tlplncott Cclçarli¡r N.Y. r 1981.

DAÌ{GERCÍ'S PROEffiIES OF ]NEIISTRTAL I4[IER[A['S'
Ñostra¡d Rej¡:tro1d Ccrç:arry, N.Y. ¡ 6tJr editlon,

salc, N. Irrlrç¡, ed., Van
1984.
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