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39140 SERVICE DATE - LATE RELEASE JUNE 11, 2008
SEC

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 35087+

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION—CONTROL—EJ&E WEST COMPANY

Decision No. 11
Decided: June 11, 2008

On May 8, 2008, the Illinois Department of Transportation (IDOT) filed a motion to
compel discovery from Canadian National Railway Company (CNR) and Grand Trunk
Corporation (GTC), collectively referred to as applicants, seeking information on the cost of
maintaining a segment of railroad track known as the St. Charles Airline in Chicago, IL. In
accordance with 49 CFR 1104.13, applicants’ reply to IDOT’s motion was due by May 28, 2008.
On May 28, 2008, the Board granted applicants a 14 day extension of time to reply to IDOT’s
motion so that applicants’ reply would be due by June 11, 2008. On June 11, 2008, applicants
requested an additional 14 day extension. Applicants state that IDOT consents to this request for
an extension of time.

Applicants’ request for additional time is reasonable and will be granted. Applicants’
reply to IDOT’s motion to compel will be due by June 25, 2008.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

! This decision also embraces Elgin, Joliet and Eastern Railway Company—Corporate
Family Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 1);
Chicago, Central & Pacific Railroad Company—Trackage Rights Exemption—EJ&E West
Company, STB Finance Docket No. 35087 (Sub-No. 2); Grand Trunk Western Railroad
Incorporated—Trackage Rights Exemption—EJ&E West Company, STB Finance Docket
No. 35087 (Sub-No. 3); Illinois Central Railroad Company—Trackage Rights Exemption—
EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 4); Wisconsin Central Ltd.—
Trackage Rights Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-
No. 5); EJ&E West Company—Trackage Rights Exemption—Chicago, Central & Pacific
Railroad Company, STB Finance Docket No. 35087 (Sub-No. 6); and EJ&E West Company—
Trackage Rights Exemption—IIlinois Central Railroad Company, STB Finance Docket
No. 35087 (Sub-No. 7).




STB Finance Docket No. 35087, et al.

It is ordered:

1. Applicants’ request for an extension of time is granted.

2. Applicants’ reply to IDOT’s motion to compel is due by June 25, 2008.
3. This decision is effective on the service date.

By the Board, Anne K. Quinlan, Acting Secretary.

Anne K. Quinlan
Acting Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 35087+

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION—CONTROL—EJ&E WEST COMPANY

Decision No. 12
Decided: June 25, 2008

On May 8, 2008, the Illinois Department of Transportation (IDOT) filed a motion to
compel discovery from Canadian National Railway Company (CNR) and Grand Trunk
Corporation (GTC), collectively referred to as applicants, seeking information on the cost of
maintaining a segment of railroad track known as the St. Charles Airline in Chicago, IL. In
accordance with 49 CFR 1104.13, applicants’ reply to IDOT’s motion was due by May 28, 2008.
Extensions for time to reply to IDOT’s motion were granted in decisions served on May 28,
2008 and June 11, 2008. The latest extension expires on June 25, 2008.

Applicants state that they are continuing to work with IDOT to resolve questions and
concerns regarding the discovery request and have requested a 1-month extension to file their
reply. However, applicants state that IDOT has not informed applicants as to whether it would
consent to this extension. Accordingly, applicants request an initial 7-day extension to await a
decision by IDOT as to whether it would consent to an extension and, if not, to allow sufficient
time for applicants to prepare and file a response to the motion.

! This decision also embraces Elgin, Joliet and Eastern Railway Company—Corporate
Family Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 1);
Chicago, Central & Pacific Railroad Company—Trackage Rights Exemption—EJ&E West
Company, STB Finance Docket No. 35087 (Sub-No. 2); Grand Trunk Western Railroad
Incorporated—Trackage Rights Exemption—EJ&E West Company, STB Finance Docket
No. 35087 (Sub-No. 3); Illinois Central Railroad Company—Trackage Rights Exemption—
EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 4); Wisconsin Central Ltd.—
Trackage Rights Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-
No. 5); EJ&E West Company—Trackage Rights Exemption—Chicago, Central & Pacific
Railroad Company, STB Finance Docket No. 35087 (Sub-No. 6); and EJ&E West Company—
Trackage Rights Exemption—IIlinois Central Railroad Company, STB Finance Docket
No. 35087 (Sub-No. 7).
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Applicants’ request for additional time is reasonable and will be granted. Applicants’
reply to IDOT’s motion to compel will be due by July 2, 2008. If, by July 2, 2008, applicants
require more time to respond to IDOT’s motion, the Board expects applicants to file a request for
an extension with IDOT’s consent.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. Applicants’ request for an extension of time is granted.

2. Applicants’ reply to IDOT’s motion to compel is due by July 2, 2008.
3. This decision is effective on the service date.

By the Board, Anne K. Quinlan, Acting Secretary.

Anne K. Quinlan
Acting Secretary
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EB

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 35087

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION—CONTROL—EJ&E WEST COMPANY

Decision No. 13
Decided: July 24, 2008

In Decision No. 2, served November 26, 2007, the Board accepted for consideration the
application filed by Canadian National Railway Company (CNR) and Grand Trunk Corporation
(GTC) on October 30, 2007, for Board authorization of the proposed acquisition of control of
EJ&E West Company (EJ&EW), a wholly owned noncarrier subsidiary of Elgin, Joliet &
Eastern Railway Company (EJ&E), by CNR and GTC (collectively referred to as CN or
applicants). The Board found the proposed transaction to be a “minor” transaction and the
application to be in substantial compliance with the applicable regulations governing minor
transactions. (This proposal is referred to as the transaction.) In this decision, the Board
addresses applicants’ request for time limits for the remaining environmental review and
issuance of a final decision. As discussed below, the Board sets a schedule for completion of the
environmental review process and issuance of a final decision, but does not adopt applicants’
proposed schedule.

BACKGROUND

In Decision No. 2, the Board determined that preparation of an Environmental Impact
Statement (EIS)" would be appropriate to fulfill the Board’s obligations under the National
Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq. The Board noted that issuance of a
final decision on the merits of the application would not occur until the completion of the
environmental review process by the Board’s Section of Environmental Analysis (SEA) and
recognized that this process might not be completed within the time limits set forth in 49 U.S.C.
11325(d)(2) for issuance of a final decision for a minor transaction (April 25, 2008). The Board
indicated that no determination could be made regarding the time preparation of the EIS would
take, but that, in the past, the EIS process has ranged from 18 months to several years.

1 An EIS is the detailed written statement required by NEPA for major federal actions
significantly affecting the quality of the human environment. See 49 CFR 1105.4(f).
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On May 13, 2008, CN filed Applicants’ Request for Establishment of Time Limits for
NEPA Review and Final Decision, pursuant to the NEPA regulations of the President’s Council
on Environmental Quality (CEQ) at 40 CFR 1501.8. Claiming that failure to complete the
transaction by December 31, 2008, could jeopardize the Stock Purchase Agreement (SPA)
between CN and EJ&E (an indirect wholly owned subsidiary of United States Steel Corporation
(USS)) and, ultimately, the transaction as a whole, applicants request that time limits be set by
the Board. Applicants propose a schedule that they assert is fair and reasonable under the
circumstances of the case, which contemplates the issuance of a final decision by December 1,
2008.

Numerous individuals and entities opposed CN’s request. The opponents principally
argue that applicants’ proposed schedule is too short to allow SEA adequate time to complete the
EIS process and provide for public involvement in this controversial case.> They note that the
Board is not compelled by the CEQ regulations to adopt the schedule proposed by applicants (or
any particular schedule).® In addition, they argue that the SPA does not make clear that
December 31, 2008, is a “drop-dead” date because the SPA provides that the right to terminate
the parties’ agreement on December 31, 2008, does not apply if the Board proceeding remains
pending. Certain other parties complain that CN’s efforts to mitigate the environmental impacts
of the transaction have been inadequate.

Various parties filed statements in support of CN’s request. For example, Union Pacific
Railroad Company (UP) urges that the environmental review be completed as expeditiously as
possible and raises concerns that an extended environmental review in this matter could deter
future railroad transactions intended to increase rail capacity and efficiency.” Similarly, a
number of short line railroads express concern that delaying this transaction for an indefinite
time to conduct an environmental review would set a bad precedent for other railroad
transactions, noting that the Board’s generally expeditious regulatory processes have helped

2 See Village of Barrington, IL Reply (BARR-4) at 12-13 (filed May 20, 2008); Town of
Schererville, IN Reply at 4 (filed May 28, 2008); Village of Frankfort, IL Reply (FRKF-5) at 5-6
(filed May 30, 2008); City of West Chicago, IL Reply at 4 (filed June 2, 2008); Will County, IL
Reply (WILL-10) at 8-9 (filed June 2, 2008); Letter from Hon. Richard Durbin, United States
Senator, and Hon. Melissa L. Bean, Member of Congress (May 16, 2008); Letter from Town of
Griffith at 1-2 (May 20, 2008); Letter from Hon. Richard G. Lugar, United States Senator, et al.
(May 20, 2008) (party referred to as the Indiana Delegation); Letter from Hon. Melissa L. Bean,
Member of Congress, et al. (May 21, 2008); Letter from City of Aurora, IL (May 29, 2008);
Letter from Village of Wayne, IL (June 2, 2008).

® See BARR-4 at 3-7; FRKF-5 at 6-7; Town of Schererville Reply at 2; West Chicago
Reply at 4; WILL-10 at 1-2; Letter from Richard G. Lugar, United States Senator, et al. (May 20,
2008); Letter from Village of Wayne (June 2, 2008).

* See UP Reply at 2-3.
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bring about a successful short line industry.> Several other parties have submitted letters and
comments in support of CN’s request.

The United States Department of Transportation (DOT) states that it does not support any
particular schedule, but favors the adoption of a reasonably expedited schedule for completion of
this proceeding. DOT notes that a reasonable schedule can be established without harm to
NEPA or the Interstate Commerce Act, given the progress made to date in this proceeding, the
availability of adequate resources, and the Board’s familiarity with the types of issues that have
been raised.

On May 28, 2008, EJ&E and EJ&EW (collectively EJ&E) filed a reply to CN’s request
to clarify the record with regard to the SPA. EJ&E states that its position, and that of its parent
company, USS, with regard to termination of the SPA is that the parties to the SPA have the
“unconditional and unilateral right to terminate the agreement if the closing does not occur on or
before December 31, 2008.”°

DISCUSSION AND CONCLUSIONS
CN argues that the Board is required by 40 CFR 1501.8 to set time limits here and that
the Board should adopt applicants” proposed schedule. For the reasons discussed below, the
Board will set a reasonable schedule for the remainder of the environmental review process and
the issuance of a final decision, but will not adopt applicants’ proposed schedule.

1. The Applicable CEQ Regulations.

The CEQ regulations specifically state that while “prescribed universal time limits for the
entire NEPA process are too inflexible,” federal agencies should set time limits for a proposed
action if an applicant for the proposed action requests them, provided that “the time limits are
consistent with the purposes of NEPA and other essential considerations of national policy.”’
The CEQ regulations do not require that an agency adopt the time limits proposed by an
applicant. Instead, the regulations set forth eight factors for agencies to consider when
determining appropriate time limits, including: “[p]otential for environmental harm”; “[s]ize of
the proposed action”; “[s]tate of the art of analytical techniques”; “[d]egree of public need for the
potential action, including consequences of delay”; “[n]Jumber of persons and agencies affected”;
“[d]egree to which relevant information is known and if not known the time required for

> See, e.q., Letter from Farmrail System, Inc. (May 22, 2008); Letter from lowa
Interstate Railroad, Ltd. (May 22, 2008); Letter from Watco Companies, Inc. (May 27, 2008);
Letter from Red River Valley & Western Railroad Company (May 27, 2008); Letter from
Wheeling & Lake Erie Railway Company (May 28, 2008); Letter from Indiana Rail Road
Company (May 28, 2008).

® EJ&E Reply at 2.
" 40 CFR 1501.8.
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obtaining it”; “[d]egree to which the action is controversial”’; and “[o]ther time limits imposed on
the agency by law, regulations, or executive order.”

2. Determination of What Time Limits are Appropriate Here.

Applicants request that the Board adopt the following schedule for the remaining
environmental review and final decision of the Board:

e Draft EIS served July 15, 2008

e Draft EIS comments due September 2, 2008
e Final EIS served November 3, 2008
e Final Decision served December 1, 2008°

In support of their proposed schedule, applicants argue that several alleged public
interest benefits of the proposed acquisition are at risk due to the uncertainty regarding
completion of the NEPA review and final decision by the Board. They claim that their proposed
schedule is reasonable because there have been few objections to the transaction on competitive
grounds; the Board found the proposed transaction to be a “minor transaction;” and the public
benefits of the transaction, if approved, would be many, including: “insur[ing] a more efficient
and reliable rail transportation system at a lower cost; over time, reduc[tion in] rail congestion
and increase[d] rail capacity in Chicago’s urban core; and increase[d] flexibility for CN
operations, positively benefiting its current and future shippers.”™® Applicants note that the
reduction in rail congestion would help to keep freight from shifting to trucks, which is
environmentally beneficial. In terms of benefits to communities, applicants state that shifting
movements from Chicago’s core to the EJ&E arc would increase efficiency and decrease the
overall environmental effects of CN’s service on the Chicago region.

Central to applicants’ argument that their proposed schedule should be adopted is their
claim that section 2.3 of the SPA™* contains a “drop-dead” date of December 31, 2008, after

® 40 CFR 1501.8(b)(2).

% See CN-33 at 5.

1 CN-33 at 10, 15.

1 Section 2.3 of the SPA states, in part:

2.3 Closing. The purchase and sale referred to in Section 2.1 and the
deliveries and transactions referred to in Section 2.4 (the “Closing”) shall
take place at 10:00 A.M. (Chicago time) . . . as soon as practicable after
the last of the conditions set forth in Articles VI and VII . . . is satisfied or
waived, but in no event later than the second (2nd) Business Day
thereafter or at such other time and date as the parties hereto shall agree,
but not later than September 1, 2008, unless Closing shall have failed to
occur for one or more of the reasons set forth in Section 9.1(b)(ii) of this
Agreement, in which case Closing may be extended to no later than
(continued . . .)
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which either party may terminate the SPA. While recognizing that the SPA also allows for
amendment by mutual consent,* applicants argue that there is no reason to expect that USS, the
parent company of EJ&E, would agree to an extension without a reliable completion date for the
regulatory process. Indeed, EJ&E’s reply, filed May 28, 2008, states that it is the “position of
EJ&E and USS from the time that the provisions of the SPA were negotiated and finalized and
continuing up to the present time that both EJ&E and GTC have the unconditional and unilateral
right to terminate the agreement if the closing does not occur on or before December 31, 2008.”*3
Applicants therefore request that the regulatory process be completed by December 1, 2008, so
as to allow for finalization of the transaction prior to December 31, 2008, if the proposed
acquisition is approved.

Barrington and others,'* however, have pointed out that applicants’ statements with
regard to the “drop-dead” date of December 31, 2008, do not make clear that USS will have the
right to unilaterally terminate the SPA if the closing cannot occur by December 31, 2008, due to
the need to complete the Board’s NEPA review. Article IX, “Termination and Abandonment,”
of the SPA, which is referred to in section 2.3, specifically states, in part:

8 9.1 Termination. This Agreement may be terminated and the
transactions contemplated hereby may be abandoned, at any time prior to
the Closing:

(b) by any Party if the Closing shall not have occurred by December 31,
2008; provided that the right to terminate this Agreement under this Section
9.1(b) shall not be available . . . (ii) if the reason for failure of the Closing to
occur on or before such date is one or more of the following: (A) the STB
has not issued a final decision in the Exemption Proceeding or the Control
Proceeding; . . . (C) the STB has not completed such review of the
transactions contemplated by this Agreement as may be required under
[NEPA] or the National Historic Preservation Act, 16 U.S.C. 470, in
connection with the Exemption Proceeding and the Control
Proceeding. . . ."°

(...continued)
December 31, 2008, after which date this Agreement may terminate at the
option of either party. Such date is herein referred to as the “Closing
Date” (emphasis in original).
12 See CN-2 at 297 (section 10.8 of the SPA).
13 EJ&E Reply at 2.

% See BARR-4 at 13; WILL-10 at 6-7; FRKF-5 at 4-5; Letter from Village of Wayne
(June 2, 2008).

15 CN-2 at 293.
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As noted by several parties,'® this section, on its face, seems to conflict with section 2.3 of the
SPA and appears to indicate that the parties to the SPA planned for the possibility that the
transaction could require an environmental review process that extended beyond December 31,
2008. In these circumstances, the “consequences of delay” under 40 CFR 1506.8(b)(1)(iv) here
do not warrant adoption of applicants’ proposed procedural schedule for this controversial case,
which involves an unprecedented amount of public participation during the EIS process and a
large number of potential environmental issues that need time to be adequately assessed.*’

Applicants note that in reviewing agency compliance with NEPA, the courts have taken
into account whether an agency’s governing statute imposes short, mandatory deadlines on the
agency.'® Section 11325(d), the statutory provision at issue here, does set time deadlines for
minor transactions but allows for discretion on the part of the Board, where appropriate, and does
not contain predetermined outcomes if the deadlines in section 11325(d) are not met.® Indeed,
the U.S. Court of Appeals for the D.C. Circuit, in rejecting the argument that section 11325
requires the Board to adhere to a strict timetable, stated that “forcing the Board to proceed
pursuant to [section] 11325 before it has had an opportunity to determine where the public
interest lies would defeat altogether the purpose of the agency’s review.”?® The same is true with
NEPA, which requires agencies to take a “hard look™ at the potential environmental issues,
disclose the potential environmental impacts, and allow for public input so that the Board can
weigh both environmental issues and issues on the transportation merits in deciding whether to
approve a proposed transaction, deny it, or approve it with conditions, including environmental
conditions.”> The fact that the proposed transaction has been classified as “minor” does not
control the determination regarding the time necessary to complete the environmental review.

The CEQ regulations at 40 CFR 1501.8(b)(1)(vii) provide that, in setting time limits,
agencies consider, as one of the factors, the “time limits imposed on the agency by law,
regulations, or executive order.” Here, the time limits in 49 U.S.C. 11325(d) support the
conclusion that the Board should complete this proceeding in an expeditious manner, but do not
require adoption of applicants’ suggested schedule. Nothing in NEPA, the case law, or the CEQ
regulations require the Board to set a specific date with regard to service of the Final EIS and it
would not be appropriate to do so here since the Board cannot predict in advance the extent or
types of comments that might be made on the Draft EIS. The schedule that the Board is adopting
sets reasonable time limits that accommodate NEPA and Congress’ intent in section 11325(d)
that the Board complete this proceeding expeditiously.

18 See BARR-4 at 14; WILL-10 at 6-7; Letter from Village of Wayne (June 2, 2008).
7 See 40 CFR 1501.8(b)(1)(v), (vii).

'8 See CN-33 at 6, 15.

19 See Gottlieb v. Pena, 41 F.3d 730, 733 (D.C. Cir. 1994).

20 \Western Coal Traffic Leaque v. Surface Transportation Board, 216 F.3d 1168, at
1172, 1175 (D.C. 2000).

1 See 40 CFR 1501.8(a).
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The Board’s schedule, which is set out fully below, projects completion of the Final EIS
between December 1, 2008, and January 31, 2009, with issuance of a final decision subject to the
time periods in the CEQ regulations at 40 CFR 1506.10(b)(2). With this schedule, the Board
plans to complete the EIS process in less time than the time NEPA review has taken in other
cases with similar issues.”* The goals of both NEPA and sections 11324-25 will be met under
the timeline the Board is setting because the proceeding should be concluded in a reasonably
expeditious manner without jeopardizing the ability to conduct a thorough and complete
environmental review process. As always, the Board reserves the right to adjust this schedule as
facts and circumstances require or if the Board determines that adherence to this schedule would
hinder its ability to fulfill its obligations under NEPA.

Finally, several parties have addressed the appropriate length of comment period on the
Draft EIS, which is being issued today. The CEQ regulations require a minimum of 45 days for
public review and comment in a Draft EIS, which is the time period suggested by applicants in
their proposed schedule. Barrington and a number of others have requested a 120-day comment
period (or longer) to file comments on the Draft EIS. On June 10, 2008, applicants opposed
those requests.

The parties have not shown that the delay that would be caused by a 120-day comment
period would be warranted here. On the other hand, the minimum 45-day time limit set forth in
the CEQ regulations might not allow for careful review and comment on all of the analysis in the
multi-volume Draft EIS. Thus, the Draft EIS provides for a 60-day comment period. That
period is appropriate for this transaction; it should provide adequate time for interested parties,
agencies, government entities, and members of the general public to analyze and comment on all
aspects of the Draft EIS, while allowing for a reasonably expeditious completion of this
proceeding.

3. The Board’s Schedule.

Having considered the extensive record that is before the Board on this matter, the NEPA
regulations, and other relevant legal authority governing the transaction, the Board finds that the
following schedule is appropriate under the circumstances. As noted, the Board reserves the
right to adjust this schedule as necessary.

22 Applicants note that the Conrail merger, one of the most complicated merger
transactions to come before the Board, only took 11 months from the date of the filing of the
application to serve the Final EIS. But the environmental review process in Conrail actually took
at least 18 months because substantial environmental work was ongoing by SEA (and,
separately, by the applicants) beginning in early 1997, some six months before the application
was filed.




Draft EIS served

Publication of Notice of
Availability of Draft EIS

in the Federal Reqister by the
United States Environmental
Protection Agency (EPA)

SEA Public Meetings on
Draft EIS

Draft EIS comments due

Final EIS served

Final decision served

STB Finance Docket No. 35087, et al.

July 25, 2008

August 1, 2008

Weeks of August 25, 2008 and September 8, 2008

September 30, 2008 (60 days after publication of
EPA’s Notice of Availability)

Projected between December 1, 2008, and
January 31, 2009

As soon as possible, pursuant to the CEQ
regulations at 40 CFR 1506.10(b)(2)

This decision will not significantly affect either the quality of the human environment or

the conservation of energy resources.

It is ordered:

1. Applicants’ request for the establishment of time limits for the remaining NEPA

review and issuance of the final decision is granted, but the schedule requested by applicants is
not adopted.

2. The Board adopts the schedule set forth above and denies all other requests for

alternative schedules.

3. This decision is effective on its service date.

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissioner

Buttrey. Commissioner Buttrey commented with a separate expression.

Anne K. Quinlan
Acting Secretary
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COMMISSIONER BUTTREY, concurring:

I join in the Board’s decision today setting a schedule for completion of the
environmental review process and issuance of a final decision in this matter. However, | have
asked that this separate expression be included in order to express my deep concern with certain
issues raised on the record that has been developed to date in this proceeding. | do so in the hope
that the applicants and other interested parties will address these issues squarely in the remaining
months before the Board must decide whether to approve the proposed transaction.

The statute requires that the Board must determine whether the proposed transaction is
consistent with the public interest. Further, for a transaction like this that does not involve the
merger or control of at least two Class | railroads, the statute provides that the Board shall
approve the application unless it finds serious anticompetitive effects that outweigh the public
interest.

Rail congestion has been a long-standing challenge in the greater Chicago area. Many
well intentioned efforts have been made to address this problem over the years, but without total
success. The application in this proceeding appears to be yet another such effort. It may indeed
be motivated largely by frustration with the lack of success in dealing with Chicago rail
congestion in the past. But this proceeding is different from other comprehensive efforts in that
it would benefit mostly one rail carrier and its commercial partners.

For this proposed transaction, the scope, in terms of track mileage and transaction cost, is
relatively low. However, the issues related to environmental impacts, mitigation costs, and
impacts on the affected communities both now and in the future appear to be incredibly high.
The local Chicago communities directly impacted by this transaction, particularly, in my view,
those located along EJ&E’s line north of Joliet, are essentially being asked to bear the heavy
burden of years of failed efforts to address the Chicago rail congestion problem in a more
comprehensive manner. There could also be a chilling effect on the future development of
commuter rail service in the communities west of Chicago, which appears to me to be
antithetical to the broadly defined public interest.

The Board must be very sensitive to the environmental issues being raised by local
communities, and | am confident that these concerns will be fully explored and considered in the
EIS being prepared on the schedule we adopt today. | urge all interested parties to participate
actively in this process. At the end of the environmental review process, | will carefully consider
the recommended mitigation conditions that are generated, and they will factor importantly in
my decision-making process. However, based on what I see now on the record, and what | saw
when | recently visited the affected communities, it is hard for me to imagine how even the most
far-reaching mitigation measures would be enough to offset or balance the environmental
detriments that would flow from this proposal.
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 35087

CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION—CONTROL—EJ&E WEST COMPANY

Decision No. 14
Decided: September 8, 2008

In this proceeding, Canadian National Railway Company (CNR) and Grand Trunk
Corporation (GTC) (collectively referred to as CN or applicants) seek Board authorization to
acquire control of EJ&E West Company (EJ&EW), a wholly owned noncarrier subsidiary of
Elgin, Joliet & Eastern Railway Company (EJ&E). Under the terms of the stock purchase
agreement dated September 25, 2007 (SPA),' the EJ&E would transfer a substantial portion of its
existing rail line, consisting primarily of an arc around Chicago, IL, to EJ&EW, and then sell its
EJ&EW stock to GTC.?

In Decision No. 2, served November 26, 2007, the Board accepted the application for
consideration under 49 CFR 1180.2(c), and also concluded that an Environmental Impact
Statement (EIS)’ would need to be prepared to fulfill the Board’s obligations under the National
Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq. The Board explained that it would
not issue a final decision on the application until the EIS process is completed, which has taken
from 18 months to several years to complete in other cases.

On May 13, 2008, CN asked the Board to complete the NEPA review and serve a final
decision approving the application by December 1, 2008, so that GTC and EJ&E could complete
the stock purchase by December 31, 2008. In Decision No. 13, served July 25, 2008, the Board
set December 1, 2008, to January 31, 2009, as a target for the issuance of the Final EIS, followed
by a final decision on the application as soon as possible thereafter.

On August 14, 2008, CN filed a further petition to modify the procedural schedule. CN
now asks the Board to rule that applicants have met the criteria of 49 U.S.C. 11324(d)(1) for

! Railroad Control Application, CN-2, Exhibit 2.
? The details are summarized at CN-2, pp- 19-20.

> An EIS is the detailed written statement required by NEPA for major federal actions
significantly affecting the quality of the human environment. See 49 CFR 1105.4(f).
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approval of an acquisition that does not involve more than one Class I railroad and to allow CN
to take control of EJ&E before issuance of the Final EIS and subsequent Board consideration of
the potential environmental impacts. CN proposes that the Board condition its approval of the
acquisition on CN maintaining the environmental status quo until the decision on the deferred
environmental issues and on CN acknowledging that the Board retains “all legal authority the
Board currently possesses to impose environmental conditions in this proceeding.” CN requests
that the Board serve a final decision by October 15, 2008, effective November 14, 2008, that
would allow CN and EJ&E to complete the stock purchase by December 31, 2008. CN reiterates
its previous assertion that there is a substantial risk the SPA will be terminated if not closed by
December 31, 2008. CN argues that bifurcating the proceeding in the manner sought
here—allowing CN to take control of EJ&EW subject to the requirement that it preserve the
environmental status quo until completion of the environmental review—is consistent with
NEPA.* Several parties have filed replies in opposition.’

DISCUSSION AND CONCLUSIONS

CN has styled its request as a petition for relief not otherwise provided for in the Board’s
rules pursuant to 49 CFR 1117.1. However, the essence of CN’s petition is that the Board should
reopen the determination in Decision No.2 that a decision on the merits of the application would
not be issued until after completing the environmental review. Under 49 U.S.C. 722(c) and
49 CFR 1115.4, a petition to reopen requires a showing of material error, new evidence, or
substantially changed circumstances in order to obtain relief. CN has not satisfied any of these
criteria.

We note also that CN’s petition appears to assume that, while the Board could impose
environmental mitigation conditions on its approval of the application, the Board either could not
or would not deny the application in this case on environmental grounds. In their reply,
American Chemical Services et al. assert not only that denial is possible, but that there is “much
more than a mere possibility” that this application would be denied due to adverse environmental
impacts. We need not reach those issues here.

* In its petition, CN also reiterates its prior argument that 49 U.S.C. 11325(d) requires
the Board to issue a final decision on its application within 180 days. In Decision No. 13 (slip
op. at 6), we explained that the Board has discretion in appropriate circumstances to take more
than 180 days to complete the record and render a decision in an application for approval of a
change in control under 49 U.S.C. 11324(d).

> Joint Letter from Hon. Peter J. Visclosky, Member of Congress, et al. (Aug. 22, 2008);
Reply in Opposition of American Chemical Service, Inc., Aux Sable Liquid Products, LP, and
Equistar Chemicals, LP (filed Aug. 27, 2008); Village of Barrington Reply (filed Sept. 3, 2008);
Village of Frankfort’s Opposition (filed Sept. 3, 2008). Letters in support of CN’s petition have
also been filed by American Suzuki Motor Corporation, Canfor Wood Products Marketing Ltd.,
Chicago Heights Steel, Consolidated Grain and Barge Co., Hanjin Shipping Company, Ltd.,
Millar Western Forest Products Ltd., the National Industrial Transportation League, Patrick
Engineering Inc., Solutions To Area Rail Traffic, SSAB North American Division, Verso Paper
Corp., and Viterra.
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As discussed below, we will deny CN’s petition because (i) a procedure that gives CN
control over EJ&EW before the Board rules on the environmental issues violates NEPA
principles and regulations; and (ii) CN has failed to demonstrate that its proposal would be
workable and would maintain the environmental status quo.

Proposed “Bifurcation”

The crux of CN’s petition is that the Board can reconcile its responsibilities under the
Interstate Commerce Act and its NEPA responsibilities by treating approval of the stock
purchase as a separate Federal action for NEPA purposes from a subsequent determination of the
decision concerning the environmental mitigation conditions to be attached to approval of CN’s
application. CN argues that approval of the stock purchase would not have any environmental
effects in light of its willingness to maintain the environmental status quo while the Board
completes the environmental review. CN also maintains that approving the stock purchase
would not diminish the Board’s conditioning authority since CN would be willing to accept any
environmental mitigation conditions subsequently imposed in the environmental phase (subject
to its right to challenge in court any conditions that it considers unreasonable). CN-49 at 12-13.

We do not believe that it would be consistent with NEPA or agency precedent to consider
the proposed stock purchase separately from our environmental review. The regulations of the
Council on Environmental Quality (CEQ) (the Federal agency responsible for establishing the
implementing rules for Federal agency compliance with NEPA) provide that: “Proposals or
parts of proposals which are related to each other closely enough to be, in effect, a single course
of action shall be evaluated in a single impact statement.” 40 CFR 1502.4(a). Indeed, CN itself
has previously recognized in this case that NEPA requires the completion of the EIS before the
Board issues its final decision on whether to approve the change in control.®

Nor do we believe that agency precedent supports treating approval of CN’s acquisition
of the EJ&EW and approval of CN’s proposed Operating Plan as separate Federal actions. Since
enactment of NEPA, neither the Board nor its predecessor, the Interstate Commerce Commission
(ICC), has ever issued a final decision approving a merger or acquisition prior to the issuance of
a Final EIS or an Environmental Assessment (EA) where such an environmental document, as
defined by the CEQ at 40 CFR 1508.10, was required.

In fact, the cases cited by CN demonstrate why it would not be consistent with NEPA or
the CEQ regulations to treat approval of the stock purchase as separate from CN’s operating
plan. In Union Pacific/Southern Pacific Merger, 1 S.T.B. 233 (1996), aff’d sub nom. Western
Coal Traffic League v. STB, 169 F.3d 775 (D.C. Cir. 1996) (UP/SP), a comprehensive EA and
Post Environmental Assessment (Post EA) were issued prior to the Board’s final decision
approving that merger with conditions. In its final decision, the Board imposed comprehensive
systemwide and corridor-specific environmental conditions, as well as local environmental
mitigation, and concluded that an EIS was unnecessary because, with those mitigation

6 Applicants’ Comments on the Draft Scope of Study at 9 (filed February 15, 2008) (“the
Board cannot authorize the Transaction on the merits until the EIS is complete™).
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conditions, the merger would not have significant environmental impacts. Although the Post EA
found that more focused mitigation studies were warranted to develop appropriate mitigation for
Reno, NV, and Wichita, KS, “[n]othing in the record suggest[ed] that the potential
environmental effects of the merger in Reno or Wichita are so severe that implementation of the
merger should not proceed prior to the completion of the studies.” 1 S.T.B. at 515. Thus, the
Board imposed conditions to preserve the environmental status quo in Reno and Wichita pending
the development of the additional mitigation for those cities. Here, in contrast, CN is asking the
Board to act before the Board has issued a Final EIS for any part of the line and before any
mitigation measures have been finally determined for any part of the line.

Neither of the other two cases cited by CN—Iowa, Chicago & Eastern Railroad
Corporation—Acquisition and Operation Exemption—Lines of I&M Rail Link, LLC, STB
Finance Docket No. 34177 (STB served July 22, 2002) (ICE/I&M), nor Canadian Pacific
Railway—Control—Dakota, Minnesota & Eastern Railroad, STB Finance Docket No. 35081
(STB served Apr. 4, 2008) (CP/DME)—supports CN’s position. Both of those cases involved
the Dakota, Minnesota & Eastern Railroad (DM&E) and threshold determinations by the Board
that the environmental impact from the possible future construction by DM&E of a new rail line
to transport coal from the Powder River Basin (PRB) in Wyoming was too speculative and
uncertain to be studied in connection with the proposed carrier acquisitions by or of DM&E.” In
both cases, the Board found that the operating changes resulting solely from the acquisition of
the other carrier were modest and did not warrant the preparation of an EIS or EA. In both cases,
DM&E had not yet decided to actually build the line into the PRB, so there was no time table for
construction of the line, and the information needed to prepare an EIS or EA related to new
traffic from the PRB—such as likely shippers, routings for PRB coal, destinations and
frequencies—did not exist. Therefore, it was reasonable in both cases for the Board to defer
consideration of the impact of moving PRB coal over the newly combined lines until the
construction of the new line became probable and to attach a condition to preserve the
environmental status quo in the meantime with respect to the movement of PRB coal.

Here, by contrast, there is nothing speculative or remote about the traffic increases that
are projected with this transaction. CN has provided detailed information on the frequencies and
the routings of the increased EJ&EW traffic. Moreover, CN seeks to take control of EJ&E for
the very purpose of integrating the EJ&E into CN’s system and rerouting significant amounts of
rail traffic over the EJ&E’s lines. Approval of the application is a condition precedent to
implementation of CN’s Operating Plan. They are two links in the same chain that must be
studied together under 40 CFR 1502.4.

Finally, the agency’s former policy of conditionally approving proposals for the
construction of a new or extended rail line before completion of the environmental review
process does not support CN here because no authority was granted in those cases until the

7 Also, in CP/DME, slip op. at 10-11, the Board specifically found that Canadian Pacific
Railway’s acquisition of DM&E was too remote from the potential future transportation of coal
over the lines of Canadian Pacific or the ICE to be considered a single course of action under
40 CFR 1502.4(a) for NEPA review purposes.
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Board subsequently issued a decision on the environmental issues. Here, in contrast, CN seeks
more than a declaration from the Board that the transaction would not substantially lessen
competition, create a monopoly, or restrain trade in freight surface transportation in any region of
the United States. Rather, CN seeks authorization to acquire EJ&EW. Moreover, the Board’s
current practice in cases involving proposals for the construction of a new rail line is to consider
the environmental aspects of a proposed action at the same time as it considers the transportation
or other public interest aspects. See Alaska Railroad Corporation—Construction and Operation
Exemption—Rail Line Between Eielson Air Force Base (North Pole) and Fort Greely (Delta
Junction), AK, STB Finance Docket No. 34658, slip op. at 2 (STB served Oct. 4, 2007).

CN’s Proposed Environmental Condition

In any event, we are not persuaded that the proposal outlined by CN in its petition would
be sufficient to preserve the environmental status quo in the interim period between the
requested approval of the transaction under section 11324(d) and the completion of the Board’s
environmental review. CN represents that, if allowed to take control of EJ&EW, it would not
“undertak[e] Transaction-related actions (such as the re-routing of trains from intra-Chicago
routes to the EJ&EW) that could cause adverse environmental impacts” prior to the completion
of the environmental phase of the proceeding. Petition at 2, n.2. However, CN expressly
excludes certain categories of actions from this voluntary forbearance, such as the service of new
traffic tendered by shippers or the interchange of new trains with carriers not under the control of
CN. Id. This exception could result in significant increases in traffic along the lines that would
not have occurred but for the transaction.® Armed with a favorable “October Merits Decision,”
CN could solicit significant additional traffic from non-CN origination points, and increased
traffic could begin to flow prior to completion of the NEPA review and the Board’s
consideration of appropriate conditions.

CN’s proposal would be difficult to monitor and enforce. CN essentially asks us to trust
that it would maintain the environmental status quo, as CN interprets it, and that it would bring
to the Board in advance any close questions on whether a particular action would properly be
considered within the status quo. To assure maintenance of the environmental status quo, there
would need to be objective standards by which compliance could be monitored. Presumably,
such maintenance would need to include establishing quantifiable traffic limits, retaining the
services of an independent monitor to report traffic levels to the Board, and enforcing traffic
restrictions with remedies significant enough to deter violations (including possible divestiture of
the EJ&EW assets or suspension of operating authority). Such a monitoring regime, however,
would unduly involve the Board in the day-to-day details of EJ&EW’s operations and could well
result in frequent complaints by communities along EJ&EW’s lines that CN was increasing
traffic beyond the status quo. CN has offered no feasible suggestions for independent
monitoring or effective enforcement of the status quo.

8 Although it is true that EJ&E could, prior to the sale and on its own initiative, decide to
increase traffic on its line to any level it deems appropriate without the need for Board approval,
the record does not suggest that it has done so in the recent past or has any present intention to do
SO.
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This case is unlike the other cases cited by CN in terms of the difficulty in establishing
objective traffic standards and monitoring compliance. In both CP/DME and ICE/IM, where the
new DM&E line into the PRB has not yet been constructed, the Board precluded the carriage of
any coal traffic over Canadian Pacific or IC&E lines that originated on DM&E’s proposed line
into the PRB until the environmental review process for the impacts of the traffic flows is
complete. Similarly, in UP/SP, the Board permitted the merged carrier to add only an average of
two trains per day on the affected rail line segments to preserve the environmental status quo in
Reno and Wichita pending the completion of supplemental studies to produce specifically
tailored mitigation plans to ensure that localized environmental issues were addressed. 1 S.T.B.
at 517. Moreover, the Board had already imposed significant systemwide environmental
conditions and was satisfied that “with the systemwide and corridor-specific mitigation already
imposed and the conditions to be arrived at following the independent mitigation studies, there
would be no significant environmental impacts to Reno and Wichita....” 1 S.T.B. at516. In
sum, the limitations on the carriers’ operations were clear in those cases, and monitoring was
simple. Here, in contrast, CN seeks to be allowed to control EJ&EW’s traffic flows prior to the
imposition of any environmental conditions whatsoever, save for CN’s undefined pledge to
maintain the status quo and to monitor itself.

This decision will not significantly affect either the quality of the human environment or
the conservation of energy resources.

It is ordered:
1. Applicants’ petition is denied.
2. This decision is effective on its service date.

By the Board, Chairman Nottingham, Vice Chairman Mulvey, and Commissioner
Buttrey.

Anne K. Quinlan
Acting Secretary
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CANADIAN NATIONAL RAILWAY COMPANY AND GRAND TRUNK
CORPORATION—CONTROL—EJ&E WEST COMPANY

Decision No. 15
Decided: September 10, 2008

In Decision No. 2, served November 26, 2007, the Board accepted for consideration the
application filed by Canadian National Railway Company (CNR) and Grand Trunk Corporation
(GTC) on October 30, 2007 (October 30 application), for Board authorization of the proposed
acquisition of control of EJ&E West Company (EJ&EW), a wholly owned noncarrier subsidiary
of Elgin, Joliet & Eastern Railway Company (EJ&E), by CNR and GTC (collectively referred to
as CN or applicants). This proposal is referred to as the transaction.

BACKGROUND

In its October 30 application, CN stated that, as part of the proposed transaction, it
expects to cease operations over an 11-mile segment of railroad track known as the St. Charles
Air Line route (Air Line route) in Chicago, IL, by the end of the 3-year implementation period of
the transaction. Several parties, including the National Railroad Passenger Corporation
(Amtrak), filed comments, expressing opposition to the proposed transaction and asserting that
the abandonment of the Air Line route would result in the disruption or discontinuance of
Amtrak service to affected locations. In response to these comments, CN states that it has agreed
to the conditions sought by Amtrak, namely that Amtrak may remain on the Air Line route, until

! This decision also embraces Elgin, Joliet and Eastern Railway Company—Corporate
Family Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 1);
Chicago, Central & Pacific Railroad Company—Trackage Rights Exemption—EJ&E West
Company, STB Finance Docket No. 35087 (Sub-No. 2); Grand Trunk Western Railroad
Incorporated—Trackage Rights Exemption—EJ&E West Company, STB Finance Docket
No. 35087 (Sub-No. 3); llinois Central Railroad Company—Trackage Rights Exemption—
EJ&E West Company, STB Finance Docket No. 35087 (Sub-No. 4); Wisconsin Central Ltd.—
Trackage Rights Exemption—EJ&E West Company, STB Finance Docket No. 35087 (Sub-
No. 5); EJ&E West Company—Trackage Rights Exemption—Chicago, Central & Pacific
Railroad Company, STB Finance Docket No. 35087 (Sub-No. 6); and EJ&E West Company—
Trackage Rights Exemption—Illinois Central Railroad Company, STB Finance Docket
No. 35087 (Sub-No. 7).
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the Grand Crossing Connection or another acceptable alternative is available, at a cost to be
capped at the current level (adjusting only for inflation pursuant to the formula contained in the
agreement between CN and Amtrak) and at the level of operating utility currently enjoyed by
Amtrak.

On May 8, 2008, the Illinois Department of Transportation (IDOT) filed a motion to
compel discovery from CN, seeking information regarding the cost of maintaining tracks,
equipment, bridges, viaducts, and grade crossings along the Air Line route.” IDOT asserts,
among other things, that obtaining information detailing the cost of maintaining the tracks and
structures is critical to the public interest because the cost of maintaining the Air Line route will
be borne by IDOT and Amtrak, ultimately at the public expense, under the terms of the proposed
transaction. IDOT notes that, while CN has informed IDOT of CN’s ongoing negotiations with
Amtrak, no binding agreement regarding maintenance of the Air Line route has been reached,
nor has CN provided IDOT with any meaningful assurances to that effect.

In a reply filed July 2, 2008, CN reiterates its commitment to negotiating with Amtrak an
agreement that would implement the commitments sought by Amtrak. CN states that its offer to
allow Amtrak to maintain existing service at no additional cost resolves any and all issues,
including IDOT’s concerns, regarding the impacts of the proposed transaction on Amtrak
service. CN also notes that it has invited the Board to impose the commitments made to Amtrak
as conditions to authorization of the transaction. Further, CN states that the information sought
by IDOT is not developed or maintained by CN in the regular course of business. In a letter to
IDOT, dated February 7, 2008, CN states that it “does not have and does not regularly develop
actual or projected maintenance costs” for the Air Line route and that the current CN/Amtrak
agreement, which runs through January 31, 2010, provides for Amtrak to pay a fixed base rate
for maintenance, subject to escalation in accordance with indices. CN further states in the
February 7 letter that it has agreed to develop this information as part of its confidential
negotiations with Amtrak.

DISCUSSION AND CONCLUSIONS

IDOT’s motion to compel will be denied. CN submits that the information is not
maintained and does not exist. In light of this representation, an order to compel the production
of this information would serve no purpose.® A party can not be required to prepare new
documents solely for their production. Also, given CN’s representations regarding the Air Line
route, namely its commitment, as a condition of the Board’s approval of the application, to
capping costs at current inflation-adjusted levels for as long as Amtrak remains on the Air Line
route, the information sought by IDOT is not likely to be relevant for the purposes of this
proceeding. CN has consistently represented its commitment to Amtrak throughout its filings

2 Specifically, IDOT submitted five document requests, including “any analysis or
projections regarding the annual maintenance and operation activities and costs required or
recommended for the CN track after the acquisition is fully implemented.” IDOT Request for
Production of Documents (filed March 3, 2008).

® The Board’s discovery rules require the existence of documents sought. See 49 CFR
1114.30.
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before the Board. In its March 13 reply, CN states that it has agreed to the conditions sought by
Amtrak and included a letter to Amtrak, dated March 10, 2008, in which it expresses its
commitment to allowing Amtrak to remain on the Air Line route and to capping costs to Amtrak
for maintaining the segment at the current level, indexed for inflation in future years, as provided
by the current CN/Amtrak agreement. In a March 27, 2008 filing, CN reiterates this
commitment in response to a letter of opposition filed by Congresswoman Melissa Bean. The
Draft EIS, served July 25, 2008, also includes this commitment as a voluntary mitigation
measure submitted by CN. Though no binding agreement has been reached between CN and
Amtrak, it appears that, should the transaction be approved, CN is fully intent on allowing
Amtrak to remain on the Air Line route, until an alternative route is available, at costs capped at
the current level (as adjusted for inflation). CN, in its surrebuttal, filed April 28, 2008, states that
it does not object to the Board conditioning approval of the transaction on its commitment to
Amtrak. A condition along those lines, if imposed by the Board, could adequately address
IDOT’s concerns regarding any costs it might incur under the proposed transaction.

To the extent that IDOT has concerns regarding matters that are covered by the
environmental review of the proposed transaction, it may submit comments before the Board’s
Section of Environmental Analysis (SEA).*

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. IDOT’s motion to compel is denied.
2. This decision is effective on the service date.

By the Board, Anne K. Quinlan, Acting Secretary.

Anne K. Quinlan
Acting Secretary

4 See Canadian National Railway Company and Grand Trunk Corporation—Control—
EJ&E West Company, STB Finance Docket No. 35087 (STB served Feb. 22, 2008) (Decision
No. 8). In Decision No. 8, the Board denied motions to compel filed by parties seeking
discovery on environmental matters. The Board found that formal discovery on environmental
issues was not available because such information would be developed by SEA during the
environmental review process.
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training program. It also permits the
Maritime Administration (MARAD) to
determine if a graduate, who wishes to
defer the service obligation to attend
graduate school, is eligible to receive a
deferment. Their service obligation is
required by law.

Need and Use of the Information:
This information collected establishes
overall compliance with the service
obligation contract in support of the
Economic Growth and Trade and
National Security goals identified in the
DOT Strategic Plan. Because the
graduates are required to serve as
commissioned officers in the U.S.
Merchant Marine Reserve, U.S. Naval
Reserve (as an aspect of the service
obligation), they become the Navy’s
single largest source of naval reserve
officers except for Naval R.O.T.C. In
their civilian capacities, they are
required first to sail on their
professional merchant marine licenses

or work in the maritime industry ashore.

This dual role makes the graduates
especially valuable because national
defense planning initiatives and the
Nation’s economic needs depend on
available personnel who are highly
trained.

Description of Respondents: U.S.
Merchant Marine Academy students
and graduates, and subsidized students
and graduates.

Annual Responses: 21.

Annual Burden: 4.2 hours.

Comments: Comments should be
referred to the docket number that
appears at the top of this document.
Written comments may be submitted to
the Docket Clerk, U.S. DOT Dockets,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
Comments also may be submitted by
electronic means via the Internet at
http://www.regulations.gov. Specifically
address whether this information
collection is necessary for proper
performance of the functions of the
agency and will have practical utility,
accuracy of the burden estimates, ways
to minimize this burden, and ways to
enhance the quality, utility, and clarity
of the information to be collected. All
comments received will be available for
examination at the above address
between 10 a.m. and 5 p.m. EDT (or
EST), Monday through Friday, except
Federal holidays. An electronic version
of this document is available on the
World Wide Web at http://
www.regulations.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,

business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://www.regulations.gov.

Authority: 49 CFR 1.66.

By order of the Maritime Administrator.
Dated: November 20, 2007.
Christine S. Gurland,
Acting Secretary, Maritime Administration.
[FR Doc. E7-23152 Filed 11-28-07; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board
[STB Finance Docket No. 35087]

Canadian National Railway Company
and Grand Trunk Corporation—
Control—EJ&E West Company '

AGENCY: Surface Transportation Board,
DOT.

ACTION: Decision No. 2 in STB Finance
Docket No. 35087; Notice of Acceptance
of Primary Application and Related

Filings; Issuance of Procedural
Schedule.

SUMMARY: The Surface Transportation
Board (Board) is accepting for
consideration the primary application
filed October 30, 2007, by Canadian
National Railway Corporation (CNR)
and Grand Trunk Corporation (GTC), a
noncarrier holding company through
which CNR controls its U.S. rail
subsidiaries, and seven related filings.
The primary application seeks Board
approval under 49 U.S.C. 11321-26 of
the acquisition of control of EJ&E West
Company (EJ&EW), a wholly owned
noncarrier subsidiary of Elgin, Joliet and
Eastern Railway Company (EJ&E), by
CNR and GTC. This proposal is referred
to as the Control Transaction, and CNR

1This decision also embraces Elgin, Joliet and
Eastern Railway Company—Corporate Family
Exemption—EJ&E West Company, STB Finance
Docket No. 35087 (Sub-No. 1); Chicago, Central &
Pacific Railroad Company—Trackage Rights
Exemption—EJ&E West Company, STB Finance
Docket No. 35087 (Sub-No. 2); Grand Trunk
Western Railroad Incorporated—Trackage Rights
Exemption—EJ&E West Company, STB Finance
Docket No. 35087 (Sub-No. 3); Illinois Central
Railroad Company—Trackage Rights Exemption—
EJ&E West Company, STB Finance Docket No.
35087 (Sub-No. 4); Wisconsin Central Ltd.—
Trackage Rights Exemption—EJ&E West Company,
STB Finance Docket No. 35087 (Sub-No. 5); EJ&¢E
West Company—Trackage Rights Exemption—
Chicago, Central & Pacific Railroad Company, STB
Finance Docket No. 35087 (Sub-No. 6); and E/&E
West Company—Trackage Rights Exemption—
Ilinois Central Railroad Company, STB Finance
Docket No. 35087 (Sub-No. 7).

and GTC are referred to collectively as
applicants.

The related filings are notices of
exemption involving an intra-corporate
family transaction and the granting of
trackage rights. The Sub-No. 1 filing
provides for EJ&E to transfer property to
EJ&EW, which, at that time, would
become a rail common carrier, prior to
applicants acquiring control of EJ&EW.
The Sub-Nos. 2 through 7 filings
provide for grants of trackage rights by
EJ&EW to Grand Trunk Western
Railroad (GTW), Illinois Central
Railroad Company (IC), Chicago, Central
& Pacific Railroad Company (CCP), and
Wisconsin Central Ltd. (WCL), and by
IC and CCP to EJ&EW, promptly upon
applicants’ acquisition of control of
EJ&EW, should the Board approve the
proposed Control Transaction.

The Board finds that the Control
Transaction is a “minor transaction”
under 49 CFR 1180.2(c), and adopts a
procedural schedule for consideration of
the application. In finding that the
transaction is a minor transaction, the
Board has preliminarily determined that
any anticompetitive effects of the
transaction will clearly be outweighed
by the transaction’s anticipated
contribution to the public interest in
meeting significant transportation
needs. 49 CFR 1180.2(b)(2). The Board
makes this determination based solely
on evidence presented in the
application. The Board stresses that this
is not a final determination, and its
finding may be rebutted by filings and
evidence submitted into the record for
this proceeding. The Board will give
careful consideration to any claims that
the transaction will have
anticompetitive effects that are not
apparent from the application itself.

Moreover, the Board has determined
to prepare an Environmental Impact
Statement (EIS) with respect to the
transaction.

DATES: The effective date of this
decision is November 29, 2007. Any
person who wishes to participate in this
proceeding as a party of record (POR)
must file, no later than December 13,
2007, a notice of intent to participate.
All comments, protests, requests for
conditions, and any other evidence and
argument in opposition to the primary
application and related filings,
including filings by the U.S. Department
of Justice (DOJ) and the U.S. Department
of Transportation (DOT), must be filed
by January 28, 2008. Responses to
comments, protests, requests for
conditions, and other opposition, and
rebuttal in support of the primary
application or related filings must be
filed by March 13, 2008. If a public
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hearing or oral argument is held, it will
be held on a date to be determined by
the Board. Under 49 U.S.C. 11325(d)(2),
a final decision would be issued by
April 25, 2008; however, the Board is
also required to accommodate in its
decisionmaking the requirements of the
National Environmental Policy Act
(NEPA), 42 U.S.C. 4321 et seq. Thus, the
Board will not issue a final decision on
the merits of the application until the
environmental review is completed,
including preparation of an EIS and a
substantial opportunity for public
comment and participation. For further
information respecting dates, see
Appendix A (Procedural Schedule).
ADDRESSES: Any filing submitted in this
proceeding must be submitted either via
the Board’s e-filing format or in the
traditional paper format. Any person
using e-filing should attach a document
and otherwise comply with the
instructions found on the Board’s Web
site at http://www.stb.dot.gov at the “‘E-
FILING” link. Any person submitting a
filing in the traditional paper format
should send an original and 10 paper
copies of the filing (and also an
electronic version) to: Surface
Transportation Board, 395 E Street, SW.,
Washington, DC 20423-0001. In
addition, one copy of each filing in this
proceeding must be sent (and may be
sent by e-mail only if service by e-mail
is acceptable to the recipient) to each of
the following: (1) Secretary of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590; (2)
Attorney General of the United States,
c/o Assistant Attorney General,
Antitrust Division, Room 3109,
Department of Justice, Washington, DC
20530; (3) Paul A. Cunningham
(representing CNR and GTC), Harkins
Cunningham LLP, 1700 K Street, NW.,
Suite 400, Washington, DC 20006—3804;
and (4) any other person designated as
a POR on the service list notice (as
explained below, the service list notice
will be issued as soon after December
13, 2007, as practicable).

FOR FURTHER INFORMATION CONTACT: Julia
M. Farr, (202) 245-0359. [Assistance for
the hearing impaired is available
through the Federal Information Relay
Service (FIRS) at 1-800-877-8339.]
SUPPLEMENTARY INFORMATION: CNR is
one of Canada’s two major railroads,
extending from Halifax, Nova Scotia, on
the Atlantic to Vancouver and Prince
Rupert, British Columbia, on the Pacific.
Through its GTC subsidiary, CNR
controls the following rail carriers:
GTW, IC, CCP, WCL, Duluth, Winnipeg
and Pacific Railway Company (DWP),
St. Clair Tunnel Company (SCTC),
Cedar River Railroad Company (CRRC),

Waterloo Railway Company (Waterloo),
Sault Ste. Marie Bridge Company
(SSMB), Wisconsin Chicago Link Ltd.
(WCLL), Duluth, Missabe and Iron
Range Railway Company (DMIR),
Bessemer and Lake Erie Railroad
Company (B&LE), and The Pittsburgh &
Conneaut Dock Company (P&C Dock).
DWP extends the applicants’ system
from the international border at Duluth
Junction/Ranier over DWP’s own lines
to Nopeming Junction, MN. GTW also
extends applicants’ system to Chicago
from the international border at Port
Huron/Sarnia and Detroit/Windsor. In
1999, applicants acquired IC, thus
extending applicants’ system from
Chicago to the Gulf Coast, and becoming
part of a North American Free Trade
Agreement (NAFTA) rail network
offering shippers access to Kansas City
Southern de México, S.A. de C.V.
(KCSM), Mexico’s largest rail system. In
2001, applicants acquired WCL and its
affiliates, and in 2004 applicants
acquired the Great Lakes Transportation
LLC (GLT) carriers including DMIR,
thus providing applicants with a
connection between Chicago and
applicants’ lines west of the Great
Lakes. In the GLT transaction,
applicants also acquired B&LE and P&C
Dock, which, together with applicants’
ownership of DMIR and Great Lakes
Fleet, LLC (a water carrier operating on
the Great Lakes), provides applicants a
continuous supply chain for iron ore
moving from the Missabe Iron Range of
Minnesota to the Union Railroad
Company, which serves the Edgar
Thompson Steel Works of United States
Steel Corporation (USS) in Braddock,
PA.

EJ&EW is an Illinois corporation
formed on August 16, 2007, and is a
wholly owned noncarrier subsidiary of
EJ&E. EJ&E is a Class Il railroad that
currently operates over 198 miles of
track in Northeastern Illinois and
Northwestern Indiana, consisting
primarily of an arc around Chicago, IL,
extending from Waukegan, IL,
southwards to Joliet, IL, then eastward
to Gary, IN, and then northwest to South
Chicago along Lake Michigan. EJ&E
provides rail service to approximately
100 customers, including steel mills,
coal utilities, plastics, and chemical
producers, steel processors, distribution
centers, and scrap processors. EJ&E is a
wholly owned indirect subsidiary of
USS, a noncarrier. USS owns all of the
issued and outstanding stock of
Transtar, Inc. (Transtar), a noncarrier
holding company, which owns all of the
issued and outstanding stock of seven

common carrier railroads, including
EJ&E.2

Before applicants acquire control of
EJ&EW, EJ&E plans to transfer all of its
land, rail, and related assets located
west of the centerline of Buchanan
Street in Gary (together with the real
property and related fixtures associated
with the hump and Dixie leads located
east of Buchanan Street) to EJ&EW,
which at that time would become a rail
common carrier. As noted above, this
transaction is the subject of the Sub-No.
1 related filing. EJ&E would retain its
land, rail, and related assets east of the
centerline (other than the real property
and related fixtures associated with the
hump and Dixie leads). It is expected
that, if the Control Transaction is
approved and applicants acquire control
of EJ&EW, EJ&E would change its name
to Gary Railway Company, and EJ&EW
would assume the Elgin, Joliet & Eastern
Railway Company name.

In order to permit trains of its
operating subsidiaries—GTW, IC, CCP,
and WCL—to operate over EJ&EW’s line
and provide for maximum operational
flexibility, applicants intend to cause
EJ&EW to grant trackage rights to those
subsidiaries over the entire length of
EJ&EW from Waukegan to Gary.
Applicants also intend to grant EJ&EW
trackage rights over selected portions of
its CCP and IC subsidiaries. These
proposed trackage rights are the subjects
of notices of exemption in the related
filings Sub-Nos. 2 through 7, providing
for grants of trackage rights by EJ&EW to
GTW, IC, CCP, and WCL and by IC and
CCP to EJ&EW.

GTC and EJ&E have entered into a
Stock Purchase Agreement (Agreement),
dated as of September 25, 2007. The
Agreement provides that, subject to
Board authorization of the Control
Transaction, and other conditions, GTC
will purchase from EJ&E all of the
issued and outstanding common stock
of EJ&EW for an overall purchase price
of $300 million, subject to adjustments
as provided for in the Agreement.

Applicants state three primary
purposes for pursuing the Control
Transaction. First, they believe the
Control Transaction would improve
their operations in and beyond the
Chicago area by providing CNR with a
continuous rail route around Chicago,
under applicants’ ownership, that
would connect the five CNR lines that
presently radiate from Chicago. Second,
acquiring EJ&E’s rail assets would make

2In 2001, Transtar spun off its interest in B&LE,
DMIR, P&C Dock, and a water carrier, Great Lakes
Fleet, to GLT, which became a holding company
controlled by the Blackstone Group. In 2004, in a
transaction unrelated to USS, applicants acquired
the GLT subsidiaries.
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available to applicants EJ&E’s Kirk
Yard—an automated classification
facility in Gary—as well as smaller
facilities in Joliet and Whiting, IN, thus
enabling applicants to consolidate car
classification work at Kirk and East
Joliet Yards and to reduce use of the
Belt Railway Company of Chicago’s
(BRC) Clearing Yard. Lastly, applicants
state that their system would benefit
from the fact that EJ&E provides an
important supply line for North
American steel, chemical, and
petrochemical industries, as well as for
Chicago area utilities and others, which
would allow applicants to develop
closer and more extensive relationships
with companies in and serving those
industries.

Financial Arrangements. No new
securities have been or would be issued
in connection with applicants’
acquisition of control of EJ&EW. Under
the Agreement, the purchase price
would be paid in cash on the closing
date. Applicants anticipate that they
would finance the Control Transaction
with debt and cash on hand.

Passenger Service Impacts.
Applicants state that the Control
Transaction would not affect passenger
rail service operating on CNR rail lines
today; rather, applicants anticipate
reduced freight train traffic on CNR
lines inside the EJ&E arc, which would
benefit passenger operations over those
lines. Once applicants cease operations
on the St. Charles Air Line Route,
applicants state that the National
Railroad Passenger Corporation
(Amtrak) would be the only remaining
regular user of that route. Before the line
can be formally abandoned, Amtrak
trains would need to be re-routed to
Norfolk Southern Railway Company’s
line, as has been planned in connection
with the Chicago Region Environmental
and Transportation Efficiency (CREATE)
Project. Applicants state that EJ&E lines
are not used for intercity or commuter
passenger rail service, though EJ&E does
cross, at grade, several corridors of the
Commuter Rail Division of the Regional
Transportation Authority of Northeast
Ilinois (Metra). Applicants state that
they would work with Metra and the
host freight operators to coordinate
operations and adjust operating
windows so that the needs of all users
can be met. Applicants also note that
they are aware that Metra is studying
the feasibility of using a portion of the
EJ&E corridor for future light-rail
commuter service. Applicants state that
they would explore options to further
Metra’s goal of extended commuter train
service while accommodating
applicants’ need to move its freight

traffic more efficiently through and
around Chicago.

Market Analysis. The primary
application included market analyses
that contend that there would be no
reduction in direct rail competition
between CNR and EJ&E as a result of
this acquisition. Applicants analyzed
stations and interchange points served
by both CNR and EJ&E and concluded
that there are no cases of 2 to 1 or 3 to
2 reductions in shipper rail options. In
addition, applicants submitted a
detailed geographic market study of
origin and destination markets showing
that the acquisition would not increase
market concentration.

Discontinuances/Abandonments.
Applicants state that they do not
anticipate any transaction-related line
abandonments. Although applicants
intend to re-route all their trains
currently operating over the St. Charles
Air Line, a formal abandonment of that
line would require coordination with
BNSF Railway Company (BNSF) and
Union Pacific Railroad Company, which
own the line jointly with applicants,
and with existing users such as Amtrak.

Public Interest Considerations.
Applicants state that the Control
Transaction would promote the public
interest in a more efficient and reliable
rail transportation system, and would
have no adverse competitive, safety, or
other effects. Applicants assert that the
Control Transaction would have no
anticompetitive effects in that it would
connect two transportation systems that
do not compete but instead complement
each other and would together create a
stronger network. Applicants assert that
there would be no 2-to-1 shippers, nor
3-to-2 shippers, on the CNR/EJ&EW
system. Moreover, applicants state that
the Control Transaction would bring
about no vertical foreclosure, no
reduction in effective geographic
competition, and no increase in market
power. Applicants state that, as in past
transactions, they are committed to
keeping gateways open and honoring
trackage rights and haulage agreements
with all connecting carriers.

Applicants assert that, even if the
Control Transaction had any adverse
impacts on competition, those effects
would be outweighed by its
transportation benefits. The Control
Transaction, applicants assert, would
ensure more efficient and reliable rail
transportation at a lower cost and
would, over time, reduce rail traffic
congestion, increase rail capacity for
carriers operating in Chicago, and
reduce traffic density in Chicago’s urban
core. Applicants state that the Control
Transaction would provide CNR with a
continuous route around Chicago,

which would make it possible for CNR
traffic to bypass the congested Chicago
terminal. Applicants maintain that this
rerouting would benefit CNR-served
customers in the Chicago area and
customers served by other Class I
railroads by reducing the demand on the
capacity of BRC, Indiana Harbor Belt
Railroad (IHB), and other CNR lines
through the central Chicago terminal
area. Further, applicants note, the
availability of a continuous CNR route
around Chicago would greatly improve
the fluidity of intermodal and other
CNR traffic that must move to, from, or
through Chicago. Also, the availability
of a continuous CNR route around
Chicago would advance the congestion-
reducing objectives of the CREATE
Project and make it possible for
applicants to more quickly cease
operations over the St. Charles Air Line.
The Control Transaction, applicants
state, would also eliminate interchanges
between EJ&E and CNR, making
possible single-line service for
approximately 10,000 carloads that the
two railroads now carry in interline
service each year. Applicants also note
that the public would benefit from
applicants’ plans to spend
approximately $100 million to upgrade
EJ&E’s infrastructure.

Time Schedule for Consummation.
Applicants intend to consummate
control of EJ&EW as soon as possible
after the effective date of the final order,
should the Board authorize the
proposed Control Transaction.
Applicants expect to have fully
implemented the Control Transaction
within three years after consummation
of their acquisition of control over
EJXEW.

Environmental Impacts. Applicants
concede that environmental review
under NEPA is necessary in this case.
As discussed below, the increased
traffic that would result from this
transaction would substantially exceed
the Board’s thresholds for
environmental review. Due to the
potentially significant impact that this
transaction may have on the
environment and communities in the
affected area, the Board will prepare a
full EIS. Applicants also have agreed to
prepare a Safety Integration Plan (SIP),
pursuant to the Board’s regulations at 49
CFR 1106, which will be addressed in
the EIS. In the SIP, applicants will
specify how they would ensure safe
operations during the acquisition and
implementation process. Applicants
state that the transaction would have no
adverse impact on historic properties, as
there