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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35582

RAIL-TERM CORP.—
PETITION FOR DECLARATORY ORDER

COMMENTSOF
UNION PACIFIC RAILROAD COMPANY
IN SUPPORT OF RECONSIDERATION

Union Pacific Railroad Company (“UP”) submits thesenments in support of Rail-
Term'’s petition for reconsideration of the Novemb®r 2013 decision finding Rail-Term’s
provision of dispatching services to several shoetrailroads rendered Rail-Term into a rail
carrier subject to ICCTA (“November Decision”). Gebruary 12, 2014, the Board’s Office of
Proceedings issued a decision allowing interestetigs to participate in this proceeding as
amicus curiae and requesting public comments. UP appreciateBalaed’s willingness to
consider comments on this important issue.

By finding Rail-Term to be a “rail carrier,” anduf subject to the Board’s jurisdiction,
the November Decision created uncertainty where i@ existed. UP relies on a predictable
and consistent application of the term “rail cafrighen entering arrangements with third
parties that involve many areas of UP’s operatidh& November Decision upset this
predictability by greatly expanding the definitioh“rail carrier” and created uncertainty about
how UP can arrange its dealings with its contractmd vendors so that those firms do not
become “rail carriers” subject to ICCTA, and othegulations, merely because they provide a

critical product or service. This expansion couye widespread and unanticipated



consequences on UP’s ability to efficiently manageailroad and provide the level of service
that customers demand.

UP’s comments begin by setting out the principlesarlier cases that rail carriers must
hold themselves out to provide rail transportafod have physical means to do' §de next
part discusses how the overbroad November Decgsiald have unintended consequences. The

last part explains how the November Decision witider efficient management of railroads.
An entity does not become a “rail carrier” merelyebause it provides an “essential” service

The decision that Rail-Term is a “rail carrierste on the fact that Rail-Term’s
dispatching services are essential to the movenfdrdins by short line railroads. November
Decision at 13. In reaching this conclusion, theiBladescribed dispatching services as “an
inextricable part” of train movement and “integr&d’a rail operator’'s common carrier
obligation._Id at 9. The inquiry should not end there. Prioiesdsoked at the totality of the
circumstances to determine whether an entity wagiging common carrier railroad
transportation under 49 U.S.C. § 10102(5), andrigslecessors. Rail-Term cannot be considered
a “rail carrier” because it does not hold itself tmthe shipping public to provide rail
transportation and it neither owns nor controletsseeded to provide such rail transportation.

As the Board recognized, rail common carriagewsel-understood concept. .ldt 7. At
common law and under § 10102 and § 11101, commuoieicatatus requires more than mere

participation in the movement of goods, no mattex Iintegral such participation may be to the

1 UP joins the AAR comments filed today and gengrafidorses the arguments made by Rail-Term in its
Motion for Reconsideration. Instead of repeatimgrtlegal arguments at length, our comments will
briefly summarize our understanding of the law befine November Decision.



movement. Most importantly, a common carrier must hold iteelt to the public as providing
common carrier transportatiéid. at 7. The Board deemed Rail-Term to be holdisgffitout
because Rail-Term’s dispatching services are asefdaml component” of common carrier
transportation provided by Rail-Term’s clients. & 8. However, common carrier “holding out”
to provide rail transportation requires more thgreaing to provide a component of
transportation to rail carriers that actually markeir services to shippers. Otherwise, any firm
that sells any component or service that is esadntia rail carrier would become a rail carrier
merely by transacting business with a rail carrier.

Under Board precedent, “for an entity to qualifyaasil carrier, it must (1) hold itself out

as a common carrier for hire, and (2) have thatghd carry for hire.” James Riffin--Petition for

Declaratory OrderFD 35245, slip op. at 3 (STB served Sept. 15920@ other words, holding

out as a rail carrier requires that (i) the paffgroto sell transportation to shippérand (ii) the
party owns, controls or has the right to use assstgled to provide the rail transportation it
sells® Rail-Term maintains that it does not sell or tnsell any services to shippers and we are

not aware of any evidence in the record that it fiag record is also clear that Rail-Term does

2 SeeTews v. Renzenberger, In&92 F. Supp. 2d 1331, 1340 (D. Kan. 2009) (“Imeotwords, whatever
service the noncarrier is providing—no matter hoviegral’ to the rail carrier or whether the radrder
exerts control over the non-carrier's operations-strbe publicly available.”)

3 SeeNew England Transrail, LLC--Construction, Acguisit and Operation ExemptipfD 34797, slip
op. at 6 (STB served July 10, 2007) (“The fundamleeist of common carriage is whether there is a
public profession or holding out to serve the publj American Orient Express Ry. v. STB34 F.3d
554, 557 (D.C. Cir 2007); and H&M International misportation, Inc.--Petition for Declaratory Order
FD 34277, slip op. at 2 (STB served Nov. 12, 2003).

* American Orient Expres484 F.3d at 557 (affirming Board decision thaaiicommon carrier holds
itself out to the general public as engaged irbtigness of transporting persons or property fréaneto
place.)

> In some cases, a rail carrier is organized fsst aecessary step in obtaining the legal authtaribuy,
construct or operate rail lines, but the interlain assets required to provide rail transpantais
evident._Cf James RIiffin FD 35245, slip op. at 4 (finding petitioner wax a rail carrier because he “has
provided no rail service, nor is he capable of d@n.”)




not own, lease or have the right to use any rma@dior rolling stock that could be used to
transport freight.

Finding Rail-Term is a ralil carrier based solelytba fact that it provides an integral
service to several small railroads is directly cant to the long line of cases finding that a party
does not become a rail carrier merely because\iges goods or services needed by a rail
carrier to meet the rail carrier’s obligations. Be®92 F. Supp 2d at 1335 (rail crew

transportation provider found not a rail carriéfjah Transit Auth.--Acquisition Exemption--

Union Pac. R.R. CoFD 35008, slip op. at 5 (STB served July 23, 2@@itity providing

dispatching over a rail line found not a rail caryj H&M, FD 34277, slip op. at 3 (intermodal

facility operator found not a rail carrier); TowhMilford, Ma--Petition for Declaratory Order

FD 34444, slip op. at 3 (STB served Aug. 12, 2q@di)/truck transloader found not a rall
carrier).

By finding that a “rail carrier” must hold itsedut as providing transportation service,
provide a service that is essential to the trartaponand have the means to actually transport
freight (or be in the process of acquiring the nseando so), the Board can maintain the

consistent, predictable application of the termil ‘tarrier.”
The decision is overbroad and will have unintendeshsequences

As noted above, the primary basis for the Novenl@a@ision was that dispatching is an
“essential rail function.” The decision accepted Railroad Retirement Board’s conclusion that
Rail-Term must be a “rail carrier” because “withaut order from a dispatcher, a train does not
move and cannot deliver its freight or passeng&evember Decision at 9. The decision
apparently assumed that it would be limited to Raifm and not incite widespread

transformation of rail contractors or vendors ifval carriers.” To the contrary, if the Board



applies a similar standard going forward it is hi@ardmagine how many contractors and vendors
could escape Rail-Term’s fate.

Railroads depend on a large number and wide yawfatritical components to provide
transportation but the suppliers of such componargsiot considered rail carriers. The logical
outcome of the November Decision would be eithat sluppliers of critical railroad goods and
services become rail carriers or that railroadsldistop purchasing and instead make or provide
all critical components in-house. Neither outcosidesirable. Granting Rail-Term’s petition for
reconsideration avoids both.

Some of the more striking examples of essentialpmnents and services that rail
carriers typically purchase from non-carrier thpatties include:

LocomotivesFRA regulations require locomotives to be consedd¢b certain standards
and undergo various inspections before being oper&eel9 C.F.R. Part 229. Without an
FRA-compliant locomotive, a train does not move.d#es not build locomotives — it must
depend on third-parties to provide the power ne¢dedove its trains. In some cases UP will
use third-party contractors to conduct locomoteaing. It is also sometimes necessary to use
specialized contractors from the manufacturer teise locomotive components. These
locomotive contractors therefore provide criticafety-enhancing, FRA-required services to
UP. Without products and services of these thindigg, UP would be unable to meet its
common carrier obligations but these suppliers mexer been considered rail carriers.

Fuel. UP often uses third-party contractors to providmtootive fueling services,
particularly in locations where UP does not havecaate facilities. Without a fueling

contractor, a train cannot move and UP cannotlffitdicommon carrier obligation to customers.



Fueling is an essential component of the UP’strarisportation. The logic of the November
Decision calls into doubt the “rail carrier” statiSUP’s fueling contractors.

Crews.FRA hours-of-service regulations limit the numbg&hours a train crew may
work and require crews to rest before returningdok. 49 C.F.R. Part 228. When a crew hits its
hours-of-service limit the train cannot move uittis recrewed. UP cannot always control the
recrew location. Depending on the location, UP wslé a third-party contractor to drive a fresh
crew to the train. This contractor often drives thek crew to a hotel, operated by a third-party, to
rest. FRA regulations also require that train creembers be tested for drugs and alcohol. 49
C.F.R. Part 219. Third-party contractors oftenatlisamples for these tests and analyze the
results. Employees who fail a test may be refetoetth assistance program operated by a third-
party. Every one of the contractors or suppliew®ived in the crewing process is essential to
UP’s ability to provide common carrier rail servidlea contractor does not perform at any stage,
a train will not have a crew at the intended timd &eight will not move. The November
Decision calls into doubt the “rail carrier” statoifssuch contractors merely because the services
they provide are important.

Moreover, the November Decision did not weighithplications if a number of
suppliers to railroads were deemed subject to atigul under ICCTA based on the importance
of the good or service they provide. For examiple fueling contractor is deemed a “rail
carrier,” what, if any, operating authority willglcontractor need? Would abandonment
authority be required whenever a railroad changesractors of essential services or goods? The
November Decision also expands the number of estiliat could potentially claim preemption

from state and local law under ICCTA. If a contoagtroviding an “essential” railroad service

® The fuel itself is also an essential componemaibtransportation. By extension, the refinerieatt
process locomotive fuel are integral to rail traorsgtion.



becomes a rail carrier as a result then all of tbatractor’s activities necessary to provide the
service would come within ICCTA'’s broad preemptmovisions. UP seeks only to draw the
Board’s attention to the far-reaching effects tlov&mber Decision would have if it is allowed
to stand. We believe such an expansion of STB atgyl authority is unwarranted and
detrimental to the public interest. Converselyngreg the petition for reconsideration would

restore a definition of rail carrier under ICCT Aatthas worked well.
The decision will hinder UP’s ability to safely aneffectively manage its railroad

Unless the November Decision is reversed, itcdtterfere with UP’s ability to manage
its operations in the lowest cost, most efficiemtnmer. UP has an obligation to its stakeholders,
including its customers, to run its railroad in dadest, most efficient, most economical way. If a
contractor would be deemed a “rail carrier” andjscioto the panoply of railroad regulations it
may be forced to change—or in the worst case ceds@perations. This introduces an
unacceptable level of uncertainty into UP’s abitiddynanage its railroad efficiently.

The November Decision may be most detrimentabfmtal-intensive operations for
which UP does not have a full-time need and theeefannot justify maintaining in-house
resources. UP must use specialized cars to tasadis infrastructure to ensure FRA compliance.
In that sense they are “integral” to rail operasigret such specialized cars are often owned and
operated by a third-party contractor. When a caeeded, UP will schedule an inspection with
the contractor. UP does not need to own and maigtiain cars full-time. If UP owned one of
these cars it would sit idle when not in use—ashagcfifty weeks out of the year. A third-

party, on the other hand, is able to keep a cas@a greater percentage of the time by offering

"The National Transportation Policy is “to encowdpnest and efficient management of
railroads.” 49 U.S.C. § 10101(9).



services to multiple railroads. The result is dicent use of time and resources for multiple
entities.

Emergency derailment services are often providadle same way. Third-party
contractors respond to derailments across UP’&8ysEhey are able to return tracks to service
safely and quickly because they have the specthbggipment and experienced employees to
do the work deployed in many locations. They prewsdnilar services to other railroads. It
would be very difficult for UP to replicate thisrgee in-house due to sporadic and
unpredictable need across the network. If UP’sreatdrs are suddenly deemed “rail carriers”
the benefits of these shared assets could be lost.

As the Board has suggested in several rate casiag, econtractors is often the most cost-

effective, efficient way to run a railroad. Seq, W. Fuels Ass'n, Inc., & Basin Elec. Power

Coop, Docket No. 42088, slip op. at 51 (STB Served SEpt2007) and Duke Energy Carp.
Docket No. 42069, slip op. at 64 (STB served Ng\2@3). The November Decision risks
upsetting such cost-effective practices that hawgiged tremendous benefits to all of the
parties involved. Railroads and contractors cafonger be certain which contractors may be
deemed a “rail carrier.” This uncertainty will rezduthe railroads’ ability to make the choices

necessary to operate a safe, efficient and flexdlenetwork.
Conclusion

For the foregoing reasons, UP requests that thedByrant Rail-Term’s petition for

reconsideration and find that Rail-Term is notail“carrier” under the ICCTA.
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