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Cynthia T. Brown, Chief

Section of Administration, Office of Proceedings
Surface Transportation Board

395 E Street, SW

Washington DC '20423-0001

Re:  STB Docket No. FD 35558, Utah Southern Railroad Company, LLC — Change
in Operators Exemption — Iron Bull Railroad Company, LLC

Dear Ms. Brown:

Enclosed on behalf of PIC Railroad, Inc. d/b/a Comstock Mountain Lion Railroad are an
original and 11 copies of a “Petition To Reject Or Revoke” filed in connection with the above-
captioned class exemption proceeding. Also enclosed is a check for the $250.00 filing fee for a
petition to revoke. Copies of this petition are being served today on all parties of record.

Please file stamp the 11™ copy of this petition and return it to the person making this
filing for return to me. If there are any questions concerning this filing, please contact me by
telephone at (202) 663-7823 or by e-mail at wmullins@bakerandmiller.com.

Sincerely,

William A. Mullins
Enclosures

cc: All Parties of Record
Louise Anne Rinn (Union Pacific Railroad Company)
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC

STB DOCKET NO. FD 35558

UTAH SOUTHERN RAILROAD COMPANY, LLC
— CHANGE IN OPERATORS EXEMPTION -
IRON BULL RAILROAD COMPANY, LLC

PETITION TO REJECT OR REVOKE

SUMMARY OF ARGUMENT

PIC Railroad, Inc. d/b/a Comstock Mountain Lion Railroad (“CMRR”) hereby petitions
the Surface Transportation Board (“STB” or “Board”) to reject the notice of exemption filed by
Utah Southern Railroad Company, LLC (“USRC”) in STB Docket No. FD 35558, or, in the
_ alternative, to revoke USRC’s exemption obtained pursuant to that notice. As set forth in this
petition and confirmed in Exhibit H, which is a copy of a 6/20/12 consent decree order issued by
Judge Clark Waddoups of the U.S. District Court of Utah, Central Division (“Consent Decree”),
the notice of exemption that USRC filed in this proceeding was materially false and misleading,
and is therefore void ab initio, because:

(1) USRC misled the Board concerning the corporate status of USRC, and the
relationship between USRC and Iron Bull Railroad Company, LLC (“IBRC”),
falsely stating in a related Board proceeding that IBRC was to be renamed as
USRC (when, in fact, IBRC and USRC were always separate companies), and
failing to disclose that IBRC no longer existed at the time IBRC purportedly
transferred operating rights to USRC;

(2)  USRC misleadingly implied in its filing to the Board that IBRC possessed the

legal (contractual) right to convey common carrier “operating authority” to
USRC; and



(3)  USRC falsely stated that it had an agreement with CMRR to operate over the
subject rail line.

When an aspiring short line railroad (such as USRC) controlled by an experienced railroad
operator (such as Mr. Root)' knowingly and purposely misleads the Board and a shipper in an
effort to position itself as a common carrier with the rights and obligations attendant to such legal
status, it is up to the Board to render the would-be short line’s operating authority invalid from
the outset (or, to use the common agency expression, void ab initio).

This proceeding began in 2006 when Union Pacific Railroad (“UP”) reached an
agreement in principle to lease to CMRR? a 14.6-mile line of railroad known as the Comstock
Subdivision, which extends between milepost 0.1 at or near Iron Springs and milepost 14.7 at or
near Iron Mountain in Iron County, Utah? As part of that agreement, UP allowed CMRR to
enter into a contractl with IBRC to have IBRC operate the line and serve the Comstock
Subdivision’s lone shipper, CML. Shortly thereafter, CMRR and IBRC jointly filed and

obtained notices of exemption for CMRR to lease and operate the Comstock Subdivision, and for

I USRC’s owner, Mr. Root, is no stranger to the railroad industry or to the Board’s processes.
Mr. Root claims to have over 25 years of railroad experience. He had, since approximately
1998, controlled the Albany & Eastern Railroad Company (“AERC”) - a short line railroad
operating in Oregon. Although not entirely clear, CMRR’s investigation suggests that Mr. Root
may have divested himself of a controlling stake in AERC in or around 2007.

2 CML Metals Corporation (“CML”) is a rail-dependent iron ore producer heavily involved in
overseas exports of iron ore and is the sole shipper on the Comstock Subdivision. CML created
CMRR, its only railroad subsidiary, to lease the Comstock Subdivision from UP. In the interest
of accuracy, CML was not known as CML 2006. CML began business as Palladon Iron
Corporation and was later re-named as CML. For the purposes of this proceeding, and with the
aforementioned CML-Palladon distinction having been noted, CML and Palladon will
hereinafter be referred to as CML.

3 PIC Railroad, Inc., a wholly owned subsidiary of CML, leased the Comstock Subdivision from
UP in 2006. Consent Decree at §74-5.



IBRC to operate that rail line upon CMRR’s assumption of a leasehold interest.* In its notice of
exemption filing, CMRR explained that it would enter into an agreement pursuant to which
IBRC would operate the Comstock Subdivision, and that CMRR would operate the line if IBRC
were to cease operations.”

Unbeknownst to CML and CMRR at the time, however, Mr. Root also shortly thereafter
created another company, USRC, a company separate and distinct from IBRC. When Mr. Root
wanted to transfer the underlying operating and service arrangements on the Comstock
Subdivision from IBRC to USRC, rather than going through the standard consent and assignment
processes, he simply claimed that IBRC had “changed its name™ to USRC. Based upon this
“change of name assertion,” Mr. Root undertook a series of transactions whereby IBRC was
replaced by USRC through a series of half-truths and false statements made to CML, CMRR,
and even this Board, statements that we now know were untrue.

During these transactions, Mr. Root, on his own and through counsel, has at times
characterized IBRC and USRC as the same corporate entity, but at other times, when convenient

to do so, acknowledged that IBRC and USRC were separate and distinct corporate entities.

4 PIC Railroad LLC — Lease and Operation Exemption — Union Pacific Railroad Company, STB
Docket No. FD 34896 (STB served September 14, 2006); Iron Bull Railroad Company, LLC —

Operation Exemption — PIC Railroad LLC, STB Docket No. 34897 (September 14, 2006).
Consent Decree at §6. Regulatory counsel for IBRC was at that time also serving as counsel for
CMRR. Originally, CMRR was identified under the wrong corporate name — “PIC Railroad
LLC.” CMRR later brought to the Board’s attention that CMRR’s legal name is and was PIC
Railroad, Inc. See supplemental filing in STB Docket No. FD 34897 on behalf of PIC Railroad,
Inc., dated and filed April 21, 2009. Mr. Root, an individual who already directly controlled an
existing Class III carrier - AERC — contemporaneously filed a notice of exemption to control
AERC and to assume indirect control of IBRC through AERC when IBRC became a rail carrier.
See Michael R. Root and Albany & Eastern Railroad Company — Continuance in Control
Exemption — Iron Bull Railroad Company LLC, STB Docket No. FD 34898 (STB served Sept.
14, 2006).

> CMRR’s STB Docket No. FD 34896 notice of exemption filed on August 15, 2006 at 2, n.1.




When he eventually would get caught in a tangle of contradictory statements, he would claim
that such actions were merely careless mistakes or mere ignorance of complex corporate rules or
Board procedures. Yet, Mr. Root’s past conduct and short line experience belies his professed
innocence. He understands, and in the past has followed, STB procedures. Mr. Root’s feigned
unfamiliarity with the Board’s regulatory processes is hollow and self-serving. It is employed as
a construct to gloss over the simple fact that Mr. Root had previously misled the Board (and
CMRR and CML for that matter) in 2008 and again in December 2011 when he or his counsel
stated that USRC was merely a renamed IBRC.

Mr. Root’s tangled web of fancy may never have come to light if he had done what he
said he could do, and that is to provide safe and timely service to CML for the delivery of iron
ore to UP who in turn took it to the Port of Richmond, CA for export.® But when volumes began
to increase and service timeliness became necessary to meet international shipping schedules,
Mr. Root’s railroad, USRC, was unwilling or unable to meet CML’s service needs. Instead, Mr.
Root attempted to extort extra contractual concessions from CML in exchange for meeting the
very service levels that USRC’s was contractually obligated to provide. Thus began a series of
court and STB actions by both parties whereby CML sought nothing more than to get reliable
rail service. Eventually, CML had to undertake legal action to obtain service from its own
subsidiary railroad, CMRR, as the replacement for USRC. It was during these court and STB
actions that it came to light that IBRC and USRC were not the same company, that Mr. Root told

one story one place and another story at another place, and the web of fancy began to unravel.

® The resurgence of iron ore exports via rail is a U.S. success story and is indicative of the types
of activities that can occur when shippers, Class I’s, and shortlines work together. Indeed,
CMRR/CML has been told that this very move was apparently mentioned by UP in its testimony
in the Ex Parte No. 705 proceeding.



Now that the truth has come to light and CML is being provided more than adequate
service by CMRR, Mr. Root has taken his marbles and gone home by selling his locomotives and
is no longer providing rail service. Yet, rather than voluntarily filing a discontinuance to make it
clear that USRC’s common carrier service is no longer wanted or to be provided, prior to the
Consent Decree, Mr. Root’s counsel suggested that CML and CMRR should file an adverse
discontinuance. But as consented to and affirmed by USRC and Mr. Root in the Consent
Decree, such a step is unnecessary as USRC never had valid authority in the first instance, it
having been obtained via false statements and pretenses. No public interest would be served if
the Board were to excuse or overlook the Consent Decree and the facts of this case and require
CML to undertak.e an expensive and time consuming adverse discontinuance proceeding rather
than simply revoking USRC’s invalidly obtained operating authority. As such, it is time to put
the final nail in the coffin and reject and/or revoke USRC’s purported common carrier authority.

FACTUAL BACKGROUND

The factual background behind this case is rather complex, involving numerous parties
and events arising as far back as 2006. In the discussion that follows, CMRR attempts to offer a
thorough discussion of the facts and circum;ta'nces that put CMRR’s petition to reject or revoke
into proper perspective. This factual background is confirmed in the Consent Decree and the
various other exhibits attached to this petition. Still, this background can be complicated, and,
for the sake of easier reference, CMRR has atta;ched hereto as Exhibit A a chronology of events.

As noted, this proceeding has its genus in the 2006 transaction whereby UP reached an
agreement in principle to lease to CMRR the Comstock Subdivision and as part of that
agreement, UP allowed CMRR to enter into a contract with IBRC to have IBRC operate the line.

Shortly thereafter, CMRR and IBRC jointly filed and obtained notices of exemption for CMRR



to lease and operate the Comstock Subdivision, and for IBRC to operate that rail line upon
CMRR’s assumption of a leasehold interest.

The Comstock Subdivision is located in the so-called Iron Springs district of
southwestern Utah. The district holds magnetite-rich deposits, and historically has been a center
of iron ore mining activity. The underlying objective of the anticipated rail line transactions
among UP, CMRR, and IBRC was to facilitate the resumption of iron mining activity at the then-
inactive Comstock/Mountain Lion open pit mine located on the Comstock Subdivision. Efforts
to restore the mine to operation took longer than anticipated, and no rail service was needed on
the Comstock Subdivision until well after 2006. As a result, CMRR and UP did not finalize
terms for CMRR’s lease of the Comstock Subdivision until July 31, 2008.

In the 2008 UP-CMRR lease agreement, UP retained the right to approve of any rail
carrier that CMRR designated to provide service on the Comstock Subdivision. Because UP
approved of IBRC as Comstock Subdivision operator, CMRR executed an operating agreement
with IBRC on July 31, 2008 (the “2008 Operating Agreement”). That agreement, negotiated
between IBRC and previous CMRR management, forbade IBRC from assigning or conveying its
operating rights and/or operating authority to any third party, including affiliated companies.7

For whatever reason, IBRC sought to transfer operations to USRC, but rather than seek to
obtain both contractual and STB authority for the transfer, Mr. Root informed CML and CMRR
that IBRC and USRC were merely the same company renamed and sought to substitute USRC
for IBRC in the various agreements. Likewise, in a letter filing dated September 30, 2008,

counsel for IBRC also advised the Board that “the name of Iron Bull Railroad Company, LLC is

7 Section 14.13 of the 2008 Operating Agreement specifically prohibited IBRC from assigning
its rights, stating, among other things that, “Assignment of this contract shall constitute a
default.” The 2008 Operating Agreement is attached as Exhibit B.



being changed to Utah Southern Railroad Company, LLC.”® (That statement, it was much later
discovered, was untrue — IBRC and USRC were, and always have been, separate companies
under Mr. Root’s control.) Based upon the notion that IBRC’s name had been changed to
USRGC, the parties amended the 2008 Operating Agreement on November 17, 2008.° The
addendum to the 2008 Operating Agreement (the “2008 Addendum™) specifically stated that
“effective 10/1/08, [IBRC]’s name has been changed to [USRC], but the ownership of USRC is
the same as the ownership of [IBRC].”'® Based upon this assertion, all IBRC references in the
2008 Operating Agreement were changed to USRC. The 2008 Operating Agreement’s non-
assignment provisions remained."!

In January of 2011, well before the initiation of this docket and based upon USRC’s
continuing mischaracterization of itself as a renamed IBRC, CML negotiated a “Rail Track

Operating Agreement” (“2011 Operating Agreement™) with USRC.'? The 2011 Operating

8 See USRC Letter filing of September 30, 2008.

% IBRC never provided rail common carrier service over the Comstock Subdivision. Rather,
USRC - claiming to be a re-named IBRC — assumed the operation of the line when bulk iron ore
production commenced at the Comstock/Mountain Lion mine in early 2011. This occurred at the
same time that new management was put in place at CML, which management assumed control
of the Comstock/Mountain Lion mine and CMRR.

19 See “Addendum to Rail Track Operating Agreement” (Addendum to 2008 Operating
Agreement), attached as Exhibit C.

""" The effect of Mr. Root’s maneuverings was to effectuate an assignment of IBRC’s contractual
rights and IBRC’s common carrier status to IBRC’s sister company, USRC, under false
pretenses and without the consent of CML, CMRR, or UP. CMRR does not know why Mr. Root
created USRC, or why he attempted, without explanation or CMRR’s consent, to have USRC
assume IBRC’s contract rights.

12 Despite the agreement’s title, CML did not intend for the 2011 Operating Agreement to
effectuate a change of operators from IBRC to USRC, nor does the agreement so state. Indeed,
as the leasehold agreement for lease and operation of the line was between UP and CMRR, CML
had no authority to grant any type of operating rights or. common carrier rights over the line. As
such, the 2011 Operating Agreement is really in the nature of a service contract between a
shipper and its rail service provider. CML, like its subsidiary CMRR, understood that IBRC was



Agreement — which stated incorrectly, that CML possesses leasehold rights over the Comstock
Subdivision from UP (such rights were and have remained CMRR’s)'® — was intended primarily
to update the terms and conditions under which IBRC (presumably renamed as USRC) would
provide rail service to CML. The 2011 Operating Agreement also contained nonassignment
provisions identical to those in the 2008 Operating Agreement. See 2011 Operating Agreement
at § 14.13 (attached hereto as Exhibit E).

Misled into believing that USRC was a renamed IBRC, CML and CMRR did not object
when USRC commenced operations over the Comstock Subdivision in early 2011. By the end
of 2011, however, USRC’s service so deteriorated that it was entirely unacceptable to CML, and
was, in fact, not in keeping with the rail service commitments in the 2011 Operating Agreement.
USRC’s service failures and bad faith conduct are thoroughly detailed in the “Declaration of
Dale Gilbert in Support of Memorandum in Opposition to Plaintiff’s Request for Temporary
Restraining Order and Preliminary Injunction” (“Gilbert Declaration” — appended hereto as
Exhibit F) which CML submitted on December 19, 2011, in connection with the then pending
federal court litigation, which eventually led to the attached Consent Decree. As Mr. Gilbert
explained:

e In negotiating the 2011 Operating Agreement, CML advised Mr. Root, USRC’s
president, that CML would increase production and shipping volumes. However, as
shipping requirements increased, USRC performance significantly declined, particularly
in September 2011, when USRC reduced the number of locomotives on the Comstock

Subdivision from three to two. This change came after statements from Mr. Root asking
for a long-term contract with CML. When an agreement to extend the contract was not

USRC renamed when it negotiated the 2011 Operating Agreement. See also Consent Decree at
q3.

13 CML entered into an “Assignment and Assumption Agreement” with CMRR dated November
of 2011 (“November 2011 Assignment Agreement”), pursuant to which CML assigned its
“rights and obligations™ under the 2011 Operating Agreement to CMRR.

10



forthcoming, Mr. Root warned CML Metals that USRC would reduce its operating
capacity to two locomotives. Exhibit F, § 27.

e  When USRC went from three locomotives down to two, it was unable to keep up with
CML’s shipping requirements in a timely fashion. The third locomotive is the key
locomotive to achieve the production volumes required by CML. Without a third
locomotive, there is significant downtime while the mine operator’s loading crews wait
for the other two locomotives to return. For example, USRC’s unit train cycle time on
the Comstock Subdivision had gone from 10 hours to 20 hours or more, with
corresponding drops in production and income at the CML mine. Id. Y 28.

e CML met with USRC on several occasions in an effort to resolve shipping delays due to
inadequate USRC service, but USRC was uncooperative, and repeatedly threatened not to
haul CML shipments in the absence of an extension of the contract. Id. § 30.

e In October of 2011, Mr. Gilbert met with UP for an annual review of CML’s shipping
rates with UP. UP advised that it would need to increase rates by 6% to offset
operational inefficiencies caused by USRC, and inefficiencies at the Port of Richmond,
CA. CML has been able to work with the Port of Richmond to increase efficiencies
there, but Mr. Gilbert reports that similar efforts with USRC were not successful. Id. §
32.

o In October of 2011, CML proposed directly leasing an additional locomotive and
allowing USRC to use that locomotive with direct cost reimbursements. CML also
proposed having CML take over USRC'’s operations, leasing additional locomotives and
hiring Mr. Root as a consultant to assist with the operation, or having CML buy out
USRC’s contract. Mr. Root rejected these proposals. Id. § 33.

e As matters between CML and USRC worsened in October of last year, Mr. Root
informed CML that USRC would no longer inspect the Comstock Subdivision track (as
USRC was required to do under the 2011 Operating Agreement), and that USRC would
not move any trains or cars until a certified inspector had inspected the track. Id. § 34.

¢ In view of these developments, CML sent USRC a notice of default on October 13, 2011.
Id. §35.

e On or around October 21, 2011, after CML sent USRC notice of USRC’s default under
the 2011 Operating Agreement, USRC failed to notify Balfour Beatty (a company hired
by CML to perform over $1 million in Comstock Subdivision track refurbishment) of an
approaching USRC train movement, which almost resulted in an accident. Id. § 37.

It was in the midst of all of this falling-out that USRC filed the USRC Notice on October
21, 2011 (“USRC Notice”) seeking allegedly after-the-fact STB authority for IBRC to “transfer”

its common carrier status to USRC. It was this filing where USRC publicly acknowledged for

11



the first time that it was a separate and distinct corporation from IBRC. USRC also made
another surprising statement. It stated that it had “acquired [past tense] IBRC’s operating
authority” (an untrue statement), and that the Comstock Subdivision “is operated [present tense]
by USRC pursuant to an operating agreement with PIC [CMRR],”" when no CMRR-USRC
operating agreement existed.

Through this filing, CML and CMRR - (1) received confirmation that IBRC and USRC
were not the same, (2) learned that Mr. Root had misled them in securing the Addendum to the
2008 Operating Agreement, (3) discovered that USRC lacked legitimate regulatory or
contractual authority to provide rail service over the Comstock Subdivision, and (4) determined
that Mr. Root could be violating federal law by controlling both AERC and USRC without
appropriate regulatory authority, assuming that Mr. Root still controlled AERC."

On December 15, 2011, CML and CMRR terminated the 2011 Operating Agreement.
CML then sought rail service from its subsidiary rail carrier, CMRR, whereupon CMRR began
to provide exclusive and ongoing rail service to CML over the Comstock Subdivision. Once
CML began using CMRR exclusively, USRC’s service and operations became superfluous. At
first, USRC attempted to interfere with CMRR’s provision of rail service as follows:

e On December 15,2011, USRC employees parked two locomotives at the Iron Springs
interchange with UP, blocking the CMRR interchange with UP. These USRC

locomotives were not moved, and the blockage was not eliminated, until the local
sheriff’s department became involved. CML also believes that USRC has made false

" Making matters more confusing, it is unclear whether or not USRC is referring in the quoted
passage to the 2008 Operating Agreement between IBRC and CMRR (USRC claims that IBRC
transferred its rights to USRC) or to the 2011 Operating Agreement between USRC and CML.

15 According to a filing made with the State of Utah Department of Commerce, Division of
Corporations and Commercial Code, IBRC’s representative (Mr. Root) reported that IBRC was
dissolved in December of 2009. At that point, IBRC was “no longer in business.” See IBRC
Articles of Dissolution filing, attached hereto as Exhibit D; Consent Decree 9 9.

12



reports to UP alleging that CML or CMRR has interfered with UP operations and tracks
at the Iron Springs interchange. Exhibit F, § 40.

e On December 17,2011, CML discovered that certain electronic Bills of Lading from UP
appeared to have been tampered with and changed so that they were erroneous. CML
suspected that Mr. Root and/or USRC may have changed the electronic bills, and CML
shared its suspicions with UP, which removed Mr. Root’s and USRC’s access to UP’s
billing system. The billing error delayed the handling of train sets on their way to CML
for loading. Id. §43.

The rapid and inexcusable deterioration in service, coupled with the impact that such
service deterioration had on CML is the reason why CMRR advised the Board via letter filing on
December 16, 2011 that CMRR had assumed operation on the Comstock Subdivision (and had
taken all necessary steps to do so). See also Consent Decree §15. CMRR’s letter filing also
informed the Board that, due to persistent, grossly inadequate USRC service, USRC was in
breach of its duties under its rail services contract, which had been terminated for cause.

In December 201 i, USRC filed suit against CML in the Fifth Judicial District Court in
and for Iron County, State of Utah, raising claims under the 2011 Operating Agreement and
seeking to enjoin CML from using CMRR rail service. The Utah state court granted USRC an
ex parte restraining order against CML precluding CML from using CMRR as a rail carrier, and
requiring CML to use USRC as its exclusive rail carrier. This seriously disrupted CML’s iron -
ore production and shipping. CML immediately removed to the United States District Court for
the District of Utah, Central Division (Case 2:11-cv-01176-CW), which promptly vacated the

state court injunction and allowed for CMRR to provide rail service in lieu of USRC.'® This

federal court proceeding has now been decided by Consent Decree.

16 A copy of the federal court order terminating the state court injunction is attached hereto as
Exhibit G.
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USRC then filed a letter with the Board on December 28, 2011. In that letter, USRC —
quite ironically and totally without supporting evidence — tried to depict CMRR as a bad actor
that has “barred” USRC from providing service over the line.'” In addition to threatening
CMRR, USRC’s letter claims that if CML no longer wanted or needed USRC’s services on the
Comstock Subdivision, CML has only one option: to seek Board authority under the costly and
time-consuming adverse discontinuance.of service provisions under 49 U.S.C. § 10903 and the
corresponding regulations at 49 C.F.R. § 1152.1 et seq.'®* USRC’s letter filing presumed, of
course, that USRC had valid exemption authority from the Board in the first instance, and that
this authority must be terminated via the Board’s discontinuance procedures rather than by the
revocation/rejection process. But as this petition sets forth, USRC never had valid contractual or
STB operating authority in the first place, and even if it did, USRC’s authority was obtained
through misleading statements and should be revoked or rejected, especially given that USRC no
longer provides any rail service.

Perhaps the most astonishing passage in USRC’s December 28 letter filing is the

following: “[IBRC], mow known as USRC, has not ceased its operations” (emphasis added)."’

7 CML is the Comstock Subdivision’s only shipper, and CML relies exclusively on CMRR rail
service, so the allegation that CMRR has “barred” USRC from providing service is nonsense.
USRC may for the moment have the color of regulatory operating authority, but it may not
engage in conduct intended to impede CMRR’s lawful common carrier operations. Literally put,
USRC has no business conducting “operations” on a line where its common carrier services have
not been requested, and where such “operations” serve only to impede CMRR’s lawful provision
of common carrier operations. In any event, USRC is no longer present on the line.

'® Interestingly enough, USRC’s own counsel has criticized the Board’s adverse abandonment
and discontinuance process as costly and cumbersome, recommending that the third-party
abandonment and discontinuance of service procedures and fees, respectively, be streamlined
and reduced. See Fritz R. Kahn, Discontinue Adverse Abandonments, Journal of Transportation
Law Logistics and Policy, Vol. 78, No. 1 (2011) at 57.

19 USRC December 28 Letter Filing at 1.

14



This again changes the story and once again seeks to cast USRC as the same corporate entity as
IBRC and even goes so far as to claim that IBRC has not ceased its operations. Yet, as
previously noted, just two months earlier, USRC had made it very clear in the USRC Notice that
IBRC and USRC were not one and the same — that each was a separate and distinct corporate
entity under Mr. Root’s control. Nor did the letter disclose that IBRC was dissolved in 2009 as
is reflected in Utah state corporate records.

On January 6, 2012, CMRR responded to USRC’s December 28 Letter Filing, explaining
that there was absolutely no substance to USRC’s claim that CMRR is “in violation of 49 U.S.C.
§ 10903 and 49 C.F.R. § 1152.1, et seq.,” and that no basis therefore existed to support USRC’s
demand for the agency to refer the matter to the “Attorney General” to institute some sort of
court action against CMRR.2® CMRR believes that USRC filed the letter as a scare tactic under
which USRC hoped to frighten CMRR and CML into believing that CML’s actions were
somehow contrary to federal law and STB regulations, which was not true. Indeed, CMRR is the
only lawful entity authorized to provide common carrier service on the line.

After CMRR submitted its Reply Letter, the parties to the litigation in federal district
court in Utah (CML and USRC) discussed settlement arrangements. These efforts resulted in the
attached Consent Decree being entered against USRC. Because CML, as the sole shipper on the
line, does not want or need USRC’s rail service (it has been relying on the properly-licensed

service of CMRR exclusively), USRC has long since vacated the rail lines it sought to operate,

2 CMRR indicated that it would “shortly file a petition to reject or revoke USRC’s operating
exemption,” explaining that, “at that time, the Board will have a full opportunity to review the
complete record in the context of that proceeding based upon some of the facts presented above
(and others to be presented later), and the Board can take any appropriate action . . .” (CMRR
Reply Letter at 4). Unfortunately, the then pending federal litigation and subsequent settlement
discussions prevented CMRR from “shortly” filing what is now this petition.

15



and the formality and cost of a drawn out adverse discontinuance process in unnecessary given
the Consent Decree and the unique circumstances of this case, the Board should grant the subject
petition to reject and/or revoke. Doing so will remove any uncertainty concerning USRC’s legal
status, and it will do so in an orderly manner that avoids subjecting CML and CMRR to
regulatory insult over its existing injury.
ARGUMENT

Notices of exemption issued by the Board pursuant to 49 C.F.R. § 1150.31, et seq., must
state that, “[i]f the [verified] notice contains false or misleading information, the exemption is
void ab initio.” This statement was included in the FD 35558 notice of exemption. USRC has
made several material assertions on the record that are untrue, misleading, and/or contradicted by
other, later-offered USRC statements. Because the USRC Notice contains false and misleading
statements, that notice must be deemed null and void from the outset.

Examples of the false and misleading statements contained within USRC’s “change of
operators” notice filing are as follows:

e USRC acquired IBRC’s “operating authority” as of or before September 30, 2008, when
USRC had not done so, could not have done so, and had no STB authority to so;

e USRC entered into an “Operating Agreement” with CMRR when it had not. The 2008
Operating Agreement was between CMRR and IBRC, and the subsequent 2011
Operating Agreement was between CML and USRC, although CML has since assigned
its rights and interests to CMRR;

o USRC implied that it had obtained the formal consent of CMRR and UP to conduct rail
operations in place of IBRC, when this was not the case;

e USRC made conflicting statements concerning whether or not IBRC and USRC were
separate corporate entities, and whether or not IBRC still existed, when the evidence
showed that they were not the same and that IBRC ceased to exist.

Taken separately, each false and conflicting assertion of fact is sufficient for the Board to

deem the USRC Notice void ab initio. In the aggregate, the statements reflect an intent to
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mislead and confuse the public and the Board with a constantly shifting story. Accordingly, the
Board should deem USRC'’s purported exemption authority to operate over the Comstock
Subdivision to have been invalid from the outset*! and USRC’s notice should be rejected,? or, in
the alternative, because the exemption has taken effect, the notice should be revoked.?

L. MR. ROOT MISLED THE BOARD IN 2008, AND THE USRC NOTICE FILED
LAST YEARIS ITSELF PREDICATED UPON MR. ROOT’S DECEPTION

Prior to the Consent Decree, Mr. Root wanted the Board to believe that his IBRC-USRC
shell game was merely a simple misunderstanding, reflecting his imperfect grasp of Board
regulations. Given his experience in the rail industry and his use of well known and well

experienced ICC/STB counsel in this and prior proceedings, such a claim is fanciful at best. The

2! See BNSF Railway Company — Abandonment Exemption — In Oklahoma County, OK, STB
Docket No. AB-6 (Sub-No. 430X) slip op at 6 (STB served Jun. 5, 2008) (“BNSF-OKC”)
(finding BNSF’s notice of exemption as void ab initio) (“In administering the [rail line
abandonment] class exemption, the Board depends on the accuracy of the information in the
carrier’s certification. To ensure the integrity of the [abandonment] class exemption procedure,
our regulations provide that ‘[i]f the notice of exemption contains false or misleading
information, the use of the exemption is void ab initio and the Board shall summarily reject the
exemption notice.” 49 CFR 1152.50(d)(3). This rule contains no exception for de minimis errors
in the notice of exemption concerning usage of the line”) (citation omitted).

22 The Board may reject a class exemption filing “after the fact” if the filing contains false or
misleading information, and it can order the parties to undo the transaction they already may
have entered into. See, e.g., Sagamore National Corporation — Acquisition and Operation
Exemption — Lines of Indiana Hi-Rail Corporation, Finance Docket No. 32523 (ICC served Oct.
28, 1994); see also Yolo Shortline Railroad Company — Lease and Operation Exemption — Port
of Sacramento, STB Finance Docket No. 34114 (STB served Feb. 3, 2003), slip op. at 2 (“Under
49 CFR 1150.42(c), if a notice of exemption contains false or misleading information, we will
reject the notice as void ab initio”); BNSF-OKC, slip op. at 7.

2 At times, the Board has indicated that an exemption that has already taken effect should be
revoked, as opposed to rejected, where the notice of exemption filing contained false and
misleading information. See, e.g., SF&L Railway, Inc. — Acquisition and Operation Exemption

— Toledo, Peoria and Western Railway Corporation Between La Harpe and Peoria. IL, STB
Finance Docket No. 33995 (STB served Oct. 17, 2002), slip op. at 10 (citing Save the Rock

Island Committee, Inc. v. St. Louis Southwestern Railway Co., Docket No. AB-39 (Sub-No.
18X) (ICC served Apr. 1, 1994)).
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USRC Notice reflects that Mr. Root fully appreciated the corporate distinctions between USRC
and IBRC from the outset. (Mr. Root created both companies, so how could he plausibly claim
not to understand the corporate distinctions between them?) The affer-the-fact claims with
respect to the 2008 filing that, “Mr. Root incorrectly believed that only a notice of name change
was required for USRC to step into the shoes of IBRC. Consequently, Mr. Root instructed
counsel to prepare and file a notice of change of name from IBRC to USRC [in September of
2008],” USRC Notice at 2-3, are simply too convenient and too illusory to accept.

Mr. Root claims that the September 2008 “name change filing,” in which the IBRC-to-
USRC transition is depicted as a simple corporate name change, was an honest — and therefore
potentially excusable — “mistake” not calculated to mislead the agency. The surrounding facts,
however, show that Mr. Root knew exactly what he was doing, and that the September 2008
name change filing was intended to mislead. Mr. Root’s contemporaneous conduct showed that
USRC’s false identity was all part of a plan, that Mr. Root purposely misled the Board about this
in 2008, and that USRC'’s offer of explanation in the 2011 USRC Notice was an attempt to
sweep Mr. Root’s longstanding deception under the rug.

The Addendum to the 2008 Operating Agreement, for example, which was negotiated
less than two months after the so-called September 30, 2008 “notice of change of name” filing at
the STB, specifically stated that “Iron Bull’s [IBRC’s] name has been changed to Utah Southern
Railroad Company, LLC [USRC].” That statement was not only patently false, but it was made
to effectuate a shift from IBRC to USRC that legally had to be made by way of a formal
assignment under the 2008 Operating Agreement, and Mr. Root knew this to be the case. To
obtain the Addendum, Mr. Root purposely misled CMRR. He knew that the purported basis for

the so-called “name change” was absolutely false and that if the truth about the corporate
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distinction between IBRC and USRC ever came out, this could create problems for his railroad’s
relationships with CMRR and he would have been in violation of the 2008 Agreement for
effectuating an assignment without consent. To claim years later in 2011 that his so-called
“change of name filing” to the Board in the fall of 2008 was simply a mistake for which he was
then merely trying to correct belies the facts. The representations made in the 2008 and 20011
filings were offered for a purpose (to evade compliance with the appropriate regulatory and
contractual obligations), just as were his contemporaneous misrepresentations to CMRR to
secure the 2008 Addendum.

The sudden appearance of the 2011 USRC Notice filing and its timing was also
suspicious. Why did Mr. Root choose to disclose to his regulatory counsel (and to the Board) for
the first time in late 2011 that USRC and IBRC were not one and the same? For what reasons
did he authorize the filing of a new notice of exemption in an attempt to license USRC’s
“ongoing” operations? USRC blandly suggests that for some unexplained reason its regulatory
counsel had just then become aware of the oversight, but we’re not told what precipitated the
disclosure.

Much more believable answers emerge from the surrounding facts. In particular, as the
facts behind USRC’s operations on the Comstock Subdivision came to light — that IBRC had not
merely changed its name to USRC in 2008 as had been represented to the Board, and that IBRC
had been dissolved — it became clear that USRC had no legitimate contractual or regulatory
operating authority under the Docket No. FD 34897 notice from 2006. USRC had assured CML,
CMRR, and the Board in 2008 that it was the same company as IBRC - it was not — and that it

needed no other regulatory authority to operate IBRC’s common carrier operations, when in
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reality, USRC needed independent common carrier operating authority to serve CML, which it
did not have.

It is much more believable that the sudden 2011 USRC Notice and disclosure were not
precipitated by some recently discovered mistake, but rather, because USRC was locked in a
dispute with CML over USRC’s declining service levels and that Mr. Root’s three-year-old ruse
was about to be exposed. Mr. Root most likely anticipated that CML and CMRR were about to
discover that they had been duped all of these years and that he could face significant contractual
and regulatory violations if he didn’t act to “legitimize™ his USRC operations quickly so as to
secure his otherwise tenuous grasp to the Comstock Subdivision. It is most likely, therefore, that
Mr. Root filed the 2011 USRC Notice not out of any pangs of conscience to redress previous
misstatements to the Board, but rather in an attempt to say anything to ensure that CML and
CMRR would not be able to eject USRC, as both a matter of contract law (with USRC not
having any legitimate contract rights to operate over the line) or as a matter of regulatory law (as
USRC had no STB authority to operate over the line as a separate corporation distinct and apart
from IBRC). In short, Mr. Root most likely attempted to invoke the Board’s processes in 2011
as a shield against certain ejection from the Comstock Subdivision. In doing so, he had to admit
that the statements he made to the Board in 2008 were in fact inaccurate and misleading.

IL USRC DID NOT AND COULD NOT LEGALLY “ACQUIRE IBRC’S
OPERATING AUTHORITY” AS USRC CLAIMS

IBRC entered into an agreement with CMRR to operate the Comstock Subdivision in
July of 2008. That agreement specifically prohibited IBRC from assigning its rights and
obligations under that contract to anyone. Nevertheless, the USRC Notice states that “as of

[September 30, 2008], USRC had been incorporated, and acquired IBRC’s operating authority,
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and operated the [Comstock Subdivision] as a corporation separate and distinct from IBRC."**
The obvious problems with USRC’s statement in its Notice are that — (1) the 2008 Operating
Agreement expressly prohibited IBRC from transferring its contract rights; (2) IBRC had not
sought, nor had it obtained, any waiver of the non-assignment provision or consents to a transfer;
and (3) USRC had not obtained Board authority to assume operation of the Comstock
Subdivision “as a corporation separate and distinct from IBRC.”

Regarding the second enumerated problem, IBRC purposely misled CMRR concerning
the corporate relationship between IBRC and USRC. Specifically, in negotiating the November
17, 2008 Addendum, which changed all references in the 2008 Operating Agreement from IBRC
to USRC, Mr. Root falsely stated that IBRC had merely changed its name. In fact, USRC had
existed for some time prior to November 17, 2008, and IBRC and USRC were separate and
distinct corporations at all times. IBRC never changed its name, USRC never assumed [BRC’s
identity or corporate interests, and neither CMRR nor UP ever consented to a transfer of IBRC’s
contractual authority to any third party, whether related to IBRC or not. In fact, until the October
21 USRC Notice filing, USRC had never acknowledged that it was nof IBRC renamed. Thus,
USRC cannot plausibly argue that CMRR and UP knowingly agreed to IBRC’s purported
assignment of its common carrier rights USRC, or that that CMRR formally waived its
nonassignment rights under § 14.13 of the 2008 Operating Agreement.

Although USRC claims to have “acquired IBRC’s Operating Authority” in 2008, the
facts demonstrate that this did not happen and could not have happened without CMRR’s
—consent. In fact, CMRR could not have consented because, at the time, USRC had purposely led

CMRR to believe that IBRC and USRC were the same entities. As such, IBRC accomplished no

24 USRC Notice at 2.
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legal assignment of its obligations under the 2008 Operating Agreement to USRC, USRC had no
contractual authority to operate over Comstock Subdivision, and the USRC Notice is false and
misleading by asserting facts to the contrary.

III. USRC DID NOT HAVE AN AGREEMENT WITH CMRR AT THE TIME THAT
IT FILED THE USRC NOTICE CONTRARY TO USRC’S REPRESENTATIONS

According to the USRC Notice, the Comstock Subdivision “is operated by USRC
pursuant to an operating agreement with PIC [CMRR].”” By use of the present tense “is
operated,” USRC represented that it was, as of October 21, 2011, already operating pursuant to
an unspecified agreement with CMRR. The language of the USRC notice filing indicates that
USRC was operating without the requisite STB authority. Whether USRC was relying on the
2008 Operating Agreement or the 2011 Operating Agreement as the basis for its purported
contract rights, USRC purported statements of material facts was false and misleading. USRC
had no agreement with CMRR under which USRC could have been operating at that time, and
USRC had no STB authority to operate over the Comstock Subdivision.

CMRR understood, pursuant to the terms of the 2008 Operating Agreement (as modified
by the November 17, 2008 Addendum), that it had an agreement with IBRC — albeit re-named as
USRC - not with an entirely different corporate entity. If the 2008 Operating Agreement and
2008 Addendum form the basis for USRC’s statement in the USRC Notice concerning an
agreement governing the supposed transaction, then USRC’s statement is misleading because
USRC failed to disclose critical facts underlying that agreement, and USRC failed to obtain
appropriate STB regulatory authority. On the other hand, if the 2011 Operating Agreement

forms the basis for USRC’s statement concerning an agreement for which STB authority is

25 USRC Notice at 2.
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needed, then USRC’s statement is still misleading because that agreement was entered into with
CML, not CMRR (PIC), and because CML (a noncarrier mining company) had no common
carrier authority to convey. Thus, any purported agreement between CML and USRC must be
viewed as void as a matter of federal law. The statement in the USRC Notice that USRC had an
agreement with CMRR is completely false.”®

IV. USRC CONTRADICTS ITSELF AND HIGHLIGHTS ITS OWN DECEPTION BY
CLAIMING THAT IBRC AND USRC ARE ONE AND THE SAME

The USRC Notice is the first time that USRC confirmed that it was not the same
corporate entity as IBRC. While it is troubling enough to discover that USRC misled CMRR
into executing the 2008 Addendum, it is worse to find that the 2011 Operating Agreement was
predicated upon the same false pretense. Worse still is that two months after filing its Notice,
USRC’s counsel in its December 28, 2011 letter once again obscured the distinctions between
USRC and IBRC and once again contended that USRC was merely a renamed IBRC.

Even if one fully assumes that USRC’s misrepresentations were not intentionally false
that still does not mean they weren’t false statements for which the notice should be void ab
initio. The statements were material to the Board’s licensing procedures and authority, and they
were false and misleading.27 It is now clear that CML, CMRR, and the Board all have been
misled. It is also clear — and CMRR wants the Board to fully understand — that CMRR, the rail

carrier in legal possession of the Comstock Subdivision, never acquiesced in or approved of the

% USRC conceals its failure to alert CMRR and CML to the fact that IBRC and USRC were not
one and the same and, in so doing, USRC misleadingly implies that CMRR was fully informed
about USRC’s true corporate status. It was not. USRC also incorrectly implies that CMRR had
approved of USRC’s presence on the Comstock Subdivision in place of IBRC. It had not.

27 That Mr. Root led CMRR (and later the Board) to believe that USRC and IBRC were the same
entity was an issue in the pending federal court litigation where the respective contractual rights
of USRC, CML, and CMRR were being resolved, which has now been resolved via the Consent
Decree.
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corporate changes that USRC described in the USRC Notice.”® CMRR and the Board now know
that IBRC ceased to exist in 2009, that in IBRC’s place Mr. Root installed a different railroad
company without obtaining requisite STB operating authority, that CMRR and UP did not
consent to USRC operating on the line as a distinct and separate company, and that Mr. Root has
asserted (falsely) that the new company “acquired” IBRC’s “operating authority” in 2008.

CML and CMRR now also know that the Board was again misled when USRC, in its
December 28, 2011 letter, pointed to the exemption authority that IBRC obtained in 2006 in the
FD 34897 proceeding and stated (astonishingly) that, “Iron Bull Railroad Company LLC, now
known as Utah Southern Railroad Company, LLC, has not ceased its operations. To the
contrary, [IBRC, now known as USRC] is ready, willing and able 1o continue to render service
on the Comstock Subdivision (emphasis added).”® But not two months prior, USRC had
admitted that USRC was not merely a renamed IBRC and was in fact a separate and distinct
corporation. USRC fails to explain why, if IBRC and USRC are the same, it chose to file the
2011 IBRC-to-USRC notice of exemption filing in the first place. Also omitted is any reference
to the fact that IBRC had been dissolved. As such, USRC muddied the waters even more in its

December 28, 2011 letter and further misled the Board.*°

28 After filing the change in operators notice, USRC stated that CML, the line’s sole shipper, had
been advised of the notice and that CML had consented to the change. See USRC filing in FD
35558, submitted on October 26, 2011. But CML had not yet fully grasped the legal significance
of the purported change in operators. It was focused on obtaining adequate rail service from a
service provider who was beginning to miss on its transportation commitments. Regardless,
USRC still needed to obtain CMRR’s and UP’s consent to such an operator change (not CML’s)
for USRC to assume IBRC’s’ role. But USRC did not obtain and has never obtained CMRR’s
nor UP’s consent to the purported change of operators.

% USRC December 28 Letter F iling at 1 (emphasis added).

30 Curiously, USRC’s December 28 letter filing, which has no caption reference or heading,
focuses upon the 2006 exemption proceedings in FD 34896 (the CMRR lease and operation
exemption) and FD 34897 (the IBRC operation exemption), and only notes this proceeding in a
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Perhaps USRC was attempting to mislead the Board in an attempt to have it both ways,
but such an effort must be rejected. If, as the December 28 letter suggests, USRC wanted the
Board to believe that USRC and IBRC were one and the same, then the USRC Notice was
entirely unnecessary, and the USRC Notice (the facts of which were verified by Mr. Root) was
plainly void ab initio for stating otherwise. On the other hand, if USRC and IBRC were separate
and distinct corporations as previously stated in this proceeding and as borne out in the Utah
state corporation records, then the Notice should have been rejected or revoked because of the
various misleading statements offered in this and other proceedings. In either event, USRC’s
conflicting assertions of facts warrant nullification of the exemption in the interest of upholding
the integrity of the Board’s processes.

V. MR. ROOT AND USRC MAY HAVE ALSO MISLED THE BOARD WITH
RESPECT TO HIS OWNERSHIP OF AERC

Mr. Root also may have misled the Board with respect to his ownership of other railroads
and whether some form of common control authority was required. We know that in 2006, Mr.
Root.controlled AERC and sought authority to also control IBRC indirectly. It is unclear
whether Mr. Root continues to have a controlling interest in AERC (there is some indication that
Mr. Root may have divested himself of a controlling interest in AERC in or about 2007). If Mr.
Root has not, however, relinquished his controlling interest in AERC, his acknowledgement that
IBRC and USRC were not the same company begs explanation concerning why he did not
invoke the Board’s class exemption procedures at 49 C.F.R. §§ 1180.2(d) and 1180.4(g) or seek

alternative regulatory authority to continue in control of both AERC and USRC when USRC

footnote. Furthermore, it appears that the STB has only accepted the letter in the related FD
34896 proceeding, pursuant to which (ironically) CMRR obtained authority to lease and operate
the Comstock Subdivision. CMRR respectfully requests the Board to take judicial notice of that
December 28, 2011 letter and incorporate it as part of the record in this proceeding.
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became a new rail common carrier by virtue of its purported acquisition of common carrier rights
over the Comstock Subdivision.*'

Specifically, if Mr. Root still controls AERC, Mr. Root needed, but failed to obtain,
regulatory approval (or an exemption) to acquire control of USRC. In the alternative, Mr. Root
needed, but failed to obtain, authority to engage in a corporate family transaction whereby IBRC
was to be dissolved, and, in the process, IBRC’S contract rights (and, presumably also IBRC’s
common carrier rights and obligations) were to be shifted to USRC.> In either case, assuming
that Mr. Root still controls AERC (an issue that CMRR and CML acknowledge is in doubt), then
Mr. Root has failed to comply with 49 U.S.C. § 11323, and the corresponding regulations at 49
C.F.R. Part 1180. If so, then Mr. Root lacks the prerequisite authority to control USRC and any

other rail carriers, including AERC, and the Notice should be rejected as invalidly obtained

without appropriate regulatory authority.

3! Given that he had previously utilized the common control process to control both AERC and
IBRC, Mr. Root cannot plausibly claim ignorance of the need to acquire common control
authority.

32 In other cases, corporate maneuverings involving changes to railroads within a corporate
family (similar to those that Mr. Root undertook here) required Board authority under the
corporate family transaction exemption procedures. See, e.g., Tennessee Southern Railroad
Company, Patriot Rail, LLC, Patriot Rail Holdings LLC, and Patriot Rail Corp. — Corporate
Family Transaction Exemption — Sacramento Valley Railroad, LLC and Piedmont & Northern
Railway, LLC, STB Docket No. FD 35449 (STB served Dec. 8, 2010) (corporate family
transaction covering the conversion of two affiliated rail carrier corporations into limited liability
companies); Watco Holdings, Inc., Watco Companies. Inc., and Watco Transportation Services.
Inc. — Corporate Family Transaction Exemption, STB Docket No. 35439 (STB served Nov. 4,
2010) (involving corporate restructuring, including the conversion of certain affiliated rail
carriers from corporations to limited liability companies).
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VI. USRCIS LONG GONE, SO PROLONGED REGULATORY PROCEEDINGS
HERE WOULD DO NOTHING BUT REWARD USRC AND MR. ROOT FOR
THEIR DECEPTION
USRC is plainly a rogue short line operator, one that has succeeded in installing itself on

the Comstock Subdivision by way of an assumed identity. To get to where it once was, USRC

deceived the Board, the Comstock Subdivision’s lessor and current operator (CMRR), and the
line’s sole shipper. Moreover, during USRC’s shaky tenure, USRC service was woefully
ifxadequate, and when CML was forced to take matters into its own hands to protect its business
by opting to use CMRR service (CMRR possessed legitimate STB operating authority and CML
had the right to use CMRR), USRC became petty and vengeful.

But USRC and its owner, Mr. Root, ultimately recognized that the writing was on the
wall, and USRC eventually disappeared from the Comstock Subdivision even during the then
pending federal litigation. As of now, it has withdrawn all of its equipment and personnel,
entered into the Consent Decree, and no longer has the ability to resume service. Because it is no
longer needed or wanted on the line, USRC has fully discontinued operations on the Comstock
Subdivision in the literal sense and it is time to remove its STB authority as well.

Although USRC’s regulatory counsel previously insisted that the only way that USRC
can legally be “evicted” from the Comstock Subdivision was by way of a formal discontinuance
of service application proceeding, the Board need not follow that course here. (This of course,
pres'upposes that USRC has valid legal standing as a rail common carrier on the line, a matter
that CMRR has demonstrated is not the case.) In view of the Consent Decree and the facts set
forth in this petition, no purpose would be served by holding CMRR to the considerable added
burden and expense of preparing and pursuing the adverse discontinuance process. The Board

should not turn a blind eye to the merits of granting the subject petition to reject or revoke. It , it
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would not only be sanctioning USRC’s dishonesty, but it would also subject CMRR and CML to
further injury by preventing them from quickly eradicating any surviving claim that USRC may
have to common carrier status on the Comstock Subdivision. No public interest would be served
by prolonging this proceeding and requiring the preparation, expense, and processing of an
adverse discontinuance proceeding. On the unique circumstances of this case, the practical
choice is for the Board to grant the subject petition to reject or revoke, and to thereby avoid
artificial and wholly unnecessary barriers for the “exit” of a bad actor that has purported to be a
rail common carrier.
CONCLUSION

The foregoing sections of this petition show that USRC has offered multiple false,
misleading, and/or contradictory statements in connection with its purported “change of
operators” notice of exemption in this proceeding. Rather than set out the truth or seek the
appropriate regulatory actions, USRC has time and time again switched its story depending upon
the circumstances. We now know that USRC’s exemption was obtained under false pretenses,
that Mr. Root and USRC had since 2008 been untruthful to the Board, CML, and CMRR by
claiming that IBRC and USRC were one and the same (and then only came clean when it
appeared that CML and CMRR might expose the truth themselves), and that USRC failed to
disclose to the Board pertinent information that would have borne upon the Board’s processing
of the notice of exemption. It is time for the Board to put an end to Mr. Root’s misleading and
obstructive behavior. Because the USRC Notice contained multiple false and misleading

statements, it should be rejected or revoked as void ab initio.
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STB DOCKET NO. FD 35558

UTAH SOUTHERN RAILROAD COMPANY, LLC
— CHANGE IN OPERATORS EXEMPTION —
IRON BULL RAILROAD COMPANY, LLC

PETITION TO REJECT OR REVOKE

EXHIBIT A

CHRONOLOGY OF EVENTS



EXHIBIT A

COMSTOCK SUBDIVISION - CASE CHRONOLOGY

Winter-Spring 2006

Palladon Iron Corporation (“Palladon”) — predecessor to CML Metals Corporation —
announces plans to restore iron mining activity at Nevada’s Comstock/Mountain Lion
Mine. In connection with its anticipated iron mining operations, Palladon enters into
negotiations with Union Pacific Railroad Company (“UP”) concerning the restoration of
rail operations over UP’s Comstock Subdivision, a branch line directly serving the
Comstock/Mountain Lion Mine.

Palladon and UP reach an agreement in principle for the restoration of rail service on the
Comstock Subdivision. Under that agreement, Palladon will establish a new non-carrier
subsidiary (PIC Railroad, Inc.) to lease the Comstock Subdivision from UP, and PIC
Railroad will, in turn, enter into a contract with Iron Bull Railroad Company, LLC
(“IBRC”), pursuant to which IBRC will provide rail service to Palladon over the
Comstock Subdivision.

August 15, 2006

PIC Railroad, Inc. and IBRC file notices of exemption with the Surface Transportation
Board in STB Docket Nos. 34896 and 34897, respectively, for PIC Railroad to lease the
Comstock Subdivision from UP, and for IBRC to assume operation of the Comstock
Subdivision upon PIC Railroad’s consummation of its leasehold interest. The notices are
filed jointly by IBRC’s Surface Transportation Board counsel.

Michael R. Root, IBRC’s indirect owner, concurrently files a notice of exemption with
the Surface Transportation Board in STB Docket No. FD 34898 to permit Mr. Root to
control Albany & Eastern Railroad Company (“AERC”), an existing Class III railroad,
and IBRC (through AERC) at such time as IBRC becomes a rail common carrier.

August 15, 2006 — July 31, 2008

Palladon does not commence iron mining operations. Accordingly, PIC Railroad’s lease
of UP’s Comstock Subdivision has not yet occurred. IBRC has not yet commenced rail
service on the line.

July 31, 2008

PIC Railroad and UP execute an agreement for PIC Railroad’s lease of UP’s Comstock
Subdivision, along with subsidiary agreements related to the rail line lease transaction.

IBRC and PIC Railroad execute a “Rail Track Operating Agreement” (the “2008
Operating Agreement”) pursuant to which IBRC is to operate over the Comstock



Subdivision upon PIC Railroad’s consummation of a leasehold interest in that rail line,
and pursuant to which IBRC is to provide service to Palladon.

IBRC still has not yet commenced rail operations on the Comstock Subdivision.
September 30, 2008

IBRC’s counsel submits a one-page letter filing to the Surface Transportation Board
advising that “effective October 1, 2008, the name of Iron Bull Railroad Company, LLC
is being changed to Utah Southern Railroad Company, LLC [USRC].”

This statement, unbeknownst to Palladon, PIC Railroad, or the Board is false.

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision.

November 17, 2008

Mr. Root, on behalf of IBRC, falsely represents to PIC Railroad that “effective October 1,
2008, Iron Bull’s [IBRC] name has been changed to Utah Southern Railroad Company,
LLC [USRC], but ownership of Utah Southern is the same as ownership of Iron Bull,”
and the two parties execute an Addendum to the 2008 Operating Agreement (the “2008
Addendum™) changing all references to IBRC in the 2008 Operating Agreement to
USRC. The 2008 Addendum makes no other changes to the 2008 Operating Agreement.

Unbeknownst to Palladon and PIC Railroad, Mr. Root has established USRC as a
company separate and apart from IBRC.

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision.
April 21, 2009

Counsel for PIC Railroad (also serving as counsel for IBRC/USRC) advises the Surface

Transportation Board in a one-page letter filing that the notice of exemption filed on

behalf of PIC Railroad in 2006 is incorrect in that it refers to this company as “PIC

Railroad, LLC,” when in fact the correct corporate name is PIC Railroad, Inc.

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision.

April 19, 2010

Palladon changes its name to CML Metals Corporation (“CML”). CML retains control
of the Comstock/ Mountain Lion mine and Palladon subsidiary PIC Railroad.



Under new management, CML revives stalled efforts to reactivate the
Comstock/Mountain Lion mine and to restore the Comstock Subdivision rail line to
service.

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision.
January 1, 2011

On or about this date, CML begins iron ore production at its Comstock/Mountain Lion
mine. CML’s ore production is destined to consumers in China by way of ocean ports in
Central California. USRC (purporting to be the renamed IBRC) commences rail service
on the Comstock Subdivision at approximately the same time.

January 20, 2012

Contemplating rail service requirements differing significantly from those set forth in the
now-outdated 2008 Operating Agreement, CML executes a new Rail Track Operating
Agreement with USRC (the “2011 Operating Agreement”).

Summer-Fall of 2011

USRC service to CML on the Comstock Subdivision declines, and CML faces increased
costs in its efforts to avoid missing ocean shipment starts. CML attempts, unsuccessfully,
to reach arrangements with USRC to restore USRC service to satisfactory levels. The
relationship between CML and USRC begins to deteriorate. USRC service fails to
improve, and CML faces increasing shipping costs stemming from USRC’s avoidable
service inefficiencies.

Counsel for CML during this time frame begins to learn that USRC and IBRC are not one
and the same, contrary to Mr. Root’s representations.

October 2011

CML determines that USRC is in breach of its contractual commitments under the 2011
Operating Agreement, and CML counsel so advises counsel for USRC.

October 21, 2011

In the face of the deteriorating CML-USRC relationship, USRC files a notice of
exemption in STB Docket No. 35558, in which USRC seeks exemption authority to
acquire IBRC’s common carrier rights and obligations over the Comstock Subdivision.
USRC acknowledges for the first time that it had incorrectly advised the Board in its
September 30, 2008 filing that USRC was merely IBRC renamed, when USRC and IBRC
have always been separate and distinct corporate entities under Mr. Root’s control.

USRC also acknowledges that IBRC has been dissolved.



October 26, 2011

USRC submits a one-page letter filing to the Board accepting the Board’s decision to re-
characterize transaction encompassed by the FD 35558 notice of exemption from a
transaction between IBRC and USRC (involving the alleged conveyance of operating
rights) to a “change of operators” transaction. USRC represents that it has obtained
CML’s consent to the change of operators (as the Comstock Subdivision’s lone shipper),
but fails to disclose that PIC Railroad — the entity in legal possession of the Comstock
Subdivision pursuant to a rail line lease with UP — has not consented to the arrangement.

November 2011

As it was entitled to do under the terms of that agreement, CML assigns all of its rights
under the 2011 Operating Agreement to its subsidiary, PIC Railroad.

December 2011

Finding USRC service to be unacceptable and not in keeping with USRC’s obligations
under the 2011 Operating Agreement, PIC Railroad makes arrangements to commence
rail operations on the Comstock Subdivision in its own name, and CML advises USRC of
this arrangement.

USRC, taking exception to this turn of events, engages in actions designed to thwart PIC
Railroad’s provision of rail service to CML.

December 15, 2011

USRC files suit against CML in Utah state court alleging CML’s breach of the 2011
Operating Agreement, and, among other things, it files an ex parte motion for a court
order to enjoin CML from using PIC Railroad’s rail services.

PIC Railroad submits a letter filing to the Board in the FD 34896 proceeding, advising
the Board that, among other things, it will do business as Comstock Mountain Lion

Railroad (“CMRR?”), that CMRR is CMLs’ preferred rail service provider, and that CML
has terminated the 2011 Operating Agreement with USRC.

December 16, 2011

The Utah state court issues a temporary restraining order and preliminary injunction in
favor of USRC, precluding CML from using CMRR rail service.

December 17, 2011

CML seeks removal of the aforementioned Utah state court litigation to the United States
District Court for the District of Utah, Central Division. On that same day, the federal



district court immediately suspends and sets aside the state court’s temporary restraining
order and preliminary injunction against CML.

Litigation between CML and USRC begins to unfold in federal district court in Utah.
Various motions, declarations, and memoranda are filed shortly thereafter.

December 19, 2011
The federal district court fully vacates the state court-issued temporary restraining order.
December 28, 2011

New STB regulatory counsel for USRC submits a letter filing with the Board in the FD
34896 and 34897 proceedings. Among other things, the filing states that “Iron Bull
Railroad Company LLC, now known as Utah Southern Railroad Company, LLC, has not
ceased operations” [despite the fact, previously acknowledged by USRC, that IBRC had
been dissolved], accuses CML of a “flagrant violation of 49 U.S.C. § 10903 and 49
C.F.R. § 1152.1, et seq.” [by virtue CML’s decision to use CMRR exclusively for its rail
service needs], and urges “the Attorney General to bring a court proceeding™ against
CMRR.

January 6, 2012

CMRR responds to USRC’s December 28 letter filing. CMRR explains that USRC has
attempted to interfere with CMRR’s provision of duly-licensed common carrier rail
service to CML, points out that neither CML nor CMRR have engaged in any conduct in
violation of the ICC Termination Act of 1995 or the Board’s regulations, and advises that
CMRR intends shortly to file a petition to reject or revoke USRC’s operating exemption.

January 7 to Present
Utah federal district court litigation remains pending.

USRC has fully vacated the Comstock Subdivision, having withdrawn all equipment and
personnel from the line. CMRR remains as the exclusive rail service provider to CML.

CML and CMRR have engaged in settlement discussions with USRC in an effort to
resolve the underlying dispute and to explore a mutually acceptable arrangement to
address questions concerning USRC’s operating authority on the Comstock Subdivision.
In the interest of a mutually acceptable arrangement, CML and CMRR held off pursuing
the aforementioned petition to reject or revoke. Such discussions have not been as
fruitful as CML and CMRR had hoped. CML and CMRR elect under the circumstances
not to hold off any longer on seeking a Board determination as to USRC’s regulatory
status on the Comstock Subdivision.
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RAIL TRACK OPERATING AGREEMENT
between

PIC Railroad, Inc.
and
Iron Bull Railroad Company, LLC

This Rail Track Operating Agreement (“Agreement”) dated
v 31 , 2008 (the "Effective Date”), is made and entered into between
PIC RAILROAD, INC., a Utah Corporation ("PICR"), as “Lessee,” and IRON
BULL RAILROAD COMPANY, LLC (“IBR"), a Utah Corporation, as "Rail
Operator”, collectively the “Parties.”

RECITALS

A PICR is the Lessee of the Union Pacific ("UP”) rail line known as
the Comstock: Subdivision, extending between milepost 0.1 at or near fron
Springs, Utah and milepost 14.7 at or near Iron Mountain, Utah, a distance of
approximately 14.6 miles, located in Iron County, Utah (the “Track™), with rights to
certain other fracks in the vicinity (the Track and the other fracks to which PICR
has rights are sometimes referred to herein as the “Project”). A copy of the UP
Lease is attached hereto as Exhibit “A,” and a map showing the location of the
Track is attached hereto as Exhibit “B.”

B. IBR desires to operate, and handle day-to-day maintenance and
repair of the Track on behalf of PICR on the terms set forth in this Agreement in
accordance with FRA Class 2 Standards.

C. PICR desires to engage IBR for the purpose of switching,
operating, maintaining and repairing the Track on behalf of PICR subject to the
terms, conditions and provisions of this Agreement.

NOW THEREFORE, for good and valuable consideration, the
Parties agree as follows:
Article 1. Definitions

1.00 Definitions. As used in this Agreement, the following terms




EXHIBITB

shall have the following definitions:

a. "Applicable Laws" shall mean all current and future laws, statutes,
rules, regulations, ordinances, directives, covenants, easements and restrictions
of record, permits, and requirements of all municipal, state and federal
authorities, including but not limited fo the Surface Transportation Board, the
Utah Public Utilities Commission, the Federal Railroad Administration, the
Federal Employees Liability Act, Worker's Compensation, now or later in force,
including but not limited to, Environmental Laws, the requirements of the local fire
department and any applicable insurance underwriter (fire or otherwise) or rating
bureau relating in any manner to the use, occupancy or operation of the Track
(including but not limited to matters pertaining to: (i) railroad operators; (ii)
railroad safety; (iii) the transportation and/or storage of goods, products or any
other items in or on rail cars; (iv) industrial hygiene; (v) occupational safety and
health; (vi) fire safety; (vii) environmental conditions on, in, under or about the
Track, including soil and groundwater conditions; and (viii) the use, generation,
manufacture, production, installation, maintenance or removal, transportation,
storage, spill or release of any Hazardous Substance or storage tank, now in
effect or which may hereafter come into effect (including retrofits or changes in
building and health and safety codes), and whether or not refiecting a change in
policy from any previously existing policy.

b. “Assignment” shall mean any assignment, transfer, mortgage, or
other transfer or encumbrance of this Agreement whether voluntarily or by
operation of law.

c. "Environmental Laws” shall mean all current and future federal,
state, local, or municipal laws, rules, orders, regulations, statutes, ordinances,
codes, decrees, or requirements of any government authority regulating, relating
to, or imposing liability or standards of conduct concerning any Hazardous
Substance, or pertaining to occupational health or industrial hygiene,
occupational or environmental conditions on, under, or about the Project, as now
or may at any later time be in effect, including without limitation, the
Comprehensive Environmental Response, Compensation and Liability Act, the
Resource Conservation and Recovery Act, the Clean Water Act, the Hazardous
Materials Transportation Act, the federal laws and regulations governing the
storage and transportation of hazardous materials by rail, the state laws and
regulations governing the storage and transportation of hazardous materials by
rail, thé Superflind Améndments and Re-althorizatiofi Act; the Emergency
Planning and Community Right to Know, the Occupational Safety and Health Act,
together with any amendments of or regulations promulgated under the statutes
cited above and any other federal, state, or local law, statute, ordinance, or
regulation now in effect or later enacted that pertains to occupational health or
industrial hygiene, and only to the extent that the occupational health or industrial
hygiene laws, ordinances, or regulations relate to Hazardous Substances on,
under, or about the Project, or the regulation or protection of the environment,




EXHIBITB

including ambient air, soil, soil vapor, groundwater, surface water, or land use.

d. “Event of Default’ shall mean any one or more of the events or
occurrences set forth in Section 11.00 of the Agreement.

e. ‘Hazardous Substance” shall mean any product, substance,
chemical, material or waste whose presence, nature or quantity and/or intensity
of existence, use, manufacture, disposal, transportation, spill, release or affect,
either by itself or in combination with other materials which is either: (i) potentially
injurious to the public health, safety or welfare, the environment, the Track, or the
Project; (ii) regulated or monitored by any governmental authority; or (iii) a basis
for liability of PICR or IBR to any governmental agency or third party under any
applicable statute or common law theory. Hazardous Substance shall include
but not be limited to: (i) those substances included within the definitions of
“hazardous substance,” "hazardous waste,” "hazardous material,” “toxic
substance,” “solid waste,” or "pollutant or contaminant” in or under any other
Environmental Law; (i} those substances listed in the United States Department
of Transportation (DOT), or by the environmental Protection Agency, or any
successor agency, as hazardous substances; (iii) other substances, materials,
and wastes that are or become regulated or classified as hazardous or toxic
under federal, state, or local laws or regulations; and (iv) any material, waste, or
substance that is a petroleum or refined petroleum product, asbestos,
polychlorinated biphenyl, designated as a hazardous substance, a flammable
explosive, or a radioactive material.

f. “Hazardous Substance Condition" shall mean the occurrence or
discovery of any deposit, spill, seepage, release or any other condition involving
the presence of or a contamination by a Hazardous Substance, in, under or
about the Track, Project, and/or any rail car on the Track as the case may be.

g. “Reportable Use" shall mean: (i) the installation or use of any above
or below ground storage tank; and (ii) the generation, possession, storage, use,
transportation, or disposal of a Hazardous Substance that requires a permit from
or with respect to which a report, notice, registration or business plan is required
to be filed with any governmental authority, including IBR’s being responsible for
the presence in, on or about the Track of a Hazardous Substance with respect to
which any Applicable Laws require that a notice be given the persons using,
entering or occupying the Track or neighboring properties. “Reportable Use®
'shall not be interpreted to limit the reporting of any Hazardous Substances under '
this Agreement to a “Reportable quantity” under the Environmental Law.

h. “Rules and Regulations” shall mean the rules and regulations for
the operation as established and issued by PICR, as amended from time to time.
The Rules and Regulations are attached as Exhibit “C” hereto and incorporated
herein by this reference.
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L. “IBR’s Related Parties” shall mean IBR’s employees, officers,
directors, agents, contractors, invitees, licenses, vendors, shippers,
customers and any other individuals related by business or otherwise to
IBR.

Article 2, Track in Project

2.00 Track. PICR will allow IBR to use the Track on the terms,
provisions and conditions set forth in this Agreement.

2.01 Rehabilitation. For the first year, the scope of work as
provided in Exhibit E, shall be completed on or before October 1, 2008. PICR
shall rehabilitate and upgrade the Track to a FRA Class 2 Standard.

Article 3. Use and Condition of Track

3.00 Responsibilities of IBR; Pemifted Use of the Track. IBR shall

be responsible during the term of this Agreement for the operation, maintenance
and repair of the Track. Except as otherwise provided in this Agreement or in a
written agreement between IBR and PICR, IBR shall be solely responsibie for all
costs and expenses incurred in connection with the operation, maintenance and
repair of the Track. In carrying out its duties and responsibilities hereunder, IBR
shall be permitted to use the Track for the switching of rail cars, to conduct
maintenance and repair of the track and the track bed, and for no other use or

purpose whatsoever (the “Permitted Use”).

" 3.01 Prohibited Activities. IBR shall not use or permit the use of
the Track in any way or manner that creates or threatens to create waste or a
nuisance, or that disturbs, interrupts or interferes with the PICR or other PICR
pre-approved occupants of the line or to the neighboring premises or properties.

3.02 Responsibility for Rail Cars. In connection with the operation
of the Track, rail cars will be provided by PICR. Once rail cars or a unit train is
consigned, delivered, or otherwise placed on the track for interchange, the rail
cars and their contents shall be deemed to be delivered to IBR and IBR assumes
full responsibility for all loss or damage to the rail car and its contents that occurs

" “while the rail car'is oni the tfrack or otherwise in the custody and/or €ontrol of IBR;” ™ 7~

until the rail car is delivered to Union Pacific at interchange. PICR shall have no
responsibility or liability whatsoever for rail cars on the Track unless, as the resuit
of negligence or intentional act on the part of PICR resulting in the loss or
damage of said railcars.

3.03 Rules and Regulations. PICR may from time to time create,
establish, enact, amend, modify or change the Rules and Regulations, within
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PICR’s sole and absolute discretion including, but not limited to, rules and
regulations for the management, safety, care, and cleanliness of the area, the
grounds, and the preservation 6f good order. IBR agrees that it will abide by,
keep, and observe all of the Rules and Regulations. IBR acknowledges PICR's
absolute authority to establish, create and amend the Rules and Regulations. If,
however, the amended Rules and Regulations are found unacceptable to IBR
then IBR shall have the right fo negotiate terms acceptable to both parties. If no
agreement can be reached, then IBR shall have the right, via thirty-day written
notice, to terminate this agreement.

Article 4. Operations

4.00 Delivery of Rail Cars. IBR shall communicate and coordinate
with UP for the timely pickup and/or delivery of rail cars to and from the rail line.
IBR shall use all reasonable efforts to coordinate with UP to comply with the pick-
up and/or delivery times requested by PICR.

4.01 Switching Rail Cars. IBR shall, at IBR’s sole cost and
expense, switch or cause to be switched all rail cars and unit trains delivered to,
stored or otherwise placed at the interchange tracks within a reasonable amount
of time.

4.02 Rail Locomotives. IBR shall at all times, at IBR's sole cost
and expense, maintain rail locomotives in good working order and condition in
compliance with applicable laws ready to provide the switching services pursuant
to this Agreement. Once the Track is upgraded, UP may allow its locomotives to
be operated over the Track. For the movement of up to and including 2.0 million
tons of material annually, IBR locomotives shall be used. For the movement of
material beyond 2.0 million tons on an annual basis, it shall be at PICR's
discretion whether IBR or UP locomotives will be used. Accordingly, PICR shall
provide written direction to IBR regarding the use of locomotive power.

4.03 Operating Authaority. PICR will file a Notice of Exemption at the
STB for its acquisition of the rail line by lease from UP and its operation. IBR will
file a Notice of Exemption at the STB for its operation of the rail line by operating
agreement with PICR. Those filings made be made jointly if PICR and IBR so
agree. In the event that the Operating Agreement were to be lawfully terminated,
or expires by its terms, |BR agrees that it will promptly file at the STB for authorlty
‘to discontinue rail service over the line. )

4.04 |BR Tracking System. IBR shall provide PICR full access to
all unit trains/cars handied at the interchange point, along the Track.

Article 5. Term
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5.00 Term. The initial term of this Agreement shall commence on
the Effective Date of this Agreement and shall expire five (5) years following the
Effective Date (the “Term"). This Agreement shall be automatically renewed
thereafter for successive one (1) year terms (each, a “Renewed Term") unless
either party gives written notice to the other party at least sixty (60) days prior to
the expiration of the Term or any Renewed Term that the Agreement shall not be
renewed.

Article 6, Fees

6.00 Per Car Fee. 'As compensation for its services hereunder,
IBR shall be compensated by PICR based upon the number of rail cars handled
by IBR. The per-car rates to be paid by PICR to IBR are sef forthon Exhibit “D”
of this Agreement. The schedule of rates set forth on Exhibit “D” may be
modified or amended upon the wriften consent of both Parties. IBR will submit to
PICR a list of cars handled each month on an itemized invoice. PICR agrees to
pay such monthly invoices within 30 days of receipt.

6.01 |BR's Books and Records. IBR shall keep and maintain full,
complete, and appropriate books and records of all cars handled from the Track
in accordance with generally accepted accounting principles. Not more often
than once per calendar year, PICR shall have the right to audit IBR’s books and
records relating to IBR’s operation of the Track for the purpose of verifying the
number of rail cars reported by IBR as having been handied by [BR. The Parties
shall adjust the amounts paid or owed by PICR if such audit shows that the
number of rail cars handled by [BR was incorrectly reported by IBR. If such audit
discloses that IBR has overstated the number of rail cars handled by IBR by two
percent (2%) or more as to any given period, IBR shall pay the reasonable cost
of such audit and shall immediately refund the amount due to PICR with interest
thereon from the date such amount was paid by PICR at the rate of twelve
percent (12%) per annum.

Article 7. Maintenance and Repair

7.00 IBR's Track Mamtenance and Regalr Obhgatlon IBR shall

~ ‘gt IBR's sole’cost and éxpense:

(a) Inspect the Track weekly and notify PICR monthly in
writing of any maintenance and/or repair required to
operate safely on the Track. All work shall be in
accordance with FRA Class 2 Standards.

(b) Provide normal maintenance and repair work on the

mptpo—— -
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Track. For work deemed outside the scope of normal
maintenance and repair, IBR shall provide PICR written
notification including, but not limited to the option of
completing the necessary work at PICR expense. PICR
may at it's discretion hire a third-party to complete the
necessary work.

(c) On an annual basis, contract a third-party, agreeable to
IBR and PICR, for the purpose of controlling potential
overgrowth of vegetation on or around the Track.

Article 8. Insurance; Indemnity

8.00 |BR's insurance. IBR shali obtain, keep in full force and
effect, and provide to PICR written evidence of the insurance required under this
Agreement. Insurance required hereunder shall be in companies duly licensed to
transact business in Utah and maintaining during the policy term a “General
Policyholders Rating” as set forth in the most current issue of “Best’s Insurance
Guide" acceptable to PICR. IBR shall not do or permit to be done anything which
shall invalidate the insurance policies set forth herein. IBR shall cause to be
delivered to PICR certified copies of policies of such insurance or certificates
evidencing the existence and amounts of such insurance with the insureds and
loss payable clauses as required by this Agreement. IBR shali name PICR as an
additional insured on all their policies. No such policy shall be cancelable or
subject to modification except after thirty (30) days prior written notice to PICR.
IBR shall, at least thirty (30) days prior to the expiration of such policies, furnish
PICR with evidence of renewals, certificates or “insurance binders" evidencing
renewal thereof, or PICR may order such insurance and charge the cost thereof
to IBR, which amount shall be payable by IBR to PICR upon demand

8.01 Liability Insurance. IBR shall obtain and keep in force during
the term of this Agreement a Comprehensive Commercial General Liability policy
of insurance protecting IBR, and naming PICR as additional insured, against
claims for bodily injury, personal injury, and property damage based upon,
involving, or arising out of the use, operation, maintenance or repair of the Track,
(including but not limited to fires, chemical spills, seepage, or other Hazardous
———- -~ - Substance Conditions) and-allareas appurtenant or adjacent thereto, including
areas used in common with others at the Project. Such insurance shall be on an
occurrence basis providing single limit coverage in an amount not less than
$5,000,000 per occurrence with an “Additional Insured-Managers or Contractors
of Premises” Endorsement and contain the "Amendment of the Pollution
Exclusion® for damage caused by heat, smoke, or fumes from a hostile fire. The
policy shall not contain any intra-insured exclusions as between insured persons
or organizations, but shall include coverage for liability assumed under this
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Agreement as an “insured contract” for the performance of IBR's indemnity
obligations under this Agreement. PICR shall have the right to increase required
minimum limits not to exceed $7,500,000, as it deems necessary, via written
notice to IBR. Additionally, rallroad employees of IBR will be covered under the
Federal Employers Liability Act (FELA). :

8.02 Auto Liability Insurance. IBR shall carry automobile
(including vehicular liability) insurance with a minimum combined single limit of
$1,000,000 covering all owned, hired, and non-owned autos, vans, trucks and
any other vehicles entering the Project and/or driving within Project on IBR's
behalf. PICR shall be named as an additional insured on all such policies. PICR
shall have the right to increase required minimum limits not to exceed
$1,500,000, as it deems necessary, via written notice to IBR.

8.03 Indemnity. IBR shall indemnify, protect, defend, and hold
harmless the Track, PICR, and their respective employees and agents from and
against any and all claims, loss of rents and/or damages, costs, liens, judgments,
penalties, permits, attorney’s and consultant's fees, expenses and/or liabilities
arising out of, involving, or in dealing with, the use, operation, maintenance or
repair of the Track by IBR and the conduct of IBR's business, unless caused by
the negligence or intentional misconduct of PICR.

8.04 Exemption of PICR from Liability. PICR shall not be liable for

injury or damage to the person or goods, wares, merchandise, or other property
of IBR, IBR'’s Related Parties or agents, or any other person in or about the Track
or the property, whether such damage or injury is caused by or results from fire,
explosion, steam, electricity, gas, water or rain or snow, or from the breakage,
leakage, obstruction, or other defects of pipes, wires, or from any other cause,
whether the said injury or damage results from conditions arising upon the Track
or upon other portions of property, or from other sources or places, and
regardless of whether the cause of such damage or injury or the means of
repairing the same is accessible or not. Except as otherwise provided in this
Agreement, PICR shall not be liable to IBR for any damages, claims or losses,
nor shall IBR be entitled to terminate this Agreement or to any abatement of user
fees for any damage to IBR's property or any injury to IBR or IBR’s Related
Parties, or loss to IBR's business arising out of any cause whatsoever. PICR
immunity from liability shall be excepted if the loss or damage is the result of
negligence or an intentionalact onthé partofPICR. ~ -~~~ =~ 7777~

Article 9. Hazardous Substances

9.00 Reportable Users Require Prior Consent. I1BR shall not

engage in any activity in, on or about the property or the Track which constitutes
a Reportable Use of Hazardous Substances without the express prior written
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consent of PICR and compliance in a timely manner (at IBR’s sole cost and
expense) with all Applicable Laws. Notwithstanding the foregoing, IBR may,
without PICR's prior consent, but in compliance with all Applicable Laws, use any
ordinary and customary materials reasonably required to be used by IBR in the
normal course of IBR'’s business permitted on the Track, so long as such use is
not a Reportable Use of a Hazard Substance and does not expose the property
or neighboring properties to any meaningful risk of contamination or damage or
expose PICR to any liability therefore.

9.01 Dut rm PIC Hazardous Substance Condition. If
IBR knows, or has reasonable cause to believe, that a Hazardous Substance
Condition has occurred in, on, under, or about the Track, other than as previously
consented to by PICR, IBR shall immediately: (i) give verbal and written notice of
such fact to PICR,; and (ii) give PICR a copy of any statement, report, notice,
registration, application, permit, business plan, license, claim, action or
proceeding given to IBR, or received by IBR from, any governmental authority or
private party, or persons entering or occupying the Track, concerning the
presence, spill, release, discharge of, or exposure to, any Hazardous Substance
or contamination in, on or about the Track, including but not limited to all such
documents as may be involved in any Reportable Uses involving the Track.

9.02 Hazardous Substance Condition Responsibilities. If a

Hazardous Substance Condition occurs for which IBR is legally responsible, IBR
shall make whatever investigation and remediation thereof is required by
Applicable Laws, and this Agreement shall continue in full force and effect,
subject to PICR's rights under Article 11. If a Hazardous Substance Condition
occurs for which IBR is not legally responsible, PICR may, at PICR's option,
either: (i) investigate and remediate such Hazardous Substance Condition at
PICR's expense, in which event this Agreement shall continue in full force and
effect; or (ii) if the estimated cost to investigate and remediate such condition
exceeds twelve (12) times the then monthly Base Revenue Fee, PICR may,
within thirty (30) days after it learns of the occurrence, terminate this Agreement
upon sixty (60) days prior written notice to IBR.

9.03 Expiration and Termination Option. Upon expiration or
earlier termination of this Agreement, PICR may request IBR to perform all of the
following activities at IBR's sole expense: (i) obtain an environmental assessment
of the Track to evaluate the environmental condition of the Track and the area
immediately surrounding the track, and any potential environmental liabilities
™ Tunder this Agreement; (ii) all remedial or other work identified-in'such "~
environmental assessment and all applicable Environmental Laws; (iii) all
corrective, remedial, repair, or other work necessary to correct any alieged
violations, deficiencies, or hazards noted by any environmental governmental
agency; and (iv) all steps necessary to terminate, close, or transfer all
environmental permits, licenses, and other approvals or authorizations for the
Track or for activities, equipment, or conditions on the Track, in accordance with
all Environmental Laws. The above will only occur if during the term of this
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Agreement a hazardous incident has occurred.

9.04 Environmental Indemnification. [BR shall indemnify, protect,

defend and hold PICR and its respective agents, officers, and employees
hamless from and against any and all losses damages, liabilities, jJudgments,
costs, claims, liens, expenses, penalties, permits and aftorney's and consultant's
fees arising out of the actions of IBR and its agents and representatives in
bringing any Hazardous Substance on the Track or the immediately surrounding
area or in controlling any such Hazardous Substance.

Article 10. Compliance with Laws
10.00 [BR Compliance with Laws. IBR shall, at IBR’s sole cost

and expense: (i) obtain and maintain any and all necessary licenses, permits
and/or approvals under Applicable Laws and Regulations for IBR’s business in,
on or about the Track as provided herein; and (i) fully, diligently and in a timely
manner comply with all Applicable Laws and Regulations concerning the Track or
IBR's use thereof, whether foreseen or unforeseen, regardless of cost, and
regardless of when during the Term the proper paperwork is filed. 1BR shali,
within five (5) days after receipt of PICR's written request, provide PICR with
copies of all documents and information, including, but not limited to, permits,
registrations, manifests, applications, reports and certificates, evidencing IBR'’s
compliance with any Applicable Laws and Regulations specified by PICR, and
shall immediately upon receipt, nofify PICR in writing (with copies of any
documents involved) of any threatened or actual claim, notice, citation, warning,
complaint or report pertaining to or involving failure by IBR, the Track to comply
with any Applicable Laws and Regulations. Without in any way limiting the
generality of the foregoing, IBR shall prior to conducting any activities or use of
the Track, obtain at IBR's sole expense all use or occupancy permits and
licenses required by Applicable Laws and Regulations for the Permitted Use.

Article 11. Defauit; Remedies

11.00 Event of Default. Any one or more of the following events
or occurrences shall constitute a material breach of the Agreement by IBR and
" after the expiration of any applicable grace period shall constitute an Event of” —-
Defauilt:

(a) Failure to Provide Insurance or Fulfill Other Obligations.

Except as expressly otherwise provided in this Agreement: (i) the failure by IBR
to provide PICR with reasonable evidence of insurance required under this
Agreement where such failure continues for three (3) days following written
notice thereof by or on behalf of PICR,; or (i) the failure of IBR to fulfill any

10




EXHIBIT B

obligation under this Agreement which endangers or threatens life or property,
where such failure continues for a period of three (3) days following the written
notice thereof by or on behalf of PICR to IBR. Notwithstanding the foregoing,
grossly unsafe practices as determined by any applicable local, state, or federal
governmental agency, or as reasonably determined by an Insurance rating
bureau or underwriter regularly used by PICR to evaluate such matters shall be
sufficient cause for PICR to immediately terminate IBR’s right to possession and
eject IBR from the Track without waiving other rights and remedies PICR may
have against IBR.

(b) FEailure to Provide Switching Services. A default, breach
or failure of IBR to perform or comply with IBR’s obligations in Article 4 where

such default, breach or failure continues for a period of three (3) days after
written notice thereof by or on behalf of PICR to iBR.

(c) Failure to Provide Certain Written Notices. Except as
expressly otherwise provided in this Agreement, the failure by IBR to provide
PICR with reasonable written evidence (in duly executed original form, if
applicable) of: (i) compliance with Applicable Laws and Regulations pursuant to
Section 10.00; or (ii) the execution of any document or other information which
PICR may reasonably require of IBR under the terms of this Agreement, where
any such failure continues for a period of three (3) days following written notice
by or on behalf of PICR to IBR.

(d) Default of Agreement or Rules and Regulations. A

default or breach by IBR as to the terms, covenants, conditions, or provisions of
this Agreement except as otherwise provided for herein, or of the Rules and
Regulations where such default or breach continues for a period of three (3) days
after written notice thereof by or on behalf of PICR to [BR.

Article 12. Right of Entry

12.00 Access and Entry. PICR reserves the right at any and all
times to access and enter the Track for inspection, showing to prospective
tenants, or for other reasonable purposes.

Article 13. Alterations

13.00 No Alterations. IBR shall not make any alterations,
improvements or other changes whatsoever to the Track, without the prior written
consent of PICR in PICR’s sole and absolute discretion. PICR reserves the right,
at any time, to make improvements, additions, modifications or changes to any
portion of the Track, including, but not limited to, track layout provided, however,

11




EXHIBIT B

that any such changes shall not adversely affect IBR's rail operations.

Article 14. Miscellaneous Provisions

14.00 Severability. The invalidity of any provision of this
Agreement, as determinéd by a court of competent jurisdiction, shall in no way
affect the validity of any other provision hereof.

14.01 Time of Essence. Time is of the essence with respect to
the performance of all obligations to be performed or observed by the Parties
under this Agreement.

14.02 No Prior or Qther Agreements. This Agreement contains

all agreements between the Parties with respect to any matter mentioned herein,
and no other prior or contemporaneous agreement or understanding shall be
effective.

14.03 Notices. All notices required by the terms of this Agreement
and supporting documents, shail be deemed to have been properly given if such
notice is in writing, addressed to the party at such address as the party may have
last designated in writing (if different from the address listed herein), sent by
facsimile transmission:

if to PICR:

Palladon Iron Corporation
Attn: Donald G. Foot, Jr.
554 South 300 East, Suite 250
Salt Lake City, UT 84111
Facsimile No. (801) 5621-5454

If to IBR:

Iron Bull Railroad Company
19014 East Tonto Verde Drive
Rio Verde, AZ 85263
Attention: Michael Root
__Facsimilie No. (. I T S

Any changes in addresses or numbers for notices shall be promptly forwarded to
all PARTIES. Unless otherwise stipulated hereunder, all notices shall be
effective as of the date and time on which faxed. If any notice is transmitted by
facsimile transmission

14.04 Waivers. No waiver by PICR of any Event of Default or
breach of any term, covenant or condition hereof by IBR, shall be deemed a

12
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waiver of any other term, covenant, or condition hereof, or of any subsequent
Event of Default or breach by IBR of the same or of any other term, covenant, or
condition hereof. PICR's consent to, or approval of, any act shall be deemed to
render unnecessary the obtaining of PICR'’s consent to, or approval of, any
subsequent or similar act by IBR, or be construed as the basis of an estoppel to
enforce the provision or provisions of this Agreement requiring such consent.
Regardless of PICR's knowledge of an Event of Default or breach at the time of
accepting user fees, the acceptance of user fees by PICR shall not be a waiver
of any preceding Event of Default or breach by IBR of any provision hereof, other
than the failure of IBR to pay the particular rent so accepted. Any payment given
PICR by IBR may be accepted by PICR on account of moneys or damages due
PICR, notwithstanding any qualifying statements or conditions made by IBR in
connection therewith, which such statements and/or conditions shall be of no
force or effect whatsoever unless specifically agreed to in writing by PICR at or
before the time of deposit of such payment.

14.05 No Right to Holdover. IBR has no right to retain
possession of the Track or any part thereof beyond the expiration or earlier
termination of this Agreement.

14.06 GCumulative Remedies. No remedy or election hereunder
shall be deemed exclusive but shall, wherever possible, be cumulative with all
other remedies at law or in equity.

14.07 Covenants and Conditions. All provisions of this Agreement
to be observed or performed by IBR are both covenants and conditions.

14.08 Binding Effect; Choice of Law. This Agreement shall be

binding upon the parties, their personal representatives, successors, and assigns
and be governed by the laws of the State of Utah. Any litigation between the
Parties hereto concerning this Agreement shall be initiated in Iron County, Utah,
provided, however, that federal law shall apply to matters affecting interstate
commerce, and actions thereon shall be instituted in federal court in Utah.

14.09 Attorneys' Fees. If any Party brings an action or
proceeding to enforce the terms hereof or declare rights hereunder, the
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal

- thereon, shall-be entitled-to-reasonable attorney's fees and court-costs. -Such - -- -~ -

fees may be awarded in the same suit or recovered in a separate suit, whether or
not such action or proceeding is pursued to decision or judgment. The term
“Prevalling Party” shall include, without limitation, a Party who substantially
obtains or defeats the relief sought, as the case may be, whether by
compromise, settlement, judgment, or the abandonment by the other Party of its
claim or defense. The attorney's fees award shall not be computed in
accordance with any court fee schedule, but shall be such as to fully reimburse

13
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all attorney’s fees reasonably incurred. PICR shall be entitled to attorney'’s fees,
costs, and expenses incurred in the preparation and service of notices of default
and consultations in connection therewith, whether or not a legal action is
subsequently commenced in connection with an Event of Default.

14.10 Termination. Uniess specifically stated otherwise in writing -
by PICR, the voluntary or other surrender of this Agreement by IBR, the mutual
termination or cancellation hereof, or a termination hereof by PICR for breach or
default by IBR, shall automatically terminate any subcontract on the Premises;
provided, however, PICR shali, in the event of any such surrender, termination,
or cancellation, have the option to continue any one or all of any existing
subcontractors. PICR's failure within ten (10) days following any such event to
make a written election to the contrary by written notice to the holder of any such
lesser interest, shall constitute PICR's election to have such event constitute the
termination of such interest.

14.11 Reservations. PICR reserves to itself the right, from time to
time, to grant, without the consent or joinder of IBR, such easements, rights and
dedications that PICR deems necessary, and to cause the recordation of parcel
maps and restrictions, so long as such easements, rights, dedications, maps,
and restrictions do not unreasonably interfere with the use of the Track by IBR.
IBR agrees to sign any documents reasonably requested by PICR to effectuate
any such easement rights, dedication, map, or restrictions.

14.12 Authority. If either Party hereto is a corporation, trust, or
general or limited partnership, each individual executing this Agreement on
behalf of such entity represents and warrants that he or she is duly authorized to
execute and deliver this Agreement on its behalf. If IBR is a corporation, trust, or
partnership, IBR shall, within thirty (30) days after request by PICR, defiver to
PICR evidence satisfactory to PICR of such authority.

14.13 Assignment. 1BR may not assigh or transfer its obligations under this
agreement. Assignment of this contract by IBR shall constitute a defaulit.

IN WITNESS WHEREOF, the parties hereto have duly executed

this Agreement the day and year first above written.

Lessee: Rail Operator:
PIC Raiiroad, Inc. Iron Bull Railroad Company, LLC
By: M By: |

Title: Prasictest 2 Ceso Title:?@%l DEST
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EXHIBIT B

Lease Agreement Between Union Pacific Railroad Company and PIC Railroad,

inc. :

To Be Inserted Once Signéd.
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Map of Rail Short Line
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EXHIBIT C
Rules and Regulations

To be established by PICR as needad according to 1. h. & 3.03

> IBR must meet all Federal, State and Local Laws.

> IBR will be under MSHA and Palladon [ron Corporation’s safety
requirements while operating within the boundarles of the mine

> IBR must follow all Federal rali administration rules and regulations.

property.

17
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EXHIBIT D
IBR will submit to PICR a list of cars handled each month
on an itemized invoice. PICR will pay IBR the following per
car rates:

a. Cars handled using Union Pacific Railroad locomotives: $26.50
per car.
b. Cars handled using IBR locomotives: $66.00 per car.

PICR wili pay IBR monthly invoices within 30 days of receipt.

18
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EXHIBIT D

IBR will submit to PICR a list of cars handied each month
on an itemized invoice. PICR will pay IBR the following per
car rates:

Cars handled using Union Pacific Railroad locomotives: $26.50

per car.

b.
c.

Cars handled using IBR locomotives: $66.00 per car.

Rates shall be adjusted annually on the anniversary date of this
agreement by the application of the index in the Rail Cost
Adjustment Factor, governed by the Surface Transportation
Board (STB) and calculated by the Association of American
Railroads (AAR).

“Car Handled" shall be defined as movement of an “empty” car
from the Interchange Track at Iron Springs, to the mine site and
load-out facility at [ron Mountain, and delivered back to the
Interchange Track as a “full” car, regardless of how often the car
is moved by IBR in the interim.

PICR will pay IBR monthly invoices within 30 days of receipt.
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EXHIBIT E
Scope of Work

From: mike_root@hotmali.com

Subject: Crossings and trees

Date: July 15, 2008 3:26:41 PM MDT

To: ghawkins@palladoniron.com, frank.dolce@paliadoniron.com,
frankddolce@msn.com, hawkins.palladon@gmail.c

I offer Palladon the following quote for crossing repairs and tree removal:

CROSSING REPAIRS (2)

Install 133+# rail as needed in crossing area
Replace all crossties in crossing area with new ties
Place correct ballast under ties

Surface track
Replace crossing surface with man made crossing planks

Replace crossing signs to comply with regulations
Clean up

$15,000 per crossing
$30,000 for both crossings

TREE REMOVAL

Excavator w/operator $250 hr
24 hours

$6,000

Signed:

Title:

Date:
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mailto:frank.dolce@paliadoniron.com
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STB DOCKET NO. FD 35558

UTAH SOUTHERN RAILROAD COMPANY, LLC
— CHANGE IN OPERATORS EXEMPTION —
IRON BULL RAILROAD COMPANY, LLC

PETITION TO REJECT OR REVOKE

EXHIBIT C

ADDENDUM TO 2008 OPERATING AGREEMENT
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EXHIBIT C

ADDENDUM TO RAIL TRACK OPERATING AGREEMENT

This Addendum to Rail Track Operating Agreement, dated as of November
11 2008, is entered into between PIC Rallroad, Inc. (PIC) and Utah Southern

Railroad Company, LLC (Utah Southern).

RECITALS .

WHEREAS, PIC and Iron Bull Railroad Company, LLC (Iron Bull) entered into a
Rail Track Operating Agreement on July 31, 2008, for Iron Buli=s operation ofé rail line
between Iron Springs, Utah and iron Mountain, Utah that PIC leases from Union Pacific
Railroad Company (UP); and

WHEREAS, effective October 1, 2008, Iron Bull=s name has been changed to
Utah Southern Railroad Company, LLC, but ownership of Utah Southem is the same gt(
ownership of Iron Bull; and

WHEREAS, PIC and Utah Southern desire to execute an Addendum to the Rail
Track Operating Agreement that acknowledges and agrees to that name change,

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Adder;dum and in the Rail Track Operating Agreement, PIC and Utah Southern hereby
agree as follows: '

1. Ali references in the Rail Track Operating Agreement to Iron Bull shall be

changed to Utah Southern; and
2. This Addendum shall be permanently attached to the Rail Track Operating

Agreement; and

3. Al other provisions of the Rail Track Operating Agreement shall remain in

full force and effect.
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WHEREFORE, authorized representatives of PIC and Utah Southemn have
signed this Addendum below.

PIC Railroad, Utah Southemn Railroad Company, LLC

By: By:

Bk § (2 Tite: PReS\ DeT

Title: pﬁf&g
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RAIL TRACK OPERATING AGREEMENT
between

PIC Railroad, Inc.
and
Iron Bull Railroad Company, LLC

This Rail Track Operating Agreement (“Agreement”) dated
uLy 31 , 2008 (the “Effective Date"), is made and entered into between
PIC RAILROAD, INC., a Utah Corporation (“PICR"), as “Lessee,” and IRON
BULL RAILROAD COMPANY, LLC (°*IBR"), a Utah Corporation, as “Rail
Operator”, collectively the “Parties.”

RECITALS

A PICR is the Lessee of the Union Pacific ("UP") rail line known as
the Comstock-Subdivision, extending between milepost 0.1 at or near iron
Springs, Utah and milepost 14.7 at or near Iron Mountain, Utah, a distance of
approximately 14.6 miles, located in fron County, Utah (the “Track”), with rights to
certain other tracks in the vicinity (the Track and the other tracks to which PICR
has rights are sometimes referred to herein as the "Project”). A copy of the UP
Lease is attached hereto as Exhibit “A,” and a map showing the location of the
Track is attached hereto as Exhibit “B."

B. IBR desires to operate, and handle day-to-day maintenance and
repair of the Track on behalf of PICR on the terms set forth in this Agreement in
accordance with FRA Class 2 Standards.

C. PICR desires to engage IBR for the purpose of switching,

operating, maintaining and repairing the Track on behalf of PICR subject to the
terms, conditions and provisions of this Agreement.

NOW THEREFORE, for good and valuable consideration, the
Parties agree as follows:

Article 1. Definitions

1.00 Definitions. As used in this Agreement, the following terms
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shall have the following definitions:

a. “Applicable Laws” shall mean all current and future laws, statutes,
rules, regulations, ordinances, directives, covenants, easements and restrictions
of record, permits, and requirements of all municipal, state and federal
authorities, including but not limited to the Surface Transportation Board, the
Utah Public Utilities Commission, the Federal Railroad Administration, the
Federal Employees Liability Act, Worker's Compensation, now or later in force,
including but not limited to,; Environmental Laws, the requirements of the local fire
department and any applicable insurance underwriter (fire or otherwise) or rating
bureau relating in any manner to the use, occupancy or operation of the Track
(including but not limited to matters pertaining to: (i) railroad operators; (ii)
railroad safety; (jii) the transportation and/or storage of goods, products or any
other items in or on rail cars; (iv) industrial hygiene; (v) occupational safety and
health; (vi) fire safety; (vii) environmental conditions on, in, under or about the
Track, including soil and groundwater conditions; and (viii) the use, generation,
manufacture, production, installation, maintenance or removal, transportation,
storage, spill or release of any Hazardous Substance or storage tank, now in
effect or which may hereafter come into effect (including retrofits or changes in
building and health and safety codes), and whether or not reflecting a change in
policy from any previously existing policy.

b. “Assignment” shall mean any assignment, transfer, mortgage, or
other transfer or encumbrance of this Agreement whether voluntarily or by
operation of law.

c. “Environmental Laws” ghall mean all current and future federal,
state, local, or municipal laws, rules, orders, regulations, statutes, ordinances,
codes, decrees, or requirements of any government authority regulating, relating
to, or imposing liability or standards of conduct concerning any Hazardous
Substance, or pertaining to occupational health or industrial hygiene,
occupational or environmental conditions on, under, or about the Project, as now
or may at any later time be in effect, including without limitation, the
Comprehensive Environmental Response, Compensation and Liability Act, the
Resource Conservation and Recovery Act, the Clean Water Act, the Hazardous
Materials Transportation Act, the federal laws and regulations governing the
storage and transportation of hazardous materials by rail, the state laws and
regulations governing the storage and transportation of hazardous materials by
rail, the Superfund Amendments and Re-authorization Act, the Emergency
Planning and Community Right to Know, the Occupational Safety and Health Act,
together with any amendments of or regulations promulgated under the statutes
cited above and any other federal, state, or local law, statute, ordinance, or
regulation now in effect or later enacted that pertains to occupational health or
industrial hygiene, and only to the extent that the occupational health or industrial
hygiene laws, ordinances, or regulations relate to Hazardous Substances on,
under, or about the Project, or the regulation or protection of the environment,




v

EXHIBITC

including ambient air, soil, soil vapor, groundwater, surface water, or land use.

d. “Event of Default’ shall mean any one or more of the events or
occurrences set forth in Section 11.00 of the Agreement.

e. “Hazardous Substance” shall mean any product, substance,
chemical, material or waste whose presence, nature or quantity and/or intensity
of existence, use, manufacture, disposal, fransportation, spill, release or affect,
either by itself or in combination with other materials which is either: (i) potentially
injurious to the public health, safety or welfare, the environment, the Track, or the
Project; (ii) regulated or monitored by any governmental authority; or (iii) a basis
for liability of PICR or IBR to any governmental agency or third party under any
applicable statute or common law theory. Hazardous Substance shall include
but not be limited to: (i) those substances included within the definitions of
“hazardous substance,” "hazardous waste,” "hazardous material,” “toxic
substance,” “solid waste,” or "poliutant or contaminant” in or under any other
Environmental Law; (ii) those substances listed in the United States Department
of Transportation (DOT), or by the environmental Protection Agency, or any
successor agency, as hazardous substances; (iii) other substances, materials,
and wastes that are or become regulated or classified as hazardous or toxic
under federal, state, or local laws or regulations; and (iv) any material, waste, or
substance that is a petroleum or refined petroleum product, asbestos,
polychlorinated biphenyl, designated as a hazardous substance, a flammable
explosive, or a radioactive material.

f. “Hazardous Substance Condition” shall mean the occurrence or
discovery of any deposit, spill, seepage, release or any other condition involving
the presence of or a contamination by a Hazardous Substance, in, under or
about the Track, Project, and/or any rail car on the Track as the case may be.

g. “Reportable Use” shall mean: (i) the installation or use of any above
or below ground storage tank; and (ii) the generation, possession, storage, use,
transportation, or disposal of a Hazardous Substance that requires a permit from
or with respect to which a report, notice, registration or business plan is required
to be filed with any governmental authority, including IBR’s being responsible for
the presence in, on or about the Track of a Hazardous Substance with respect to
which any Applicable Laws require that a notice be given the persons using,
entering or occupying the Track or neighboring properties. “Reportable Use”
shall not be interpreted to limit the reporting of any Hazardous Substances under
this Agreement to a “Reportable quantity” under the Environmental Law.

h. _ “Rules and Regulations” shall mean the rules and regulations for
the operation as established and issued by PICR, as amended from time to time.
The Rules and Regulations are attached as Exhibit “C” hereto and incorporated

herein by this reference.
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i ‘IBR’s Related Parties” shall mean IBR's employees, officers,
directors, agents, contractors, invitees, licenses, vendors, shippers,
customers and any other individuals related by business or otherwise to
IBR.

Article 2. Track in Project

2.00 Track. PICR will allow IBR to use the Track on the terms,
provisions and conditions set forth in this Agreement.

2.01 Rehabilitation. For the first year, the scope of work as
provided in Exhibit E, shall be completed on or before October 1, 2008. PICR
shall rehabilitate and upgrade the Track to a FRA Class 2 Standard.

Article 3. Use and Condition of Track

3.00 Responsibilities of |IBR; Permitted Use of the Track. IBR shall

be responsible during the term of this Agreement for the operation, maintenance
and repair of the Track. Except as otherwise provided in this Agreement or in a
written agreement between IBR and PICR, IBR shall be solely responsible for all
costs and expenses incurred in connection with the operation, maintenance and
repair of the Track. In carrying out its duties and responsibilities hereunder, IBR
shall be permitted to use the Track for the switching of rail cars, to conduct
maintenance and repair of the track and the track bed, and for no other use or
purpose whatsoever (the “Permitted Use").

3.01 Prohibited Activities. IBR shall not use or permit the use of
the Track in any way or manner that creates or threatens to create waste or a
nuisance, or that disturbs, interrupts or interferes with the PICR or other PICR
pre-approved occupants of the line or to the neighboring premises or properties.

3.02 Responsibility for Rail Cars. In connection with the operation
of the Track, rail cars will be provided by PICR. Once rail cars or a unit train is
consigned, delivered, or otherwise placed on the track for interchange, the rail
cars and their contents shall be deemed to be delivered to IBR and IBR assumes
full responsibility for all loss or damage to the rail car and its contents that occurs
while the rail car is on the track or otherwise in the custody and/or control of IBR,
until the rail car is delivered to Union Pacific at interchange. PICR shall have no
responsibility or liability whatsoever for rail cars on the Track unless, as the result
of negligence or intentional act on the part of PICR resulting in the loss or

damage of said railcars.

3.03 Rules and Regulations. PICR may from time to time create,
establish, enact, amend, modify or change the Rules and Regulations, within
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PICR’s sole and absolute discretion including, but not limited to, rules and
regulations for the management, safety, care, and cleanliness of the area, the
grounds, and the preservation of good order. IBR agrees that it will abide by,
keep, and observe all of the Rules and Regulations. IBR acknowledges PICR’s
absolute authority to establish, create and amend the Rules and Regulations. If,
however, the amended Rules and Regulations are found unacceptable to IBR
then IBR shall have the right to negotiate terms acceptable to both parties. If no
agreement can be reached, then IBR shall have the right, via thirty-day written
notice, to terminate this agreement.

Article 4. Operations

4.00 Delivery of Rail Cars. IBR shall communicate and coordinate
with UP for the timely pickup and/or delivery of rail cars to and from the rail line.
IBR shall use all reasonable efforts to coordinate with UP to comply with the pick-
up and/or delivery times requested by PICR.

4.01 Switchi ajl Cars. IBR shall, at IBR's sole cost and
expense, switch or cause to be switched all rail cars and unit trains delivered to,
stored or otherwise placed at the interchange tracks within a reasonable amount
of time.

4.02 Rail Locomotives. IBR shall at all times, at IBR's sole cost
and expense, maintain rail locomotives in good working order and condition in
compliance with applicable laws ready to provide the switching services pursuant
to this Agreement. Once the Track is upgraded, UP may allow its locomotives to
be operated over the Track. For the movement of up to and including 2.0 million
tons of material annually, IBR locomotives shall be used. For the movement of
material beyond 2.0 million tons on an annual basis, it shall be at PICR’s
discretion whether IBR or UP locomotives wilt be used. Accordingly, PICR shall
provide written direction to IBR regarding the use of locomotive power.

4.03 Operating Authority. PICR will file a Notice of Exemption at the
STB for its acquisition of the rail line by lease from UP and its operation. IBR will
file a Notice of Exemption at the STB for its operation of the rail line by operating
agreement with PICR. Those filings made be made jointly if PICR and IBR so
agree. In the event that the Operating Agreement were to be fawfully terminated,
or expires by its terms, IBR agrees that it will promptly file at the STB for authority
to discontinue rail service over the line.

4.04 |BR Tracking System. IBR shali provide PICR full access to
all unit trains/cars handled at the interchange point, along the Track.

Article 5. Term
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5.00 Term. The initial term of this Agreement shall commence on
the Effective Date of this Agreement and shall expire five (5) years following the
Effective Date (the “Term”). This Agreement shall be automatically renewed
thereafter for successive one (1) year terms (each, a “Renewed Term”) unless
either party gives written notice to the other party at least sixty (60) days prior to
the expiration of the Term or any Renewed Term that the Agreement shall not be

renewed.

Article 6. Fees

6.00 Per Car Fee. As compensation for its services hereunder,
IBR shall be compensated by PICR based upon the number of rail cars handled
by IBR. The per-car rates to be paid by PICR to IBR are set forthon Exhibit "D"
of this Agreement. The schedule of rates set forth on Exhibit “D” may be
modified or amended upon the written consent of both Parties. IBR will submit to
PICR a list of cars handled each month on an itemized invoice. PICR agrees to
pay such monthly invoices within 30 days of receipt.

6.01 |BR's Books and Records. IBR shall keep and maintain full,
complete, and appropriate books and records of all cars handled from the Track
in accordance with generally accepted accounting principles. Not more often
than once per calendar year, PICR shall have the right to audit IBR's books and
records relating to IBR's operation of the Track for the purpose of verifying the
number of rail cars reported by IBR as having been handled by IBR. The Parties
shall adjust the amounts paid or owed by PICR if such audit shows that the
number of rail cars handled by IBR was incorrectly reported by IBR. If such audit
discloses that IBR has overstated the number of rail cars handled by IBR by two
percent (2%) or more as to any given period, IBR shall pay the reasonable cost
of such audit and shall immediately refund the amount due to PICR with interest
thereon from the date such amount was paid by PICR at the rate of twelve

percent (12%) per annum.

Article 7. Maintenance and Repair

7.00 IBR's Track Maintenance and Repair Obligations. IBR shall,

at IBR's sole cost and expense:

(a) Inspect the Track weekly and notify PICR monthly in
writing of any maintenance and/or repair required to
operate safely on the Track. All work shall be in
accordance with FRA Class 2 Standards.

(b) Provide normal maintenance and repair work on the
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Track. For work deemed outside the scope of normal
maintenance and repair, IBR shall provide PICR written
notification including, but not limited to the option of
completing the necessary work at PICR expense. PICR
may at it's discretion hire a third-party to complete the
necessary work.

(c) On an annual basis, contract a third-party, agreeable to
IBR and PICR, for the purpose of controlling potential
overgrowth of vegetation on or around the Track.

Article 8. Insurance; Indemnity

8.00 |BR's Insurance. IBR shall obtain, keep in full force and
effect, and provide to PICR written evidence of the insurance required under this
Agreement. Insurance required hereunder shall be in companies duly licensed to
transact business in Utah and maintaining during the policy term a “General
Policyholders Rating” as set forth in the most current issue of “Best’s Insurance
Guide” acceptable to PICR. [BR shall not do or permit to be done anything which
shall invalidate the insurance policies set forth herein. IBR shall cause to be
delivered to PICR certified copies of policies of such insurance or certificates
evidencing the existence and amounts of such insurance with the insureds and
loss payable clauses as required by this Agreement. IBR shall name PICR as an
additional insured on all their policies. No such policy shall be cancelable or
subject to modification except after thirty (30) days prior written notice to PICR.
IBR shall, at least thirty (30) days prior to the expiration of such policies, furnish
PICR with evidence of renewals, certificates or “insurance binders” evidencing
renewal thereof, or PICR may order such insurance and charge the cost thereof
to IBR, which amount shall be payable by IBR to PICR upon demand

8.01 Liability Insurance. IBR shall obtain and keep in force during
the term of this Agreement a Comprehensive Commercial General Liability policy ‘
of insurance protecting IBR, and naming PICR as additional insured, against
claims for bodily injury, personal injury, and property damage based upon,
involving, or arising out of the use, operation, maintenance or repair of the Track,
(including but not limited to fires, chemical spills, seepage, or other Hazardous
Substance Conditions) and all areas appurtenant or adjacent thereto, including
areas used in common with others at the Project. Such insurance shall be on an
occurrence basis providing single limit coverage in an amount not less than
$5,000,000 per occurrence with an “Additional Insured-Managers or Contractors
of Premises" Endorsement and contain the “Amendment of the Pollution
Exclusion” for damage caused by heat, smoke, or fumes from a hostile fire. The
policy shall not contain any intra-insured exclusions as befween insured persons
or organizations, but shall include coverage for liability assumed under this
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Agreement as an "insured contract” for the performance of IBR’s indemnity
obligations under this Agreement. PICR shall have the right to increase required
minimum limits not to exceed $7,500,000, as it deems necessary, via written
notice to IBR. Additionally, railroad employees of IBR will be covered under the
Federal Employers Liability Act (FELA).

8.02 Auto Liability Insurance. IBR shall carry automobile
(including vehicular liability) insurance with a minimum combined single limit of
$1,000,000 covering ail owned, hired, and non-owned autos, vans, trucks and
any other vehicles entering the Project and/or driving within Project on IBR's
behalf. PICR shall be named as an additional insured on all such policies. PICR
shall have the right to increase required minimum limits not to exceed
$1,500,000, as it deems necessary, via written notice to IBR.

8.03 Indemnity. IBR shall indemnify, protect, defend, and hold
harmless the Track, PICR, and their respective employees and agents from and
against any and all claims, loss of rents and/or damages, costs, liens, judgments,
penalties, permits, attorney’s and consultant’s fees, expenses and/or liabilities
arising out of, involving, or in dealing with, the use, operation, maintenance or
repair of the Track by IBR and the conduct of IBR's business, unless caused by
the negligence or intentional misconduct of PICR.

8.04 Exemption of PICR from Liability. PICR shall not be liable for

injury or damage to the person or goods, wares, merchandise, or other property
of IBR, IBR's Related Parties or agents, or any other person in or about the Track
or the property, whether such damage or injury is caused by or results from fire,
explosion, steam, electricity, gas, water or rain or snow, or from the breakage,
leakage, obstruction, or other defects of pipes, wires, or from any other cause,
whether the said injury or damage results from conditions arising upon the Track
or upon other portions of property, or from other sources or places, and
regardless of whether the cause of such damage or injury or the means of
repairing the same is accessible or not. Except as otherwise provided in this
Agreement, PICR shall not be liable to IBR for any damages, claims or losses,
nor shall IBR be entitled to terminate this Agreement or to any abatement of user
fees for any damage to IBR’s property or any injury to IBR or IBR's Related
Parties, or loss to IBR'’s business arising out of any cause whatsoever. PICR
immunity from liability shall be excepted if the loss or damage is the result of
negligence or an intentional act on the part of PICR.

Article 9. Hazardous Substances

9.00 Reportable Users Require Prior Consent. IBR shall not

engage in any activity in, on or about the property or the Track which constitutes
a Reportable Use of Hazardous Substances without the express prior written
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consent of PICR and compliance in a timely manner (at IBR's sole cost and
expense) with all Applicable Laws. Notwithstanding the foregoing, IBR may,
without PICR's prior consent, but in compliance with all Applicable Laws, use any
ordinary and customary materials reasonably required to be used by IBR inthe -
normal course of IBR’s business permitted on the Track, so long as such use is
not a Reportable Use of a Hazard Substance and does not expose the property
or neighboring properties to any meaningful risk of contamination or damage or
expose PICR to any liability therefore.

9.01 Duty to Inform PICR of Hazardous Substance Condition. f

IBR knows, or has reasonable cause to believe, that a Hazardous Substance
Condition has occurred in, on, under, or about the Track, other than as previously
consented to by PICR, IBR shall immediately: (i) give verbal and written notice of
such fact to PICR; and (ii) give PICR a copy of any statement, report, notice,
registration, application, permit, business plan, license, claim, action or
proceeding given to IBR, or received by IBR from, any governmental authority or
private party, or persons entering or occupying the Track, concerning the
presence, spill, release, discharge of, or exposure to, any Hazardous Substance
or contamination in, on or about the Track, including but not limited to all such
documents as may be involved in any Reportable Uses involving the Track.

9.02 Hazardous Substance Condition Responsibilities. If a

Hazardous Substance Condition occurs for which IBR is legally responsible, IBR
shall make whatever investigation and remediation thereof is required by
Applicable Laws, and this Agreement shall continue in full force and effect,
subject to PICR's rights under Article 11. if a Hazardous Substance Condition
occurs for which IBR is not legally responsible, PICR may, at PICR’s option,
either: (i) investigate and remediate such Hazardous Substance Condition at
PICR’s expense, in which event this Agreement shall continue in full force and
effect; or (ii) if the estimated cost to investigate and remediate such condition
exceeds twelve (12) times the then monthly Base Revenue Fee, PICR may,
within thirty (30) days after it learns of the occurrence, terminate this Agreement
upon sixty (60} days prior written notice to IBR.

9.03 Expiration and Termination Option. Upon expiration or
earlier termination of this Agreement, PICR may request IBR to perform all of the
following activities at IBR’s sole expense: (i) obtain an environmental assessment
of the Track to evaluate the environmental condition of the Track and the area
immediately surrounding the track, and any potential environmental liabilities
under this Agreement; (ii) all remedial or other work identified in such
environmental assessment and all applicable Environmental Laws; (jii) all
corrective, remedial, repair, or other work necessary to correct any alleged
violations, deficiencies, or hazards noted by any environmental governmental
agency; and (iv) all steps necessary to terminate, close, or transfer all
environmental permits, licenses, and other approvals or authorizations for the
Track or for activities, equipment, or conditions on the Track, in accordance with
all Environmental Laws. The above will only occur if during the term of this
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Agreement a hazardous incident has occurred.

9.04 Environmental Indemnification. IBR shall indemnify, protect,
defend and hold PICR and its respective agents, officers, and employees

harmless from and against any and all losses damages, liabilities, judgments,
costs, claims, liens, expenses, penalties, permits and attorney’s and consultant's
fees ariging out of the actions of IBR and its agents and representatives in
bringing any Hazardous Substance on the Track or the immediately surrounding
area or in controlling any such Hazardous Substance.

Article 10. Compliance with Laws

10.00 [BR Compliance with Laws. IBR shall, at IBR’s sole cost
and expense: (i) obfain and maintain any and all necessary licenses, permits
and/or approvals under Applicable Laws and Regulations for IBR's business in,
on or about the Track as provided herein; and (i) fully, diligently and in a timely
manner comply with all Applicable Laws and Regulations concerning the Track or
IBR's use thereof, whether foreseen or unforeseen, regardless of cost, and
regardless of when during the Term the proper paperwork is filed. 1BR shall,
within five (5) days after receipt of PICR’s written request, provide PICR with
copies of all documents and information, including, but not limited to, permits,
registrations, manifests, applications, reports and certificates, evidencing IBR's
compliance with any Applicable Laws and Regulations specified by PICR, and
shall immediately upon receipt, nofify PICR in writing (with copies of any
documents involved) of any threatened or actual claim, notice, citation, warning,
complaint or report pertaining to or involving failure by IBR, the Track to comply
with any Applicable Laws and Regulations. Without in any way limiting the
generality of the foregoing, IBR shall prior to conducting any activities or use of
the Track, obtain at IBR's sole expense all use or occupancy permits and
licenses required by Applicable Laws and Regulations for the Permitted Use.

Article 11. Default; Remedies

11.00 Event of Default. Any one or more of the following events
or occurrences shall constitute a material breach of the Agreement by IBR and
after the expiration of any applicable grace period shall constitute an Event of
Default:

(a) Eailure to Provide Insurance or Fulfill Other Obligations.

Except as expressly otherwise provided in this Agreement: (i) the failure by IBR
to provide PICR with reasonable evidence of insurance required under this
Agreement where such failure continues for three (3) days following written
notice thereof by or on behalf of PICR; or (i) the failure of IBR to fulfill any
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obligation under this Agreement which endangers or threatens life or property,
where such failure continues for a period of three (3) days following the written
notice thereof by or on behalf of PICR to IBR. Notwithstanding the foregoing,
grossly unsafe practices as determined by any applicable local, state, or federal
governmental agency, or as reasonably determined by an insurance rating
bureau or underwriter regularly used by PICR to evaluate such matters shall be
sufficient cause for PICR to immediately terminate IBR’s right to possession and
eject IBR from the Track without waiving other rights and remedies PICR may

have against IBR.

(b) Eailure to Provide Switching Services. A default, breach
or failure of IBR to perform or comply with IBR’s obligations in Article 4 where

such default, breach or failure continues for a period of three (3) days after
written notice thereof by or on behalf of PICR to IBR.

(c) Failure to Provide Certain Written Notices. Except as
expressly otherwise provided in this Agreement, the failure by IBR to provide
PICR with reasonable written evidence (in duly executed original form, if
applicable) of: (i) compliance with Applicable Laws and Regulations pursuant to
Section 10.00; or (ii) the execution of any document or other information which
PICR may reasonably require of IBR under the terms of this Agreement, where
any such failure continues for a period of three (3) days following written notice
by or on behalf of PICR to IBR.

(d) Default of Agreement or Rules and Requlations. A

default or breach by IBR as to the terms, covenants, conditions, or provisions of
this Agreement except as otherwise provided for herein, or of the Rules and
Regulations where such default or breach continues for a period of three (3) days
after written notice thereof by or on behalf of PICR to IBR.

Article 12. Right of Entry

12.00 Access and Entry. PICR reserves the right at any and all
times to access and enter the Track for inspection, showing to prospective
tenants, or for other reasonable purposes.

Article 13. Alterations

13.00 No Alterations. IBR shall not make any alterations,
improvements or other changes whatsoever fo the Track, without the prior written
consent of PICR in PICR's sole and absolute discretion. PICR reserves the right,
at any time, to make improvements, additions, modifications or changes to any
portion of the Track, including, but not fimited to, track layout provided, however,
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that any such changes shall not adversely affect IBR’s rail operations.

Article 14. Miscellaneous Provisions

14.00 Severability. The invalidity of any provision of this
Agreement, as determined by a court of competent jurisdiction, shall in no way
affect the validity of any other provision hereof.

14.01 Time of Essence. Time is of the essence with respect to
the performance of all obligations to be performed or observed by the Parties
under this Agreement.

14.02 No Prior or Other Agreements. This Agreement contains

all agreements between the Parties with respect to any matter mentioned herein,
and no other prior or contemporaneous agreement or understanding shall be

effective.

14.03 Notices. All notices required by the terms of this Agreement
and supporting documents, shall be deemed to have been properly given if such
notice is in writing, addressed to the party at such address as the party may have
last designated in writing (if different from the address listed herein), sent by
facsimile transmission:

If to PICR:

Palladon iron Corporation
Attn: Donald G. Foot, Jr.

554 South 300 East, Suite 250
Salt Lake City, UT 84111
Facsimile No. (801) 521-5454

If to IBR:

Iron Bull Railroad Company
19014 East Tonto Verde Drive
Rio Verde, AZ 85263

Attention: Michael Root
Facsimilie No. ( )

Any changes in addresses or numbers for notices shall be promptly forwarded to
all PARTIES. Unless otherwise stipulated hereunder, all notices shall be
effective as of the date and time on which faxed. If any notice is transmitted by
facsimile transmission

14.04 Waivers. No waiver by PICR of any Event of Default or
breach of any term, covenant or condition hereof by IBR, shall be deemed a
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waiver of any other term, covenant, or condition hereof, or of any subsequent
Event of Default or breach by IBR of the same or of any other term, covenant, or
condition hereof. PICR's consent to, or approval of, any act shall be deemed to
render unnecessary the obtaining of PICR's consent to, or approval of, any
subsequent or similar act by IBR, or be construed as the basis of an estoppel to
enforce the provision or provisions of this Agreement requiring such consent.
Regardiess of PICR'’s knowledge of an Event of Default or breach at the time of
accepting user fees, the acceptance of user fees by PICR shall not be a waiver
of any preceding Event of Default or breach by IBR of any provision hereof, other
than the failure of |BR to pay the particular rent so accepted. Any payment given
PICR by IBR may be accepted by PICR on account of moneys or damages due
PICR, notwithstanding any qualifying statements or conditions made by IBR in
connection therewith, which such statements and/or conditions shall be of no
force or effect whatsoever unless specifically agreed to in writing by PICR at or
before the time of deposit of such payment.

14.05 No Righ oldover. IBR has no right to retain
possession of the Track or any part thereof beyond the expiration or earlier
termination of this Agreement.

14.06 Cumulative Remedies. No remedy or election hereunder
shall be deemed exclusive but shall, wherever possible, be cumulative with all
other remedies at law or in equity.

14.07 Covenants and Conditions. All provisions of this Agreement
to be observed or performed by IBR are both covenants and conditions.

14.08 Binding Effect; Choice of Law. This Agreement shall be
binding upon the parties, their personal representatives, successors, and assigns
and be governed by the laws of the State of Utah. Any litigation between the
Parties hereto concerning this Agreement shall be initiated in Iron County, Utah,
provided, however, that federal law shall apply to matters affecting interstate
commerce, and actions thereon shall be instituted in federal court in Utah.

14.09 Attorneys' Fees. If any Party brings an action or
proceeding to enforce the terms hereof or declare rights hereunder, the
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal
thereon, shall be entitled to reasonable attorney’s fees and court costs. Such
fees may be awarded in the same suit or recovered in a separate suit, whether or
not such action or proceeding is pursued to decision or judgment. The term
“Prevailing Party” shall include, without limitation, a Party who substantially
obtains or defeats the relief sought, as the case may be, whether by
compromise, settlement, judgment, or the abandonment by the other Party of its
claim or defense. The attorney's fees award shall not be computed in
accordance with any court fee schedule, but shall be such as to fully reimburse
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all attorney’s fees reasonably incurred. PICR shall be entitled to attorney’s fees,
costs, and expenses incurred in the preparation and service of notices of default
and consultations in connection therewith, whether or not a legal action is
subsequently commenced in connection with an Event of Default.

14.10 Temmination. Unless specifically stated otherwise in writing -
by PICR, the voluntary or other surrender of this Agreement by IBR, the mutual
termination or cancellation hereof, or a termination hereof by PICR for breach or
default by IBR, shall automatically terminate any subcontract on the Premises;
provided, however, PICR shall, in the event of any such surrender, termination,
or cancellation, have the option to continue any one or all of any existing
subcontractors. PICR's failure within ten (10) days following any such event to
make a written election to the contrary by written notice fo the holder of any such
lesser interest, shall constitute PICR’s election to have such event constitute the
termination of such interest.

14.11 Reservations. PICR reserves to itself the right, from time to
time, to grant, without the consent or joinder of IBR, such easements, rights and
dedications that PICR deems necessary, and to cause the recordation of parcel
maps and restrictions, so long as such easements, rights, dedications, maps,
and restrictions do not unreasonably interfere with the use of the Track by IBR.
IBR agrees to sign any documents reasonably requested by PICR to effectuate
any such easement rights, dedication, map, or restrictions.

14.12 Authority. If either Party hereto is a corporation, trust, or
general or limited partnership, each individual executing this Agreement on
behalf of such entity represents and warrants that he or she is duly authorized to
execute and deliver this Agreement on its behalf. If IBR is a corporation, trust, or
partnership, IBR shall, within thirty (30) days after request by PICR, deliver to
PICR evidence satisfactory to PICR of such authority.

14.13 Assignment. IBR mav not assign or fransfer its obligations under this
agreement. Assignment of this contract by IBR shall constitute a defauit.

IN WITNESS WHEREOF, the parties hereto have duly executed
this Agreement the day and year first above written.

Lessee: Rail Operator:
PIC Railroad, Inc. Iron Bull Railroad Company, LLC
Title: %-s&w-& 2 Ceo Title:%‘°&3‘l—
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EXHIBIT A

Lease Agreement Between Union Pacific Railroad Company and PIC Railroad,
Inc. : :

To Be Inserted Once Signed.
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EXHIBIT B
Map of Rail Short Line

QuickTimo™ ard 8
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EXHIBIT C
Rules and Regulations

To be established by PICR as needed according to 1. h. & 3.03

» IBR must meet all Federal, State and Local Laws.

> [BR will be under MSHA and Palladon Iron Corporation’s safety
requirements while oparating within the boundaries of the mine

property.

> IBR must follow all Federal rail administration rules and regulations.

17
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EXHIBITD
IBR will submit to PICR a list of cars handled each month
on an itemized invoice. PICR will pay IBR the following per
car rates:

a. Cars handled using Union Pacific Railroad locomotives: $26.50
per car.
b. Cars handled using IBR locomotives: $66.00 per car.

PICR will pay IBR monthly invoices within 30 days of receipt.

18
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EXHIBIT D

IBR will submit to PICR a list of cars handled each month
on an itemized invoice. PICR will pay IBR the following per
car rates:

Cars handled using Union Pacific Raiiroad locomotives: $26.50

per car.

b.
c.

Cars handled using IBR locomotives: $66.00 per car.

Rates shall be adjusted annually on the anniversary date of this
agreement by the application of the index in the Rail Cost
Adjustment Factor, governed by the Surface Transportation
Board (STB) and calculated by the Association of American
Railroads (AAR).

“Car Handled” shall be defined as movement of an “empty” car
from the Interchange Track at Iron Springs, to the mine site and
load-out facility at iron Mountain, and delivered back to the
Interchange Track as a “full’ car, regardless of how often the car
is moved by IBR in the interim.

PICR will pay IBR monthly invoices within 30 days of receipt.
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EXHIBIT E
Scope of Work

From: milke_root@hotmail.com

Subject: Crossings and trees

Date: July 15, 2008 3:26:41 PM MDT

To: ghawkins @palladoniron.com, frank.doice @palladoniron.com,

frankddolce@msn.com, hawkins.palladon @gmail.com

I offer Palladon the following quote for crossing repairs and tree removal:

CROSSING REPAIRS (2)

Install 133# rail as needed in crossing area
Replace all crossties in crossing area with new ties
Place correct ballast under ties

Surface track
Replace crossing surface with man made crossing planks

Replace crossing signs to comply with regulations
Clean up

$15,000 per crossing
$30,000 for both crossings

TREE REMOVAL

Excavator w/operator $250 hr
24 hours

$6,000

Signed:

Title:

Date:
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Campany adopts the following Articles of Dissolution:
FileNumber: 69538710160

First: The address of the designated office:
492 WEST GRANT §'TRECT, LEBANON OR 97355 or S [ 400 N #1, CEDAR CITY U'T 84720

Strect Addrase

.- P T p—— - 'é;;('c' -—— .Z‘p.

Ciny

Sexond: The effect:ve de: of the dissolution DECEMBER 31, 2008 .

Third: Reason for dissolusion:
NG LO_N_GER IN BUSINESS

o ——— - [R——

Fourth: disselution ceesmred by writien agreen ent o7 the members, 2 statemant & (hat elficer.
Plesac atach sizsemsnt.
Lincer pentities of pajuy . 3 deciare that these Astutics of Dissoh.rion ave been evamined by me and ore, to the

A e

best ofney knewiedpe and pelief vue, correct and ¢ oriplere.
Datad FLBRUIARY 2 ’)3 fer

X WQ“ __;'._._2____ g o
TR ALY, c%e@:_’;i? *Y .@’E‘?‘ T fermag en
Pl ¢ HH"-'.’ Sty Moo 2t oD (e v It Matepe, oL ue

(Ot reoan 3 e e v ot

[ERY

. .
.
o aaitl
P T M

;
reneed anwelope wip

LI I SR 0", " 2 os . P . : .
SRR TR B R SR U PYUN S SRR S ot s et g urd B canfiee ity g0 pesis
¥OE MAY Q%A o b vase eniils oNTAML Sitom o mreng v vean e el C ey eve ad P S e LRI LI SRS T Y )
', - o e i

[

ey i L,




BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, DC

STB DOCKET NO. FD 35558

UTAH SOUTHERN RAILROAD COMPANY, LLC
— CHANGE IN OPERATORS EXEMPTION —
IRON BULL RAILROAD COMPANY, LLC

PETITION TO REJECT OR REVOKE

EXHIBIT E

2011 OPERATING AGREEMENT



EXHIBITE

RAIL TRACK OPERATING AGREEMENT
betwesn

CML Matals Corporation
and
Utah Southern Ralirozd Company, LLC

This Rall Track Operating Agreement {“Agreement”) dated January 20, 2011 (the
*Effective Date®), s made and entered into between CML METALS CORPORATION, a Utah
Corporation (“CML”}, as "Lessee,” and UTAH SOUTERN RAILROAD COMPANY, LLC ("USRR"), a

Utah Corporation, as “Rall Operator’, collectively the "Parties.”
RECITALS

A CML Is the Lessee of the Union Padific (*UP*) rail ine known as the Comstock
Suhdivision, extending betwsen milepost 0.1 at or near iron Springs, Utah and milapost 14.7 &t
or near iron Mountain, Utah, a distance of approximately 14.6 miles, located in fron County,
Utah {the "Track®), with rights to certain other tracks in the vicinity (the Track and the other
tracks to which CML has rights are sometimes refarred to herein as the “Project”). A copy of the
UP Lease Is attached hereto as Exhibit “A,” and a map showing the iacation of the Track is
attached hereto as Exhibit “B.”

B. USRR desires to operate, and handle day-to-day maintenance and repair of the
Track on behalf of CML on the terms set forth in this Agreement In accordance with FRA Class 2
Standards.

c CML desires to engage USRR for the purpose of switching, operating,
maintaining and repairing the Track on behalf of CML subject to the terms, conditions and
provisions of this Agreement.

NOW THEREFORE, for good valuabie consideration, the Parties agree as follows:
Article 1. Dafinttions

1.00 Definitions. As used in this Agreement, the follawing terms shall have the
following definitions:

a. “Applicable Laws" shalt mean all current and future laws, statutes , rules,
regulations, ordinances, directives, covenants, easements, and restrictions of record, permits,
and requirements of ali municipal, state and federal authorities, Including but not limited to the
Surface Transportation Board, the Utah Public Utllities Commission, the Federal Refiroad
Administration, the Federal Employees Liabllity Act, Worker's Compensation, now or later in
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foree, including but not limited to, Environmental Laws, the requiramants of the local fire
department snd any appiicable insurance underwriter (fire or otherwiss) or rating bureau
relating in any manner to the use, occupancy or operation of the Track {including but not limited
to matters pertaining to: (i) raflroad operators; (li} raliroad safety; (Iii) the transportation and/or
storage of goods, products or any other Items in or on rali cars; (v} industrial hygiene; (v)
occupational safety and health; (v} fire safety; (Vil} enviranmental conditions on, in, under or
about the Track, including soll and groundwater conditions; and (vili) the use, generation,
manufacture, production, instaliation, maintenance or removal, transportation, storage, spill or
release of any Hazardous Substance or storage tank, now in effect or which may hereafter come
into effect (Including retrofits or changes in bullding and heaith and safety codes), and whather
or not refiecting a change in pollcy from any previously existing policy.

b. *pssignment” shell mean any assignment, transfer, mortgage, ar other transfer
or encumbrance of this Agreement whether voluntastly or by operation of law.

e "Environmantal Laws” shall mean ali current and future federsl, state, local, or
municipal laws, rules, orders, regulations, statutes, ordinances, codes, decraes, or reguirements
of any governmaent authority regulating, refating to, or imposing liability or standards of conduct
concerning any Hazerdous Substance, or pertaining to occupational heaith or industrial hyglane,
occupational or environmental conditions on, under, or about the Project, as now or may et any
later time be In effect, induding withaut limitation, the Comprehensive Enwironmentai
Response, Compensation and Liablfity Act, the Resource Conservation and Recovery Act, the
Clean Water Act, the Hazardous Materiais Trensportations Act, the federal laws end regulations
gaverning the storage and transportation of hazardous materials by rali, the Superfund
Amendments and Re-authorization Act, the Emergency Planning and Communtty Right to Know,
the Occupational Sefety and Health Act, together with any amendments of or regulations
promuigated under the statutes cited above and any other federal, state, or local law, statute,
ordinance, or regulation now in effect orlater enacted that pertains to eccupational health or
industrial hygiene taws, ordinances, or regulation refate to Hazardous Substances on, under, or
about the Project, or the regulation or protaction of the environment, Including ambtent air,
soll, sol vapor, groundwater, surface water, or land use.

d. “Event of Default” shall mean any one or more of the avants or occurrences set
forth in Section 11.00 of the Agreement.

e “Hazardous Substance” shall mean any product, substance, chemical, material
or waste whose presence, nature or quantity and/or intenslity of existence, use, manufacture,
disposal, transportation, splll, release or affect, either by itself or in combination with other
materials which is either: {i) potentially injurious to the public health, safety or welfare, the
environment, the Track, or the Project; (If) regulated or monitored by any governmental
authority; or {iil) a basis for iiabliity of CML or USRR to any governmental agenty or third party
under any applicable statute or common law theory. Hazardous Substance shali Include but not
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be limitad to: (f) those substances Included within the definitions of “hazardous substance,”
“hazardous waste,” “hazsrdous material,” “toxic substance,” “solid waste,” or “pollutant or
contaminant” in or under any other Environmental Law; (i) those substances listed in the United
States Department of Transportation (DOT), or by the environmental Protection Agency, ar any
successar agency, as hazardous substances; (Ill) other substances, material, and wastes that are
or become regulated or classified as hazardous or toxic under federal, state, or local lsws or
reguiations; and (iv) any materiai, waste, or poiychiorinated biphenyl, designated as s hazardaus
substance, a flammable explosive, or 8 radicactive material,

1 “Mazardaus Substance Condition” shall mean the cccurrence or discovery of any
depasit, splli, seepage, relesse or any other condition involving the presence of or s
contamination by Hazardous Substance, in, under or about the Track, Project, and/or any rall car

on the Track as the case may be.

g “Repertable Use* shall mean: (i} the installation or use of any ahove or below
ground storage tank; and (i) the generation, possession, storage, use, transportstion, or
disposal of a Hazardous Substance that requires a permit from or with respect to which a report,
natice, raglstration or business pian is required to be filed with any government autherity,
including USRR's being responslble for the presence In, on or about the Track of a Hazardous
Substance with respect to which any Applicable Laws raquire that a notice be given the persons
using, entsring or accupying the Track or nelghbaring properties. “Reportable tise” shall not be
interpreted to imit the reporting of any Hazardous Substances under this Agreement to a
“Reportable quantity” under the Environmental Law.

h. “Rulas and Regulations” shall mean the rufes and regulations for the operation
as established and lssued by CML, as amended from time to time. The Rules and Regulations
are attachad as Exhibit “C” hereto and incorporated herein by this reference.

i “USRR's Related Parties” shall mean USRR’s employess, officers, directors,
agents, contractors, invitees, licenses, vendors, shippers, customers and any ather individuals
related by business or ctherwise to USRR.

Article 2. Track in Project

2.00 Yrack CML will aliow USRR to use the Track on the terms, provisions and
conditions set forth in this Agreement.

2.01 Rehabliitation. For the first year, the scope of work as provided in Exhibit E,
shell be completed on or beforeJAN 2O, 2011, OML shall rehabliitate and upgrade the
Track to 3 FRA Class 2 Standard.

Article 3. Use and Condition of Track

3
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responsible during the mm ofthls Amcmnt forthe oparatlon, malmnm and repair of the
Track. Except as otherwise provided In this Agreement or in a written agreement betwean USRR
and CML, USRR shall be solely responsible for il costs and expenses incurred in connection with
the operation, maintenance and repair of the Track. In carvying outits duties and
responsiblilties hereunder, USRR shall be permitted to use the Track for the switching of rall
cars, to conduct maintenance and repair of the track and the track bed, and for no other use or

purpose whatsoever {the "Permitted Use”).

3.01 Prohibitad Activitias. USRR shall not use or permit the use of the Track in
any way or manner that creates ar threatens to create waste or a nuisance, or that disturhs,
interrupts or interferes with CML or other CML pre-approved occupants of the line or te the
neighboring premises or properties.

3.02 Resnonsibilitv for Ralt Cars. In connection with the aperation of the Track,
rall cars wiil be provided by CML. Once rall cars or a unit train is consigned, defivered, or
otherwise placed on the track for interchange, the rall cars and their cantents shall be deemed
to be deliverad to USRR and USRR assumes full responsibiiity for all loss or damage to the rail car
and Its cantents that occurs while the rall car is on the track or otherwise in the custody and/or
control of USRR, unti! the rali cer Is delivered to Union Paclific at interchange. CML shall have no
responsibllity or liabllity whatsoever for rall cars on the Track uniess, as the resuit of negligenca
or Intentional act on the part of CML resulting in the loss or damage of sald ralicars.

3.03 Rules and Regulations, CML may from time to time create, establish,
enact, amend, modify or change the Rules and Regulations, within CML’s sole and absolute
discretion including, but not limited to, rules and regulations for the management, safaty, care,
ard cleanliness of the area, the grounds, and the preservation of good order. USRR agrees that
k will ablde by, keap, and observe all of the Rules and Regulatinns. USRR acknowledges CML's
absolute authority to establish, create and amend the Rules and Regulations. If, however, the
amended Rules and Regulations are found unscceptable to USRR then USAR shail have the right
to negotiate terms acceptable to both parties. K no agreement can be reached, the USRR shall
have the right, via thirty-day written notice, to terminate this agreement.

Article 4. Operations

4.00 Delivery of Rail Cars. USAR shall communicate and coordinate with UP
for the timely pickup and/or delivery of rall cars to and from the rali line. USRR shall use afl
reasonable efforts to coordinate with UP to comply with the pickup and/or dellvery times
requested by CML.
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4.01 Switching Rall Cars. USRR shall, at USRR’s sole cost and expense, switch
or cause to be switched ail rall cars and unit trains delivered to, stored, or otherwise placed at
the interctange tracks within a reasonable amount of ime.

4.02 Rafl lgcomotives. USRR shall atafl times, at USRR’s sole cost and
expense, maintain rall locomotives in good working order and condition in compliance with
applicable lsws ready to provide the switching services pursuant to this Agreement. Once the
Track Is upgraded, UP may aliow its locomotives to be operated averthe Track., Forthe
movement of up to and including 2.0 mlition tons of material annuafiy, USR locomotives shall be
used, Forthe movement of material beyond 2.0 mliiion tons on an annusl basis, it shall be at
CMLU's discretion whether USRR or UP locomotives will be used. Accordingly, CML stwall provide
written direction to USRR regarding the use of locomotive power.

4.03 QOgerating Authgrity. CML will file 3 Notice of Exemption at the STB for
its acquisition of the ral! line by laase fram UP and Its oparation. USRR will file a Notlce of
Exemption at the STB for its operation of the rall line by operating sgreement with CML. Those
filings made be made jointiy If CML and USRR so agree. In the event that the Operating
Agreement were to be lawfully terminated, or expires by its terms, USRR agrees that it wilt
promptiy file at the STB for authority to discontinue rall service over the line.

4.04 LSRR Tracking Svstem  USRR shall provide CML full access to aft units
trains/cars handled at the interchange point, along the Track.

Article 5. Term

500 Jerm. The initial verm of this Agreement shall commence on the
Effective Date of this Agreement and shall expire july 31, 2013 (the “Term”). This Agreemant
shall be automatically renewed thereatter for successive one (1) year terms (each, a “Renewed
Term"”) unless either party gives written notice to the other party at least sixty (60} days prior to
the expiration of the Term or any Renewed Term that the Agreement shali not be renawed.

Articie 6. Fees

600 PerCarFfee, Ascompensation forits services hereunder, USRR shall be
compensated by CML based upon the number of rall cars handled by USRR. The per-car rates to
be paid by CML to USRR are set forth on Exhibit “D* of this Agreement. The schedule of rates
set forth on Exhlbit “D” may be moditied or amended upon the written consent of both Parties.
USRR will submit to CML 2 list of cars handled each month on an itemized involce. CML agrees
to pay such monthly invoices within 30 days of receipt.

6.01 USRR's Books and Records, USRR shall keep and maintain full, complete,

and appropriate books and records of all cars handied from the Track in accordance with
s
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generally accapted accounting principles. Not more often than once per calendar year, CML
shall have the right to audit USRR’s books and records relating to USRR's aperation of the Track
for the purpose of verifying the number of rall cars reparted by USRR as having been handled by
USRA. The Partles shall adjust the amounts pald or owed by CML if such audit shows that the
number of rall cars handied by USRR was incorrectly reported by USRR. If such audit discloses
that USRR has overstated the number of rall cars handled by USRR by two percent {29%) or more
as to any given perlod, USRR shall pay the reasonable cost of such audit and shall Immediately
refund the amount due to CML with interest thereon from the date such amount was paid by
CML at the rate of twelve percent (12%) per annum.

Article 7. Maintanance and Repalr

USRR shall, at USRR's

(a} inspect the Track weekly and notlfy CML monthly in writing of any
maintenance and/or repair required to operate safely on the Track.
All work shall be in accordance with FRA Class 2 Standards.

(b} Provide normal maintenance and repalr work on the Track. For
work deemad outside the scope of normat maintenance and repalr,
USRR shall provide CML written notification including, but not
limited to the option of completing the necessary work at CML
expense. CML may at it’s discretion hire 2 third-party to complete
the necessary work. '

{c} On an annual basis, contract a third-party, agreeable to USRR and
CML, for the purpose of controfling potential overgrowth of
vegstation on or around the Yrack.

Article 8. Insurance; indemnity

8.00 LUSRR's insurance. USRR shall abtain, keep in full force and effect, and
provide to CML written evidence of the insurance required under this Agreement. Insurance
required hareunder shall be in companies duly licansed to transact business in Utah and
malntaining during the policy term a “General Policyholders Rating” as set forth in the most
current Issue of "Best's Insurance Gulde” acceprable to CML. USRR shall net do or permit to be
done anything which shali invalidate the Insurance policies set forth herein. USRR shail cause to
be delivered to CML certified copies of palicies of such fnsurance of certificatas evidencing the
existence and amounts of such insurance with the insured's and loss pavable clauses as requirad
by this Agreement, USRR shall name CML as an additional insured on all their policies. No such
policy shall be cancelable or subject to modification except after thirty {30) days prior written
natice to CML. USRR shall, at least thirty (30) days prior to the expiration of such palicies,
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furnish CML with evidence of renewals, certificates or “insurance binders” evidencing renswal
therecf, or CML msy order such Insurance and charge the cost thereof to USRR, which smount
shall be payable by USRR to CML upon demand.

8.01 LighPity insyranca, USRR shall abtain and keep In force during the term
of this Agreement a Comprehensive Commercial General Liabllity policy of insurance pratecting
USRR, and naming CML as additional insured, against claims for bodily injury, personal injury,
and property damage besed upon, invalving, or arising out of the use, operation, maintenance
or repair of the Track, (including but not limited to fires, chemical splils, seepage or ather
Hazardous Substance Conditions) and afl aneas appurtenant or adjacent thereto, including areas
used in common with other at the Project. Such Insurance shall be on an occurrence basis
providing single limit coverage In an amount not lass than $5,000,000 per occurrence with an
“Additional insured-Managers or Contracts of Premises” Endorsement and contain the
“aAmendment of the Pollution Exclusion” for damage caused by heat, smoke, or fumes from a
hostlie fire. The policy shall not contain any intra-insured exclusion as between insured persons
or organizations, but shall include coverage for fiabflity assumed under this Agreement asan
“insured contract” for the performance of USRR’s indemnity obfigation under this Agreement.
CML shall have the right to increase required minimum limits not to exceed $7,500,000, as it
deems necessary, via written notice to USRR. Additionally, raliroad employees of USAR wilt be
covered under the Federal Employers Liability Act {FELA),

8.02 Auto Liability insurance. USRR shail carry automobile (including vehicular
liabllity) insurance with a minimum combined singte imit of $1,000,000 covering all owned,
hired, and non-owned autas, vans, trucks, and any other vehicles entering the Project and/or
driving within Project on USRR’s behslf. CML shall be named as an additional insured on all such
policies, CML shall have the right to incraase requirad minimum Himits not to exceed $1,500,000
s it deems necessary, viz written notice to |BR.

8.03 |ndemnity. USRR shall indemnify, protect, defend, and hald harmiess the
Track, CML, and their respective employees and agents from and against any and all claims, loss
of rents and/or damages, costs, Hens, judgments, penalties, permits, attorney’s and consultant’s
fees, expenses and/or liabilities arising out of, involving, or in dealing with, the use, operation,
maintenance or repair of the Track by USAR and the conduct of USRR's business, unless caused
by the negligence or intentional misconduct of CML.

8.04 Exemption of CML from Lisbility. CML shall not be Rable for injury or

damage to the person or goads, wares, merchandise, or other praperty of USRR, USRR's Related
Parties or agents, or any other person in or about the Track or the property, whether such
damage or injury Is caused by or results from fire, explosion, steam, electricity, gas, water or rain
or snow, or from the breakage, leakege, ahstruction, or ather defects of pipes, wires, or from
any other cause, whether the sald injury or damage results from conditions arising upon the
Track or upon other portions of property, or from other sources or places, and repairing the

7
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sama s accessible or not. Except as otherwise provided in this Agreement, CML shall not be
llable to USRR for any damages, claims or iosses, nor shall USRR be entitied to terminate this
Agreement or to any abatement of user fees for any damage to USRR’s property or any injury to
USRR or USRR's Related Parties, or loss to USRR’s business arising out of any cause whatsoever.
CML immunity from llability shall be excapted if the loss or damage s the result of negligence of

an intentional act onthe part of CML.

Article 8. Huzardous Substances

5.00 Reporiable Users Reguire Prior Consent, USRR shall not engage in any
activity in, on or ahout the property of the Track which constitutes a Reportable Use of

Hazardous Substances without the express prior written consant of CML and compliance ina
timely munner {at USRR's sole cost and expense) with ali Applicable Laws, Notwithstanding the
foregaing, USRR may, without CML’s prior consent, but in compliance with all Applicable Laws,
use any ordinary and customary materlals reasonably requirad to be used by USRR in the normal
course of USRR’s business permitted on the Track, so long as such use Is nat a reportable Use of
a Hazard Substance and doegs not expose the property or neighbaring properties to any
meaningful risk of contamination or damage or expase CML to any ilabliity therefore.

or has reasonable cause to belleve tlut a Haurdous Substanee condlﬁon Ius occurred in, on,
under, or about the Track, other than as previously consented to by CML, USRR shall
immediately: (i} give verbal and written notice ta such fact to CML; and (ii} give CML a copy of
any statement, report, natice, registration, application, permit, business pian, livense, ciaim,
action, or proceeding given to USRR, or recelved by USRR from, any governmental authority or
private parry, or persons entering or occupying the Track, concerning the gresence, splil,
release, discharge of, or exposure to, any Hatardous Substance or contamination in, on or about
the Track, inclidding but not limited to all such documents as may be invaived in any Reportable
Uses involving the Track.

. (fa Hazardaus

Substance Condition accurs fcr whxd'c USRR is mllv rspnnslble, USRR shall make whataver
investigation and remediation thersof Is required by Applicable Laws, and this Agreement shall
continue in full force and effect, subject to CML’s rights under Article 11. #f Hazardous
Substance Condition occurs for which USRR Is not (egaliy responsible, CML may, at CML’s aption,
elther: {I) investigate and remedlate such Hazardaus Substance Condition at CML’s expense, In
which event this Agreement shall continue in full force and effect; or (li) if the estimated costto
Investigate and remedlate such condition exceeds tweive (12) times the then monthly Base
Revenue Fee, CML may, within thirty (30) days after it learns of the occurrence, terminate this
Agreement upon sixty (60) days prior written notice to USRR.
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9.03 Expiration apd Yermination Option. Upon expiration or earlier
termination of this Agreemaent, CML may request USR to parform all of the following sctivities at
USRR's sole expense: {1) abtain an environmental assessment of the Track to evaluate the
enviranmental condition of the Track and the area immediately surrounding the track, and any
potential environmental abliities under this Agraament; (il) all ramedial or other wark
identified in such environmental assessment and all applicable Environmental Laws; (101} all
comective, remedtal, repair, or other work necessary to correct any aileged violations,
deficiencles, or huzards noted by any environmental governmental agency; and {iv) alt steps
necessary to terminate, close, or transfer all environmentai permits, licenses, and other
approvals or authorizations for the Track or for activities, equipment, or conditions on the Treck,
in accordance with ell Environmental Laws. The above will only accur If during the term of this

Agreement a hazardous Incident has occurred.

8.04 Environmentsl indemnification. USRR shall indemnify, protect, defend
and hold CML and Its respective agents, officers, and employees harmiess from and against any
and all losses, damages, (iabilities, jJudgments, casts, claims, liens, expenses, penalties, permits
and attormneys and consultant’s fees arising out of the actions of USRA and its agents and
representatives in bringing any Hazardous Substance on the Track or the Immediately
surrounding area or in contralling any such Hazardous Substance.

Article 20. Compliance with Laws

10.00 LSRR Compliance with Laws. USRR shall, at USRR’s sole cost and

expense: (i) abtain and maintain any and all necessary licenses, permits and/or approvails under
Applicable Laws and Regulations for USAR’s business In, on or ahout the Track as provided
herein; and (fi) fully, difigently and in a timely manner comply with all Applicable Laws and
Regulations concarning the Track or USRR's use thereof, whether foreseen or unforeseen,
regardiess of cost, and regardiess of whan during the Yerm the proper paperwork Is filed, USRR
shall, within five (S} days after recefpt of CMLU’s written request, provide CML with copies of all
documents and information, inciuding, but not limited to, permits, registrations, manifests,
applications, reports and certificates, evidencing USRR's compliance with any Applicable Laws
and Regulations specified by CML, and shall immediately upon receipt, notify CML in writing
(with copies of any documents involved) of any threatened or actual claim, notice, citation,
warning, complaint or report pertaining to or involving fallure by USRR or the Track to comply
with any Applicable Laws and Regulations. Without in any way limiting the generality of the
foregoing, USRR shall prior to conducting any activities or use of the Track, obtain at USRR's sole
expense all use or occupancy permits and licenses required by Applicable Laws and Reguiations
for the Permitted Use,

Article 11. Default; Remedies
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11.00 EventofDefault. Any one or more of the following events or
occurrences shall constitute a materlal break of the Agresmant by USAR and after the axpirstion
ofuwupnublempulodshall mmwmaneam

a < g 156 Arsnce g . ‘
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reasonable evidence of insurance reguired under this Agreement where such faflure continues
for three (3) days following written notice thereof by or on behalf of CML; or {iijthe fellure of
USRR to fulfill any obligations under this Agreement which endangers or threatens ife or
property, where such fallure continues for a period of three (3) days following the written notice
thereaf by or on behalf of CMLto USRR. Notwithstanding the foregoing grossly unsafe practices
as determined by any applicable local, state, or federal governmental agency, or as reasonably
determined by an insurance reting bureau or underwriter regularly used by CML to evaluate
such matters shafi be sufficient cause for CML to immediately terminate USRR's right to
possession and efect USRR from the Track without waiving other rights and remedies CML may

have against USRR.
b. Eallure to Provide Switching Services. A default, breach or

failure of USRR to perform or comply with USAR’s obitgation In Article 4 where such default,

breach or fallure continues for a pariods of thrae (3) days after written notice thereof by oron

behalf of CML to USRR.

otherwise provided in this Agrecmem;, the fallure by USRR to pmv!de CML with ressonabie
written evidence {in duly executed original form, If applicable) of: {{) compliance with Applicable
Laws and Ragulations pursuant to Section 10,00; ar (H} the execution of any dacument or ather
information which CML may reasonably require of USRR under the terms of this Agreement
where any such fallure continues for a periad of three (3) days following written netice by or on

behalf of CML to USRR.
Adefault or

breach by USRR as to the terms, mvcnants, conditions, or provlslons of this Agreament except
as otherwise provided for herein, or of the Rules and Regulations where such default or breach
continues for a period of three (3) days sfter written notice thereof by or on hehalf of CML to
USRR.

Article 12, Right of Entry

1200 Access and Entry. CML reserves the right at any and all times to access
and enter the Track for inspection, showing to prospective tenants, or for ather reasonabie
purposes.

Article 13. Alterations

1300 NoAligrations. USRR shall not make any alterations, improvements, or
other changes whatsoever to the Track, without prior written consent of CML in CML’s sole and

10
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absolute discretion. CML reserves the right, at any time, to make improvernants, additions,
moadifications or changes to any portion of the Track, including, but not limited to, track layout
provided, however that sny such changes shall not adversely affect ISR's rall operations.

Article 24. Miscellaneous Provisions

34.00 Severabllity. The invalidity of any pravision of this Agreement, as
detarmined by a court of competent jurisdiction, shall in no way affect the validity of eny other

provision hereof.

1401 JimeofEssence. Time is of the essence with respect to the
performance of all obligations to be performed or observed by the Parties under this

Agreement.

14.02 No prior or Other Agrgements. This Agreement contains all agreements
betwasn the Parties with respect to any matter mentioned herein, and no other prior or

contemporaneous agreement or understanding shall be effactive.

14.03 Notices All notices required by the terms of this Agreement and
supporting documents, shall be deemed to have been properly given ¥ such notice is in writing,
addressed to the party at such address as the party may have last designated in writing {If
different from the address listed herein), sent by facsimile transmission:

Mo CML:
CML Metais Corporation

Attn: Dale Glbert

6249 W Glibert industrial Court
Hurricane, UT 84737

Facsimile No. (435)627-1411

1f 2o USRR;
Utah Southern Rallroad Company, LLC
Attn: Michael Roat
19014 East Tonto Verde Drive
Rio Verde, AZ 85263
Facsimile No. { )

Any change in addresses or numbers for notices shall be promptly forwarded to all PARTIES.
Unless otherwise stipulated hereunder, all notices shall be effective as of the date and time on
which faxed, if any notice is transmitted by facsimile transmission.

14.04° Walvers, No walver by CML of any Event of Default or breach of any
term, covenant or condition hereof by USRR, shall be deemed a walver of any ather term,

11
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covenant, or condition hereof, or any subsequent Event of Default or breach by USRR of the
same or of any other term, covenant, or condition hereof. CML's consent to, or approvel of, any
act shall be deemed to render unnacessary the obtaining of CML's consent to, or approval of,
any subsaquent or simiiar act by USRR, or be construed as the basis of an estoppel to enforce
the provision or provisions of this Agreement requiring such consent. Regardiess of CML's
knowledge of an Event of Default or breach at the time of accepting user fees, the acceptance of
user fees by CML shall not be waiver of any preceding Event of Default or breach by USRR of any
provision hereof, other than the failure of USRR o pay the particular rent so accepted. Any
paymant given CML by USRR may be accepted by CML on accaunt of moneys or damages due
CML, natwithstanding any quallfying statements ar conditions made by USRR in connection
therewith, which such statements and/or conditions shall be of no force or effect whatsoever
unless spacifically agreed to in writing by CML at or hefore the time of depaosit of such payment.

14.05 No Right to Holdover. USRR has no right to retain possession of the
Track o any part thereaf beyond the expiration or eariler termination of this Agreement

1406 Cumulative Remadies. No remedy or election hereunder shall be
deemed exclusive but shall, wheraver possible, be cumulative with all ather remedies at lawor

in equity.

14.07 Lovenants.and Conditions. All provisions of this Agraement to be
observed or performed by USRR are both covenants and conditions

1408 Rinding £ffect: Cholce of Law, This Agreement shall be binding upon the
parties, their personai representatives, successors, and assigns and be governed by the faws of
tha State of Utah. Any litigation between the Parties hereto concerning this Agreement shall be
initlated in lron County, Utah, provided, however, that federal law shall apply to matters
affacting interstate commerce, and actions tharaon shall be instituted in federal court in Utah.

14.09 Attorneys’ Fees. If any Party brings an action or proceeding to enforce
the terms hereof or declare rights hereunder, the Prevalling Party {as hereafter defined) In any
such proceeding, action, or appeal thereon, shall be entitied to reasonable attrney’s fees and
court costs. Such fees may be awarded in the same sult or recovered in a separate sult, whether
or not such action or proceeding is pursued to decision or judgment. The term "Prevalling
Party” shall Include, without limitation, a Party who substantially obtains or defeats the reliaf
sought, as the case may be, whether by compromise, settlement, judgment, orthe
abandonment by the ather Party of Its claim or defense, The attorney’s fees award shall not be
computad In accordance with any court fee schedule, but shall be such as to fully reimburse all
sttorney's fees reasonably Incurred. CML shall be entitied to sttorney’s fees, costs, and expense
incurred in the preparation and service of notices of default and consultations in connection
therewith, whether or not a legal action is subsequently commenced in connection with an
Event of Default.

12
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1410 Termination. Unless specifically stated otharwise in writing by CML, the -
voluntary or other surrender of this Agresment by USRR, the mutual termination or cancellstion
hereof, or the termination hereaf by CML for breach or default by USRR, shall automatically
terminate any subcontract an the Premises; provided, however, CML shall, in the event ofany
such surrender, termination, or canceflation, have the option to continue any one or all af the
existing subcontractors. CML's fallure within ten (10) days following any such event to make a
written election to the contrary by written notice to the holder of any such lesser interest, shall
constitute CML’s election to have such event constitute the termination of such nterest.

14.11 RBeservations. CML reserves to itsalf the right, from time to time, to
grant, without the consent or jointer of USRR, such easements, rights and dedications that CML
deems necessary, and to cause the recordation of parcel maps and restrictions, se long as suchs
sasements, rights, dedications, maps, and restrictions do not unraasonable imerfere with the
use of the Track by USRR. USRR agrees to sign any documents reasonably nequested by CML to
effectuate any easement rights, dedication, map, or restrictions.

14.12 Authority. [feither Party hereta Is a corporation, trust, or general or
limited partnership, each individual executing this Agreement on behalf of such entity
represents and warrants that he or she is duly authorized to execute and deliver this Agreement
on kts behalf. If USRR Is a corporation, trust, or partnership, USRR shall, within thirty (30) days
sfter request by CMt, deliver to CML evidence satisfactory to CML of such authority.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement
the day and year first above written.

Lessee: ’ - Rail Operator:

CML Metals Corporation Utah Scuthemn Rafiroad Company, LLC
)

BV:W .y_\/&du,%

Title: 7 t‘/ (47 Title: ?Q&S\ De~YT

EXHIBIT A

3
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Leasa Agreement Betwean Unlon Pacific Raliroad Company and CML Metals Corporation:

To 8e inserted Once Signed.

EXHIBITB

14



EXHIBIT E

Map of Rall Short Line

EXHIBIT C

15
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Rules and Regulations

To be established by CML as needed sccording to 1. h. 8 3.03

> USRR must meet afl Federal, State and Local Laws.

> USRR will be under MSHA and CML’s safety reguirements while oparating within the
boundaries of the mine property (to be included).

» USRR must follow all Federal Rall Administration rules and regulations.

EXHIBIT D

16
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USRR will submitto CML a [ist of cars handled each month on an itemized invoice. CML will pay USRR
the follower per car rates:

8. Carshandled using Unlon Pacific Rallroad locomotives: $26.50 per car

b. Cars handled using USRR Jocamotives: $66.00 per car.

¢. Ratesshall be adjusted annually an the anniversary date of this agreement by the appiication of
the index in the Rall Cast Adjustment Factor, governed by the Surface Transportation 8card
(STB) and calculated by the Association of American Rallroads (AAR).

d. “Car Handied” shall be defined as movement of any “empty” car from the interchange Track at
{ron Springs, to the mine site and Ioad-out facility at iron Mountain, and delivered back to the
interchange Track as a “full” car, regardiess of how often the car Is moved by USRR in the
{interim

CML will pay USRR month invoices within 30 days of recelpt.

EXHIBITE
Scope of Work

17
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From:  mike_root®hotmall.com
Subject: Crossiigs and trees
Date:  July 15,2008 3:26:41 PM MOT

To:

i offer CML the foliowing quote for crossing repairs and tree remova):

CROSSING REPAIRS (2)

install 133¢# rall as needed In ¢rossing area
Replace all crossties in crossing area with new ties
Place carrect bellast under ties

Surface track
Replate crossing surface with man mad crossing planks

Replace crossing signs to comply with regulations
Clean up

$15,000 per crossing
$30,000 for both crossings

TREE REMOVAL

Excavator w/ operator $250 hr
24 hours

$6,000

i8
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DURHAM JONES & PINEGAR, P.C.
J. Mark Gibb (5702)
mgibb@dijplaw.com

Bret F. Randall (6634)
brandali@dijplaw.com
Thomas J, Burns (8918)
tburns@djpiaw.com

Z. Ryan Pahnke (11146)

111 East Broadway, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 415-3000
Facsimile (801) 415-3500

Attorneys for Defendant CML Metals Corporation

DURHAM JONES & PINEGAR, P.C.
Bryan J. Pattison (8766)
bpattison@dijplaw.com

192 East 200 North, 3rd Floor

St. George, Utah 84770
Telephone: (435) 674-0400
Facsimile: (435) 628-1610

IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF UTAH, CENTRAL DIVISION

UTAH SOUTHERN RAILROAD
COMPANY. LLC

Plaintiff.
v.

CML MLETALS CORPORATION, and JOHN
DOES 1 through 5.

Defendants.

DECLARATION OF DALE GILBERT IN
SUPPORT OF MEMORANDUM IN
OPPOSITION TO PLAINTIFF’S
REQUEST FOR
TEMPORARY RESTRAINING ORDER
AND PRELIMINARY INJUNCTION

Case No.: 2:11-CV-1176-CW

Judge Clark G. Waddoups

I, Dale Gilbert, hereby declare and state as follows:
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Introduction

1. I am competent to testify and have personal knowledge of the matters stated in
this declaration. 1am over the age of 21 years. I am President and CEO of CML Metals
Corporation (CML Metals), a Utah corporation, as well as President and CEO of PIC Railroad,
Inc., a Utah corporation (PIC Railroad). PIC Railroad is currently doing business as Comstock
Mountain Lion Railroad.

2. I make this declaration concerning the motion for a TRO that Utah Southern
Railroad (Plaintiff or USRR) obtained. In submitting this declaration, I am not purporting to
detail every conversation or fact relevant to the subject matter of this litigation or the dispute
between CML Metals and Plaintiff. Rather, I submit this declaration in an effort to put a number
of facts before the Court that are relevant to the Court's consideration of Plaintiff’s TRO. [
understand that I am likely to be deposed and will be a trial witness, and I expect that there will
be additional information and detail that | will be able to provide in Lhe course of such testimony.

The Iron Mountain Mine

3. Starting in the 1980s and until about 1996, 1 was Vice President of Gilbert
Development Corporation (Gilbert Development). where [ was involved in the iron ore mine
. -known as tron Mountain near Cedar City, Utah. Atthe time, Gilbert Development operated the
Iron Mountain mine under contract with Geneva Steel. The Iron Mountain mineral estate is
extensive, including approximately 250 million tons of drilled and inferred iron ore reserves,

covering some 5,000 acres of mostly federal lands.
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4, Following Geneva Steel’s bankruptcy, the Iron Mountain mine assets were
purchased by a Canadian company known as Palladon Ventures. The mine assets were then

transferred to a Utah corporation known as Palladon Iron Corporation (Palladon), formed in

2005.

5. Following the acquisition of the [ron Mountain mining property, 1 worked with
Palladon to form a business structure whereby Gilbért Development would play a similar
operational role as it had during the time that the Iron Mountain mine was controlled by Geneva
Steel, except that Palladon intended to sell iron ore to buyers in China, with iron ore being

shipped by rail to ports in California and in turn by ship to China,

CML Metals Corporation

6. Following significant business development efforts. the Palladon opcration failed
duc to a variety of factors and Palladon’s primary creditor look control of Palladon. Following
the change in control, I worked out a similar business arrangement with Palladon, under its new
management, whereby Gilbert Development would continue to operate as a mining contractor
and I would serve as President and Chief Executive Officer of Palladon. which also changed its
corporate name to CMI. Metals. 1am no longer an officer or dircctor of Gilbert Development.

7. Following a great deal of effort and investment, the current CML Metals
operation has become very successful. CML Metals produces, ships, markets, and sells iron ore,
primarily for export to China but also sells ore to domestic buyers. CML Metals is a private
corporation with corporate offices in Cedar City, Ulah. CML Metals has grown into a strategic

mining company with assets in mineral property and rights. mining claims, real estatc, water
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rights, facilities and infrastructure. CML Metals, Gilbert Development, and PIC Raiiroad
collectively employ over 100 people directly and are currently in the process of hiring many
more, as its mining and processing operations are scaling up. CML Metals is a forward thinking
strategic company with development and expansion projects being worked on continuously to
broaden the market for its products and promote growth in the company. CML Metals is
committed to being a world-class reputable supplier of minerals to markets all over the world.

8. At this time, CML Metals owns or leases approximately 525 rapid discharge open
top railcars to support its operations and ships five unit trains per week, consisting of 84 to 100
cars per ur;it train. Each car is loaded with approximately 109 tons of iron ore. At this time,
CML Metals ships iron ore to two ports in California, one in Richmond, California, and another
in Stockton, California. At the ports, the railcars are unloaded and the iron ore is stockpiled for
loading onto ships bound for China.

9. At this lime, CML Metals produces approximately 180,000 tons of iron ore per
month, with a market value of roughly $90 to 95 per ton. or $12 to $15 million per month. Each
month, CMI. Metals pays approximately $9 million in costs (over $100 million annually) in the
form of payroll o employees. materials and supplies. such as dicsel fucl and mining equipment,
- trade vendors and contractors, transportation costs, railroad cquipment, and-taxes.- In the ncar
future, due to recent capital improvements at the [ron Mountain mine, production is scheduled to

double and then triple to six million tons per year or 500,000 tons per month.
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Rail Shipping Logistics and Operating Authority

10.  After producing the iron ore at the mine, CML Metals begins the shipping
process, which is integral to its entire operation. With the shipping process, CML Metals loads
the iron ore onto rail cars, which are then carried, by rail, from the mine on a rail line located in
Iron County, Utah, known as the Comstock Subdivision. This line extends between milepost 0.1
at or near [ron Springs and milepost 14.7 at or near Iron Mountain, a distance of approximately
14.6 miles (the “Comstock Subdivision™).

I1.  From the Comstock Subdivision, the iron ore then goes to an interchange rail line
where Union Pacific Railroad (UP) then hauls the ore by railroad to port in California where it is
shipped to overseas to fulfill contractual obligations CML Metals has with its customers.

12. Union Pacific Railroad (UP) is thc owner of the Comstock Subdivision.

I3. PIC Railroad leases the Comstock Subdivision from UP under a Lease Agreement
daled July 31, 2008, and amended by Addendum dated April 21, 2009. A true and correct copy
of this Lease Agreement (with Addendum thereto) is attached hereto as Exhibit A. UP also has
an Interchange Agreement with PIC Railroad dated July 31, 2008, and amcnded by Addendum
dated April 24. 2009, to eflect delivery and receipt of interchange of railroad equipment between

.UP and PIC Railroad at Iren Springs, Utah. A true and correct copy of this Interchange
Agreement (with Addendum thereto) is attached hereto as Exhibit B.

14.  PIC Railroad is a wholly-owned subsidiary of CML Metals. PIC Railroad leases

and operates as a Class 11 railroad pursuant to an exemption from the Surface Transportation

Board (STB) dated September 14, 2006 that permits it to lease and operate the Comstock

3713234
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Subdivision. PIC Railroad was created, in part, to streamline CML Metal’s railroad shipping
operations. Attached hereto as Exhibit C is a true and correct copy of the Verified Notice of
Exemption filed by PIC Railroad, Inc. with the Surface Transportation Board on August 15,
2006, seeking authority (a) to lease the Comstock Subdivision from Union Pacific Railroad and
(b) to operate the Comstock Subdivision. Attached hereto as Exhibit D is a true and correct
copy of the Order from the Surface Transportation Board dated September 14, 2006, authorizing
PIC Railroad (a) to lease the Comstock Subdivision from UP and (b) to operate the Comstock
Subdivision. The STB Order provides, in part, as follows: “Although [PIC Railroad] will enter
into an agrecment whereby [Iron Bull Railroad] will operate the [Comstock Subdivision] line,
[PIC Railroad] also seeks an exemption to operate to fulfill its common carrier obligation in the
event [Iron Bull Railroad] were 1o cease operations.” /d at |, n.1.

15, CML Metals has recently completed a loan with Credit Suisse for the sum of $45
million so that it could finance the construction of a SAG mill in order to increase production
and the purity of the iron produced at the mine. CML Mctals' timely production and delivery of
iron ore is required under the Credit Suisse loan agreement,

6.  In this period of delay. CMI. Metals was scheduled to ship $2.1 million worth of
- tron ore. The shipping process is critical to-getting its-product Lo port. Any-delays in shipping
from the mine on the Comstock Subdivision create delays in interchanging CM'L. Metal’s product
with UP, which in turn, can cause CML Metals to miss the ships that will take its product from

port in California overseas including to China.
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17.  CML Metal’s contracts with its overseas customers require CML Metals to
provide its shipments on time in a very punctual manner. Rail shipping occurs on a 24 hour
basis every day of each year and the time increments to load and unload shipments are |
meticulously timed to meet both the rail shipping and port dock times. In short, rail shipping is
the life blood of CML Metal’s business. The logistics of shipping such volumes of iron ore in
interstate commerce is extraordinarily complicated and any delay at any stage of the process
causcs a ripple effect at other s;tages because of the scale of its operations. For example, during
the first two weeks of December, 2011, one of the inbound ships from China was delayed by
weather, resulting in two empty ships coming into port in close proximity. There was
insufficient iron ore stockpiled at the port to fill two ships, so ramping up rail deliveries of iron
ore to fill back-to-back ships was critical in order to be in a position to fill the second ship. This
is the scenario CML. Metals was facing during the weekend of December 17, 2011 when the state
TRO shut down its operations.

Plaintiff’s Service Contract
18 CML. Metals had a contract dated January 20, 201 L, titled Rail Track Operating

Agreement (the ~Track Operating Agrecment™) with Plaintiff. A true and correct copy of this

. - Track Operating Agrecment is attached hereto as Exhibit E.

19.  Pursuant to that Track Operating Agreement, Plaintiff was required to perform
switching. operating, maintaining and repairing the Comstock Subdivision on behalf of CML

Metals, subject to the terms. conditions and provisions of the Track Operating Agreement.
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20.  Between January 1, 2011 and December 1, 2011, CML Metals has shipped
approximately 1.5 million tons of iron ore through Plaintiff under the Track Operating
Agreement.

21.  Under the Track Operating Agreement, CML Metals paid Plaintiff $66 per round
trip car, meaning the round trip movement of one full iron ore car from the mine to the UP
interchange and one erhpty iron ore car from the UP interchange back to the mine, including all
ancillary switching and exchange services and regardless of how many times a given car is
actually moved.

22.  Plaintiff billed CML Metals every two wecks. As of December 15, 2011, all of
Plaintiff’s services under the Track Operating Agreement have been paid current. Between
January I, 2011 and December 15, 2011, CML has paid Plaintiff a total of $1.037,265 for its
scrvices under the Track Operating Agreement.

23. Based on my industry experience, 1 understand that a railroad operating the
Comstock Subdivision will take in a profit margin of between five and eight percent, depending
on how much capital the operation has invested in equipment. primarily locomotives. 1If
locomotlives arc owned, profit margins would be in the range of eight percent; if they are Ieascd,
— profit margins would be in the lower range of around- five percent: To my knowledge, the
Comstock Subdivision cannot be operated at a profit margin more than about ten percent.

24.  Based on the foregoing, it is readily apparent to me that Plaintift>s total 2011

revenuc to date of $1,037,265 likely represents net profit in the range of $51,000. Even if
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Plaintiff’s profit margin is a full ten percent, which is not likely based on my understanding of
the industry and Plaintiff’s operations, its 2011 net profits would be in the range of $103,000.

25.  Since the inception of that Track Operating Agreement, CML Metals experienced
extensive problems with Plaintiff's performance and cooperation, in particular with pickup,
delivery times and coordination, delivery dates, failure to perform on agreed upon schedules, as
well as failing to consistently deliver rail cars to and from UP’s rail line for shipment in a timely
manner, all of which resulted in scxl'ious operational disruptions, including mining, loading, UP,
ports, vessels, and CML Metal’s customers.

26.  As sct forth above, because CML Metal’s business depends on the timeliness of
product shipments, the Track Operating Agreement was clear with Plaintiff, at Section 14.01:
“Time is of the essence with respect to the performance of all obligations to be performed or

observed by the Partics under this Track Operating Agreement.”

Plaintiff"s Material Breaches of the Track Operating Agreement

27. (ML Metals also advised Plainti{l at the inception of the Track Operating
Agreement. which included me personally advising Michael Root, PlaintilT's president, on
numerous occasions that CMI. Metals would increase its production volume and. consequently.
- the amount of product that needs to be shipped on the rail line. Yet, as CML Metal’s shipping -
requirements increased, Plaintiff’s performance significantly declined, with a substantial change
when the number of Plaintiff’s locomotives used decreased from three to two. This change came
after statements from Root asking for a long-term contract with CML Metals. When an

agreement to extend the contract was not forthcoming, Root warned CML Metals that Plaintiff

9
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would reduce its operating capacity to two locomotives. In response, [ explained to Root that the
long-term contract extension he wanted would require performance and cooperation, not threats.
28. When Plaintiff went from three locomotives down to two, it was unable to keep
up with CML Metal’s shipping requirements in a timely fashion. The third locomotive is the key
locomotive to achieve the production volumes required by CML Metals at this time and CML
Metals has plans to at least double its production during 2012. While the other two locomotives
are hauling product, the third locomotive should be at the Loadout, which is the facility at the
mine where the iron orc is loaded into the cars, where the mine operator's loading crews are
loading the cars. Without the third locomotive, the mine operator’s loading crews are lefl
waiting at the mine and there is significant down time, waiting for the other two locomotivesto |
return, For cxample, Plaintiff”s turnaround time has gone from under 10 hours to 20 hrs or more
(at five trains per week that is a delay of 50 hours per week with a corresponding drop in
production and income for the month). This also delays the turnover with UP because it throws
thc UP locomotive crews out of scheduled service turn-around times.
29, Afler CML Metals requested that PlaintifT return the third locomotive to its
operation. on September 12. 201 1. Root indicated that he tricd to get a third locomotive in an
- email to CML Metal’s mine manager, Penn Leavitt. In the email, Root claims that he had been
in the process of leasing a third locomotive, implying that it would be put into service. (A true
and correct copy of this email is attached hereto as Exhibit F.) Root and Plaintiff never placed a

third locomotive into service for CML Mctals thereafier,
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30.  Moreover, the environment in which CML Metals was operating with Plaintiff
and Root reached the point that the companies simply cannot work together constructively. For
example, Root threatened on several occasions that he will not haul CML Metal’s products.

Root recently attempted to disable Plaintiff’s locomotives on the Comstock Subdivision to
prevent CML. Metals from shipping with PIC Railroad. Root also threatened that if CML Metals
did not extend the Plaintiff’s contract, Root would not put additional locomotives back on the
mine.

31.  CML Metals on multiple occasions has attempted to reason with and assist
Plaintiff to better both companies’ operations. CML Metals has met with Root on many
occasions to try to figure out solutions to shipping delays and make the operation more cfficient.
This is particularly important at this time because CML. Metals is making every efforlt to double
and triple present production rates. CML’s efforts to resolve its problems with Plainti{f have
been futile because Plaintiff has attempted to unilaterally dictate to CML Metals when Plaintiff
will and will not perform its shipping obligations.

32.  InOctober of 201 1. I met with business people at UP for an annual review of
CML Metals” shipping rates with UP. 1 was informed that UP had undertaken a detailed

- cconomic model of the shipping arrangement and was in a position-to require an immediate
increase of 6% in CML Metals’ previous shipping rates because of two factors: operational
inefficiencies caused by Plaintiff in connection with the exchange at Iron Springs and
inefficiencies relating to the port at Richmond. California. A 6% increase in UP's shipping rate
resulted in an increase of approximately $1.68 per ton or $300,000 per month in additional cost.

1l
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When CML Metals’ production doubles, the shipping cost increase will increase accordingly, to
$600,000 per month. Because of this unanticipated cost increase, the CML Metals board of
directors, to which I report, required that I make every effort to increase efficiency with Plaintiff
at Iron Springs and with the port officials at the Redmond port. My efforts with Plaintiff were
futile, while the Redmond port officials have been happy to attempt to accommodate CML
Metals’ request.

33.  Following this significant shipping cost increase, [ met with Root on behalf of
Plaintiff in mid October 2011 in order to attempt to resolve the problems at Iron Springs and the
UP shipping cost increases. Because of the amount of money at stake, CML Metals was willing
to offer a number of solutions to Root to get to a solution including: leasing an additional
locomotive directly and allowing Plaintiff to utilize the locomotive with direct cost
reimbursements, CML Metals taking over Plaintifl”s operations. leasing additional locomotives.
and hiring Rool as a consultant Lo assist in the operation, and outright buying out PlaintitT"s
contract. Root refused to work with CML Metals on any level cven though Plaintiff is
contractually obligated to do so.

34. During that October 2011 meeting. Root stated that Plaintiff would no longer
inspect the track-(a contractual obligation under the Track-Operating Agreement and one
Plaintiff had been performing previously) and would not move any trains or cars until a certified
inspector inspected the track. further hindering CML Metals’ operations. CML Metals has spent

millions of dollars to rehabilitate and maintain the Comstock Line and it is in full compliance
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with or exceeds applicable federal safety requirements, so Plaintiff’s allegations about requiring
additional track inspections are entirely lacking in foundation or merit.

35.  Outof options, and in light of Plaintiff’s non-performance and the significant risk
position facing CML Metals due to Plaintiff’s material, uncured breaches of contract, only some
of which are identified here, CML Metals followed the October meeting by sending Plaintiff a
notice of default (the “Default Notice”), dated October 13,2011, A true and correct copy of this
Default Notice is attached hereto as Exhibit G.

36.  Asindicated in the Default Notice, Plaintiff was falling behind in its payments
with its vendors, further threatening shipmenlts. This is demonstrated, by example, in the
attached email from Gilbert Development to Plaintiff, The email, a true and correct copy of
which is attached hereto as Exhibit H was forwarded to me by Keith Gilbert from Gilbert
Development, which provides fuel to Plaintiff.

37.  Afier sending the Default Notice. the relationship between the parties and
operations became increasingly more complex and difficult. In one instance Plaintift failed to
notify Ballour Beaity (a company who CML. Metals hired to perform over $1 million of
refurbishment of the Comstock Subdivision) of a train movement (something PlaintifT had been

---coordinating with them directly on)-thereby resulting in a near accident that occurred on or

around October 21, 2011.
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Contract Termination and Irreparable Harm to CML Metals

38.  CML Metals operates its mine on a 24 hour per day/ 365 day per year basis. Any
single unit train missed on the UP-side represents a loss of revenue to CML Metals in the range
of $540,000, in addition to ancillary damages such as UP delay charges and mine operation delay
damages. If missing one or more unit trains results in missing a China-bound ore ship, the lost
revenue to CML Metals would be in the range of $5.4 million. Missed shipments also place
CML Metals at significant risk for potentially catastrophic contract damages to the buyers of
CML Metals" iron ore, including the cost of sourcing iron ore from other suppliers. CML Metals
terminated Plaintiff’s Track Operaling Agreemcnt because, among other things, Plaintiff was
failing to perform Plaintifl’s obligations in getting CMI. Metals' shipments delivered on time. A
true and correct copy of CML Metals® lermination notice is attached hereto as Exhibit I.

39.  Afier erminating Plaintif"s contract. on December 15. 2011, CML. Metals began
to have PIC Railroad ship its product, which is authorized as both a lessce and operator of the
Comstock Subdivision.

40. On Thursday. December 15, 201 1. following termination of the Rail Operating
Agrcement and CML Metals® demand that PlaintilT vacate the property, Plaintiff's employecs,
map-parent-ly under the &i-rection of Root, parked their-two Iocomotiv-es on the active spur line at
the Iron Springs interchange. [ was concerned because the locomotives were parked in a location
on the UP line that would completely block access to the Comstock Subdivision. The

locomotives were idling the first time that | saw them. Approximately one hour later I returned
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to the location and noted that the locomotives were still located in a blocking position but that
they had been shut down and that work signs had been placed near them. This was of grave
concern to me because the temperature outside was approximately 16 degrees and once a
locomotive’s engine is shut down under those conditions, in a matter of a few hours the
locomotive will dump all of its water and become completely inoperable. Having worked to
restart locamotives that have been shut down under similar conditions, with a crew of perhaps
eight people Sl.'lpplied with proper equipment, including industrial space heaters, it would take at
least 8 hours to restart a locomotive. | immediately explained the situation to the Iron County
Sheriff, who in turn asked Plaintiff's empioyees whether the locomotives were, in fact, subject to
valid work or whether they had been operational just an hour or two before. Plaintiff’s
employees indicated to the sheriff that the locomotives had been operational. The sheriff then
inlormed the employces that if the locomotives were to become disabled and UP were to remove
them from the track, as is its contractual obligation to do, Plaintift should not bother calling the
sheriff to complain. Immediately thereafier. PlaintifT's two employees removed the work signs
from the locomolives. started them up. and moved them 1o the rip trach. where they were out of
‘the way from any operations,

41.  Following issuance of the state court Temporary Restraining Order on Friday.
December 16, 2011, CML Metals was forced to stop loading trains at the Iron Mountain mine.
At that time, UP was in the process of returning two empty unit trains from Ca!if"ornia and
exchange them for two other unit trains being loaded at the mine. As of Saturday, December 17,

2011, UP had placed these two empty unit trains on sidings and discharged its locomotive crews.

13
3713234 - ——-



EXHIBIT F

Case 2:11-cv-01176-CW Document 5 Filed 12/19/11 Page 16 of 19

All of the foregoing delay and confusion caused UP significant difficulty in managing not only
CML Metals’ shipments but those of UP’s other customers in the UP rail system between
California and southern Utah. The UP representatives that I deal with on a daily basis were
extremely frustrated with the situation and indicated to me that its sidings were full and UP had
to start rolling trains immediately, and asked me what CML Metals intended to do to clear up the
situation.

42.  Also on Saturday, December 17, 201 1, I was contacted by a special investigator
from UP, stating that he was investigating a report, apparently made by Plaintiff, that | was
intentionally interfering with UP’s operations by setting a track on derail. Aftcr explaining that
the report was false and the underlying facts and the situation with Root and Plaintiff, the
investigator stated that he had no concerns with CML Metals® actions, thanked me for my time.
and has not contacted me again.

43.  On Saturday, December 17, 201 1. I discovered that certain electronic Bills of
Ladings relating to CML Moetals' iron ore shipments in the UP electronic shipping system had
been tampered with and changed so that they were erroncous. 1 immediately worked with UP,
CML Metals and PIC Railroad employees to correct the Bills of Lading. [ understand that UP
has since removed Root and Plaintiflfrom access to UP's electronic shipping system. Because - -
of this problem with the Bills of Lading, it became impossible for UP to return the two CML
Metals empty unit trains and pick up two full unit trains on Sunday. December 18, 2011, as
previously planned when this Court lifted the state court temporary restraining order. Thus, the
four unit trains in transit in interstate commerce are still under delay and will not be turned

16
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around unti! at least Monday, December 18, 2011, if the UP crew scheduling works out as
currently planned. This is so because the UP technical IT employees do not work on weekends
and have not been able to correct the computer system bills of lading that have been altered.
This matter is currently under further investigation by UP.

44.  Based on the foregoing, compelling CML Metals to use Plaintiff to ship its
product and requiring CML Metals to allow Plaintiff and its employees, including Root,
uninhibited access to the Comstock Subdivision and the mine threatens critical irceparable harm
to CML Metals. The Iron County Sheriff has made several trips in the past week to the mine to
ensurc there are no physical confrontations. However, the sheriff cannot remain at the mine and
on the Comstock Subdivision during all hours of operation. In essence, CML Metals is forced to
be in business with Plaintifl and Root which threatened and have actually diminished and
disrupted CML Melals® operations.

45, CML. Metals had four shipments to make this weekend (December 17-18. 2011)
worth approximately $3 million. The TRO issued by the state court. without prior notice to
CML Metals. enjoined these shipments until it was lifted by this Court Pulling an injunction

back into effect would cause CML Metals Lo miss additional shipments as explained more fully

. above,

46.  Plaintiff has not demonstrated any ability to compensate CML Metals for the
damage its efforts are causing to CML Metals and UP, particularly because of its failure to pay

its own bills as stated above, which further threatens the core business of CML Metals.
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47.  The foregoing facts are true and correct to the best of my knowledge, information
and belief,
48.  Ideclare under penalty of perjury under the laws of the United States of America
that the foregoing is true and correct.
DATED THIS ,ZZ day of December 2011.

o Ll

DALE GILBERT

18
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CERTIFICATE OF SERVICE
1 hereby certify that on this 19™ day of December, 2011, I caused the foregoing
DECLARATION OF DALE GILBERT IN SUPPORT OF MEMORANDUM IN
OPPOSITION TO PLAINTIFE’S EX PARTE MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY Iﬁ.l'UNCTION to be served via email to the
following;
James W. Jensen

jim@southernutahlaw.com
JENSEN LAW OFFICE

250 South Main
P.O. Box 726
Cedar City, UT 84721

/s J. Mark Gibb

An employee of Durham Jones & Pinegar
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LEASE AGREEMENT

THIS LEASE AGREEMENT dated as of the 8] day of July, 2008 (the “Lease”)
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation
("Lessor”) and PIC RAILROAD LLC, a Utah limited liability corporation ("Lessee").

RECITALS:

A Lessee intends to lease from Lessor, that certain line of
railroad known as the Comstock Subdivision from Milepost
0.1 (the southerly clearance point between the Subdivision
and Lessor's Track 403) at lron Springs, UT to milepost 14.7
near Iron Mountain, UT, plus UP Track 401 and UP right of
way underlying the Lessee owned second interchange track
adjacent southerly to Track 401 Iat Iron Springs (hereinafter
referred to as the "Leased Premises”), as indicated on
Exhibit A, which is attached hereto and hereby made a part
hereof; and
B. The parties desire to enter into this Lease setting forth terms
and conditi;:ns for the use, management and operation of
the Leased Premises described above.
AGREEMENT:
'NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, intending to be legally bound, the parties do hereby agree as

follows:

G:\LawiConiractiC-18428003Finai.Doc 3
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SECTION L.
LEASED PREMISES

SECTION 1.01 —- Lessor does hereby lease to Lessee and Lessee does hereby
lease from Lessor the Leased Premises described in the Recitals above and the
property described in Section 1.02,

SECTION 1.02 —- The Leased Premises shall include, without limitation, right-of-
way, tracks, rails, ties, baflast, other track materials, switches, crossings, bridges,
culverts, buildings, crossing waming devices and any and all improvements or fixtures
affixed to the right-of-way as indicated on Exhibit A, but excluding any and all (a)
communications equipment, and (b) items of personal property not owned by Lessor or
not affixed to the land, including, without limitation, railroad rolling stock, locomotives,
equipment, machinery, tools, inventories, materials and supplies. Within thirty (30) days
after the Commencement Date (which is defined in Section 2.01), Lessor shall remove
all its personal property from the Leased Premises. Items not so removed shall be
deemed included in the Leased Premises. Lessee expressly acknowledges that Lessor
has previously leased and/or licensed portio_ns of the Leased Premises. This Lease is
made subject to those leases and licensees. To the exter)t that there exists, on the
Leased Premises, property owned by such prior lessees or licensees, that property may
remain on the Leased Pre'mises to the extent permitted by the terms of the lease or

license under which it was placed on the Leased Premises.

GrlLawiConirachC- 18428\003Final. Qoc 4




EXHIBIT F
Case 2:11-cv-01176-CW Document 5-1 Filed 12/19/11 Page 7 of 54

SECTION II.
LEASE TERM

SECTION 2,01 -- Unless this Lease is terminated earlier in accordance with
Section XV, Lessee shall have and hold the Leased Premises unto itself, its successors
and assigns, for an Initial term of five (5) years (‘the “Initial Term") beginning on the
Commencement Date. Lease shall renew for one (1) additional like term unless Lessee
or Lessor informs the other party in writing 90 days in advance of expiration of lease
term that it wishes to terminate this Lease, or, Lessor terminates this Lease by virtue of
Lessee violating the terms and agreements of this Lease in a material respect, and not
making suitable effort to correct such violations. The Commencement Date shall be five
(5) days after Lessor has notified Lessee in writing that Lessor has satisfactory
evidence of compliance with the conditions precedent provided in Section V unless such
notice period is waived by mutual agreement.

SECTION 2.02 - If, subject to the right of Lessor to evict or remove Lessee from the
Leased Premises by all available legal means, Lessee holds over and remains in
possession of the Leased Premises following expiration of the then current term, or
follawing an early termination of this Lease pursuant to Section XV, such holding over
will create a month-to-month tenancy only. During any such hold over period, Lessee
agrees to pay to Lessor as rent, the sum of $12,000 per month. Such monthly
payments shall be due each month on the same day of the month as the Anniversary
Date of this Lease. Any profits or iosses from Lessee's operations during any holdover
period shall enure and accrue to the Lessee.

SECTION 2.03 — Lessor retains the right to sell all or any portion of the Leased

Premises. However, any such sale shall be made subject to the terms of this Lease.

G:awContractiC-1B420\002F tnsl Doc 5




EXHIBIT F

Case 2;11-cv-01176-CW Document 5-1 Filed 12/19/11 Page 8 of 54

SECTION Uil
RAIL SERVICE

SECTION 3.01 - Beginning on the Commencement Date and throughout the
term of this Lease, and subject only to Lessor's retained right to use the Leased
Premises north of milepost 1.0, including the Iron Springs sidings, in support of its
customer switching at Iron Springs, Lessee shall be entitled to fulf and exclusive use of
the Leased Premises for operation of rail freight service, including the right to access
anq interchange traffic directly with all present and future railroads at iroh Springs, UT,
provided, however that Lessee may not use the Leased Premises for passenger
operations. During the term hereof, Lessor shall not have the right to operate freight
trains over the Leased Premises, except for its retained right or for interchange
purposes, nor shall it grant such right to any third party. Lessor retains the sole right to
operate passenger trains over the Leased Premises. Lessor further warrants that as of
the date of this Lease, there is no other freight rail canier to which Lessor has granted
rights to use the Leased Premises other than pursuant to joint facility agreements or
arrangements that are superior to those granted herein to Lessee. During the term
heraoi, Lessee shall not grant to any third party the right to operate over the Leased
Premises, nor shall it enter into any corﬁmercial or other agreement to move the traffic
of any third party over the Leased Premises without the prior written consent of Lessor.
During the term hereof, Lessee shall not use the Leased Premises for any purpose

_other than for rail freight service. = ) )

SECTION 3.02 — During the term of this Lease, Lessee will not suspend or
discontinue its operation by rail over all or any part of the Leased Premises without first
applying for and obtaining from the Surface Transportation Board (STB), and any other

regulatory agency with jurisdiction, any necessary certificate of public convenience and
G.\LawiontrastiC-18428\003F inal Doc 6
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necessity or other approvals or exemptions from regulation for such discontinuance of
Operations over the Leased Premises; PROVIDED, HOWEVER, that Lessee will not
seek such regulatory authority, or if no regulatory authority is needed, take any action to
suspend or discontinue its operations on the Leased Premises, without first giving
Lessor sixty (60) days' notice of Lessee's intent to do so.

SECTION 3.03 - Upon suspension or discontinuance of Lessee's operations as
a rail carrier of freight over all or any part of the Leased Premises during the term or any
extended term hereof, for reasons other than events of force majeure or a lawful -
embargo, whether or not pursuaﬁt to necessary and proper regulatory authority as
required by Section 3.02 of this Section Ill, Lessee will immediately relinquish to Lessor
possession of the Leased Premises and this Lease Agreement will terminate as
provided by Section XV of this Lease; PROVIDED, HOWEVER, any discontinuance of
service or abandonment of any portion(s) of the Leased Premises which are
inconsequential to rail freight service over the Leased Premises will be permitted and
will not result in a termination of this Lease or require refinquishment of possession of
the Leased Premises by Lesses. A suspension or discontinuance of Lessee's
operations as a rail carrier of freight for a period of seven days or less will be presumed
to be inconsequential.

SECTION 3.04 ~ It is agreed by the parties hereto that Lessee will contract with
Iron Bull Railroad Company (“Lessee’s Operator”) to provide all or a portion of the Rail
~ Service agreed to be provided by Lessee in Section 3 of this Agreement, It is also
agreed by the parties hereto that Lessee shall remain solely responsible for all Rail
Service to be provided by Lessee under this Agreement regardiess of the acts or

omissions of Lessee's Operator. Lessee's Operator will not be replaced without
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' Lessor's express written consent and in no event may Lessee's Operator be owned,
controlled, become, acquire, or be acquired by a Class | railroad as currently defined by
the Federal Rallroad Administration or any successor administration thereto, by merger,
acquisition, sale, consolidation, or atherwise.

SECTION Iv.
RENT

SECTION 4.01 - In consideration of this Lease, and subject to the terms and
provisions set forth herein, Lessee agrees fo pay Lessor rent for the Leased Premises
in the amount of Ten Dollars ($10.00) per year payable annually in advance beginning
with the Commencement Date.

SECTION 4.02 — Lessee agrees in addition to paying annual rental, that Lessee
will pay Lessor a “Going Business Concern” payment of Nine Hundred Ninety-Five
Dollars ($995.00) per carload for each carload not interchanged to Lessor at Iron
Springs, UT, that originated or terminated from present or future rail customers on the
Leased Premises. '

SECTION 4.03 - Any “Going Business Concemn” charges will be due and
payable fifteen (15) days after the close of the preceding month in which charges are
incurred. Lessee shall provide monthly documentation supporting its calculation of the
“Going Business Concem” charges, in the event such charges are incurred.

SECTION 4.04 - Lessee shall make all due rent payments and all other

.. payments required by this Lease, to.Lessor at 1400. Douglas Street, Mailstop. 1350, .
Omaha, Nebraska 88179, Attn: Director-Rail Line Planning, or at such other location or

to such other individual as may be designated by Lessor in writing.

G.\LavAConiraci\C-184261003FInal Doc 8
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SECTION 4.05 — Acceptance by Lessor, its successors, assigns or designees of
rent or other payments shall not be deemed to constitute a waiver of any other provision
of this Leass.

SECTION 4.06 - As additional security for the payment by Lessee to Lessor of
any sums of money required hereunder to be paid by Lesses, it is agreed that in the
event Lessee fails, neglects or refuses to timely pay any sums due and owing to Lessor
hereunder, Lessor may use any and all sums which it may collect from any third party
and which may, in whole or in part, be payable to Lessee, as an offset against any and
all payments for which Lessee is delinquent. In addition, any sums at any time due and
payable to Lessee by Lessor may also be used by Lessor and credited to Lessor's
account to the extent of any delinquent payment owed by Lessee fo Lessor.

SECTION V.
CONDITIONS PRECEDENT

As conditions precedent to either party's obligations hereunder:

SECTION 5.01 -- There shall not be a work stoppage Imminent or in effect on the
lines of Lessor or any of its affiliated companies as a result of the execution and/or
implementation of this Lease.

SECTION 5.02 -- Lessee shall have acquired the right to conduct rail freight
service over the Leased Pramises from the STB, and shall have obtained such judicial,
administrative agency or other regulatory approvals, authorizations or exemptions as
may be necessary to enable it to undertake its obligations hereunder.

SECTION 5.03 -- Lessor and Lessee shall not be prevented from fulfilling their
respective obligations under this Lease as a result of legislative, judicial or

administrative action.

GAlawAConiractiC-1842681003Final.0oc g
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SECTION 5.04 — Lessor and Lesses shall execute the "interchange Agreement’,
Exhibit C, whereby Lessor and Lessee will grant to each other the right to operate over
each other's track at iron Springs, UT, solely for the purpose of interchanging traffic
between the parties, on tracks to be designated by mutual agreement. The form of
Interchange Agreement is aftached hereto as Exhibit C and is hereby made a part
hereof,

SECTION 5.05 — Lessee shall not have discovered any contract, agreement,
award, judgment, title defect or condition which would prevent Lessee from operating a
rail freight operation on the Leased Premises in substantially the same manner as
presently conducted by Lessor.

SECTION V1,
MAINTENANCE

SECTION 6.01 - During the term hereof, Lessee shall maintain that portion of
the Leased Premises from milepost 0.1 to milepost 11.4, the "Comstock Segment”, to
Class 2 standards, as defined by the Federa! Railroad Administration and capable of
operating speeds up to 25 miles an hour, at Lessee's own cost and expense and to a
standard that is sufficient to continue rail freight service commensurate with the needs
of the rail users located thereon. If, at any time during the term of this Lease, Lessee
serves that portion of the Leased Premises from milepost 11.4 to milepost 14.7, the

“Iron Mountain Segment”, Lessee shall maintain that portion of the Leased Premises at

Lessee’s own cost and expense and to a standard sufficient to continue rail freight _

service commensurate with the needs of the rail users located thereon, but at no less a
'standard than FRA Class I. Lessor shall have no obligation under the terms of this
Lease to perform any maintenance upon, or furnish any materials for the maintenance

of the Leased Premises during the term hereof. Lessee shall comply with all applicable
G:\LawiConiraciiC-16428\003F1nal.0oc 1 0
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' federal, state or lacal laws, ordinances and regulations and shall protect the Leased
Premises against all encroachments or unauthorized uses. While Lessse shall not
apf:ly for any Federal or State funding for rehabilitation or maintenance of the Leased
Premises unless Lessor provides written consent to such application, Lessor’s consent
fo an application for rehabilitation or maintenance of the Leased Premises will not be
unreasonably withheld.

SECTION 6.02 -- Lessor shall have the right to inspect the Leased Premises at
all reasonable times. Lessor shall notify Lessee in writing of any failure of Lessee to
maintain the trackage to the standards specified in Section 6.01 and Lessee shall,
within ninety (80) days of its receipt of such notice, commence necessary repairs and

- maintenance and shall proceed to complete same with reasonable diligence. Lessee

may relocate switches and industrial fracks from one location on the Leased Premises
to ancther location on the Leased Premises upon receiving any necessary and proper
regulatory authority and after ten (10) days’ written notice to Lessor. Any rehabilitation
or reconstruction, including but not limited to that necessitated by an Act of God, will be
the sole responsibility of Lessee. Such maintenance will include any function which
Lessor, but for this Lease, would be required to perform pursuant to applicable federal,
state, and municipal laws, ordinances, and regulations.

SECTION 6.03 -- Nothing herein shall preclude Lessee, at its sole cost and
expense, from maintaining the Leased Premises to a standard higher than the minimum
herein provided, but Lessee shall not be required hereunder to da so.

SECTION 6.04 - Lessee's maintenance obligations hereunder shall include, but
shall not be limited to, highway grade crossings, grade crossing signal protection

devices, bridges, culverts and other structures, and sub-roadbed. Lessee agrees that

G:\LawAContracttC-184281002Final,Doc 1 1
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+

all grade crossings and grade crossing protection devices will be given a high priority in
Lessee's maintenance program.

SECTION 6.05 —~ Without the prior written consent of Lessor, Lessee will not
replace existing track and other frack materials ("OTM") on the Leased Premises with
substitute or replacement track or OTM having a lighter weight, or lesser quality, or
having a lower fair market value. Such requirement shall also apply to all other facilities

. leased hereunder. Any repair or replacement of welded rail shall also be welded.
_Lessee may make any replacement and substitute with any material having the same or
higher weight and quality as the materials being replaced, without the prior written
consent of the Lessor, provided that the work being performed by the Lessee and the
materials being provided by the Lessee are sufficient to maintain the trackage to the
standards set forth in Section 6.01.

SECTION 6.06 -- Subject to Section XiI, Lessee will pay, satisfy, and discharge
all claims or liens for material and labor or either of them used, contracted for, or
employed by Lessee during the term of this Lease in any construction, repair,
maintenance, or removal on the Leased Premises and any improvements located
thereon, whether said improvements are the property of Lessor or of Lessee, and
Lessee will indemnify and save harmless Lessor from all such claims, liens, or demands

whatsoever.

SECTION VIL.
ACCOUNTING AND REPORTING

SECTION 7.01 -- Lessee agrees to furnish to Lessor such coples of reports
pertaining to Lessee, the Leased Premises, and Lessee's Operator prepared in the
normal course of Lessee's business as Lessor may reasonably request and Lesses

may lawfully furnish. Upon request, Lessee will deliver to Lessor copies of all financial
G.\LawiContrnct\C-18428\003Final.Doc 1 2
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statements showing the financial condition of Lessee which are furnished by Lessee to
the STB, FRA (pursuant to any agreement between FRA and Lessee relating to
financial assistance), the Securities & Exchange Commission ("SEC") or stockholders.
All such financial statements will be furished to Lessor at the same time as they are

furnished to other parties.
SECTION VIII.

MODIFICATIONS AND IMPROVEMENTS

SECTION 8.01 ~ In connection with its use of the Leased Premises, Lessee shall
have the right to remove, replace, add to or relay elements of the Leased Premises in
the interest of cost or operating efficiency, provided that a continuous and usable line of
railroad between the termini in. effect on the Commencement Date is maintained.

Lessee shall have the right to apply the net proceeds from salvaged materials to
maintenance or improvement of the Leased Premises; provided that any such net
proceeds not reinvested in the Leased Premises shall be paid to Lessor. Improvements
to the Leased Premises, whether normal maintenance or otherwise, will be treated as
capital expenditures or operatiqg expenses under the then current rules of the STB;
and, except as provided in Section 8.03, such improvements shall become part of the
Leased Premises and, at the termination of this Lease, shall be the property of Lessor
unless Lessor has determined that Lessee may retain ownership as provided in Section
8.03.

SECTION 8.02 -- The provisions of Section. 8.01 shall also apply and govern any
work or maintenance done by Lessee pursuant to SectionVl. On or before
February 1st of each calendar year, Lessee shall provide Lessor with a written summary
of all salvage or other materials removed from the Leased Premises, the proceeds

received therefore and the manner in which the proceeds were reinvested. Failure fo
G\LawAConiracl1C-184281003FInal.Nac 1 3
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either reinvest such proceeds or pay any unrelnvested proceeds to Lessor within six
months following such reporting date shall, at Lessor's sole discretion, constitute a
Default hereunder.

SECTION 8.03 -- Prior to making any improvement of the Leased Premises to
which it desires to retain ownership, Lesses shall notify Lessor of its intent to make such
improvement, and its desire to retain ownership thereof. If Lessor determines that an
improvement may be removed or severed from the Leased Premises upon termination
of this Lease without diminishing Lessor's investment in the Leased Premises and
without interferi_ng with the utilization of the Leased Premises as part of an Interstate rail
system, Lessor will notify Lessee that such improvement shall be Lessee's sole property
and may be removed by Lessee upon termination of this Lease subject to Section XV of
this Lease. Regardless of eventual ownership, Lessee shall notify Lessor prior to
making any improvements.

SECTION 8.04 — Lessee may from time to time establish, relocate or remove
sidetracks or industrial spur tracks on the Leased Premises after Lessee obtains any
necessary regulatory authority. Lessor shall have no obligation to bear any cost of
materials, construction or maintenance of said industrial spur tracks. That portion of
any such spur track which is located upon the Leased Premises shall become part of
the Leased Premises and, upon termination of this Lease, the property of Lessor. Any
industry track agreement exscuted by Lessee shall first be submitted to Lessor for
written approval, which shall not unreasonably be withheld. All industry track
agreements, regardless of duration, shall contain provisions indemnifying Lessor and
holding it harmless from all liability in connection with the construction, maintenance or

operation thereof,
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SECTION IX.
EPRESENTATIONS AND WARRANTIES

SECTION 9.01 — Lessor represents and warrants that:

(a) It has full statutory power and authority to enter into this Lease and to
carry out the obligations of Lessor hereunder.

(b) Its execution of and performance under this Lease do not violate any
statute, rule, regulation, order, writ, injunction or decree of any court, administrative
agency or governmental body.

SECTION 9.02 - Lessee represents and warrants that:

(@) It is a corporation duly organized, validly existing, and in good standing
under the laws of the State of Utah and is qualified to do business in the State of Utah.

(b) It has full power and authority to enter into this Lease, and, subject to
necessary jddicial and regulatory autharity, to carry out its obligations hereunder.

(¢)  Upon expiration of the original or any extended term of this Lease or upon
termination hereof by Lessor pursuant to Section XV, Lessee will bear any and all costs
of protection of its current or future employees, including former employees of Lessor
that may be employed by Lessee, arising from any labor protective conditions imposed
by the STB, any other regulatory agency or statute as a result of Lessee's lease or
aperation of the Leased Premises and any related agrzements or arrangements, or
arising as a result of the termination of this Lease. Nothing contained herein is intended
to be for the _benefit'of any such employee_nor should any employee be considered a
third party beneficiary hereunder. Nothing in this Lease shall be construed as an
assumption by Lessee of any obligations to Lessor's current or former employees under
collective bargaining or other agreements that may exist or have existed between

Lessor and its employees, or any of them.
GilawAContracl\C-18426\C03FInal. Do 1 5
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SECTION X.
OBLIGATIONS OF THE PARTIES

SECTION 10.01 - Bills. During the term hereof, Lessee will pay all bills for
water, sewer, gas and electric service to the Leased Premises. If Lessor Is required to,
or does pay, any such bills, Lessee will promptly reimburse Lessor upon receipt of a bill
or bllis therefore. If th.e Leased Premises are not billed separately but as a part of a
larger tract or parcel, Lessee shall pay that portion of such bills as is attributable to
usage on or in connection with the Leased Premises. |

SECTION 10.02 - LAWS. During the term of the Lease, Lessee at its sole cost
and expense will comply with all applicable federal, state and municipal laws,
ordinances, and regulations.

SECTION 10.03 - AS IS. LESSEE AND ITS REPRESENTATIVES, PRIOR TO
THE COMMENCEMENT DATE OF THIS LEASE WILL HAVE BEEN AFFORDED THE
OPPORTUNITY TO MAKE SUCH INSPECTIONS OF THE LEASED PREMISES AND
MATTERS RELATED THERéTO AS LESSEE AND ITS REPRESENTATIVES DESIRE.
LESSEE SHALL TAKE THE LEASED PREMISES IN AN "AS IS, WHERE I§"
CONDITION WITH ALL FAULTS AND WITHOUT ANY EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF
MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE OR VOLUME OR
QUALITY OF TRAFFIC ON THE LEASED PREMISES AND SUBJECT TO:
~ (A) RESERVATIONS OR EXCEPTIONS OF RECORD OF MINERALS OR MINERAL
RIGHTS, INCLUDING BUT NOT LIMITED TO ALL COAL, OIL, GAS, CASINGHEAD
GASOLINE AND MINERALS OF ANY NATURE AND CHARACTER WHATSOEVER
UNDERLYING THE LEASED PREMISES TOGETHER WITH THE SOLE EXCLUSIVE
AND PERPETUAL RIGHT TO EXPLORE, FOR, REMOVE, AND DISPOSE OF SAID

G.\LavAContrac(C+18420\003Final. Do . 1 6
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' MINERALS BY ANY MEANS OR METHODS SUITABLE TO LESSOR, (B)ALL
EASEMENTS, PUBLIC UTILITY EASEMENTS AND RIGHTS-OF-WAY, HOWSOEVER
CREATED, FOR CROSSINGS, PIPELINES, WIRELINES, FIBER OPTIC FACILITIES,
ROADS, STREETS, HIGHWAYS AND OTHER LEGAL PURPOSES; (C) EXISTING
AND FUTURE BUILDING ZONING, SUBDIVISION AND OTHER APPLICABLE
FEDERAL, STATE, COUNTY, MUNICIPAL AND LOCAL LAWS, ORDINANCES AND
REGULATIONS; (D) ENCROACHMENTS OR OTHER CONDITIONS THAT MAY BE
REVEALED BY A SURVEY, TITLE SEARCH OR INSPECTION OF THE PROPERTY;
(E) ALL EXISTING WAYS, ALLEYS, PRIVILEGES, RIGHTS, APPURTENANCES AND
SERVITUDES, HOWSOEVER CREATED; (F) ANY LIENS OF MORTGAGE OR
DEEDS OF TRUST ENCUMBERING SAID PROPERTY: (G)THE LESSOR'S
EXCLUSIVE RIGHT TO GRANT ANY AND ALL EASEMENTS, LEASES, LICENSES
OR RIGHTS OF OCCUPANCY IN, ON, UNDER, THROUGH, ABOVE, ACROSS OR
ALONG THE LEASED PREMISES, OR ANY PORTION THEREOF, FOR THE
PURPOSE OF CONSTRUCTION, INSTALLATION, OPERATION, USE,
MAINTENANCE, REPAIR, REPLACEMENT, RELOCATION AND RECONSTRUCTION
OF ANY FIBER OPTIC FACILITIES, SIGNBOARDS OR COAL SLURRY PIPELINE
PROVIDED, HOWEVER, THAT THE EXERCISE OF THESE RIGHTS SHALL NOT
MATERIALLY INTERFERE WITH LESSEE’S RAILROAD OPERATIONS, AND THAT
THE ENTRY ONTO THE LEASED PREMISES BY LESSOR OR AN AUTHORIZED
THIRD PARTY IN ORDER TO ACCOMPLISH THE FOREGOING PURPOSES SHALL
BE UPON PRIOR WRITTEN NOTICE TO LESSEE, WHICH NOTICE SHALL INCLUDE
A REASONABLY DETAILED EXPLANATION OF THE ACTS TO BE TAKEN OR
WORK TO BE PERFORMED; AND (H) THE RIGHT, INTERESTS, CONTRACTS,
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| AGREEMENTS, LEASES, LICENSES AND EASEMENTS (WHICH ARE
HEREINAFTER REFERRED TO AS "LESSOR AGREEMENTS' OR °"LESSEE
AGREEMENTS" AS DEFINED [N SECTION 14.03) AND ANY SUPPLEMENTAL
AGREEMENTS OR AMENDMENTS THERETO WHICH ARE OR BECOME
EFFECTIVE ON OR PRIOR TO THE COMMENCEMENT DATE HEREOF. THE
LESSEE AGREEMENTS TO BE ASSIGNED TO LESSEE ARE IDENTIFIED IN THE
ATTACHED EXHIBIT B.

SECTION 10.04 -- RELEASE. FROM AND AFTER THE LEASE
COMMENCEMENT DATE, LESSEE, FOR ITSELF, ITS SUCCESSORS AND
ASSIGNS, TO THE MAXIMUM EXTENT PERMITTED BY LAW, HEREBY WAIVES,
RELEASES, REMISES, ACQUITS AND FOREVER DISCHARGES LESSOR, ITS
AFFILIATES, THEIR EMPLOYEES, AGENTS, OFFICERS, SUCCESSORS AND
ASSIGNS, AND AGAINST ANY AND ALL SUITS, ACTIONS, CAUSES OF ACTION,
LEGAL OR ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS, PUNITIVE
DAMAGES, LOSSES, COSTS, LIABILITIES AND EXPENSES, INCLUDING
ATTORNEY'S FEES IN ANY WAY ARISING OUT OF OR CONNECTED WITH THE
KNOWN OR UNKNOWN, EXISTING OR FUTURE PHYSICAL OR ENVIRONMENTAL
CONDITION OF THE LEASED PREMISES (INCLUDING, WITHOUT LIMITATION,
ANY CONTAMINATION IN, ON, UNDER OR ADJACENT TO THE LEASED
PREMISES BY ANY HAZARDOUS OR TOXIC SUBSTANCE OR MATERIAL), OR ANY

FEDERAL, STATE OR LOCAL LAW, ORDINANCE, RULE OR REGULATION

APPLICABLE THERETO (INCLUDING, WITHOUT LIMITATION, THE TOXIC
SUBSTANCES CONTROL ACT, THE COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION AND LIABILITY ACT, AND THE RESOURCE
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| CONSERVATION AND RECOVERY ACT) INCLUDING, WITHOUT LIMITATION,
" PERSONAL INJURY TO OR DEATH OF PERSONS WHOMSOEVER INCLUDING
EMPLOYEES, AGENTS OR CONTRACTORS OF LESSOR, LESSEE OR ANY THIRD-
PARTY, AND DAMAGE TO PROPERTY OF LESSOR, LESSEE OR ANY THIRD-
PARTY. THE FOREGOING SHALL APPLY REGARDLESS OF ANY NEGLIGENCE
OR STRICT LIABILITY OF LESSOR, ITS AFFILIATES, THEIR EMPLOYEES,
AGENTS, OFFICERS, SUCCESSORS OR ASSIGNS.

SECTION 10.05 -- ENVIRONMENTAL LAWS. DURING THE TERM OF THE
LEASE, LESSEE WILL COMPLY WITH ALL FEDERAL, STATE, AND LOCAL LAWS,
RULES, REGULATIONS, AND ORDINANCES CONTROLLING AIR, WATER, NOISE,
HAZARDOUS WASTE, SOLID WASTE, AND OTHER POLLUTION OR RELATING TO
THE STORAGE, TRANSPORT, RELEASE, OR DISPOSAL OF HAZARDOUS
MATERIALS, SUBSTANCES, WASTE, OR OTHER POLLUTANTS. LESSEE AT ITS
OWN EXPENSE WILL MAKE ALL MODIFICATIONS, REPAIRS, OR ADDITIONS TO
THE LEASED PREMISES, INSTALL AND BEAR THE EXPENSE OF ANY AND ALL
STRUCTURES, DEVICES, OR EQUIPMENT, AND IMPLEMENT AND BEAR THE
EXPENSE OF ANY REMEDIAL ACTION WHICH MAY BE REQUIRED UNDER ANY
SUCH LAWS, RULES, REGULATIONS, ORDINANCES, OR JUDGMENTS. DURING
THE TERM OF THIS LEASE, LESSEE WILL NOT DISPOSE OF ANY WASTES OF
ANY KIND, WHETHER HAZARDOUS OR NOT, ON THE LEASED PREMISES.

SECTION 10.06 -- ENVIRONMENTAL INDEMNITY. FROM AND AFTER THE |
LEASE COMMENCEMENT, LESSEE SHALL, TO THE MAXIMUM EXTENT
PERMITTED BY LAW, INDEMNIFY, DEFEND AND SAVE HARMLESS LESSOR, ITS
AFFILIATES, THEIR EMPLOYEES, AGENTS, OFFICERS, SUCCESSORS AND
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. ASSIGNS, FROM AND AGAINST ANY AND ALL SUITS, ACTIONS, CAUSES OF
ACTION, LEGAL OR ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS,
FINES, PUNITIVE DAMAGES, LOSSES, COSTS, LIABILITIES AND EXPENSES,
INCLUDING ATTORNEY'S FEES (COLLECTIVELY, “COSTS"), IN ANY WAY ARISING
OUT OF OR CONNECTED WITH THE KNOWN OR UNKNOWN, EXISTING OR
FUTURE PHYSICAL OR ENVIRONMENTAL CONDITION OF THE LEASED
PREMISES (INCLUDING, WITHOUT LIMITATION, ANY CONTAMINATION IN, ON,
UNDER OR ADJACENT TO THE LEASED PREMISES BY ANY HAZARDOUS OR
TOXIC SUBSTANCE OR MATERIAL), OR ANY FEDERAL, STATE OR LOCAL LAW,
ORDINANCE, RULE OR REGULATION APPLICABLE THERETO (INCLUDING,
WITHOUT LIMITATION, THE TOXIC SUBSTANCES CONTROL ACT, THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND
LIABILITY ACT, AND THE RESOURCE CONSERVATION AND RECOVERY ACT),
AND INCLUDING, WITHOUT LIMITATION, PERSONAL INJURY TO OR DEATH OF
PERSONS WHOMSOEVER INCLUDING EMPLOYEES, AGENTS OR
CONTRACTORS OF LESSOR, LESSEE OR ANY THIRD PARTY, AND DAMAGE TO
PROPERTY OF LESSOR, LESSEE OR ANY THIRD PARTY. THE FOREGOING
SHALL APPLY ONLY IF THE COSTS ARE INCURRED AS A RESULT OF LESSEE'S
USE OF THE LEASED PREMISES DURING THE TERM OF THIS LEASE OR ANY
HOLD OVER PERIOD AND SHALL INCLUDE ALL COSTS INCURRED THAT ARE

- ATTRIBUTABLE TO A LESSEE USE WHICH EXACERBATES A PREEXISTING "~

CONDITION ON THE LEASED PREMISES AND ALL COSTS ATTRIBUTABLE TO

THE ACTIONS OF ANY THIRD PARTY DURING THE TERM OF THE LEASE OR ANY

HOLD OVER PERIOD.
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SECTION 10.07 — GENERAL INDEMNITY. TO THE MAXIMUM EXTENT
PERMITTED UNDER APPLICABLE LAW, REGARDLESS OF THE NEGLIGENCE,
NEGLIGENCE PER SE OR STRICT LIABILITY OF LESSOR OR LESSOR'S AGENTS,
EMPLOYEES, SERVANTS, AFFILIATED COMPANIES, SUCCESSORS OR ASSIGNS
(COLLECTIVELY THE “LESSOR'S AGENTS"), LESSEE SHALL PROTECT, DEFEND,
HOLD HARMLESS, AND INDEMNIFY AND REIMBURSE LESSOR FROM AND
AGAINST ANY AND ALL LIABILITY, CLAIMS, SUITS, PENALTIES, FINES,
EXPENSES, DAMAGES, LOSSES AND COSTS, INCLUDING ATTORNEY'S FEES
(COLLECTIVELY, *COST"), INCURRED BY OR ASSESSED AGAINST LESSOR
AND/OR THE LESSOR'S AGENTS, DUE TO OR RESULTING FROM PERSONAL
INJURIES, DEATH, OR PROPERTY LOSS OR DAMAGE ARISING DURING OR
FROM LESSEE'S USE, OPERATION OR MAIN.TENANCE OF THE LEASED
PREMISES AFTER THE LEASE COMMENCEMENT DATE OR AS A RESULT OF
LESSEE'S BREACH OF, OR FROM TS FAILURE TO COMPLY WITH, ANY
PROVISIONS OF THIS LEASE, EVEN IF THE COST (l) RESULTS IN WHOLE OR IN
PART FROM A VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE
OR LOCAL LAW OR REGULATION BY THE LESSOR OR THE LESSOR'S AGENTS,
INCLUDING, BUT NOT LIMITED TO, THE FEDERAL EMPLOYERS' LIABILITY ACT
('FELA"), THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT,
AND THE QCCUPATIONAL SAFETY AND HEALTH ACT ("OSHA") OR (1)) IS

" CAUSED IN WHOLE OR IN PART BY THE NEGLIGENCE, NEGLIGENCE PER SE,
OR STRICT LIABILITY OF THE LESSOR; PROVIDED, HOWEVER, THAT ALL COST
INCLUDING COST FOR ANY PERSONAL INJURIES, DEATH OR PROPERTY LOSS,
OR DAMAGES ARISING IN CONNECTION WITH TOXIC WASTE OR
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ENVIRONMENTAL CONDITIONS, SHALL BE GOVERNED BY THE PROVISIONS OF
SECTIONS 10.03, 10.04, 10.05, 10.06 AND 10.08.

LESSEE WAIVES AND WILL NOT ASSERT AS A DEFENSE AGAINST
LESSOR ANY STATUTE OF LIMITATIONS API;’LICABLE TO ANY CONTROVERSY
OR DISPUTE ARISING UNDER THIS SECTION X, AND LESSEE WILL NOT RAISE
OR PLEAD A STATUTE OF LIMITATIONS DEFENSE AGAINST LESSOR OR ITS
LESSORS IN ANY ACTION ARISING OUT OF LESSEE'S FAILURE TO COMPLY
WITH THIS SECTION X.

SECTION 10.08 — NOTICE OF VIOLATIONS. Lessee will promptly fumish
Lessor written notice of any and all {j) releases of hazardous wastes or substances of
which it becomes aware which occur during the term of this Lease whenever such
releases are required to be reported to any federal, state, or local authority, and
(ii) alleged water or air permit condition violations, and (iii) any notification received by
Lessee alleging any violation of any state, federal or Iocai statute, ordinance, ruling,
order or regulation pertaining to environmental protection and/or hazardous material,
handling transportation or storage. To the extent practicable, such written notice will
identify the substance releases, the amount released, and the measures undertaken to
clean up and remove the released material and any contaminated soil or water, will
identify the nafure and extent of the alleged violation and the measures taken to
eliminate the violation, and will certify that Lessee has complied with all applicable
~ regulations, orders, judgments or decrees in connection therewith, or the date by which
such compliance is expected. Lessee will also provide Lessor with copies of any and all
reports made to any governmental agency which relate to such releases or such alleged

violations during the term of this Lease.
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SECTION 10.09 -- INSPECTION OF LEASED PREMISES. During the term of
this Lease, Lessor will have the right to enter the Leased Premises for the purpose of
inspecting the Leased Premises to ensure compliance with the requirements of this
Lease. If Lessor detects any violation, including any contamination of the Leased
Premises which it deems to be the responsibility of Lessee under this Section X, Lessor
will notify Lessee of the violation. Upon receipt of such notice Lessee will take
immediate steps to eliminate the violation or remove the contamination to the
satisfaction of any govemmental agency with jurisdiction over the subject matter of the
violation. Should Lessee inadequately remedy or fail to eliminate the violation, Lessor
or its representative will have the right, but not the obligation, to enter the Leased
Premises and to take whatever corrective action Lessor deems necessary to eliminate
the violat-ion, at the sole expense of Lessee.

SECTION 10.10 -- Lessee shall not pemit any liens or encumbrances on the
Leased Premises unless such liens or encumbrances are approved in writing by Lessor.

SECTION 10.11 -- Lessor shall not be responsible for nor absorb any switch
charge of any carrier not a party to this Lease Agreement.

SECTION XI,
EMINENT DOMAIN

SECTION 11.01 -- In the event that at any time during the term of this Lease the
whole or any part of the Leased Premises shall be taken by any lawful power by the
exercise of-the right of eminent domain for any- public or quasi-public purpose the
following provisions shall be applicable:

SECTION 11.02 -- If such proceeding shall resuit in the taking of the whole or a

portion of the Leased Premises which materially interferes with Lessee'’s use of the
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Leased Premises for railroad purposes, Lessee shall have the right, upon written notice
to Lessor, to terminate this Lease in its entirety. In that event, and subject to any
necessary regulatory approvals or exemptions, this Lease shall terminate and expire on
the date title to the Leased Premises vests in the condemning authority, and the rent
and other sums or charges provided in this Lease shall be adjusted as of the date of
such vesting.

SECTION 11.03 - If such proceeding shall result in the taking of less than all of
the Leased Premises which does nat materially interfere with Lessee's use of the
Leased Premises for railroad purposes, then the Lease shall continue for the balance of
its term as to the part of the Leased Premises remaining, without any reduction,
abatement or effect upon the rent or any other sum or charge to be paid by the Lessee
under the provisions of this Lease.

SECTION 11.04 - Except as otherwise expressly provided in this Section,
Lessor shall be entitled to any and all funds payable for the total or partial taking of the
Leased Premises without any participation by Lessee; provided, however, that nothing
contained herein shall be construed to preclude Lessee from prdsecuting any claim
directly against the condemning authority for loss of its business or for the value of its
leasehold estate.

SECTION 11.05 - Each party shall provide prompt notice to the other party of
any eminent domain proceeding involving the Leased Premises. Each party shali be
" entitied to participate in any such proceeding, at its own expense, and to consult with
the other party, its attorneys, and experts. Lessee and Lessor shall make all

reasonable efforts to cooperate with each other in the defense of such proceedings and
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- to use thelr best efforts to ensure Lessee's continued ability to use the Leased Premises
for the conduct of freight railroad operations.
SE'OTION X,
INSURANCE
SECTION 12.01 - Lessee shall, at its own sole cost and expense, procure the
insurance listed on Exhibit E, Contract Insurance Requirements which is attached and
hereby made a part hereof and promptly pay when due all premiums for that insurance.
Such minimum insurance coverage shall be kept in force by Lessee and Lessee's
successors for so long as Lessee or its successors operate the Leased Premises.
SECTION 12.02 - The fact that insurance is obtained by Lessee shall not be
deemed to release or diminish the liability of Lessee, including, without limitation, liability
under the indemnity provisions of this Agreement. Damages recoverable by Lessor
shall not be limited by the amount of the required insurance coverage.
SECTION 12.03 — The limits of Insurance Coverage required under this Section
shall be increased every seven (7) years during the term hereof and any extended tem
based on any increases or decreases in the Producer Price Index, or any successor

index,

SECTION Xiit.
TAXES

SECTION 13.01 - It is understood and agreed that Lessee shall pay ali taxes
and assessments, general and special or otherwise which may be levied, assessed or
imposed upon the Leased Premises during the Lease Term. Lessee shall pay such
taxes and assessments directly to the taxing authorities on or before the due date, but
reserves the right to contest any tax or assessment, in good faith, by appropriate

proceeding, as it may deem necessary or appropriate.
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SECTION 13.02 - Lessee shall be liable for and pay all special assessments
and/or taxes levied against the Leased Premises as may be imposed by any taxing
jurisdiction having authority in the premises. Les§or shall promptly notify Lessee of any
asserted or claimed speclal assessments that are brought to its attention affecting the
Leased Premises and Lessee may, upon given timely nofice to Lessor and the taxing
authority, contest any such assessment, in good faith, by appropriate legal proceedings.
Lessee shall pay (or reimburse Lessor) any special assessment which is not contested
or which becomes legally final and binding.

SECTION 13.03 -~ Unitary and non-unitary property taxes, and special
assessments, if any, shall be prorated between Lessor and Lessee as of the
Commencement Date. Lessee shalt be responsible for paying any and all such taxes,
fees or assessments accruing after the Commencement Date and Lessor shall pay or
reimburse Lessee for the portion thereof, if any, accrued during or based on the time
prior to the Commencement Date; PROVIDED, HOWEVER, Lessee shall only be liable
to Lessor for Lessee's pro-rata portion of property taxes on the Line as determined by
Lessee’s property tax for the year 2009. On or before April 30, 2010, Lessee shall pay
to Lessor an amount equal to Lessee’s 2009 praperty taxes muttiplied by a fraction, the
numerator of which is the number of days from the Commencement Date to and
including December 31, 2008 and the denominator of which is 366.

SECTION XIv.
EASEMENTS, LEASES AND LICENSES

SECTION 14.01 - Nothing in this Lease shall prevent Lessor from selling any
portion or portions of the Leased Premises which Is or are located beyond 50 feet of the
centerline of any branch or main line track, including areas of any station ground

provided such areas are not being used in connection with Lessee's rail freight
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operations, All proceeds from such real estate sales shall accrue solely to Lessor and
Lessee shall either execute an amendment to this Lease which delefes any such sale
property from the description and terms hereof, or shall execute any other document
reasonably necessary to remove the encumbrance of this Lease from such property.
SECTION 14.02 - From and after the Commencement Date, Lessor will manage
all Lessor Agreements (generally including easements, leases and licenses). From and
after the Commencement Date, Lessee will manage all agreements, other than Lessor
Agreements, applicable to the Leased Premises (hereinafter referred as "Lessee
Agreements” and generally including track agreements, grade crossing agreements and
other operating agreements). Lessee shall document all of such Lessee Agreements
using standardized forms prepared and approved by Lessor in accordance with Lessor's
policies concerning hazardous materials storage and handling, and engineering
standards. Lessee shall not execute or deliver any Lessee Agreement, including any
renewal, termination or cancellation thereof, which deviates from Lessor's standard
forms, engineering standards or operating instructions without first receiving the written
concurrence of Lessor. Lessor's concurrence or hon-concurrence (as the case may be)
shall be delivered to Lessee within thirty (30) days of Lessee’s written request therefore.
All preparation fees and all expenses billed by Lessor applicable to the Lessor
Agreements shall be retained by Lessor. All preparation fees and expenses billed by

Lessee applicable to the Lessee Agreements shall be retained by Lessee.
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SECTION 14.03 — Lessee shall not execute any Lessee Agreements affecting
the Leased Premises having a term extending beyond the Initia! term of this Lease (or
beyond any given extended term which may be in effect at the time of execution)
without securing Lessor's express writtan consent.

Cancellation of any Lessee Agreement for any reason during the term of
this Lease must be approved, in advance and in writing, by Lessor. This approval or
non-approval (as the case may be) shall be forwarded to Lessee within thirty (30) days
of Lessee’s request therefore.

SECTION 14.04 — Lessee shall carefully supervise the use of the Leased
Premises by any third party to ensure that the value of the Leased Premises is not
diminished by reason of such use. In particular, Lessee shall ensure that (i) all uses of
the Leased Premises are pursuant to appropriate documentation and that all
unauthorized use is either covered by agreement or promptly removed from the Leased
Premises; (ii) no use is permitted which could jeopardize the value of the Leased
Premises and that Lessee Agreements for storage or handling of hazardous materials
are strictly in conformity with Lessor's policies; and (iii) upon the termination of any
Lessee Agreement for any reason whatsoever, the Leased Premises are cleared and
restored as required by the terms of the Lessee Agreements. In addition, if the
unauthorized use is of a type which would be covered by a Lessor Agreement, Lessee
shall prompily bring the unauthorized use to Lessor's attention.

"SECTION 14.05 -- Lessor reserves the exclusive right to grant easements or
other occupations by coal slurry pipelines, or fiber optic or other communication
systems or signboards. Any requests for such permits or easements shall be referred

to Lessor for appropriate action. Lessor will give at least thirty (30) days notice to
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Lessee prior to initiation of any easements or other accupations pursuant fo this
Section. Revenues from the granting by Lessor of those agreements shall accrue solely
to Lessor.

SECTION 14.06 — As soon as reasonably practicable after the Commencement
Date, Lessor shall assign fo Lessee all Lessee Agreements affecting the Leased
Premises and Lessee shall assume Lessor's duties and obligations thereunder. The
form of the Assignment and Assumption Agreement to be executed by Lessor and

Lessee is attached hereto as Exhibit D and hereby made a part hereof.

SECTION XV.
TERMINATION

SECTION 15.01 -- This Lease may be terminated as follows:
(a) By Lessee or Lessor:

1. on or at any time prior to the Commencement Date if any
substantive condition unacceptable to Lessee or to Lessor is
imposed in the regulatory approvals or exemptions contemplated
by Section V of this Lease for Lessee’s lease and operation of the
Leased Premises;

2. . upon the occurrence of an Event of Default as provided in Section
XIX;

upon thirty (30) days' notice to Lessee, as a consequence of an

w

Tttt unintefrupted abandonment or discontinuance of operations, as the
case may be, for six (6) months by Lessee over any line segment of
the Leased Premises {(other than an inconsequential abandonment

or discontinuance not affecting rail service generally over the Line)

G:MowiContracti(-184261002Fnal Do 29




EXHIBITF

Case 2:11-cv-01176-CW Document 5-1 Filed 12/19/11 Page 32 of 54

other than by reason of an event of force majeure, a lawful
embargo, or changes in the demand for service; or

4, upon thirty (30) days' notice to Lessor, following Lessee's obtaining
all necessary regulatory approvals or exemptions to pemmit Lessee
to abandon or discontinue rail operations.

(b) By Lessorpursuantto Section XIX,

(¢) By Lessee in the event Lessor is no longer able to interchange traffic with
the Lessee at Iron Springs, UT, or at an alternate location satisfactory to both Lessee
and Lessor.

(d) In the event that within 180 days after Commencement Date any of
Lessor's labor organizations cause a work stoppage as a resuit of this Lease and
Lessor is unable to negotiate a satisfactory resolution with the organization, Lessor shall
have the right, anytime within such 180 day period, to terminate this Lease by giving
thirty (30) days' written notice to Lessee. In such event Lessee shall deliver possession
of the Leased Premises to Lessor on such 30th day, subject to all necessary prior
regulatory approvals or exemptions, and Lessee shall comply with the provisions of
Section XV within such thirty (30) day period. Thereafter, Lessor will give Lessee the
right of first refusal to lease the Leased Premises, exercisable within one year following
Lessor's notice to Lessee, on the same terms as set forth in this Lease, provided the

conditions which caused termination pursuant to this Section 15.01(d) have, in Lessor's
sole opinion, been remedied; - — -~ 7

SECTION 15.02-- In the event of termination as provided in Section 15.01
above, future rental shall be abated as of the date this Lease is terminated and no

equity in title shall be deemed to have been accumulated by Lessee except as provided

GiiLewiCommci\C-18428v003Final.0oc 30




EXHIBIT F

Case 2:11-cv-01176-CW Document 5-1 Filed 12/19/11 Page 33 of 54

in Section 8.03. Lessee shall be liable for, and pay to Lessor, all rent accruing prior to
the date of such temination.

SECTION 15.03 - [n the event this Lease is terminated, Lessee ghall cooperate
with Lessor and/or Its designee in obtaining operating rights equivalent to those enjoyed
by Lessee. Lessee shall assign all Lessee Agreements affecting the Leased Premises
to Lessor,

SECTION 15.04 -- In the event of termination of this Lease, Lessee shall
immediately vacate the Leased Premises in an orderly manner. Upon any termination
resulting from an Event of Default by Lessee, Lessor or its designee may immediately
re-enter and take possession of the Leased Premises by providing written notice to
Lessee that this Lease has been terminated. Upon any termination resuiting from an
Event of Default, Lessor may immediately assign this Lease to a new lessee and that
lessee may immediately begin operation over the Leased Premises pursuant to the
terms of this Lease. Lessor or its designee at Lessor's discretion may immediately begin
operation over the Leased Premises if Lessee ceases operation on the Leased
Premises.

SECTION 15.05 -- Upon any termination of this Lease, Lessee agrees to make
available for sixty (60) days thereafter, without charge, any improvements thereon which
it may own or hold under lease (pursuant to Section 8.03 or otherwise) to Lessor or its
designee for use in rail freight service. For an additional period of sixty (60) days,
Lessor or its dééigriée i'nay p-ui'chase such imﬁfoveménis at market value less Lessee's
cost of removal; PROVIDED, HOWEVER, that if Lessee receives and is willing to

accept a bona fide offer to purchase any such Improvement(s), Lessee shall notify
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Lessor and Lessor shall have the right to purchase the said improvement for the same
price offered to Lesses within fifteen (15) days of Lessor's receipt of such notice.

SECTION 15.08 — In the event of termination of this Lease howsoever, Lessee
shall immediately file and prosecute in good falth and with full difigence any necessary
formal request for authorization for discontinuance of Lessee's operation over the
Leased Premises. In the event of Lessee’s failure to immediately comply with this
requirement, Lessee agrees that (a) Lessor may make the necessary formal request for
authorization for Lessee's discontinuance of operation, (b) Lessee will not oppose such
request filed by Lessor, (c) Lesses will pay all costs, including attorneys fees, incurred
by Lessor for filing and progressing such formal request and (d) Lessee will reimburse
Lessor for all other expenses and/or damages incurred by Lessor as a result of
Lessee’s failure to comply with the requirsment.

SECTION XVi,
COMPLIANCE WITH LAW

SECTION 16.01 -- Lessee agrees to comply with all provisions of law, and
Lessee will not knowingly do, or permit to be done, upon or about the Leased Premises,
anything forbidden by law or ordinances. Lessee further agrees to use its best efforts to

secure all necessary governmental authority for its operation on the Leased Premises.
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SECTION XViIl.
FORCE MAJEURE

SECTION 17.01 — Lessee shall have no obligation to operate over any portion of
the Leased Premises as to which it is-prevented from operating by Acts of God, public
autharity, strikes, riots, labor disputes, or any cause beyond its control; PROVIDED,
HOWEVER, Lessee shall use its best efforts to take whatever action is necessary or
appropriate to be able to resume its operations. In the event of damage or destruction
caused by an Act of God, Lessee shall commence repairs within 10 days of the
occurrence causing same and shall pursue such repairs with reasonable diligence.
Provided however, in the event that such damage or destruction is to such an extent as
to make repairs uneconomic, either party may terminate this lease provided both parties
have received STB authority to abandon that portion of the Leased Premises so
damaged or destroyed.

SECTION XviIl. -
DEFEASANCE

SECTION 18.01 —- Lessee shall not make any use of the Leased Premises
inconsistent with Lessor's right, title and interest therein and which may cause the right
to use and occupy the Leased Premises to revert to any party other than Lessor or
Railroad. So long as the Leased Premises are sufficient to permit Lessee to operate
between the termini described in Section 1, this Lease shall not be affected by any
determination, whether by judicial order, decree or otherwise, that ownership of any
" portion of the Leased Premises is vested in a person other than Lessor or Lessee, and
there shall be no abatement of rent on account of such determination. Lessor and
Lessee shall make all reasonable efforts to defend Lessor's title to the Leased Premises

against any adverse claims.

GALawAConiractiC-18426Y003Final Dac 3 3




EXHIBIT F

Case 2:11-cv-01176-CW Document 5-1 Filed 12/19/11 Page 36 of 54

SECTION XIX.
EVENTS OF DEFAULT

SECTION 19.01 — The following shall be Events of Default:

(a) Fallure by Lessee to make payments of rent or other amounts due and
payable for any reason arising in connection with this Lease or Lessee's operation over
the Leased Premises, or failure to provide insurance coverage as required under this
Lease, and such failure continues for ten (10) days following written demand therefore.

(b)  Filing of petition for bankruptcy, recrganization or arrangement of Lessee
by Lessee pursuant to the Bankruptcy Reform Act or any similar proceeding, which
petition is not dismissed within thirty (30) days. .

(c) Lessee breaches any provision of this Lease other than for the payment of
rent which is subject to subparagraph (a) above, and fails to cure such breach within
thirty (30) days after receipt of written natice of such breach from the Lessor or fails to
commence to cure such default within thirty (30) days, or, once commenced, fails to use
due diligence to complete the cure,

(d) The filing of any involuntary bankruptcy, receivership or arrangement
proceeding, which filing is not dismissed within 120 days.

SECTION XX.

BREACHES: REMEDIES

SECTION 20.01 -- Upon the occurrence of any breach of any term hereof the
injured party shall notify the breaching party in writing and specify the breach and what
" corrective action is desired to cure the breach. If, upon the expiration of thirty (30) days
from the receipt of said notice, the breach has not been cured (or, if such breach cannot
be cured within 30 days, steps have not been taken to effect such cure and pursued

with all due diligence within said period) and is a material breach, the injured party shall
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have the right, at its sole option, fo cure the breach if possible and be reimbursed by the
breaching party for the cost thereof, including any and all reasonable attomney's fees,
.and for any reasonably foreseeable consequential damages. Nothing hereln shall
prevent the injured party from resorting to any other remedy permitted under this Lease
or at law or equity, including seeking damages and/or specific performance, as shall be
necessary or appropriate to make the injured party whole in the premises. Failure of the
injured party to demand or enforce a cure for breach in one instance shall not be
deemed a waiver of its right to do so for any subsequent breach by the breaching party.
SECTION 20.02 -~ The failure of any party hereto to enforce at any time any of
the provisions of this Lease or to exercise any right or option which is herein provided
shall in no way be construed to be a waiver of such provision(s) as to the future, nor in
any way to affect the validity of this Lease or any part hereof or the right of either party
to thereafter enforce each and every such provision and to exercise any such right or
option. No waiver of any breach of this Lease shall be held to be a waiver of any other

or subsequent breach.

SECTION XXI.
ARBITRATION

SECTION 21.01 -- If at any time a question or controversy shall arise between
the parties hereto in connection with this Lease upon which the parties cannot agree,
(ather than questions or controversies arising under Sections XIX or XX which shall not
__be subject to arbitration), such question or controversy shall be submitted to and settled
by a single competent and disinterested arbitrator if the parties to the dispute are able to
agree upon such single arbitrator within twenty (20) days after written notice by one
party of its desire for arbitration to the other party. If the parties cannot so agree, the

party demanding such arbitration (the demanding party) shall notify the other party (the
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noticed party) in writing of such demand, stating the question or questions to be
submitted for decision and nominating one arbitrator. Within twenty (20) days after
receipt of said notice, the noticed party shall appoint an arbitrator, notify the demanding
party in writing of such appointment, and at its option submit a counter-statement of
question(s). Should the noticed party fail within twenty (20) days after receipt of such
notice to name its arbitrator, the arbitrator for the demanding party shall select one for
the noticed party so failing. The arbitrators so chosen shall select one additional
arbitrator to complete the board. If they fail to agree upon an additional arbitrator, the
same shall, upon application of any party, be appointed By the Chief Judge (or acting
Chief Judge) of the United States District Court for the District of Utah upon application
by any party after ten (10) days' written notice to the other party.

Upon selection of the arbitrator(s), said arbitrator(s) shall with reasonable
diligence dete@ine the questions as disclosed In the parties' statements, shall give all-
parties reasonable notice of the time and place (of which the arbitrator(s) shall be the
judge) of hearing evidence and argument, may take such evidence as they deem
reasonable or as either party may submit with witnesses required to be sworn, and may
hear arguments of counsel or others. If any arbitrator declines or fails to act, the party
{or parties in the case of a single arbitrator) by whom he was chosen or said judge shall
appoint another to act in his place. After congidering all evidence, testimony and
arguments, said single arbitrator or the majority of said board of arbitrators shall
promptly state such decision or award in writing which shall be final, binding and
conclusive on all parties to the arbitration when delivered to them. Until the arbitrator(s)
shall issue the first decision or award upon any question submitted for arbitration,
performance under the Lease shall continue in the manner and form existing prior to the
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‘ rise of such question, After delivery of said first decision or award, each party shall

forthwith comply with said first decision or award immediately after receiving it.

SECTION 21.02 — Each party to the arbitration shall pay the compensation,
costs and expenses of tfie arbitrator appointed in its behalf and all fees and expenses of
its own witnesses, Exhibits and counsel. The compensation, cost and expenses of the
single arbitrator or the additional arbitrator in the board of arbitrators shall be paid in
equal shares by all parties to the arbitration.

The non-privileged books and papers of all parties, as far as they relate to

any matter submitted for arbitration, shall be open to the examination of the other
parties and the arbitrator(s).

SECTION XXIi.
DIVISIONS, RECIPROCAL SWITCH CHARGES, EQUIPMENT,

COMMERCIAL SUPPORT, AAR AGREEMENTS

SECTION 22.01 - For the term of this Lease, Lessee will collect from its
customers charges for its movement of traffic interchanged with Lessor at Iron Springs,
UT. Lessor will collect charges for the movement of freight on its lines beyond Iron
Springs, UT.

SECTION 22,02 ~

(a) Except as modified by this Lease, the Code of Rules of the Association of

American Railroads ("AAR") governing the interchange and accounting of freight cars

between railroads then in effect shall apply.

(b) “Lessee shall be responsible for furnishing freight car equipment, for

loading by shippers and industries located on the Leased Premises. If Lessee does not
have available freight car equipment at any given time when Lessor Is to be the

connecting road haul carrier, Lessor shall have the first right of refusal to furnish freight
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car equipment for loading on Lessee. Lessor will make evety reasonable effort to
supply such equipment upon receipt of reasonable notice from Lessee. If Lessor is
unable to supply freight car equipment after reasonable notice, Lessee shall obtain such
equipment from any other supplier.

(c) Lessee shall be responsible for paymént of all car hire and shall perform
its own car hire accounting in accordance with AAR Code of Car Hire Rules - Freight.

(d) In performing repairs to railcars, the Lessee agrees that the then current
AAR Interchange Rules (the "Rules”) shall govemn all repairs and that any type of repair
work that is not covered or required by the Rules must be authorized in advance by the
owner or lessee of the rallcar as set forth in the Rule.

(e) Prior to the Commencement Date of this Lease , Lessee, at its sole
expense, will have arranged with a reliable vendor (acceptable to Lessor) for electronic
transmission of information between Lessor and Lessee or its affiliated companies with
such electronic transmissions to be in compliance with all applicable federal, state and
local laws and regulations and also all applicable Lessor standards including , without
limitation , timely and accurate transmissions to Railinc.

SECTION 22.05 — Leésee agrees to the following: (i)Lessor shall permit Lessor’s
maintenance of way employees (Lessor Employees) currently working on the Leased
Premises to seek employment with Lessee, Lessee agrees to give priority consideration
for employment to said Lessor Employees for one year following the commencement
" date of this Lease. The terms of such employment (including, but not limited to,
seniority, rates of pay, benefits and employees' responsibilities) shall be determined by

Lessee; and (i) if an effort is undertaken by the Brotherhood of Maintenance of Way
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Employees (BMWE) to organize maintenance of way employees working on the Leased
Premises, Lessee will assume a neutral stance in such union organizing effort.

SECTION XXIIl.
MISCELLANFOUS

SECTION 23.01-- Entire Agreement. This Lease expresses the entire
agreement between the parties and supersedes all prior oral or written agreements,
commitments, or understandings with respect to the matters provided for herein, and no
madification of this Lease shall be binding upon the parly affected unless set forth in
writing and duly executed by the affected party.

SECTION 23.02 -- Nofices. All notices, demands, requests or other
communications which may be or are required to be given, served or sent by any party
to the other pursuant to this Lease shall be in writing and shall be deemed to have been
properly given or sent:

(@) If intended for Lessor, by mailing by registered or certified mail, return
receipt requested, with postage prepaid, addressed to Lessor at:

Union Pacific Railroad Company
1400 Douglas Street
Mailstop 1350
Omaha, Nebraska 68179
Attention: Director Rait Line Planning

(b)  If intended for Lessee, by mailing by registered or certified mail, retumn
receipt requested, with postage prepaid, addressed to Lessee at:

... Palladonlron _
554 South 300 East, Suite 250
Sailt Lake City, UT 84111
Aftention: Vice President
SECTION 23.03 -- Each notice, demand, request or communication which shall

be mailed by registered or certified mail to any party in the manner aforesaid shall be
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deemed sufficiently given, served or sent for all purposes at the time such notice,
demand, request or communication shall be either received by the addressee or refused
by the addressee upon presentation. Any party may change the name of the reciplent
of any notice, or his of her address, at any time by complying with the foregoing
procedure. '

SECTION 23.04 -- This Lease shall be binding upon and inure to the benefit of
Lessor and Lessee, and shall be binding upon the succeséors and assigns of Lessee,
subject to the limitations hereinafter set forth. Lessee may not assign its rights under
this Lease or any interest therein, or attempt to have any other person assume its
obligations under this Lease, without the prior written consent of Lessor, which consent
shall not unreasonably be withheld; PROVIDED, HOWEVER, in the event Lessee elects
to assign its interest in the Leased Premises, and Lessor consents to this assignment,
Lessee will first secure the approval of the STB, and/or, such other regulatory approvals
as may be then required; and PROVIDED FURTHER, that Lessor has gpproved the
financial condition and operational ability of the new Lessee, which approval will not be
unreasonably withheld and which evaluation of the new Lessee will be consistent with
then existing practices in the industry.

SECTION 23.05 — For purposes of this Leass the term "knowledge” shall mean
that which is known by an officer of the Lessor at tﬁe level of Vice President or above.

éECTlON 23.06 -- If fulfillment of any provision hereof or any transaction related
" hereto shall involve trénscendi;xg the limit of valid'ily_ prescribed by law, then the
obligation to be fulfilled shall be reduced to the limit of such validity; and if any clause or
provision herein contained operates or would prospectively operate to invalidate this

Lease in whole or in part, then such clause or provision only shall be held ineffective, as
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' though not herein contained, and the remainder of this Lease shall remain operative
and in full force and effact.

SECTION 23.07 - Article headings used in this Lease are inserted for
convenience of reference only and shall not be desmed to be a part of this Lease for
any purpose.

SECTION 23.08 ~ This Lease shall be governed and construed in accordance
with .the laws of the State of Utah. Lessee's operations under this Lease shall also
comply with the applicable provisions of Federal law and the applicable rules,
regulations and policies of any agency thereof.

SECTION 23.09 -- No modification, addition or amendments to this Lease or any
of the Appendices shall be effective unless and until such modiﬂcatibn. addition or
amendment is in writing and signed by the parties.

SECTION 23.10 -- This Lease may be executed in any number of counterparts,
each of which shall be deemed to be an original and all of which together shall be
deemed to be one and the same instrument.

IN WITNESS WHEREOF, the parties hereto have caused this Lease to be duly

executed on their behalf, as of the date first herein written.

UNION PACIFIC RAILROAD COMPANY

By -
__Ti{le:. %EE%FW] B

PIC RAILROAD LLC

oL At T e

Title: Rresselorar ¢ Len
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Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E

LEASE EXHIBITS

Map

Track, Crossing, Operation Agreements being assigned to Lessee
interchange Agreément

Assignment & Assumption Agreement

Insurance Certificate
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Comstock Assignment List

PROJ_NBR PURP_DESC PART_NAME cIiTY
667805 Crossing - Private Roadway  Utah Comstruction Company Iron Mountain

1145

MP_STRT ANNL_AMT :

0

Bxhibit B
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EXHIBIT C

UP-PIC INTERCHANGE AGREEMENT
IRON SPRINGS, UTAH

THIS AGREEMENT, made and entered into as of this day of July, 2008,
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation,
hereinafter referred to as "UP", and PIC RAILROAD LLC, a Utah LLC, hereinafter
referred to as "PIC". UP and PIC are sometimes referred to herein individually as
“Party” and collectively as "Parties";

WHEREAS, the Parties desire to establish an arrangement for effecting the
delivery and receipt of interchange railroad equipment between UP and PIC at Iron
Springs, Utah; and

WHEREAS, the Parties desire to set forth in writing the understanding of the
Parties respecting the use of UP’s and PIC's tracks (owned or leased by PIC) for
effecting the delivery of said cars to be interchanged.

NOW THEREFORE, in consideration of the mutual covenants and condifions
contained herein, the Parties agree as follows:

Section 1. The tracks of UP and PIC (owned or leased by PIC) at fron
Springs, Utah to be used for interchange of traffic between the Parties (the "Interchange
Tracks") shall be mutually designated, from time to time, by the appropriate operating
officers of UP and PIC, or their representatives.

Section 2. The Parties hereby grant the right, during the term hereof, to
use the Interchange Tracks in or incident to the delivery of cars to be interchanged
between the Parties. No cars, engines or other equipment of either Party shall be so
placed on the tracks to be used for delivery of interchange as to be dangerously close
to, or in such manner as to interfere in any way with the operation of, the track(s) with
which tracks used for interchange purposes connect.

Section 3. Interchange of cars between the Parties shall be in
accordance with the Field and Office Manuals of the AAR Interchange Rules and Code

of Car Service Rules adopted by the Association of American Railroads (AAR), except

" that each Party in the movement of cars to be interchanged to the other Party shall, for
the purposes of liabllity hereunder, be deemed to have sole care, custody and control of
all cars to be interchanged to said other Party until the delivering Party has placed cars
to be interchanged on the Interchange Tracks, and the engine or engines of the
delivering Party have been uncoupled from such cars.
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Section 4. UP and PIC in operating its engines and cars on and over the
Interchange Tracks, shall accept such tracks as they find them and shall not, by reason
of any failure, deficiency or defect therein or failure or neglect in the maintenance
thereof, have or make against UP or PIC any claim or demand for any loss, damage,
mjugczr death whatsoever arising from or incident to such deficiency, defect, failure or
neg

Section 5. UP and PIC undertake and agree, in respect to their use
hereunder of any trackage and the aperation of equipment thereon and thereover, to
comply with all applicable Federal and State laws or regulations, and all applicable
rules, regulations, and orders promulgated by any Municipality, Board or Commission
with respect thereto for the protection of employees or other persons or Parties, and if
any failure on their part to comply therewith shall result in any fine, penalty, cost or
charge being assessed, imposed or charged against the other Party, promptly to
reimburse and indemnify the other Party for or on account of such fine, penalty, cost or
charge; and further agree in the event of any such action, upon notice thereof being
given by the other Party, to defend such action free of cost, charge or expense to the
other Party. '

In the event the use of the Interchange Tracks in or Incident to effecting
delivery and receipt of cars te be interchanged hereunder shall be interrupted or traffic
thereover delayed at any time from any cause, neither Party shall have any claim
against the other Party for liability on account of loss or damage of any kind resuiting
from such interruption or delay.

Section 6. In the event of any loss, damage, injury or death upon or near
the Interchange Tracks, or in the event of any damage to the Interchange Tracks or
their appurtenances, caused by the negligence or wrongful act of any employee or
employees engaged solely in the service of one of the Parties hereto, or caused by the
negligent movement of any locomotive, train, or car of such Party or by defective rolling
stock of such Party, all such loss, damage, injury and death and liability with respect
thereto shall be borne, assumed and paid by such Party, and such Party shall indemnify
and save harmless the other Party hereto from and against any and all cost, damage,
expense and liability resulting directly or indirectly therefrom.

In the event of any loss, damage, injury or death on or near the
interchange Tracks, or in the event of any damage to the Interchange Tracks or their
appurtenances, caused by the joint or concuring negligence or wrongful acts of
employees of both Parties hereto, or by defective rolling stock or equipment of both of
the Parties hereto, or by any combination of the above factors involving both Parties,
- -then- (1) each Party hereto-shall-bear-all-loss;-damage and -injury to-its-own property
(excepting the Interchange Tracks and appurtenances) and to property in its custody,
and all losses, charges, costs and expenses for personal injuries to or deaths of its
passengers and employees, and (2) as to other persons and their property and as to the
Interchange Tracks and appurtenances, the cost of such loss, damage, injury and/or
death shall be equally apportioned between the Parties hereto.

In the event of loss, damage, injury or death from any other cause, or in
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<

the event the cause of such loss, damage, injury or death cannot be determined, (1)
each Party hereto shall bear all loss, damage and injury to its own property (except the
Interchange Tracks and their appurtenances) and property in its custody, and all losses,
charges, costs and expenses for personal injuries to or deaths of its passengers and
employees, and (2) as to other persons and their property and as to the Interchange
Tracks and their appurtenances, the cost for such loss, damage, injury and/or death
shall be equally apportioned between the Parties hereto; provided, however, that if the
equipment and/or employees of only one Party hereto is involved, said Party shall bear
the entire cost of such loss, damage, injury and/or death.

Any locomotive, train or other equipment used or operated by either Party
hereto on the Interchange Tracks shall for the purposes of this Agreement be deemed
to be the locomotive, train or other equipment of such Party whether owned by it or not.

Anything hersinbefore in this Section to the contrary notwithstanding, no
Party shall have any claim against the other Party for Loss and Damage caused by or
resulting from interruption of or delay of such Party’s operations or business activities.

Each of the Parties hereto covenants and agrees that it will forever
indemnify and save harmless the other Party, its successors and assigns, from and
against any and all liability or claims for damages, costs and expenses herein assumed
by each of them; PROVIDED, HOWEVER, that the Party liable, in whole or in part, as to
any claim or suit filed against the other Party shall be given prompt notice thereof and
the opportunity to join in or take over, as may be appropriate, the defense and
settlement of such claim or suit. No settlement which would result in one Parly's
payment of in excess of Fifty Thousand Dallars ($50,000) shall be made by either of the

Parties without the authority of the other Party.

All releases taken pursuant to the settlement of claims or suits involving
joint liabilities shall include all Parties hereto involved, and copies shall be furnished to
each of them.

Nothing in this Agreement shall act to prohibit any Party from bringing suit
against persons or companies not Parties hereto if acts of said persons or companies
were the sole or partial cause of damages to that Party.

Section 7. This Agreement shall take effect as of the date herein first
written, and shall continue in full force and effect until terminated by either Party on not
less than thirty (30) days prior written notice to other Party.

Section 8. This Agreement shall constitute the complete agreement
concerning the delivery of interchange traffic between the Parties and shall be binding
~ upon and inure to the benefit of the Parties and theirrespected successors and assigns.
Any change or amendment hereto must be mutually agreed to in writing by the Parties.
This Agreement is solely for the benefit of the Parties hereto, and nothing contained
herein shall be considered to create any right to any third Party.
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IN WITNESS WHEREOQOF, the Parties have caused this Agreement to be
executed in duplicate as of the date first above written.

UNION PACIFIC RAILROAD COMPANY PIC RAILROAD LLC

By, . . By
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EXHIBIT D
&SIGN_MENT AND ASSUMPTION AGREEMENT

FOR VALUE RECEIVED, UNION PACIFIC RAILROAD COMPANY, a Delaware
corporation ("Assignor”), ASSIGNS AND TRANSFERS to PIC RAILROAD LLC, a Utah
LLC ("Assighes"), its successors and assigns, all of Assignor’s right, title and interest in
and to the agreements, leases and license (collectively, “Licanses™) to the extent the
Licenses affect the property leased to Assignee under the Lease Agreement by and
between Assignor and Assignee dated as of July___, 2008 (“Property”) and which
Licenses are listed on Appendix A.

Assignee agrees to (a) perform all of the obligations of Assignor pursuant to the
Licenses as they relate to the Property accruing after the date hereof, and (b)
indemnify, defend and hold Assignor harmless from and against any and all claims,
causes of actions and expenses (including reasonable attorney's fees) incurred by
Assignor and arising out of (1) Assignee's failure to comply with terms of the Licenses
as they relate to the Property after the date hereof, and (2) claims under the Licenses
as they relate to the Property by the licenses named in the Licenses accruing after the
date hereof as they relate to the Property.

This Assignment and Assumption Agreement is made and accepted without
recourse against Assignor as to the performance by any party under such Licenses.

All exhibits attached to this Assignment and Assumption Agreement are
incorporated herein for all purposes.

Dated this day of July, 2008.
UNION PACIFIC RAILROAD COMPANY,
a Delaware corporation

By:

Title;

PIC RAILROAD LLG, a Utah LLG

- BY. R . - e

Title;
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EXHIBITE

Comstock Subdivision Lease Union Pacific Rallroad
Contract Insurance Requirements

Leased Track

Lessee shall, at its sole cost and expense, procure and maintain during the life of this
Agreement (except as otherwise provided in this Agreement) the following insurance
coverage:

A. Commercial General Liabllity insurance. Commercial general liability (CGL)
with a limit of not less than $10,000,000 each occurrence and an aggregate limit of not
less than $10,000,000. CGL insurance must be written on 1SO occurrence form CG 00
01 12 04 (or a substitute form providing equivalent coverage).

The policy must also contain the following endorsement, which must be stated on the

certificate of insurance: -
¢ Contractual Liability Railroads ISO form CG 24 17 10 01 (of a substitute form
providing equivalent coverage) showing “Union Pacific Railroad Company Property”

as the Designated Job Site.

B. Business Automobile Coverage insurance. Business auto coverage writte_n on
ISO form CA 00 01 (or a substitute form providing equivalent liability coverage) with a

combined single limit of not less $5,000,000 for each accident.

The policy must contain the following endorsements, which must be stated on the
certificate of insurance:

¢ Coverage For Certain Operations In Connection With Railroads 1SO foom CA 20
70 10 01 {or a substitute form providing equivalent coverage) showing “Union
Pacific Property” as the Designated Job Site.

¢ Motor Carrier Act Endorsement - Hazardous materials clean up (MCS-90) if
required by law.

C. Workers Compensation_and Empiovers Liability insurance. Coverage must

include but not be limited to:
e lessee's statutory liability under the workers' compensation laws of the
state(s) affected by this Agreement. .
"¢ Employers' Liability (Part B) with limits of at least $500,000 each accident,
$600,000 disease policy limit $500,000 each employee.

If Lessee is self-insured, evidence of state approval and excess workers compensation
coverage must be provided. Coverage must include liability arising out of the U. S
Longshoremen's and Harbor Warkers' Act, the Jones Act, and the Outer Continental

Shelf Land Act, if applicable.
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The policy must contain the following endorsement, which must be stated on the
certificate of insurance:

¢ Altemate Employer endorsement 1SO form WC 00 03 01 A (or a substitute form

providing equivalent coverage) showing Railroad in the schedule as the altemate

employer.
D. Umbrella or Excess insurance. If Lessee utilizes umbrella or excess policies,

these policles must *follow form” and afford no less coverage than the primary policy.

ar ments

E. Al policy(ies) required above (except worker's compensation and employers
liability) must include Ralilroad as “Additional insured” using ISO Additional Insured
Endorsements CG 20 36, and CA 20 48 (or substitute forms providing equivalent
coverage). The coverage provided to Railroad as additional insured shall, to the extent
provided under ISO Additional Insured Endorsement CG 20 26, and CA 20 48 provide
coverage for Railroad’s negligence whether sole or partial, active or passive, and shall
not be limited by Lessee's liability under the indemnity provisions of this Lease.

F. Punitive damages exclusion, if any, must be deleted (and the deletion indicated
on the certificate of insurance), uniess the law governing this Agreement prohibits all
punitive damages that might arise under this Agreement.

G. Lessee waives all rights of recovery, and its insurers also waive all rights of
subrogation .of damages against Railroad and is agents, officers, directors and
employees. This waiver must be stated on the certificate of insurance.

H. Prior to commencement of the Lease, Lessee shall furnish Railroad with a
certificate(s) of insurance, executed by a duly authorized representative of each insurer,
showing compliance with the Insurance requirements in this Agreement.

8 All insurance policies must be wiitten by a reputable insurance company
acceptable to Railroad or with a current Best's Insurance Guide Rating of A- an_d Class
VIl or better, and authorized to do business in the state(s) in which the work is to be

performed.

J.  The fact that insurance is obtained by Lessee, or by Railroad on behaif of Le_ssee,
will not be deemed to release or diminish the liability of Lessee, including, without

limitation, liability under the indemnity provisions of this Agreement Damages
-~ recoverable by Railroad from Lessee or any third party will ot be lifmited by the @amount

of the required insurance coverage.

G:ALawAConiraciC-1842B1003FInal.0oc 49
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D D ASE E T

This Addendum to Lease Agresment dated as of April 21, 2009, is entered into

between Unlon Paclfic Railroad Company (Lessor) and PIC Rallroad, Inc. (Lessee).
RECITALS

WHEREAS, Lessor and PIC Rallroad, LLC entered into a Lease Agreement as
of July 31, 2008, for PIC Railroad, LLC's operation between lron Springs, Utah and Iron
Mountain, Utah; and

WHEREAS, the Lessse’s corporate name was incorrectly stated in that July 31,
2008 Lease Agresment as PIC Railroad, LLC; and

WHEREAS, Lessor and PIC Rallroad, Inc. desire to execute an Addendum to
the Lease Agreement that correctly designates the Lesses’s corporate name.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Addendum and in the Lease Agreement, Lessor and P|C Railroad, Inc. hereby agree as
follows:

1. All references In the Lease Agreament to PIC Railroad, LLC shall be
changed to PIC Raiiroad, inc.

2. This Addendum shall be permanently attached to the Lease Agresment;

and

3. All other provisions of the Lease Agreerment shall remain in full force and

effect,

Addendum to Leage Agreement -1-
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WHEREFORE, authorized representatives of Lessor and PIC Railroad, Inc. have

signed this Addendum below.
PIC RAILROAD, INC. UNION PACIFIC RAILROAD COMPANY
By: 4‘ W. c.'/l__ By: Mﬁv
7 /N .
Title: c £0 Title: Assistant Vice President — Real Estate

Addendum to Lease Agreement -2~
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UP-PIC INTERCHANGE AGREEMENT
(RON SPRINGS, UTAH

THIS AGREEMENT, made and entered into as of this _8|S" day of July, 2008,
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation,
hereinafter referred fo as "UP", and PIC RAILROAD LLC, a Utah LLC, hereinafter
referred to as "PIC". UP and PIC are sometimes referred to herein individually as
"Party” and collectively as "Parties™;

WHEREAS, the Parties desire to establish an arrangement for effecting the
delivery and receipt of interchange railroad equipment between UP and PIC at Iron
Springs, Utah; and

WHEREAS, the Parties desire to set forth in writing the understanding of the
Parties respecting the use of UP's and PIC's tracks (owned or leased by PIC) for
~ effecting the delivery of said cars to be interchanged.

NOW THEREFORE, in consideration of the mutual covenants and conditions
contained herein, the Parties agree as follows:

Section 1. The tracks of UP and PIC (owned or leased by PIC) at Iron
Springs, Utah to be used for interchange of traffic between the Parties (the “Interchange
Tracks") shall be mutually designated, from time to time, by the appropriate operating
officers of UP and PIC, or their representatives.

Section 2. The Parties hereby grant the right, during the term hereof, to
use the Interchange Tracks in or incident to the delivery of cars to be interchanged
between the Parties. No cars, engines or other equipment of either Party shall be so
placed on the tracks to be used for delivery of interchange as to be dangerously close
to, or in such manner as to interfere in any way with the operation of, the track(s}) with
which tracks used for interchange purposes connect.

Section 3. Interchange of cars between the Parties shall be in
accordance with the Field and Office Manuals of the AAR Interchange Rules and Code
of Car Service Rules adopted by the Association of American Rallroads (AAR), except
that each Party in the movement of cars to ba interchanged to the other Party shall, for
the purposes of liability hereunder, be deemed to have sole care, custody and control of
all cars to be interchanged to sald other Party untit the delivering Party has placed cars

. to be interchanged on the Interchange Tracks, and the engine or engines of the ... .. ... .
-~delivering Party have beén uncoupled from such cars.

Section 4. UP and PIC in operating its engines and cars on and over the
Interchange Tracks, shall accept such fracks as they find them and shall not, by reason
of any failure, deficiency or defect therein or failure or neglect in the maintenance
thereof, have or make against UP or PIC any claim or demand for any loss, damage,
injury or death whatsoever arising from or incident to such deficiency, defect, failure or
neglect.
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Section 6. UP and PIC undertake and agres, in respect to their use
hereunder of any trackage and the operation of equipment thereon and thereover, to
comply with all applicable Federal and State laws or regulations, and all applicable
rules, regulations, and orders promulgated by any Municipality, Board or Commission
with respect thereto for the protection of employees or other persons or Parties, and if
any failure on their part to comply therewith shall result in any fine, penalty, cost or
charge being assessed, imposed or charged against the other Party, promptly to
reimburse and indemnify the other Party for or on account of such fine, penalty, cost or
charge; and further agree in the event of any such action, upon notice thereof being
git;en Ft:y rg;e other Party, to defend such action free of cost, charge or expense to the
other Party.

In the event the use of the Interchange Tracks in or incident to effecting
delivery and receipt of cars to be interchanged hersunder shall be interrupted or traffic
thereover delayed at-any time from any cause, neither Party shall have any claim
against the other Party for liability on account of loss or damage of any kind resulting
from such interruption or delay.

Section 6. In the event of any loss, damage, injury or death upon or near
the Interchange Tracks, or in the event of any damage to the Interchange Tracks or
their appurtenances, caused by the negligence or wrongful act of any employee or
employees engaged solely in the service of one of the Parties hereto, or caused by the
negligent movement of any locomotive, train, or car of such Party or by defective rolfing
stock of such Party, all such loss, damage, injury and death and liability with respect
thereto shall be bome, assumed and paid by such Party, and such Party shall indemnify
and save harmless the other Party hereto from and against any and all cost, damage,
expense and liability resulting directly or indirectly therefrom.

In the event of any loss, damage, injury or death on or near the
Interchange Tracks, or in the event of any damage to the Interchange Tracks or their
appurtenances, caused by the joint or concurring negligence or wrongful acts of
employees of both Parties hereto, or by defective rolling stock or equipment of both of
the Parties hereto, or by any combination of the above factors invalving both Parties,
then (1) each Party hereto shall bear all loss, damage and injury to its own property
(excepting the Interchange Tracks and appurtenances) and to property in its custody,
and all losses, charges, costs and expenses for personal injuries to or deaths of its
passengers and employees, and (2) as to other persons and their property and as to the
Interchange Tracks and appurtenances, the cost of such loss, damage, injury and/or
death shall be equally apportioned between the Parties hereto.

- - In the event of loss, damage, injury or death from any other cause, or in

the event the cause of such loss, damage, injury or death cannot be determined, (1)
each Party hereto shall bear all loss, damage and injury to its own property (except the
Interchange Tracks and thelr appurtenances) and property in its custody, and all losses,
charges, costs and expenses for personal injuries to or deaths of its passengers and
employees, and (2) as to other persons and thelr property and as to the Interchange
Tracks and their appurtenances, the cost for such loss, damage, injury and/or death

2
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shall be equally apportioned between the Parties hereto; provided, however, that if the
equipment and/or employees of only one Party hereto is involved, sald Parly shall bear
the entire cost of such loss, damage, injury and/or death.

Any locomotive, train or other equipment used or operated by either Party
hereto on the interchange Tracks shall for the purposes of this Agreement be deemed
to be the locomotive, train or other equipment of such Party whether owned by it or not.

Anything hereinbefore In this Section to the contrary notwithstanding, no
Party shall have any claim against the other Party for Loss and Damage caused by or
resulting from interruption of or delay of such Party's operations or business acfivities.

Each of the Parties herefo covenants and agrees that it will forever
indemnify and save harmless the other Parly, its successors and assigns, from and
against any and all fiability or claims for damages, costs and expenses herein assumed
by each of them; PROVIDED, HOWEVER, that the Party liable, in whole or in part, as to
any claim or suit filed against the other Party shall be given prompt notice thereof and
the opportunity to join in or take over, as may be appropriate, the defense and
seftiement of such claim or suit. No setiement which would result in one Party's
payment of in excess of Fifty Thousand Dollars ($50,000) shall be made by either of the
Parties without the authority of the other Party.

All releases taken pursuant to the seftlement of claims or suits involving
joint liabilities shall include all Parties hereto involved, and copies shall be furnished fo

each of them. .
Nothing in this Agreement shall act to prohibit any Party from bringing suit

against persons or companies not Parties hereto if acts of said persons or companies
were the sole or partial cause of damages to that Party.

Section 7. This Agreement shall take effect as of the date herein first
written, and shall continue In full force and effect until terminated by either Party on not
less than thirty (30) days prior written notice fo other Party.

Section 8. This Agreement shall constitute the complete agreement
concerning the delivery of interchange traffic between the Parties and shall be binding
upon and inure to the benefit of the Parties and their respected successors and assigns.
Any change or amendment hereto must be mutually agreed to in writing by the Parties.
This Agreement is solely for the benefit of the Parties hereto, and nothing contained
herein shall be considered to create any right to any third Party.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be
execuited in duplicate as of the date first above wiitten.

UNION PACIFIC RAILROAD COMPANY PIC RAILROAD LLC

NI Wl

G:\LawiContracl\C18428\004.doc



file://8428/004.doc

EXHIBIT F
Case 2:11-cv-01176-CW Document 5-2 Filed 12/19/11 Page 6 of 7

ADDENDUM TO UP-PIC INTERCHANGE AGREEMENT

This Addendum to UP-PIC Interchange Agreement dated as of April 24, 2009, Is
entered Into between Unlon Paclfic Rallroad Company (UP) and PIC Rallroad, Inc.
(PICR).

B E LS

WHEREAS, UP and PIC Railroad, LL.C entered into a UP-PIC Interchange
Agreement as of July 31, 2008, for interchange of traffic at iron Springs, Utah; and

WHEREAS, the PICR's corporate name was incorrectly stated in that July 31,
2008 UP-PIC Interchange Agreement as PIC Railroad, LLC; and

WHEREAS, UP and PICR desire to execute an Addendum to the UP-PIC
Interchange Agreement that correctly designates I?lCR'S corporate name.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Addendum and in the UP-PIC Interchange Agreement, UP and PICR hereby agree as

follows:

1. All references in the UP-PIC Interchange Agreement to PIC Railroad, LLC

shall be changed to PIC Railroad, Inc.
2. This Addendum shall be permanently attached to the UP-PIC Interchange

Agreement; and

3. All other provisions of the UP-PIC Interchange Agreement shall rematn in

full force and effect.

Addendum to UP-PIC I/C Agreement «1-
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WHEREFORE, authorized representatives of UP and PICR have signed this

Addendum below,

PIC RAILROAD, INC. UNION PACIFIC RALROAD COMPANY
ool C7C o AC

Title: leo Tite: Orecetoe- Tomr /;'o:/}—/yq

Addendum to UP-PIC I/C Agreement -2
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Law OFFICE
THOMAS E MCEARLAND, PC.
208 SoutH LASALLE STRERT - SUITE 1890
CHICAGO, ILLINOIS 60604-1112
TELEPHONE (312) 236-0204
Fax (312) 201-9695

mcfarland®aol.com
THOMAS E MCEARLAND
August 14, 2006
By UPS overnight mail
Vernon A. Williamg, Secretary OfﬁcsEoI?;ErgeEeDedlngs
Cave Contog] F St Tts AU 15 2008

1925 K Street, N.W. Pubﬁgré&fm d

Washington, DC 20423-0601 2. /7 ;LS 9

Re:  Finance Docket No. 34896, PIC Railroad LLC -- Lease and Operation Exemption
-- Union Pacific Railroad Comp%erween Iron Springs and Iron Mountain, UT

L/
Finance Docket No. 34897, Jron Bull Railroad Company LLC -- Operation
Exemption -- PIC Railroad LLC Between Iron Springs and fron Mountain, UT

Dear Mr. Williams:

Enclosed please find an original and 10 copies of Verified Notices of Exemption Under
49 C.F.R. 1150.31, for filing with the Board in the above referenced matter.

Also enclosed is $3,000 for the filing fee.

Very truly yours,

Mo YA Lonhond

Thomas F. McFarland
Attorney for Applicants

TMcF:ki:enc:wp8.0\1 157
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BEFORE THE
SURFACE TRANSPORTATION BOARD

PIC RAILROAD LLC -- LEASE AND
OPERATION EXEMPTION -- UNION
PACIFIC RAILROAD COMPANY
BETWEEN IRON SPRINGS AND [RON
MOUNTAIN, UT

FINANCE DOCKET
NO. 34896

IRON BULL RAILROAD COMPANY LLC
-- OPERATION EXEMPTION -- PIC
RAILROAD LLC BETWEEN IRON
SPRINGS AND IRON MOUNTAIN, UT

FINANCE DOCKET
NO. 34897

N S Nt et st N s S Nt

VERIFIED NOTICES OF EXEMPTION
UNDER 49 C.F.R. § 1150.31

PIC RAILROAD LLC IRON BULL RAILROAD
554 South 300 East, Suite 250 COMPANY LLC
Salt Lake City, UT 84111 P.0. Box 1339

Cedar City, UT 84721

Applicants

By: THOMASF. McFARLAND
THOMAS F. McFARLAND, P.C.
208 South LaSalle Street, Suite 1890
Chicago, IL 60604-1112
(312) 236-0204

Autorney for Applicants

DATE FILED: August 15, 2006
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BEFORE THE
SURFACE TRANSPORTATION BOARD

PIC RAILROAD LLC -- LEASE AND
OPERATION EXEMPTION -- UNION
PACIFIC RAILROAD COMPANY
BETWEEN IRON SPRINGS AND IRON
MOUNTAIN, UT

FINANCE DOCKET
NO. 34896

IRON BULL RAILROAD COMPANY
LLC — OPERATION EXEMPTION -- PIC
RAILROAD LLC BETWEEN IRON
SPRINGS AND IRON MOUNTAIN, UT

FINANCE DOCKET
NO. 34897

VERIFIED NOTICES OF EXEMPTION
UNDER 49 C.F.R. § 1150.31

Pursuant to 49 C.F.R. § 1150.31, et seq. and 49 U.S.C. § 10502(a), PIC RAILROAD LLC
(PICR) hereby provides notice of an exemption from 49 U.S.C. § 10901 for its lease from Union
Pacific Railroad Company (UP) and operation! of a rail linc known as the Comstock Subdivision
that extends between Milepost 0.1 at or near Iron Sprinés and Milepost 14.7 at or near Iron
Mountain, a distance of 14.6 miles in Iron County, Utah (“the Rail Line™).

In addition, IRON BULL RAILROAD COMPANY LLC (IBR), pursuant to the same
regulations and statute, hereby providcs notice of an exemption from 49 U.S.C. § 10901 for its
operation of the Rail Line pursuant to an operating agreement with PICR.

The Rail Line is depicted on a map that is attached hereto as Appendix 1.

¥ Although PICR will enter into an agreement whereby Iron Bull Railroad
Company, LLC (IBR) will operate the Rail Line, PICR seeks an exemption for operation for its
residual common carrier obligation to operate the Line in the event that IBR were to cease
operations.

2-
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The Notice in Finance Docket No. 34897 is related to a Verified Notice of Exemption
from 49 C.F.R. § 1180.2(d)(2) filed on the same date in Finance Docket No. 34898, Michael R.
Root -- Continuance in Control Exemption -- Iron Bull Railroad Company LLC, wherein Mr.
Michael Root has provided verified notice under the class exemption for common contro! of
noncontiguous rail lines at 49 C.F.R. § 1180.2(d)(2) of an exempfion from 49 U.S.C. § 11323 for
his continuance in control of IBR when IBR becomes a rail carrier.

INFORMATION REQUIRED BY 49 C.F.R. § 1150.33

(a) The full name and address of the applicants;

The full name of applicant in Finance Docket No. 34896 is PIC Railroad LLC, 554 South
300 East, Suite 250, Salt Lake City, UT 84111. The full name of applicant in Finance Docket
No. 34897 is Iron Bull Railroad Company LLC, P.O. Box 1339, Cedar City, UT 84721.

() The name, address, and telephone number of the representative of the applicant who
should receive correspondence;

Applicants’ representative is Thomas F. McFarland, Thomas F. McFarland, P.C., 208
South LaSalle Street, Suite 1890, Chicago, IL 60604-1112, (312) 236-0204.

(c) A statement that an agreement has been reached or delails about when an agreement
will be reached;

An agreement between PICR and UP has bzen reached for PICR’s lease of the Rail Linc

An agreement has been reached between PICR and IBR for IBR’s operation of the Rail Line.

“Under thie terins of the above 1éferériced agreérients, PICR will rétiain in'titl€'to all rights and"

shall be subject 1o all obligations under the lease of the Rail Line between PICR and UP even

though PICR has entered into an agreement with IBR relating to operation of the Rail Line.

3-
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(d) The operator of the property;
IBR will operate the Rail Line. PICR will have a residual common carrier obligation to
operate the Rail Line.
(e) A briefsummary of the proposed transaction, including:
(1) The name and address of the ratlroad transferring the subfect property,
The Lessor of the Rail Line is Union Pacific Railroad Company (UP), 1400 Douglas
Street, Omaha, NE 68179.
(2) The proposed time schedule for consummation of the transaction,
The proposed lease and operation are scheduled to be consummated no earlier than seven
days after the filing of these Verified Notices.
(3) The mile-posts of the subject property. including any branch lines,
The Rail Line extends between Milepost 0.1 at or near Iron Springs and Milepost 14.7 at
or near Iron Mountain in Iron County, UT.
(4) The total route miles being acquired;
A total of approximately 14.6 miles of rail line ave proposed to be leased and operated.

() A map that clearly indicates the area to be served, including origins, termini, stations,
cities, counties, and States; and

The required map is attached hereto as Appendix 1.

() A certificate that applicant’s projected revenues do not exceed those that would
qualify it as a Class Il carrier.

" TT 77T The'required érfificate i attached to these Verified Notices as Apperidix 2. o
VERIFICAT

A verification of the facts in this Notice is attached as Appendix 3.

b
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CAPTION SUMMARY
The caption summary required by 49 C.F.R. § 1150.34 is attached to these Verified

Notices as Appendix 4.
LABOR PROTECTION

By virtue of 49 U.S.C, § 10901(c), no labor protective conditions are to be imposed in

regard to the proposed lease and operation.
ENVIRONMENTAL AND HISTORIC CONSIDERATIONS
By virtue of 49 C.F.R. § 1105.6(c)(2)(i) and § 1105.8(b)(1), no environmental or historic
reporting is required for the proposed lease and operation.
CONCLUSION
WHEREFORE, the Board should publish these‘ Verified Notices in the Federal Register

within 30 days of its filing.

Respectfully submitted,
PIC RAILROAD LI.C IRON BULL RAILROAD
554 South 300 East, Suite 250 COMPANYLLC
Salt Lake City, UT 84111 P.0.Box 1339

Cedar City, UT 84721

By: THOMASF. McFARLAND

THOMAS F. McFARLAND, P.C.
TTTTrToTmT T o ot T T T 7208 South LaSalle Street, Suite 18907 77
Chicago, IL. 60604-1112
(312) 236-0204

ttorn r Applicants

DATE FILED: August 15, 2006
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Finance Docket No. 34896
Finance Docket No. 34897

APPENDIX 2
CERTIFICATION
THOMAS F. McFARLAND, on oath, states that the projected revenues of PIC Railroad
LLC and Iron Bull Railroad Company LLC, as a result of the lease and operation in these dockets

would not exceed those that would qualify them as Class III rail carriers.

ek Trarn & M Frdian X

Publlc - State Of
My cm!m Expirea Jinuuyn::. 2010 Thomas F. McFarland

SUBSCRIBED and SWORN
to before me this 14*
day of August, 2006

T ol

Notary Public

My commission expires: /‘/ﬂ; /u/o
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Finance Docket No. 34896
Finance Docket No. 34897

APPENDIX 3
VERIFICATION
STATE OF ILLINOIS )
) S8S:
COUNTY OF COOK )

THOMAS F. McFARLAND, being duly sworn on oath, deposes and states that he has

read the notices in these dockets, that he knows the contents thereof, and that the facts therein

stated are true and correct.
OFFICIAL SEAL Ahrs & YW (_FM
“&KATHLE_EN LENHAN
My cm'JLZ‘;"'sf.;.i‘:'}:'Jf,“;’, 2010 Thomas F. McFarland

SUBSCRIBED and SWORN
to before me this 14"
day of August, 2006.

il oo

Notary Public

My commission expires: _/, ‘2
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Finance Docket No. 34896
Finance Docket No. 34897

APPENDIX 4
CAPTION SUMMARY

SURFACE TRANSPORTATION BOARD
NOTICE OF EXEMPTION

(Finance Docket No. 34896)
PIC RATILROAD LLC
— LEASE AND OPERATION EXEMPTION --
UNION PACIFIC RAILROAD COMPANY
BETWEEN IRON SPRINGS AND IRON MOUNTAIN, UT

(Finance Docket No. 34897)
IRON BULL RAILROAD COMPANY LLC
-- OPERATION EXEMPTION --
PIC RAILROAD LLC
BETWEEN IRON SPRINGS AND IRON MOUNTAIN, UT

PIC Railroad LLC (PICR), a noncarricr, has filed a notice of exemption from 49 U.S.C.
§ 10901 to lease from Union Pacific Railroad Company and operate a rail line known as the
Comstock Subdivision extending between Milepost 0.1 at or near Iron Springs and Milepost 14.7
at or near Iron Mountain, a distance of 14.6 miles in Iron County, UT (the Rail Line).

Iron Bull Railroad Company LLC (IBR), a noncarrier, has filed a notice of éxemption
from 49 U.S.C. § 10901 for its operation of the Rail Line pursuant to an operating agreement

with PICR.

The notice in Finance Docket No. 34897 is related to Finance Docket No. 34898, Michael
Root -- Continuance in Control Exemption -- Iron Bull Railroad Company LLC, wherein Mr.
Michael R. Root seeks an exemption from 49 U.S.C. § 11323 for its continuance in control of

IBR upon IBR becoming a rail carrier.

Any comments must be filed with the Board and must be served on applicants’
represeriative, Thomas F. McFarland, Thomas F. McFarland, P.C., 208 South LaSalle Street,
Suite 1890, Chicago, IL 60604-1112, (312) 236-0204.

These notices of exemption are filed under 49 C.F.R. § 1150.31. If the notices contain
false or misleading information, the exemptions are void ab initio. Petitions to revoke the
exemptions under 49 U.S.C. § 10502(d) may be filed at any time. The filing of a petition to
revoke will not automatically stay the transactions.

(SEAL) By the Board
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37289 SERVICE DATE - SEPTEMBER 14, 2006

DO

FR-4915-01-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[STB Finance Docket No. 34896]

PIC Railroad LLC—Lease and Operation Exemption—Union Pacific Railroad Company
[STB Finance Docket No. 34897]

Iron Bull Railroad Company LLC—Operation Exemption—PIC Railroad LLC

In STB Finance Docket No. 34896, PIC Railroad LLC (PICR), a noncarrier, has
filed a verificd notice of exemption under 49 U.S.C. 1150.31 to lease from Union Pacific
Railroad Company (UP) and operate a rail line known as the Comstock Subdivision,
extending between milepost 0.1 at or near Iron Springs and milepost 14.7 at or near Iron
Mountain, a distance of approximately 14.6 miles in lron County, UT.

In STB Finance Docket No. 34897, Iron Bull Railroad Company LI.C (IBR), a
noncarrier, has filed a verified notice ol exemption under 49 CFR 1150.31 for its
operation of the rail line pursuant to an operating agreement with PICR.!

‘The transactions were scheduled to be consummated on or shortly after
August 22, 2006, the effective date of these exemptions (7 days after the cxemptions

were filed).

' Although PICR will enter into an agreement whereby IBR will operate _the line,
PICR also seeks an exemption to operate to fulfill its common carrier obligation in the
event IBR were to cease operations.
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STB Finance Docket No. 34896, et at.,

The transactions are related to STB Finance Docket No. 34898, Michael R. Root

Albany & Eas ilroad inuance in Control Exemption—Iron
Bull Rai C, wherein Mr. Michael R. Root and Albany & Eastern

Railroad Company will continue in control of Iron Bull Railroad Company LLC (IBR),
upon IBR becoming a rail carrier as a result of the transaction in STB Finance Docket
No. 34897.

PICR and IBR certify that their projected annual revenues as a result of these
transactions will not exceed those that would qualify them as Class 111 carriers and will

not exceed $5 million.

If the notice contains false or misleading information, the exemptions are void ab
initio, Petitions to revoke the exemptions under 49 U.S.C. 10502(d) may be filed at any
time. The filing of a petition to revoke will not automatically stay the transactions.

An original and 10 copies of all pleadings, referring to STB Finance Docket Nos.
34896 and 34897, must be filed with the Surface Transporiation Board, 1925 K Street,
N.W., Washington, DC 20423-0001. In additicn, onc copy of each pleading must be
served on Thomas F. McFarland, 208 South LaSatle Street, Suite 1890, Chicago, IL
60604-1112.

Board decisions and notices are availablc on our website at

“WWW.STB.DOT.GOV.


http://WWW.ST13.D0T.GOV
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Decided: September 8, 2006.
By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary
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RAILTRACK OPERATING ABREEMENT
batween

CVIL. Matals Corporation
and -
Utah Southern Raliroad Company, LLC

This Ral! Track Operating Agreement ("Agreement”) dated January 20, 2031 (the
*Effective Date”)}, is made and entered into between CML METALS CORPORATION, & Utah
Corporatian {("CML"), g3 "Lessee,” and UTAH SOUTERN RAILROAD COMPANY, LLC ("USRR"), a

Utah Corporation, as “Rall Operator”, collectively the "Parties.”
RECITALS

A. GML is the Lassee of the Unton Pacific (“UP™) rall line known as the Comstock
Subdivision, extending between milepost 0.1 st or near iron Springs, Utah and milapost 14.7 at
o near tron Mountain, Utah, a distanice of approximately 14.6 miles, located in iron County,
Utah {the “Track™), with rights to certain other tracks in the vicinity {the Track and the other
tracks to which CML has rights are sometimaes refarred to herein as the “Project”). A copy of the
UP Lease |s attached hereto as Exhibit “A,” and a map showing the location of the Track is

attached hereto ss Exhihit “B.”

B. USRR desires to operate, and handle day-to-tay malntenance and repalr of the
Track an behaif of CML on the terms set forth in this Agreament In accordance with FRA Class 2

Standards.

c CML. dasires to engage USRR for the purpose of switching, operating,
maintaining and repairing the Track on behalf of CAIL subject to the terms, conditions and
provisions of this Agreement,

NOW THEREFORE, for good valuable conslderation, the Partles agree as follows:
Article 1. Definltions

1.00 Pefinjtions. As used in this Agrasmant, the following terms shall have the
following definitions; ’

. .2 . .."Applicable Laws" shall mean all current and future laws, statutes, rules, -
regulatians, ordinances, directives, covenants, easements, and restrictions of record, permits,
and requirements of all municipal, state and federal authoritles, including but not limited to the
Surface Transportation Board, the Utah Public Utilities Commission, the Federal Rallroad
Administration, the Federal Employees Liabllity Act, Worker's Compensation, now or later in

1
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force, Including but not limited to, Environmental Laws, the requirements of the local fire
department and any applicable Insurance sndarwriter (fire or otherwiss) or rating bureau
relating in any manner to the use, occupancy or operation of the Track {including but not fAmited
%o matters pertaining to: (i) retirosd operators; (1)) ralircad safety; (i) the transportation andfor
storage of goods, products or any other.tems in or on rail cars; (iv) industriel hygiene; (v}
occupationsl safety and health; {vi) fire safety; (vil) environmental conditions an, in, under or
about the Track, including soll and graundwater conditions; and (vill) the use, generation,
manufacture, praduction, instaliation, meintenance or remaval, transportation, storage, spill or
release of any Hazardous Substance or storage tank, now In effect or which may hereafter come
into effect (Including retrofits or changes In bullding and health and safety codes), and whether

or not refiecting a change in policy from any previously existing palicy.

b. “Assignment” shall mean any assignment, transfer, mortgage, or other transfer
or encumbrance of this Agreement whether voluntarily or by aperation of faw.

c “Envirenmental Laws” shall mesn ali surrent and future federal, state, local, or
municipal laws, rulas, orders, regulations, statutes, ordinances, cades, dscress, or requirements
af any government-authority regulating, refating to, or Imposing llabliity or standards of conduct
concerning any Hazardous Substance, or pertaining to occupational health or industrial hygiene,
occupationz| or enviranmental canditions on, under, or abourt the Project, as now or may at any
(ater time be In effect, including without limieatian, the Comprehensive Environmental
Response, Compensation and Liabflity Act, the Resource Conservation and Recovery Act, the
Claan Water Act, the Hazardous Materials Tranaportations Act, the federa! laws end regulations
governing the storage and transportation of hazardous materials by rall, the Superfund
Amendments and Re-authorization Act, the Emergency Planning and Community Right to Know,
the Occupational Safety and Health Act, together with any amendments of or regulations
promulgatad under the statutes cited above and any other federa), state, or lacal law, statute,
ordinance, or regulation now {n effect or ater enactad that pertains to occupationat health or
industrial hygiene taws, ordinances, or regulation relate to Hazardous Substances on, under, or
about the Projact, or the regulation or protection of the environment, including amblent alr,
soll, soll vapor, grogndwater, surface water, or land uss.

d. “Event of Default” shall mean any one or more of the evants or occurrances sat
" forth in Szctior 11.00 of the Agreement.

e. “Hazardous Substance” shall mean any product, substance, chamical, material
or waste whose presence, nature or quantity and/or intensity of existence, use, manufacture,
~ - disposal, transportation, spill; release or affect; elther by itself or in combination with other- - - -
materials which is either: (1) potentially injurious to the public health, safety or welfare, the
environment, the Track, or the Project; {li} regulated or monitored by any governmental
autherity; or (fl) @ hasis for liabliity of CML or USRR to any governmental agency or third party
under any appiicable statute or common law theary. Hazardous Substance shalf Include but not

2
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be limited to: (1) those substances Included within the definitions of *hnzardous substance,”
*hazardous waste,” “hazardous meterial,” “toxic substance,” “solid waste,” or “pollutent or
contaminant” in ar under any other Environmenta! Law; (ii) thase substances listad in the United
States Department of Transportation (DOT), or by the environments! Protaction Agency, arsny
sucvessor agancy, as hazandous substances; (1)) other substances, materlal, and wastes thet are
or become regulatad or classifled as hazardous or toxic under federsl, state, or local faws or
regulations; and (iv) any material, waste, or polychiorinated biphenyl, designated as & imzardous

substance, a flammable explosive, or a radioactive material,

f. *Hazardous Substance Condition” shafl mean the occurrence or discovery of any
depasit, splll, seepage, release or any other condition Involving the presence of or a
contamination by Hazardous Substance, In, under or about the Track, Praject, and/or any rall car

on the Track as the case may be.

B “Ropartable Use” shall mean: (1) the instaliation or use of any above or below
ground storage tank; end (i) the generation, possession, storage, use, transportation, or
dispasal of a Hazerdous Substance that requires a permit from or with respect to which a report,
natice, registration or business plan is raquired to be filed with any government authority,
including USRR’s being responsible for the presence in, on or about the Track of a Hazardous
Substance with respect to which any Applicable Laws raquire that a notice be given the persons
using, entering or occupying the Track or neighboring properties. “Reportable Use” shall not be
{irterpreted to [Imit the reporting of any Hazardous Substances under this Agreement to e
"Repartable guantity” under the Environmental Law.

h. “Rules and Ragulations” shallt mean the rules and regulations for the operation
8s astablished and issued by CML, as amended from time 1o time. The Rules and Regulations
are attachad as Exhiblt “C” hereto and incorporated herain hy this reference.

i. “USRR's Related Parties” shall mean USRR’s employeas, officers, directors,
agents, contractors, invitees, licenses, vendors, shippers, customers and any other individuals
related by business or otherwise to USRR.

Article 2. Track in Project

2.00 Yrack. ChAL will sliow USRR to use the Track on the terms, provisions and
conditions sat forth in this Agreement.

7T T 0T o 2.01Behablittation: For the first year, the scope of work as-provided in ExhlbitE, . _

shail be compieted on or beforeJAN 2O, 2011, CML shall rehabilitate and upgrade the

Track to a FRA Class 2 Standard.

Article 3, Use and Condition of Track
3
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responsible durlngﬂle urm oﬂhls Almmmfur m opamlnn, mﬂmnma and repalrofthe
Track. Except as atherwise provided in this Agreement or in 8 written agreement betwaen USRR
and CML, USRR shall be salely responsthie for all costs and expenses incurred in connection with
the operation, maintenance and repair of the Track. in carrying out its dunes and
responsibliities hereunder, LSRR shall be permittad to use the Track for the switching of rail
cars, to conduct maintenence and repalr of the track and the track bed, and for no other use or

purpose whatsoever (the “Permittad Uze”).

3.01 Prohibjtad Activities. USRR shall not use or permit the use of the Track in
any way or manner that creates or threatens to create waste or @ nuisance, or that disturbs,
Intervupts or interferes with CML or other CML pre-approved occupants of the fine ar to the
neighboring premises or properties.

3.02 Responsibllity for Rall Cars. in connection with the operation of the Track,

rall cars will be provided by CML. Onxe rail cars or a unit trein is consigned, defivered, or
otherwise placed on the track for Interchangs, the rall cars and their contents shall ba deemed
to be deliverad to USRR and USRR assumes full respansibliity for atl loss or damage to the rall car
and kts contents that occurs while the rall car Is on the track or otherwise in the custody andfor
controi of USRR, untd! the rall car is delivered to Union Pacific et interchange. CML shall have no
responsibility or Kability whatsoever for rall cars on the Track uniess, 85 the result of negligence
or Intentional act on the part of CML resulting in the loss or damage of said railcars.

3.03 Rules and Reguiations. CML may from time to time create, establish,
enact, amend, modify or change the Rules and Regulations, within CML's sole and absolute
discretion including, but not limited to, rules and regulations for the managemant, safety, care,
and cleaniiness of the area, the grounds, and the preservation of goad otder. USRR agrees that
it will ablde by, keep, and observe all of the Rules and Regulations. USRR acknowledges CML's
absolute authority to establish, create and amend the Rules and Regulations. If, however, the
amended Rules and Regulations are found unacceptable to USRR then USRR shall have the right !
to negotiate tarms acceptable to hath parties, if no agreement can be reached, the USRR shall
have the right, via thirty-day written natice, to terminate this agreement,

Asticle 4. Operatlons

4.00 Deilvery of Rall Cars. USRR shall communicate and coordinate with UP
for'the timely plckip ant/or delivery of Tall tafs T and fiom the rall line.” USRR shali useall— — ~—————-—--——
reasonable efforts to coordinate with UP to comply with the pickup and/or delivery times

requasted by CML.
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4.0) Switching RailCars. USRR shall, at USRR's sole cost and expense, switch
or cause to ba switchad all rall cars and unit trains delivared to, stored, or otherwise placed at

the interchange tracks within a reasonable amount of time.

402 Balllgcomotives. USRR shall at all times, at USRR’S sole cost and
expense, maintain rall lncomotives in goad working order and condition in compliance with
appilcable taws rezdy to provide the switching services pursuant to this Agreemant. Oncethe
Track Is upgraded, UP may allow its locomatives to he operated over the Track. Forthe
movement of up to and including 2.0 million tons of material snnually, USR locomotives shall be
used. Forthe movement of material beyond 2.0 million tons on an annuel basis, it shall be at
CML’s discretion whether USRR or UP locomotives will be used. Accordingly, CML shall proviie

written direction to USRR regarding the use of lacomative power,

RS
403 QOngrating Authority. CML will file a Notice of Exemption at the STB for
Irs acquisition of the rail lina by laase fram UP and its operation. USRR will file a Natice of
Exemption at the STB for its operation of the rsli line by aperating agreement with CML. Those
filings made be mada fointly If CML and USRR so agree. in the event that the Dperating
Agreament were to be lawfully terminated, or expires by its terms, USRR agrees that it will
promgptiy file at the STB for authority to discontinue rall service over the line.

4.04 LISRR Tracking Svstem. USRR shall provide CML full aczess to all units
trains/cars handled at the interchange point, along the Track.

‘Article 5. Term

500 Jerm. The initlal varm of this Agreement shall commence on the
Effective Date of this Agresment and shall expire July 31, 2013 (the “Term”). This Agreement
shall be automatically renewed thereafter for successive one (1) year terms (each, a “Renewad
Term”) unless akther party gives written notice to the other party at least sixty {60} days prior to
the expiration of the Term or any Renewed Term that the Agreement shall not. be renewed.

Article 6. Fees

6.0G _E-ch_&g_., As compensation for its services hereunder, USRR shall be
corapensatad by CML based upon the number of rall cars hendled by USRR. The per-car rutes to
be pald by CML to USRR are set forth on Exhiliit “D” of this Agreement. The schedule of rates
set forth on Exhibit “D” may be modified or amended upon the written consent of both Parties.
-- ~ -USRR will submit to CMi-arlist of cars handled eachmontivon an ftemized involce: CMLagrees— ~ ———~—————"~

1o pay such monthly invoices within 30 days of receipt.

6.01 USRR's Books and Records, USRR shall kegp and maintain full, camplete,

and appropriate books and records of all cars handied from the Track in accordance with
5
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generally accepted accounting principlas. Not more often then once per calendar year, CML
shall have the right to audit USRR’s baoks and records relating to USRR's operatiar of the Track
for the purpose of vartlying the number of rall cars reported by USRR as having been handied by
USRR, The Parties shall adjust the amounts paid or owad by CML If such sudit shows that the
number of rall cars handled by USRR was incorrectly reportad by USRR. If such atdit discloses
that USRR has overstatad the number of rall cars handied by USRR by two percent (25%) or more
8 ta any given period, USRR shall pay the raasonabie cost of such audit and shall Immediately
refund the amount due to GML with interest thereon from the date such amount was paid by

CML at the rate of twelva percent (12%) per annum.

Article7. Maintananca and Rapair

. USRR shall, at USRR's

soie cost and expense: »
(a} Inspact the Track weekly ard notity CML monthily in writing of any

maintenance and/or repair required to operate safely on the Track.
All work shail be in accordance with FRA Class 2 Standards.

{b) Provide normal malntenance and repair work on the Track. For
work deemad outside the scope of normal maintenance and repair,
USRR shell provide CML written notification Inchuding, bt not
{imited to the option of completing the necessary work at CML
expense. CML may at it's discretion hire & third-party to complete

the necessary work.

{c} On an annual basls, contract a third-perty, agreeable to USRR and
CML, for tha purpose of controlling potential overgrowth of
vegetation an or around the Track.

Article &,  Insurance; tndemnity

8.00 USRR's Insurance, USRR shall obtaln, keap in full force and effect, and
provide to CML written evidence of the insurance required under this Agreement. Insurance
raquired hereunder shall be in companies duly licensed to transact business in Utah and
maintaining durlng the poltey term a “General Policyholders Rating” as s=t forth in the most
current issue of "Bast’s Insurance Guide” acceptable to CML. USRR sha!l nat do or permit to be
done anything which shail invalidate the insurance policies set forth herein. USRR shall cause to

= 7~ ~bedeliverad to CML certified coples of poticies of such insurance af certificates evidencing the - . .
existence and amounts of such insurance with the insured's and loss payable clauses as requirad
by this Agreement. USRR shalf name CML as an additional insured on all their policies. No such
policy shall be cancelable or subject to modification except after thirty (30) days prior written
notice to CML. USRR shall, at least thirty (30) days prior to the explration of such policies,

6
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furnish CML with svidence of renewals, cerifficates or “insurance binders” evidencing renewal
thereof, or CML may order such insurance and charge the cost thereof to USAR, which emaunt
shall ba payable by USRR to CML upon demand.

8.01 Liahlityinsurance, LSRR shall obtain and keep in force during the term
of this Agreement s Comprehensive Commercial Genera! Liabllity policy of insurence protecting
USRR, and naming CML as additiona] Insured, against clalms for bodlly injury, personaf Injury,
and property damage based upon, Invoiving, or arising out of the use, operation, maintenance
or repalr of the Track, {including but not limited to fires, chemical spils, saspage or other
Hazardaus Substance Conditions) and all sress sppurtenant or adjacent thereto, including sraas
used in common with other at the Projact. Such insurance shall be on an occurrance basis
providing single limit coverage In an amount not less than $5,000,000 per occurrence with an
“Additional insured-Managers or Contracts of Premises” Endorsement and contain the
“Amendment of the Poliution Exclusion” for damuge caused by heat, smake, or fumes from a
hostlie fire. The poiicy shall nat contaln any Intra-insured excluston as between Insured persons
or organizations, but shall include coverage for flabllity assumed under this Agreement asan
“instred contract” for the parformance of USRR's indemnity obligation under this Agreement.
CML shall have the right to Increase required mintmtmn Hmits not to exceed $7,500,000, as it
deems necessary, via written notice to USRR. Additionally, raliroad emiployees of USRR will be

covered underthe Federal Employers Uablilty Act (FELA).

8.02 Auto labllity Insurance. USRR shall carry automnobile (including vehicular
liabliity) insurance with a minimum combined single ltmit of $1,000,000 covering all owned,

hired, and non-owned autos, vans, trucks, and any other vehicles entering the Prajact and/or
driving within Project on USRR's behalf. 'CML shall be named as an additional Insured on ali such
policias. CML shal! have tha right to increase required minimum Hmits not to exceed $1,500,000

as [t desms necassary, via writtan notice to [BR.

8.03 [ngemnity. USRR shall indemnify, protect, defend, and kold harmiess the
Track, CML, and thelr respective employees and agents from and against any and all claims, loss
of rents and/or damages, costs, liens, jJudgments, penalties, permits, attorney’s and consultant’s
fees, expanses and/or Babliities arising out of, Involving, or in dealing with, the use, operation,
maintenance or repair of the Track by USRR and the conduct of USRR's business, uniass causzd
by the negligence or intentional misconduct of CML..

3.0¢ Exemptionof CML from Liabilty. TML shall not be liabie for injury or

damage to the person or gootls, wares, merchandise, or other property of USRR, USRR's Ralated
- Parties or-agents; or-any other-person in or-about the Track or the praperty, whether such_ . _ _
damage or injury is caused by or results from fire, explosion, steam, electricity, gas, water or rafn
or snow, or fram the breakage, leakage, obstruction, or other dafects of pipes, wires, or from
any other cause, whether the sald injury or damage resuits from conditions srising upon the
Track or upon ather portions of property, or from other sources or placss, and repairing the

7
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sama is accessible or not. Except as otherwiss provided tn this Agreement, CML shall not be
liable to USRR for any damages, claims or iossas, nor shall USAR be entitied to terminete this
Agresmsnt or to any sbatement of user-faes for any damage to LISRR's property or any injury to
USRR or USRR's Related Partles, or loss to USRR’s business srising out of any cause whatsoever.
CML mmunity from flability shell be excepted If the loss or damage Is the result of negligence of

an intantfonal act on the part of CML.

Article 8, Hazerdous Substances

onsept. USRR shall not engage In any

activity in, anor aboutthe prcperl:v of tﬂe ka which mnsﬁmas a Reportable Use of
Huzardous Substances without the express pricr written consent of CML and compliance ina
timely manner (at USRR’s sole cost and expense) with all Applicable Laws. Notwithstanding the
foregoing, USRR may, withaut CML's prior consent, but in compliance with ali Applicable Laws,
use any ordinary and customary materlals reasonably required to be used by USRR in the normal
coursa of USRR’s businass parmitted on the Track, 5o long as such use is not a reportable Use of
& Hazard Substance and doss nat expose the property or neighboring properties to any
meaningful risk of cantamination or damage or expose CML to any liabllity therefore,

or has reasonable cause to balmve. thut a Hl-rdous Substance Cundltlon hus occurred in, on,
undar, or about the Track, other than as previousiy consented to by CML, USRR shalt
Immediately: (i) give verbal and written natice to such fact to CML; and (if) give CML a copy of
any statement, report, notice, registration, application, permit, business plen, license, cialm,
action, or praceading given to USRR, or received by USRR from, any governmental authority or
private parry, or persons entertng or occupying the Track, concerning the presence, splll,
relsase, discharge of, or exposure ta, any Hazardous Substance or contamination in, on or abous
the Track, including but not limited to all such docurnents as may be involved In any Reportabie

Uses involving the Track.

if 2 Hazardous

Substance Condition accurs far whlch USIIR is legalty responslble, USRR shall make whatever
Investigation and remediation theraof is required by Applicable Laws, and this Agreement. shall
continue In full force and effect, subject to CML’s rights under Article 11, If Hazardous
Substance Condition oceurs for which USRR is not legally responsible, CML may, at CML’s option,
either: (f) investigate and remedlate such Hazardous Substance Condition at CML’s expense, in

- which evant this Agreement shall-continue in full force and effect; or (i} if the estimated cost to
Investigate and remediate such condition exceeds tweive (12) timas the then monthly Base
Revenue Fee, CML may, within thirty (30) days after it iearns of the occirrence, terminate this
Agreement upon sixty (60) days prior writtan notice to USRR,
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903 Explration snd Termination Option, Upon expiration or earfier
termination of this Agreement, CML may request USR to perform afi of the following activitlas at
USRR's sale expense: (1) abtain an enviranmental assessment of the Track to evaluate the
enviranmental condition of the Track and the sres Immediately surrounding tha track, and any
potential environments) lablfitias under this Agraement; {Ii} all remedlal or other work
identified in such environmental assessmant and afl applicable Enviranmental Laws; (i) il
corrective, remedial, repair, or ather work mecessary to correct any slleged violations,
deficlencies, or hazards noted by any enviranmental governmental agency; and (iv) all steps
necessary to terminate, close, or transfer all environmental permits, icensas, and other
approvals gr authorizatians for the Track or for activitles, equipment, or conditions on the Treck,
in accordance with afl Environmental Laws. The above will only occur If during the term of this

Agreement a hazardous incldent has occurred.

5.04 Environmental indemnification, USRR shall indemnify, protect, defend

and hotd CML and its respective agents, officers, and emplayees harmless from and against any
end all losses, damages, liabiiities, judgments, costs, chaims, lens, expenses, penalties, permits
and attornays and consuitant’s fees arising out of the actions of USRR and Its agents and
representatives in bringing any Hazardous Substance on the Track or the immediavely
surrounding arsa or in controlling any such Hazardous Substance.

Articie 0. Compifance with Laws

10.00 LSRR Comupliance with Laws. USRR shall, at USRR's sole cost and

expense: (1) obtain end maintain any and all necessary licenses, permits and/or approvals under
Applicable Laws and Regulations for USAR’s business in, on or about the Track as provided
hereln; and (if} fully, diligentiy and in a timely manner comply with ali Applicable Laws and
Regulations contarning the Track or USRR’'s use thereof, whether foreseen or unforeseen,
regardiess of cast, and regardless of whan during the Term the proper paperwork is filed, USRR
shall, within five (5) days after receipt of CML’s written requaes:, provide CML with copies of all
doguments and information, including, but not limited to, permits, registrations, manifests,
applications, reports and certificates, evidencing USRR's compliance with any Applicable Laws
and Regulations specified by CML, and shall immediately upon receipt, notify CML in writing
{with copies of any documents Involved) of any threatened or actual catm, ratice, cltation,
warning, complaint or report pertalring to or involving fallure by USRR or the Track to comply
with any Applicable Laws and Regulations. Without in any way limiting the generality of the
foregaing, USRR shall prior to conducting any activities or use of the Tratk, obtain at USRR's sole
expense all use or occupancy permits and licenses requ}red by Applicabiz Laws and Regulations

. forthe Permitted.Use, — — - - — o . L .. e

Ariicle 11. Default; Remetlies
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1100 Evantof Default, Any ane or more of the following events or
octurrences shall constitute s material break of the Agreement by USRR and sfter the sxpiration
of any applicable prace period shall wnsﬂtula and Evultofbefault:

swndymmuhmmm mmumrebyusmmpmvl«ieWLwlm
reasonable evidence of insurance reguired under this Agreement where such fallure continues
for three {3) days following written natice thereof by or on behalf of CML; or (li)the fallure of
USRR to fulflll any obligations under this Agreement which endangers or threatens life or
property, where such faliure continues for a period of three (3) days following the written notice
thereof by or on behalf of CML to USRR. Notwithstanding the foregeing grossly umsafe practices
as determined by any applicable local, state, or federal governmental agency, or as reasonably
determined by an insurance rating bureau or underwriter regularly used by CML to evaluate
such matters shall be sufficient cause for CML to immecdiately terminate USRR’s right to
passassion and efect USRR from the Track without walving other rights and remadies CvL may

have sgainst USRR,
b. Failure o Provide Switching Services, A defautt, breach or

failure of USRR to perform or comply with USRR’s obligation In Article 4 where such dafault,
breach orfallure continues for s periads of three (3) days after written notice thereof by oron

behalf of CML to USRR,

¢ Fallyre to Provide Certain Written Notices. Except as expressly
otherwise provided In this Agreement, the fallure by USRR to provide CML with reasonable
written evidence (in duly executed original form, i applicable) of; (f) compliance with Applicabie
Laws and Regulations pursuant to Section 20.00; or (Il) the execution of any document or ather
information which CML may reasonably require of USRR under the terms of this Agreement
where any such failure cortinues for a periad of three (3) days following written notice by or on

behaif of CML to USRR,
d. Pafault of Agreement or Rules and Regulations, A defauit or

breach by USRR as to the terms, covenants, conditions, or provisions of this Agreement excent
as otherwise provided for herein, or of the Rules and Ragulations where such default or breach
continuas for a pariod of three (3) days after written notice thereof by or on behalf of CML to

USRR,

Article 12.  Right of Entry

1200 Accessand Entry. CML reserves the right at any and all imes to ancess
and enter the Track for inspection, showing to prospactive tenants, or for other reasonable

purposes.

Article 13, Mtemiom

1300 NoAftemtions. USRR shall not make any aiterations, improvements, or
ather changes whatsoever to the Track, without prior written consent of CML in CML’s sole and

10
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ahsolute discretion, CML reserves the right, at any time, to make improvemants, additions,
modifications or changes to any portion of the Track, including, but not limited to, track layout
provided, however thet eny such changes shall nat sdversely affect (BR's rall operations.

Article 24. Misvellenecus Provisions

14.00 Severpbility. The Invalidity of any provision of this Agreenvent, as
determined by a court of competent jurisdiction, shall in no way affect the velidity of eny other

provision hereof,

1401 Jime of Essence. Time Is of the essence with respect to the
performance of alf obligations to be performed or observed by the Partles underthis

Agreement,
34.02 No prior or Other Agrgements. This Agresment contains all agreements

batwasn the Partles with respect to any matter mentioned herein, and no other prior or
tontemporaneaus agreement or understanding shall be effective.

34.03 Notices. All notices réguired by the terms of this Agreement and
supporting documents, shall be deemed to have been properly given If such notice is in wiiting,
addressed to the party at such address as the party may have last designated In writing (If
dlifferent from the address fisted herein), sent by facsimile transmission:

o CML:
CML Metals Corporation
Attn: Dale Glibert
6249 W Glibert Industrial Court
Hurricane, UT 84737
Facsimile No. (435)627-14211

I£30 USRR:
Utah Southern Rallroad Company, LLC
Attn: Michael Root
18014 East Tonto Verde Drive
Rio Verde, AZ 85263
Facsimite No. { )

Any change In addresses or numbers foi- notices shall be promptly forwarded to ali PARTIES,
Unless otherwisa stipulated hereunder, all notices shal! be effective as of the date and time on
which faxad, if any notice is transmitted by facsimile transmission.

4,04 Wajvers, No waiver by CML of any Event of Default or breach of any
term, covenant or condition hereof by USRR, shall be deemed a walvar of any other term,

11
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covenent, or candition hereof, or any subsequant Event of Default or breach by USRR of the
same ar of any other term, covenant, or condition hereof. CML's consent to, or approval of, any
act shall be deemed to render unnecessary the obtaining of CML’s consent to, or spproval of,
any subsequent or simlar act by USRR, or be construed as the basis of an estoppet to snforce
the pravision or provisions of this Agraement requiring such consent. Regardiess of CML's
knowledge of sn Event of Default or breach at the time of ecoepting user fees, the acceptance of
user feas by CML shall not be walver of any preceding Event of Default or breach by USRR of any
proviston herecf, other than the faliure of USRR to pay the particuler rent so utcepted. Any
payment given CML by USRR may be accepted by CML on account of moneys or demages due
CML, notwithstanding sny quallfying statements or conditions made by USRR in connection
therewith, which such stataments end/or conditions shall be of no force or effect whatsoever
unless specifically agread to in writing by CML. at or hefore the time of deposit of such payment.

14.05 No Right to Holdover. USRR has no right to retain passession of the
Track or any part thereof beyond the expiration or earlier termination of this Agreement

14.06 Cumulative Remedies. No remady or election hereunder shali be
deemed exclusive but shall, wherever possible, be cumulative with alf ather remedies at law or

in equity.

14.07 Coyenants apd Conditions. All provisions of this Agreement to he

observed or performed by USRR are both covenants and conditions

14.08 Bindine Effect: Cholce of Law. This Agreement shall be binding upon the

partias, their personsi representatives, successors, and assigns and be governed by the faws of
tha State of Utah. Any litigation between the Parties hereto concerning this Agresment shall be
initlated in fron County, Utah, provided, hawaver, that federal law shall apply to matters
affecting Interstate commerce, and actions theraon shall be Instituted in federal court in Utah.

14.05 Attornays’ Fegs. If any Party brings an action or proceeding to enferce
the terms hereof or declare rights hereunder, the Prevalling Party {as hereafter defined) in any
such proceeding, action, or appeal thereon, shall be entitied to ressonable attarney’s fees and
court sasts, Such fees may be qwnrded in the same sult or recovered in a separate sult, whether
or not: such action or proceeding Is pursued to decision or judgment. The term “Prevailing
Party” shall include, without limitation, 2 Party whe substantially abtains or defeats the relief
sought, as the case may be, whether by compromise, settiement, judgment, or the
abandonment by the other Party of its claim or defense. The attorney’s fees award shall not be
computed lraccordance with any court Teé schigdule, but shall bie stich as to fuliy reimburse all
sttomey's faes reasonably Incurred. CML shall be entitied to attorney’s fees, costs, and expense
incurred in the preparation and service of notices of default and consultations in connection
therewith, whether or not a iega! action is subsequently cammanced in connection with an
Event of Default.

12
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3410 Termination. Unless specifically stated ctherwise in writing by CML, the
voluntary or other susrender of this Agreement by USRR, the mutual termination or eancellation
hereof, or the termination hereof by CML for breach or default by USRR, shall sutormatically
terminate any subcontract on the Premises; provided, however, CML shall, in the event of any
such surrender, termination, or canceilation, have the option to continue any one or all of the
existing subcontractors. CML’s faflure within ten (20} days following any such event to make a
written election to the contrary by written notice to the hofder af any such lesser interest, shall
constitute CML's election to have such evant constitute the termination of such Interest.

34.11 Beservatlons. CML reserves to itsalf the right, from time to time, to
grant, without the consent or jointer of USRR, such sasements, rights and dedications that CML
deems nacessary, and to cause the recordation of parcel maps and restrictions, so long s such
aasements, rights, dedications, maps, and restrictions do not unreasonable Interfere with the
use of the Track by USRR. USRR agraes to sign any documents reasonably requasted by CML to

effectuate any easement rights, dedication, map, or restrictions.

14.12 Authority. (Felther Party hereto is a corporation, trust, or general or
limited partnership, sach individual executing this Agreement on behalf of such entity
rapresents and warrants that he or she Is duly authorized to execute snd deliver this Acmemem -
on fts behalf,  USRR Is a corporatlon, trust, or partnership, USRR shall, within thirty (30) days
after request by CML, deliver to CML svidence satisfactory to CML of such authority.

N WITNESS WHEREQF, the parties hereto have duly executed this Agreament
the day and year first above written.

Rall Operator:

Lesses:
CML Metais Corporation Utah Southem Rallroad Company, LLC
- LA Wl o
By: d By: e
&
r / ') . -
Title: L oo’ SO0 e ¥ QLS| DenyT

EXHIBIT A
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Lease Agraament Batween Union Pacific Raliraad Company and CML Matals Corporation:

To Be Inserted Once Signed,

EXMIBIT B

14
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Map of Rall Short Line

EXHIBIT C

15
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Rules and Regulations

To be estabiished by CML:2s needed acoording to 1. h. & 3.03

¥ USRR must mee all Federal, State and Local Laws.

» USRR will be under MSHA and CML's safaty requirements while operating within the
boundaries of the mine property (to be included).

» USRR must follow all Federsl Rafl Administration rules ant regulations.

EXHIBIT D

6
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USRR will submit to CML a fist of cars handied sach month on an ltamizad Involce. CML will pay USRR
the follower per car rates:
8. Cars handled using Union Pacific Raliroed locomotives: $26.50 per car

b. Cors handled using USRR locometives: $66.00 per car.
c. Rates shall be adjusted annually an the anniversery date of this agreement by the application of

the index In the Rall Cost Adjustment Factor, governed by the Surface Transportation 8osrd

(STB) and calculated by the Association of American Raliroads (AAR).
d. “Car Handied” shall be defined as movemant of any “empty” car from the interchange Track at

iron Springs, to the mine site and load-aut facility at iron Mountain, and delivered back to the
interchange Track as a “fufl” car, regardless of how often the car is movad by USRR In the

{nterim

CML will pay USRR month invoices within 30 days of recaipt.

EXHIBIT E
Scope of Work

17
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From: mike_root@hotmall.com
Subject: Crossings and trees
Date:  July 15, 2008 8:26:41 PM MDT

To:

| offer CML the following quote for crossing repalrs and tree removal:

CROSSING REPAIRS (2)
instalt 133¢ rail as neaded in crossing area
Replace all crossties in crassing area with new tles
Place correct ballast under ties

Surface track
Repiace crassing surface with men mad crossing planks

Raplace crossing signs to compiy with regulations
Clean up

$15,000 per crossing
$30,000 for both crussings

TREE REMOVAL

Excavator w/ gperator $250 hr
24 hours

$6,000

Signed:
Title:

Date:
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Saturday, December 17,2011 1:42:51 PM MT

Subject: RE: Locomotive's
Date: Monday, September 12, 2011 6:20:41 PM MT

From: Mike Root
To: Penn
L o] Dale Gilbert, Samn, Keith Gilbert

In the process of leasing another SD40-2. ~

> Date: Mon, 12 Sep 2011 13:43:18 -0600

> Subject: Locomotive's

> From: penn@emimetals.com

> To: mike.root@hotmall.com

> CC: dale@cmimetels.com; sam@cmimetals.com; keith@gilbertdevelopment.com
>

> Mike it has been brought to my attention that you are not going to be using
> the third locomotive any more , Mike I would like o bring it to your

> attention that we are trying to get another unit train out of the mine at

> this time ,for a total of six trains a week, I am concerned that with only

> two locomotives that we will not be able to move the ore out of the mine to
> Iron Springs in a timely manner, also with this extra train a week we will

> need to be loading the trains when they show up . We will get the light's up
> for the night loading that we wili have to do to keep every thing moving ,

> we anticipate the Increase very soon. So at this time I would fike to know

> what your game plan Is for the third Locomotive and how you wil} load with
> two locomatives and keep us moving . Penn

vVVvyvVyYyy



mailto:penn@cmlmetals.com
mailto:mike.root@hobnaII.oom
mailto:dale@cmlmet9ls.com
mailto:sam@cmlmetals.com
mailto:keith@gilbertrievdopment.com

EXHIBIT F
Case 2:11-cv-01176-CW Document 5-7 Filed 12/19/11 Page 1 of 3

EXHIBIT G






EXHIBITF
Case 2:11-cv-01176-CW Document 5-7 Filed 12/19/11 Page 2 of 3

Durham Jones & Pinegar, P.C. Aryan J. Pattison

192 Eaat 200 North, Third Floor Attorney it Law

St. Gearge, Utah 84770-2879 bpattison@d)plaw.com
435.674.0400 2618852.04
435.828.1610 Fax

mm.dlplly.eum

October 13, 2011

VIA CERTIFIED MAIL & EMAIL

Michael Root

UTAH SOUTHERN Rm;tom CoMPANY, LLC
19014 East Tonto Verde Drive

Rio Verde, AZ 85263

Re: CML Metals Rail Track Operating Agreement

Dear Mt. Root:

This law firm repzesents CML Metals Corporation. I am writing with regard to the Rail
Track Operating Agteement between CML and Utah Southern Railtoad Company (USRR)

dated January 20, 2011 (the “Agreement™). As you know from numerous discussions and
correspondence with CML, USRR has been deficient in its performance of the Agreement.
In particular, USRR has failed to comply with CML’s requested pickup and delivery times
and failed to communicate and coozdinate with Union Pacific (UP) in delivering rail cars to
and from UP’s rail line for shipment in a timely manner.

As you know, the success of CML’s business depends on the tmeliness of product
shipments. This fact was communicated to you at the inception of the Agreement; has been
reiterated to you numerous times since then, and is, in fact, a part of the Agreement, which
makes clear at Section 14.01: “Time is of the essence with respect to the performance of all
obligations to be petformed or observed by the Parties under this Agreement.”

You weze advised at the inception of the Agreement that CML would increase its production
volume and, consequently, the amount of product that needs to be shipped on the rail line.

= —Yet,-as-CML’s needs increase, USRR’s performance has declined to-the -point-of default. — .- -
USRR’s turnaround time has gone from under 10 hours to substantally more time. In an
agreement where time is everything, this is not acceptable. To compound the problem,

CML is now informed that USRR is failing to pay its fuel supplier, Gilbest Development,

which could result in further disruption of shipments. This non-payment is inexplicable

given that, despite USRR’s failed performance, CML has made timely payments to USRR.

SALT LAKE CITY | QGDEN | 5T7. GECRGE i LAS VEGAS
STG_3610512
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Michaet Root
October 13, 2011

Page 2

As has been expressed to you on numerous occasions by CML, USRR's failures cause a
chain reaction in the process by which CML mines its products and gets them to its
customers overseas. Instead of having its product moved timely from the mine, to port, to
the customer, CML’s product unnecessarily sits at the mine waiting for USRR to show up;
then it sits on railcars because of USRR's failure to be consistent and coordinate with UP for
ickup; then it sits at the port because it misses the ship that will take it to its destination and

p
fulfill CML’s obligations.

What's more, USRR'’s failed performance is damaging CML's reputation. In fact, CML is
the one left dealing with UP and potential increases in the prices chazged by UP to CML
because of perceived inefficiencies of CML’s operations—all due to USRR’s lack of
performance. The costs to CML because of USRR's lack of performance will be staggering,

You are on notice that CML will not wlerate further delays and performance failures. In
shozt, pursuant to Section 11.00(d) of the Agreement, USRR is on notice that it is in default

and must immediately perform its obligations including:

» A less than 10 hour turnaround time on shipments;

¢ Prompt delivery of cars;

» Coordination with UP to ensute timely pickups and deliveries; and

=  Prompt payment to third party suppliers to ensute no disrupton in service.
Failure to perform will result in termination of the Agreement without further notice.

Sincerely,

DURHAM JONES & PINEGAR, P.C.
] 2N
Y
Bryan ] Patdson

- BjPjg 00

STG_361051.2
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Pattison, Bryan J.
: ‘o : Dale Gilbert [dale@cmimetals.com]
nt: Saturday, December 17, 2011 4:03 PM
To: Pattison, Bryan J.
Subject: FW: Fuel Payment
Dale Gilbert
President and CEO
CML Metals Corporation
+1.435.586.5360 office

From: Keith Gilbert <keithgilbert3@me.com>
Date: Sat, 17 Dec 2011 16:02:18 -0700

To: Dale Gilbert <dale @cmimetals.com>
Subject: Fwd: Fuel Payment

Begin forwarded message:

’rom: Keith Gilbert <keith@gilbertdevelopment.com>

Date: October 7, 2011 12:29:14 PM MDT

To: Jessica Dalziel <utahsouthern@hotmail.com>
Cc: mike root@hotmail.com

Subject: Fuel Payment

lessica

I am requesting payment in full of all invoices of net 30days or over 30days This is becorming a repetitive problem getting

payed within 30days. As of today (10/6/11) we are past due $34,399.20 on invoices 1327 and 1329, with an additional

$13,486.00 due on 10/9/11{invoice 1345}, $14030.06 due on 10/26/11(tnvoice 1347) and $16005.00 due on 10/30/11(invorce = __
1351) " T have received pressure from my board that if invoices 1327,1329and 1345 are not payed in full by 10/9/11 Gilbert

Development corp. will no longer be able to supply fuel to Utah Southern. Invoices 1347 and 1351 are also expected to be

payed on time as well. Gilbert Development understands that Utah Southern has been payed on a two week pay schedule.

Therfore Lack of payment from Utah Southern is not due from lack of payment from the owner.

Keith Gilbert
Gilbert Development corp.
249 West Gilbert Industrial Court
urricane, UT 84737
' Phone: 435.627.1907
cell: 435,701.1903


mailto:dale@cmlmetals.com%7d
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Durham Jones & Pinagar, P.C. Bryan J. Pattison

192 East 200 North, Third Floor Attornay at Law

St. George, Utah 84770-2879 bpattison@djplaw.com
435.674.0400 26952.04

435.628.1610 Fex
www.djplaw.com

December 15, 2011

VIA CERTIFIED MAIL

Michael Root

UTAH SOUTHERN RAILROAD COMPANY, LLC
19014 East Tonto Verde Drive

Rio Verde, AZ 85263

Re: CML Metals Rail Track Operating Agreement

Dear Mr. Root:

As you know, this law firm represents CML Metals Cotporation. On October 13, 2011, you
were provided with a letter from this office outlining numerous deficiencies and failures in
Utah Southern Railroad Company’s (USRR) petformance of the Rail Track Operating
Agteement (“Agreement”). As CML’s production has increased, USRR has not responded
as required by the Agreement. USRR has done nothing to cure the deficiencies in its
performance of the Agreemnent. In fact, despite CML providing notice and giving USRR an
opportunity to do so, USRR has made it clear, through correspondence from its legal
counsel, that it does not intend to cute any deficiencies in its performance. Therefore, this
letter provides notice that USRR continues to be in default the Agreement and therefote
CML hereby provides notice that it is terminating that Agreement effective immediately.

In connection with this termination, please be advised that USRR, its employees, and agents
are no longer allowed on CML’s propetties, including but not limited to, any and all rails as
well as the mine itself. USRR must tutn in any and all keys, gate openers, and othet means
of access to CML’s properties. Tn addition, USRR must immediately remove its engines

T T Eom CMLs rails. In thi$ regatd, you may store your engines on the Bad Order track until ™~
you are able to make arrangements to remove them off-site. You may contact Penn Leavitt
with CML to atrange for the turn in of these items and removal of USRR’s engines.

SALT LAKE CITY | OGDEN | 5T. GECRGE | LAS VEGAS
SLC_369702.1 - . .
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Michael Root
December 15, 2011

Page 2

Sincerely,

DURHAM JONES & PINEGAR, P.C.
/%/

Bryan J. Pattison

BJP:ijg

cc: Client
James W. Jensen

SLC_369702 1
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UTAH SOUTHERN RAILROAD ORDER
COMPANY,

Plaintift, Case No. 2:11-CV-1176
V. Judge Clark Waddoups

CML METALS CORPORATION,

Defendant.

Before the court is Defendant’s motion to suspend the state court's order granting
Plaintiff a temporary restraining order. (Dkt. No. 3.) In order to merit 2 TRO, Plaintiff must
establish: “(1) a likelihood of success on the merits; (2) a likelihood that the movant will suffer

irrcparable harm in the abscnce of preliminary reliel; (3) that the balance of equities tips in the

movant’s favor; and (4) that the injunction is in the public interest.” RoDa Drilling Co. v. Siegal,

552 F.3d 1203, 1208 (10th Cir. 2009). For the reasons stated on the record and those articulated

below, the court first finds that it has jurisdiction. The court also finds that Plaintiff has failed to

carry its burden and show the TRQ issued by the state judge was appropriate:

(1) PlaintifT has failed to show a likelihood ol success on the merits based on the record

" """ before the court. The complaint before the court is not verified, and the other

attachments simply do not suffice to carry Plaintiff’s burden.
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(2) As stated in the complaint, Plaintiff seeks monetary damages. Such damages are
calculable and not irreparable. Furthermore, Plaintiff may still seek a declaratory
judgment through litigation. (Compl. 9-10)(Dkt. No. 1-1, 12-13).

(3) Due to the consequential harm Defendant will suffer based on its contracts with other
domestic and international entities, which include disproportionately high liquidated
damages in the case of a breach in comparison to Plaintiff’s potential losses, the
balance of equities weighs strongly against a TRO.

(4) Due to the large number of third-party contracts and interests involved, including
those of numerous domestic and international entities, the public has an interest in
maintaining a railway and trade system clear of obstacles and delays. Because a TRO

would adverscly affect these other interests, the court finds that it would be against

the public interest.
Accordingly, the state judge’s TRO is hereby VACATED.

DATED this 19" day of December, 2011.

BY THE COURT:

e

R S eI -Clai.k-wéaddu-ﬁ—s------ Sh e
United States District Judge
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J. Mark Gibb (5702)

mgibb@djplaw.com
Thomas J. Burns (8918)

tburns@djplaw.com

Z. Ryan Pahnke (11146)
rpahnke@dijplaw.com

DURHAM JONES & PINEGAR, P.C.
111 East Broadway, Suite 900
Salt Lake City, Utah 84111
Telephone: (801) 415-3000
Facsimile: (801)415-3500

Bryan J. Pattison (8766)
bpattison{@djplaw.com

DURHAM JONES & PINEGAR, P.C.
192 East 200 North, 3rd Floor

St. George, Utah 84770
Telephone: (435) 674-0400
Facsimile: (435) 628-1610

Attorneys for Defendant CML Metals
Corporation

William A. Mullins (D.C. Bar 418414)

wmullins@bakerandmiller.com
Keith G. O’Brien (D.C. Bar 419136)

kobrien@bakerandmiller.com
Robert A. Wimbish (D.C. Bar 445467)

rwimbish@bakerandmiller.com
BAKER AND MILLER, PLLC
2401 Pennsylvania Ave., N.W.
Suite 300

Washington, D.C. 20037
Telephone: (202) 663-7823
Facsimile: (202) 663-7849

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UTAH SOUTHERN RAILROAD
COMPANY, LLC

Plaintiff,
v.

CMI. METALS CORPORATION, and JOHN
- DOES | through-s; - -~ - - - - =

Defendants.

CONSENT DECREE

Casc No. 2:11-CV-1176

Judge Clark Waddoups

Pursuant to the stipulation of Plaintiff/Counterclaim Defendant Utah Southern Railroad

Company, LLC (“USRC") and Defendant/Counterclaimant CML Metals Corporation (“CML™),

STG_379726 4
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the Court sitting without a jury and without trial, hereby ORDERS, ADJUDGES, and DECREES
as follows:

1. The Court has personal jurisdiction over the parties.

2. The Court has subject matter jurisdiction of this action.

3. On January 20, 2011, CML entered into an agreement with USRC titled “Rail
Track Operating Agreement” (“Track Operating Agreement”). The Track Operating Agreement
applied to operations on a rail line known as the Comstock Subdivision.

4, The Comstock Subdivision is located in Iron County, Utah, and extends between
mile post 0.1 at or near Iron Springs and mile post 14.7 at or near Iron Mountain, a distance of
approximately 14.6 miles.

5. Union Pacific Railroad (“UP*) owns the Comstock Subdivision. PIC Railroad,
Inc., a wholly owned subsidiary of CML, leased the Comstock Subdivision from UP in 2006.'

6. On September 14. 2006, the United Statcs Surface Transportation Board (“STB™)
issucd a notice of exemption (STB Finance Docket No. 34896) pursuant to which PIC Railroad
secured the requisite federal regulatory authority to lease the Comstock Subdivision from UP and
o operate as a common carrier on the Comstock Subdivision.

7. Also on September 14, 2006, the STB published a notice of exemption in STB

Finance Docket No. 34897, pursuant to which an entity known as [ron Bull Railroad Company

(“Iron Bull Railroad™) also secured the requisite federal regulatory authority to operate as a
common carrier on the Comstock Subdivision, subject to Iron Bull Railroad entering into an

operating agreement with PIC Railroad.

' PIC Railroad is presently doing business as Comstock Mountain Lion Railroad.
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8. Footnote 1 of the notice of exemption issued in STB Finance Docket No. 34896
stated the following: “Although [PIC Railroad] will enter into an agreement whereby [Iron Bull
Railroad] will operate the [Comstock Subdivision] line, [PIC Railroad] also seeks an exemption
to operate to fulfill its common carrier obligation in the event [Iron Bull Railroad] were to cease
operations.”

9. USRC purports that its authority to operate on the Comstock Subdivision was
derived through Iron Bull Railroad and the STB operating authority that Iron Bull Railroad
obtained in September 2006. However, USRC never obtained from the STB valid operational
authority or a valid exemption under STB procedures to operate on the Comstock Subdivision in
its own name; nor did it. or could it, derive such authority from Iron Bull Railroad without valid
regulatory authority and the express contractual consent of PIC Railroad and CML, neither of
which USRC obtained. Although Iron Bull Railroad and USRC have the same owner—an
individual named Michael Root—Iron Bull Railroad and USRC are not the same company.
Rather. Iron Bull Railroad was voluntarily dissolved by Mr. Root effective December 31, 2009,
on the grounds that it was “no longer in business.” As a result, Iron Bull Railroad was dissolved;
it could not and did not merge with USRC, nor is USRC the successor to Iron Bull Railroad in
any legal sense. Therefore, USRC docs not have valid STB authority to operate as a common

carrier on the Comstock Subdivision because it is not the same entity as Iron Bull Railroad.

10.  PIC Railroad has been vested with federal regulatory authority to operate as a
common carrier on the Comstock Subdivision. The federal regulatory authority was granted
through the aforementioned September 2006 notice of exemption in STB Finance Docket No.

34896, and to the extent necessary, that federal regulatory authority was otherwise triggered
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when Iron Buil Railroad voluntarily dissolved in 2009 on the grounds that it was “no longer in
business,” thus meeting any “triggering” requirement of footnote 1 of STB Finance Docket No.
34896.

11.  Further, and to the extent that CML deems it necessary to take action before the
STB to reject or revoke USRC’s claimed exemption to operate over the Comstock Subdivision,
USRC and its officers, employees, or agents. including, but not limited to, Michael Root, will not
and may not contest such rejection or revocation request and are hereby enjoined from doing so.

12.  Further, USRC and its officers, employees, and agents, including, but not limited
to, Michael Root will not transfe-r, and are enjoined from transferring, any such claimed STB
operating authority to operate on the Comstock Subdivision to any other person or entity.
Further, USRC and its officers, employees, and agents, including but not limited to Michael
Root, are enjoined from taking any efforts to assert or claim that it had obtained valid STB
operating authority through Iron Bull Railroad.

13. By no later than [4 days from the date of entry of this Consent Decree, USRC
will have all of its engines, locomotives, and other items and equipment removed from the
Comstock Subdivision and from any appurtenant property owned or leased by CML or PIC
Railroad. CML. may require that such removal be undertaken under the supervision of law

enforcement authorities. Additionally. by no later than 14 days from the date of entry of this

Consent Decree, USRC will turn over to CML’s counsel, Bryan Pattison, all keys through which
USRC, its employees, officers, or agents, including Mike Root, can gain access to CML’s and/or

PIC Railroad's property, whether owned or [eased, as well as turning over any other means that

USRC possesses through which its employees, officers, or agents, including Mike Root, can gain
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access to CML’s and/or PIC Railroad’s property, whether owned or leased, and USRC shall
certify by affidavit or declaration that this provision has been fully complied with. Such
certification shall be filed with this Court no later than ten days after completion of such
compliance.

14.  USRC and all of its officers, agents, servants, employees, and attorneys, and all
other persons in active concert or participation with any of them are hereby permanently
enjoined and restrained from interfering with or in any w'ay impeding PIC Railroad’s provision
of rail carrier service to CML, or taking any other actions to interfere or impede with CML’s
mining or shipping operations, including entering onto CML’s premises for any purpose except
those required to perform this Consent Decree.

15.  The Track Operating Agreement is hereby terminated for cause, effective
December 15, 2011.

16.  With the cxception of the relief expressly granted herein, all claims asserted by
USRC against CML arc hereby dismissed with prejudice. Further, all counterclaims asserted by
CML against USRC are hereby dismissed without prejudice.

17. Each party shall bear its own attorney fees and costs in connection with this
action, except as may be necessary to cnforce the terms of this Consent Decree.

18.  This Court shall retain jurisdiction to enforce the terms of this Consent Decree.

DATED THIS 20™ day of June, 2012.
BY THE COURT:

éLARK WADDOUPS a;

UNITED STATES DISTRICT JUDGE,



CERTIFICATE OF SERVICE

I, Robert A. Wimbish, hereby certify that on this 27" day of June, 2012, copies of the
foregoing Petition to Reject or Revoke have been served by first class mail, postage prepaid, or
by more expeditious means of delivery upon all parties of record to this proceeding identified on
the Surface Transportation Board’s website.

Ra i b

Robert A. Wimbish
Attorney for PIC Railroad, Inc. d/b/a
Comstock Mountain Lion Railroad




