
December 13, 2013 

VIA COURIER 

Ms. Cynthia T. Brown 
Chief of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, D.C. 20423 

Strasburger 

JOHN D. HEFFNER 
(202) 742-8607 
Direct Fax (202) 742-8697 
John.Heffner@strasburger.com 

RE: FD35582, Rail Term Corp. - Petition For A Declaratory Order - Petition For 
Reconsideration 

Dear Ms. Brown: 

I am enclosing for filing in the above-captioned proceeding an original and 
ten copies of a Petition for Reconsideration along with a filing fee check for 
$250.00 and a copy of the filing on a computer disk in word format. 

Please date stamp and return to our messenger one copy of this 
filing. 

Enclosure 

235182 
       

ENTERED 
Office of Proceedings 
December 13, 2013 

Part of  
Public Record

       FEE RECEIVED 
   December 13, 2013 
Surface Transportation Board 

          FILED 
   December 13, 2013 
Surface Transportation Board 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FD 35582 

RAIL-TERM CORP. 
PETITION FOR A DECLARATORY ORDER 

PETITION FOR RECONSIDERATION 

Dated: December 13, 2013 

Submitted by 

John D. Heffuer 
Strasburger & Price, LLP 
1025 Connecticut Ave., N.W. 
Suite 717 
Washington, D.C. 20036 
(202) 742-8607 

Dennis M. Devaney 
Varnum, LLP 
39500 High Pointe Boulevard 
Suite 350 
Novi, MI 48375 
(248) 567-7825 

I 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FD 35582 

RAIL-TERM CORP. 
PETITION FOR A DECLARATORY ORDER 

PETITION FOR RECONSIDERATION 

I. 
INTRODUCTION 

Pursuant to 49 CFR §1115.3, Rail-Term Corp. ("Rail-Term"), a noncarrier and railroad 

industry vendor, files this Petition for Reconsideration of a decision issued by a majority of the 

Surface Transportation Board ("the STB") on November 19, 2013 (hereafter the November 

Decision). 1 The STB ''imputed" to Rail-Term a "rail carrier" status under § 10102( 5) of the 

I.C.C. Termination Act ("ICCTA"). The agency reasoned, in its own words, "that by performing 

an essential rail function on behalf of several short line railroads, Rail-Term has become a rail 

carrier under sec. 10102(5)." Id. at 2 and 7. The practical effect of the STB's ruling is to subject 

this railroad industry vendor and potentially many other railroad industry suppliers to coverage 

under the Railroad Retirement Act ("RRA") and the Railroad Unemployment Insurance Act 

("RUIA"), a result clearly not intended by Congress. The November Decision is not only 

contrary to the plain language of the statute. It also reverses without legal justification a long 

Vice Chairman Anne Begeman dissenting. 
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line of STB and Interstate Commerce Commission precedent on the term "rail carrier" and draws 

conclusions without any basis in the record. 

IL 

BACKGROUND 

Almost two years ago, on December 12, 2011, Rail-Term initiated this proceeding as a 

result of an Order issued by the United States Court of Appeals for the District of Columbia 

Circuit directing it to petition the STB to determine whether or not it is a "rail carrier" within the 

meaning of the ICCT A and therefore an "employer" under the RRA and RUIA. Rail-Term 

attaches a copy of the Court's Order and Memorandum dated November 14, 2011 2 as Exhibit A. 

By now the facts in this proceeding are well known and will only be repeated for the sake 

of clarity. Rail-Term is a small privately held Michigan corporation and a subsidiary of 

Canadian corporation Rail-Term Inc. Rail-Term Inc., and subsidiaries Rail-Term and Centre 

Rail-Control Inc., are engaged in a variety of business activities that support the railroad industry 

in both the United States and Canada. As relevant here, Rail-Term and its sister corporation in 

Canada, Centre Rail-Control Inc., provide dispatching software and dispatching services for 

short line and regional freight railroads and for VIA RAIL CANADA, Canada's national 

passenger railroad. Rail-Term develops computer-based dispatching software and provides 

dispatching services for several American short line railroads from an office in Rutland, VT. In 

effect, Rail-Term's rail carrier clients have contracted with Rail-Term to provide the dispatching 

functions that they could otherwise perform "in house." Rail-Term currently employs 7 people 

in its US office and, along with its corporate parent and Canadian sibling, employs about 100 

people overall. Rail-Term currently provides dispatching services in the United States for the 

2 Cited as "November 14 Order and Afemorandum." 
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Aberdeen Carolina and Western Railway Inc., Carolina Coastal Railway, St. Lawrence and 

Atlantic Railroad (a Genesee & Wyoming subsidiary), Royal Gorge Express, LC, Washington 

and Idaho Railway, and short line holding company, Omni-Trax, Inc., and its subsidiary 

railroads. Neither Rail-Term, Rail-Term Inc., nor Centre Rail-Control Inc., own, are owned by, 

or are under common control with any rail carrier in the United States or Canada. 

Rail-Term does not own any lines of railroad, operate trains, hold itself out to the public 

to provide transportation for compensation, or own, lease, or operate any railroad locomotives or 

rolling stock, or hold any sort oflicense from the STB to operate as a rail carrier or common 

carrier by railroad in the United States. Rail-Term asserts that it is a "noncarrier" under any 

reasonable interpretation under the ICCTA and therefore not an "employer" for coverage 

purposes under the RRA and RUIA. 

The need for this declaratory ruling dates back to April 6, 2010, when Rail-Term received 

an initial decision from the United States Railroad Retirement Board ("RRBD")3 finding it to be 

a "carrier employer" under the RRA and RUIA. According to the RRBD in its Initial Decision, 

there are two alternative statutory bases for that agency to find that an entity could be considered 

a covered "employer" subject to its jurisdiction. An entity could be considered an "employer" 

subject to the RRBD' s jurisdiction if it is either 

(1) [a] carrier by railroad subject to the jurisdiction of the [STB] or 

(2) [a] company which is directly or indirectly owned or controlled by, or under common 
control with, one or more employers as defined in paragraph (i) of this subdivision, 
and which operates any equipment or facility or performs any service ... .in connection 
with the transportation of passengers or property by railroad." 

Hereafter "the Initial Decision." Management member Kever dissented stating that he 
did not believe that Rail-Term would be considered a carrier by the STB. Dissenting opinion of 
Management Kever at page 1, attached hereto as Exhibit 
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See, 45 U.S.C. §231(a) (1). The RRBD found that Rail-Term was not subject to its jurisdiction 

under the second test 

[b ]ecause Rail-Term is neither owned by nor under common control with a rail carrier, a 
majority of the Board finds that it does not fall within the second definition of an employer under 
the Acts. 

Nevertheless, the RRBD found Rail-Term a carrier "employer" under the RRA and RUIA 

despite the lack of any common carrier "holding out," operation of trains, ownership of railroad 

lines or equipment, or grant of operating authority from the STB or the Interstate Commerce 

Commission. Instead it premised its finding on ''the control that dispatchers have over the 

motion of trains." Initial Decision at 3-4. 

Since Rail-Term strongly disagreed with the Initial Decision, it petitioned the RRBD for 

reconsideration and an administrative stay. Inasmuch as the RRBD has frequently based its 

coverage decisions on rulings from the STB, Rail-Term also asked this agency, for a decision 

confirming that it is not a "rail carrier"4 as that term is used in the ICCTA.5 On October 12, 

2010, the STB issued a decision denying its request stating that "the Board need not issue a 

declaratory order when another federal agency has ruled on the matter, and the matter has not 

been referred to the Board." 

The RRBD issued its decision on reconsideration on January 28, 2011, 6 management 

member Kever dissenting. Once again it found coverage for Rail-Term as an employer as a 

"carrier by railroad" due to the majority's view that dispatching would be an "inextricable part of 

the rail carrier's fulfilling its common carrier obligation." Id. at 5 and 6. 

4 The ICCTA speaks in terms of a "rail carrier" whereas the RRA and RUIA use the term 
"carrier by railroad." Rail-Term believes these terms are legally "fungible" and therefore uses 
them interchangeably. 
5 By petition filed June 3, 2010. 
6 Cited as the "Reconsideration Decision." 
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Thereafter Rail-Term appealed the Reconsideration Decision to the United States Court 

of Appeals for the District of Columbia Circuit. After holding oral argument on November 14, 

2011, the Court served its Order and Memorandum holding Rail-Term's petition for review in 

abeyance pending further order of the Court to allow Rail-Term to seek from the STB a 

determination as to whether it is a "rail carrier" under 49 U.S.C. § 10102(5). Referring that issue 

to the STB, the Court stated, "interpretation of the Railroad Acts [the RRA and RUIA] 

necessarily turns upon the interpretation of the ICCT A, as to which the STB is the agency with 

principal competence." See, November 14 Order and Memorandum. 

III. 

SUMMARY OF ARGUMENT 

The basis for reconsideration of an STB decision is whether (1) the prior action will be 

affected materially because of new evidence or changed circumstances or (2) the prior action 

involves material error. See 49CFR§1115.3. The November Decision contains material error 

in the following respects: in finding Rail-Term a "rail carrier," the STB majority (1) ignored or 

misinterpreted the plain language of the statute, (2) failed to follow, misapplied, or reversed a 

long line of precedent without any rational explanation, and (3) attempted to make policy on 

matters outside its jurisdiction [railroad labor and employee benefits policies]. To add insult to 

injury, the STB even went so far as to suggest that Rail-Term should petition the agency to 

exempt itself from those provisions of the ICCT A that it believes are inapplicable and pay a 

substantial filing fee (over $13,000) for the privilege of seeking such relief. 
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IV. 

ARGUMENT 

As the STB has itself conceded, the question referred by the Court - whether or not an 

entity providing dispatching services for rail carrier clients is a "rail carrier" under the ICCT A 

is one of first impression. November Decision at 3. In making such a determination, the STB 

should be mindful of the implications of such a ruling. Taken to its logical extreme, the 

majority's ruling could render almost every railroad industry vendor subject to the jurisdiction of 

the ICCTA, a result clearly not contemplated by the Congress. Accordingly, the STB should 

reconsider and overturn the November Decision as materially wrong. As Vice Chairman 

Begeman noted in her dissent "a decision finding Rail-Term to be a rail carrier is not supported 

by law or logic." Id. At 14. 

A. The STB majority's ruling finding Rail-Term a "rail carrier" is contrary to the plain 
meaning of the statute, the ICCTA. 

This proceeding involves a basic question of statutory construction: whether an entity that 

does not own or operate any rail lines or railroad equipment or hold itself out to provide any sort 

of railroad service but merely provides dispatching service under contract to railroad clients is a 

"rail carrier" under the ICCTA and therefore also subject to the RRBD's jurisdiction under the 

RRA and RUIA. 

Section I 0102(5) clearly states as relevant: 

'"rail carrier' means a person providing common carrier railroad 
transportation for compensation ... " 

While, as the STB admits, the statute does not define the phrase "common carrier," it does define 

the term ''transportation" as follows: 
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"(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, 
facility, instrumentality, or equipment of any kind related to the movement of passengers 
or property, or both, by rail, regardless of ownership or an agreement concerning use; and 

(B) services related to that movement, including receipt, delivery, elevation, transfer in 
transit, refrigeration, icing, ventilation, storage, handling, and interchange of passengers 
and property ... " 

Similarly, Rail-Term is not a "railroad" which the ICCTA defines as 

"(A) a bridge, car float, lighter, ferry, and intermodal equipment used by or in connection 
with a railroad; 

(B) the road used by a rail carrier and owned by it or operated under an agreement; and 

I a switch, spur, track, terminal, terminal facility, and a freight depot, yard, and ground, 
used or necessary for transportation ... " 

49 U.S.C. §10102(9). 

Insofar as Rail-Term is providing a service related to the movement of passengers or 

property, it may be directly "involved" in providing "transportation." However, as the STB 

majority itself concedes, Rail-Term does not directly hold itself out to the public to provide 

interstate rail transportation services. November Decision at 2. Indeed, Rail-Term lacks the very 

assets needed to perform rail transportation as it owns no locomotives, rolling stock, or rail lines. 

It has no access to or operating rights over rail lines. It does not possess any STB operating 

authority and does not hold itself out to the public to provide rail freight or passenger service. Its 

only customers are railroads who engage its services. Accordingly, there is no way that Rail-

Term could be considered a "railroad" or a "rail carrier" under the plain definitions of those 

words. 

Where the statutory language is clear, as it is here, there is no need to defer to the 

agency's interpretation. See Chevron US.A. v. Natural Res. Def, Council, 467 U.S. 837, 104 

S.Ct. 2778 (1984). But even under the agency's case law cited in this very proceeding the STB 
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has no basis for concluding that Rail-Term is a "rail carrier." After the STB majority concluded 

that Rail-Terms' dispatching falls within the definition of "transportation," the agency stated: 

" ... that is not enough to come within our jurisdiction. Rail-Term must be providing this 
transportation service as a "rail carrier", i.e., as a "person providing common carrier 
railroad transportation for compensation." 49 U.S.C. §10102(5). Applying that part of 
the definition has presented this agency on more than one occasion with a more 
complicated determination, as is the case here." 

"A common carrier railroad is "a well-understood concept arising out of common law, 
and it refers to a person or entity that holds itself out to the general public as engaged in 
the business of transporting persons or property from place to place for compensation." 
November Decision at 7. 

Insofar as Rail-Term does not hold itself out to the general public as being in the business of 

providing any sort of transportation for compensation, the majority's finding is more than 

contrary to the plain language of the statute. It is downright ludicrous. The agency resolves this 

semantic conundrum by referencing "long-standing" Supreme Court precedent cited by no party. 

It asserts "we can impute a holding out. .. where ... a company performs outsourced rail functions 

on behalf of railroads, and that we must look at what the entity does, not how its charter might 

read in determining whether an entity is a rail carrier." Id. Rail-Term submits that interpretation 

is clearly erroneous. 

B. The STB majority failed to follow or has misapplied its own precedent. 

While the question of whether a contractor providing dispatcher services is a "rail 

carrier" may be one of first impression, the subject of what constitutes a "rail carrier" is one of 

longstanding and consistent agency precedent. The majority's ruling expands that definition in a 

way that is contrary to legislative intent and common sense reality and does so without any 

rational explanation. 
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The STB has frequently cited its precedent in B. Willis, C.P.A., Inc., FD 34013, served 

July 26, 2002, slip op. at 6, for the definition of a rail carrier: 

"A person is not a rail carrier for purposes of the ICA unless it holds itself out to provide 
rail service to others." 

In H&M International Transportation, Inc.-Petitionfor Declaratory Order, FD 34277, STB 

served November 12, 2003, and cited by Rail-Term in its Declaratory Petition, the STB clearly 

identified the characteristics of a "rail carrier:" 

To fall within the Board's jurisdiction, the transportation activities must be performed by 
a rail carrier, and the mere fact that H&M moves rail cars inside the Marion facility does 
not make it a rail carrier. To be considered a rail carrier under the statute, there must be a 
holding out to the public to provide common carrier service. B. Willis, C.P.A., Inc. -
Petition for Declaratory Order, STB Finance Docket No. 34013 (STB served Oct. 3, 
2001), aff'd per curiam, B. Willis, C.P.A., Inc. v. STB, No. 01-1441 (D.C. Cir. Nov. 26, 
2002), cert. denied, 72 U.S.L.W. 3235 (Oct. 7, 2003) (No. 02-1498); Hanson Natural 
Resources Non-Common Carrier Status - Petition for Declaratory Order, Finance 
Docket No. 32248 (ICC served Dec. 5, 1994). Here, however, H&M's operations are 
performed pursuant to agreements with UP that reserve for UP all common carrier rights 
and obligations and that, in fact, specifically bar H&M from providing common carrier 
service. Additionally, H&M has never received, nor sought, a license from the Board for 
common carrier freight rail operations under 49 U.S.C. 10901 (or an exemption from the 
licensing requirements pursuant to 49 U .S.C. 10502). Further, there is no evidence that 
H&M has provided any type of rail service to the public for compensation or otherwise, 
or held itself out as willing to do so. Indeed, the record shows that any rail-related activity 
performed by H&M is strictly in-plant, for H&M' s convenience and benefit, and in 
furtherance of its non-rail primary business purpose. 

The STB also noted that there is no evidence that Union Pacific ("UP") had control over H&M's 

business operations, that all car movements within its facility were at the direction of, under the 

supervision of, and for the convenience of H&M, that the connecting carrier UP's obligations 

and common carrier duty began and ended at the delivery tracks at the H&M facility, and that the 

movement of cars inside H&M's facility could be considered an integral part of that railroad's 

service. 
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At the opposite end of the rail carrier "spectrum" the STB has found an excursion 

passenger operator to be a "rail carrier." In American Orient Express Raihrny Company LLC-

Petition for Declaratory Order, FD 34502, STB served December 29, 2005, also cited in Rail-

Term's declaratory petition, the STB stated: 

We next examine whether AOERC is a "rail carrier. .. " 

"Accordingly, the issue is whether AOERC is a 'common carrier.' There is no statutory 
definition of the term 'common carrier.' However, as a general matter, the term 
'common carrier' is a well-understood concept arising out of common law, and it refers 
to a person or entity that holds itself out to the general public as engaged in the business 
of transporting persons or property from place to place for compensation. Citations 
omitted. In determining whether there has been a holding out, 'one must look to the 
character of the service of the party in relation to the public."' 

The STB has also frequently determined whether or not an entity is or is not a "rail 

carrier" in the context of preemption requests involving transloading terminals and State of 

Maine rail line acquisition proceedings. See, November Decision at 10-12. In the case of the 

former, the STB has found in a consistent line of cases that the operator of a transloading facility 

will not be entitled to the preemption normally accorded a rail carrier if performed by an entity 

independent of a rail carrier or by an independent entity not acting as an agent and under the 

control of a rail carrier. Town of Babylon and Pine/awn Cemetery-Pet. For Declaratory Order, 

FD 35057 (STB served Feb. 1, 2008), and City of Alexandria-Petition. For Declaratory Order, 

FD 35157, STB served Feb. I 2009, cited in the November Decision at 10. Conversely, the 

STB has ruled that it will not regard an entity, usually a public agency, that is acquiring railroad 

assets in a State of Maine transaction as a rail carrier subject to its jurisdiction if the common 

carrier obligation and rail service easement resides with or continues to be held by a railroad 

common carrier not under the acquiring entity's control. }Jaine Department of Transportation-

Acquisition & Operation Exemption-Maine Central Railroad, 8 LC.C. 2d 835, 836-37 (1991) 
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and other cases cited in the November Decision at 11. The agency has even held the acquiring 

entity's assumption of responsibility over dispatching will not render it a "rail carrier." 7 

While the RRA does not define the terms "rail carrier," "carrier by rail," or "common 

carrier," there are numerous judicial decisions cited by the majority in the November Decision 

construing one or more of these terms. 8 For example, Wells Fargo & Co. v. Taylor, 254 U.S. 

175 (1920) cited in the Mahfood decision the STB referenced on page 8 of its November 

Decision, defines a common carrier by railroad as "one who operates a railroad as a means of 

carrying for the public ... " Lone Star Steel Co. v. McGee, 380 F.2d 640, 647 (51
h Cir. 1967), also 

cited in Mahfood, identified four criteria for determining whether an entity should be regarded as 

a common carrier by railroad: 1) the actual performance of rail service; 2) the service is being 

performed as part of the total rail service contracted for by a member of the public; 3) the entity 

that is performing the service is doing so as part of a system of interstate rail transportation by 

virtue of either common ownership with the railroad or under a contract with the railroad; and 4) 

remuneration is being received for the services performed. 

Rail-Term cannot be regarded as a "rail carrier" under longstanding and consistent STB 

precedent. It does not 1) own or use any facility related to the movement of passengers or 

property by rail; 2) provide common carrier transportation for compensation; 3) "hold out" to the 

public to provide transportation for compensation; or 4) hold any license or exemption from the 

STB to perform common carrier rail operations. Moreover, unlike transload facilities operated 

by contractors that enjoy federal preemption such as that in the City of Alexandria case cited by 

Metro Reg'! Transit Auth.-Acquis. Exemption-CSX Transp., Inc., FD 33838, STB served 
Oct. 10, 2003, and Utah Transit Auth.-Acquis. Exemption-Acquis. from Union Pac. R.R., FD 
35008 et al., STB served July 23, 2007 cited in November Decision at page 11, footnote 22. 
8 At pages 7 and 8. 
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the majority at page 10 of its November Decision, the agreements between Rail-Term and its 

clients make clear that Rail-Term is an independent contractor, not subject to client control, 

responsible for its own actions and responsible to its clients for its liabilities or misdeeds. See, 

contract with Vermont Railway Corporation attached hereto as Exhibit C at pages 3-7. 

Nor can Rail-Term be regarded as any sort of "common carrier" or "rail carrier" under 

judicial precedent such as Lone Star. As noted by both the STB and RRB, Rail-Term has no 

common control relationship with a rail carrier. November Decision text at 5 and citation to the 

RRB decision in footnote 10 on page 5. While Rail-Term provides service under contract with 

its carrier clients and receives compensation for its activities, it does not perform railroad service 

in the normal dictionary or common sense use of the phrase. Unlike some of the cases cited by 

the majority at pages 7- 8 of its November Decision, Rail-Term does not engage in loading or 

unloading of freight, terminal operations, stevedoring, or even intraplant switching of any sort. 

Furthermore, it does not provide dispatching as part of a total "package" of services any more 

than other non-railroad vendors provide functions such as track, signal, and equipment 

maintenance, freight car supply, and industrial development without any imputation of STB 

common carrier status or RRA jurisdiction. Even the "carrier" in the Herzog case cited by the 

RRB in its opinion and by the STB at page 12 of its November Decision was performing rail 

service handling passengers, albeit under contract to a public agency. Accordingly, it cannot be 

regarded as a "rail carrier" or "common carrier" under that case law. 

The only basis for the STB majority's finding that Rail-Term is a "rail carrier" is its 

undocumented statement at page two of the November Decision that "by performing an essential 

rail function on behalf of several short line railroads, Rail-Term has become a rail carrier" and 

12 



that "the overall scheme of regulation under ICCT A indicates that Congress intended for the 

regulation of these kinds of contracted dispatching services to rest within our jurisdiction." 

Elaborating on this theme, the STB majority dredged up a few decisions predating World 

Wars I and II to find that it can "impute" a holding out to the public where, as here, a company 

performs outsourced rail functions on behalf of railroads and we must look at what the entity 

does to determine whether it is in reality a "rail carrier." November Decision at 7. The only 

decision cited by the majority and the American Train Dispatchers Association (the only other 

party to this case other than the RRB itself) that is remotely relevant is the ICC's decision in 

Assoc. of P&C Dock Longshoremen v. The Pitts. & Conneaut, 8 I.C.C.2d 280, 294, 1992 ICC 

LEXIS 27 (cited as P&C) where the Interstate Commerce Commission ruled that a contractor 

which provided services to an affiliated railroad was a "rail carrier" and that common control 

authority was required. The ICC reasoned so long as the questioned service is part of the total 

rail common carrier service that is publicly offered, then the entity providing it for the offering 

railroad is deemed to hold itself out to the public. 

But P&C is inapposite as it involved a terminal operator under common control with a 

rail carrier. Unlike Rail-Term, P&C owned and operated over railroad tracks, loaded and 

unloaded cargo for the railroad's customers, owned and operated its own switching locomotives, 

and its services were bundled in the services provided by and invoiced by its affiliated rail 

carrier. Unlike P&C, Rail-Term does not conduct rail operations or "hold out" to serve the 

public. Id. 1992 ICC LEXIS at 21. 

Rail-Term has reviewed each and every one of the other decisions cited by the STB 

majority9 and finds them clearly distinguishable. With the exception noted below, each involved 

9 These cases were not cited by the American Train Dispatchers Association. 
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an inquiry as to whether the entity that was the subject of litigation was a "common carrier" for 

the purpose of either the Interstate Commerce Act (for Elkins Act or unauthorized common 

control violations, FELA liability, or Railroad Safety Act liability). 10 Each of these entities 

involved an entity performing typical terminal railroad services including loading and unloading 

of freight (or animals in one case), stevedoring, train serving and switching, and similar 

activities. One or more of these entities owned terminal trackage and/or locomotives. But, as 

noted above, Rail-Term does not own any railroad equipment or track and does not load or 

unload freight and does not hold out to perform services as part of an overall "service package." 

Rail-Term assumes that it is highly unlikely that customers of its rail carrier clients even know 

that Rail-Term exists. 

C. By making pronouncements on railroad employee benefits, the STB 
majority exceeded its authority and usurped an issue for the Congress 

The majority found that Rail-Term's "operational and economic incentive" is to displace 

essential in-house operations [emphasis supplied] of its freight rail carrier clients in 

implementing transportation. November Decision at 13. It added that "Congress would intend 

for those services to fall within our jurisdiction and for the employees performing those 

dispatching functions to be subject to the various federal railroad labor-related laws and safety-

related laws." Id. Such statements exceed the STB's proper jurisdictional reach as they involve 

policy issues of railroad benefits coverage and labor law. Accordingly, they are a subject for the 

legislature. 

The majority appears to suggest incorrectly that Rail-Term had removed dispatchers from 

coverage under the RRA and RUIA. In fact, Rail-Term does not employ dispatchers that 

10 Weade v. Dichmann, Wright & Pugh, Inc., 337 U.S. 801 (1949) involved the question of 
whether a steamship company operating as an agent of the United States was liable for a tort 
committed on a passenger by the company's employee. 
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formerly worked for its rail carrier clients or railroads generally so it cannot be accused of 

removing employees from RRA and RUIA coverage. It is Rail-Term's clients, and not Rail

T erm, that "outsourced" the dispatching function just as the rail industry has "outsourced" to 

contractors numerous other functions. The STB has not attempted to regulate those 

"outsourcing" decisions and it should not do so here. For it to do so is material error. 

Similarly, the STB majority's decision rendering railroad industry vendors such as Rail

Term subject to the ICCTA would have bizarre and unintended results. Would Rail-Term be 

able to claim federal preemption against inconsistent state or local regulations if it painted its 

office in Rutland black instead of the shade of green required under Vermont's environmental 

code? Should Rail-Term decide to withdraw from the dispatching business, would it be required 

to seek discontinuance or abandonment authority including compliance with the necessary 

environmental and historic requirements? Such a ruling would have such sweeping implications 

that the STB majority's policy would clearly infringe on the legislative mandate of the United 

States Congress. 
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v. 

CONCLUSION 

As directed by the Court, Rail-Term requests that the STB grant its Petition for 

Reconsideration and find that it not a "rail carrier" under the ICCTA. Furthermore, Rail-Term 

requests expedited handling inasmuch as the Court is holding the appellate proceeding in 

abeyance pending the outcome of this proceeding. 

Dated: December 16, 2013 

er 
Strasburger & Price, LLP 
1025 Connecticut Ave., N.W. 
Suite 717 
Washington, D.C. 20036 
(202) 742-8607 

Dennis M. Devaney 
Varnum, LLP 
39500 High Pointe Boulevard 
Suite 350 
Novi, MI 48375 
(248) 567-7825 

16 



CERTIFICATE OF SERVICE 

I, John D. Heffner, hereby certify that a copy of the Petition for 
Reconsideration dated December 13, 2013, was sent by electronic mail and first
class, United States mail to the following parties: 

Dated: December 13, 2013 

Michael Wolly, Esq. 
Zwerdling, Paul, Kahn & Wolly, P.C. 
I 025 Connecticut A venue, NW 
Suite 712 
Washington, D.C. 20036-5429 

Rachel Simmons, Esq. 
United States Railroad Retirement Board 
844 North Rush Street 
Chicago, IL 60611 

/s/ John D. Heffner 
John D. Heffner 
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USCA Case #11-1093 Document #1341390 Filed: 11/14/2011 Page 1 of 3 

~nitco ~tat£s Qinurt nf J\pprals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11-1093 September Term, 2011 
Filed On: November 14, 2011 

RAIL-TERM CORP., 

PETITIONER 

v. 

RAILROAD RETIREMENT BOARD, 

RESPONDENT 

Before: GARLAND and KAVANAUGH, Circuit Judges, and GINSBURG, Senior Circuit Judge 

ORDER 

Upon consideration of the petition for review and the briefs and oral arguments of the 
parties, for the reasons explained in the accompanying memorandum, it is 

ORDERED that the petition for review be held in abeyance pending further order of the 
court to allow Rail-Term to petition the Surface Transportation Board for a declaratory order on 
the question whether Rail-Term is a "rail carrier" under 49 US.C. § 10102(5). 

Rail-Term is directed to submit a report to this court on the status of its filings with the 
Surface Transportation Board no later than 30 days from the date of this order. The parties are 
directed to file motions to govern further proceedings in this case no later than 30 days after the 
Surface Transportation Board issues a decision on Rail-Term's filings. 

PERCURIAM 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 

Jennifer M. Clark 
Deputy Clerk 
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MEMORANDUM 

Rail-Term petitions for review of an Order of the Railroad Retirement Board (RRB) holding 
it is a "carrier by railroad" within the meaning both of the Railroad Retirement Act, 45 U.S.C. § 
231 et seq., and of the Railroad Unemployment Insurance Act, 45 U.S.C. § 351 et seq., 
(hereinafter together referred to as the Railroad Acts) and holding in the alternative Rail-Term's 
dispatchers are "employees" of Rail-Term's client railroads under the same Acts. Because the 
former holding turns upon the resolution of a legal issue within the primary jurisdiction of the 
Surface Transportation Board (STB), we refer the issue to that agency. Pending the STB's 
resolution of the issue, we shall hold Rail-Term's petition for review in abeyance. 

Rail-Term provides "outsourced" dispatching services that rail carriers historically have 
performed "in house." Rail-Term's client railroads provide daily scheduling orders to Rail
Term's Director of Rail Traffic Control, who then relays those orders to dispatchers employed by 
Rail-Term. Pursuant to those instructions, Rail-Term's dispatchers authorize the railroads' 
engineers and other employees, such as maintenance crews, to occupy particular tracks at specific 
times throughout the day. 

The RRB held Rail-Term is an "employer" subject to the Railroad Acts because its 
"dispatchers have the ultimate control over the movement of the trains of its rail carrier 
customers." Both the Railroad Acts define an "employer" as a carrier by rail subject to "the 
jurisdiction of the Surface Transportation Board." See 45 U. S .C. § 231 (a )(1 )(i) (Railroad 
Retirement Act); 45 U.S.C. § 351(b) (Railroad Unemployment Insurance Act). The Interstate 
Commerce Commission Termination Act (ICCTA), which in turn prescribes the jurisdiction of 
the STB, defines a "rail carrier" as anyone "providing common carrier railroad transportation for 
compensation." 49 U.S.C. § 10102(5). In this respect, therefore, interpretation of the Railroad 
Acts necessarily turns upon interpretation of the ICCTA, as to which the STB is the agency with 
principal competence, American Orient Exp. Ry. Co., LLC. v. Surface Transportation Bd., 484 
F.3d 554, 556 (D.C. Cir. 2007). 

Because this case implicates an "issue within the special competence of an administrative 
agency," the doctrine of primary jurisdiction "requires the court to enable a 'referral' to the 
agency, staying further proceedings so as to give the parties reasonable opportunity to seek an 
administrative ruling." Reiter v. Cooper, 507 U.S. 258, 268 (1993); see Allnet Commc 'n Serv., 
Inc. v. Nat'! Exch. Carrier Ass Inc., 965 F2d 1118, 1120 (D.C. Cir. 1992) (doctrine of primary 
jurisdiction based upon "concern for uniformity and expert judgment"). When an issue 
"requir[ es] the exercise of administrative discretion," as does the issue whether a provider of 
outsourced dispatching services is a "rail carrier" within the meaning of the ICCTA, the 
"agenc[y] created by Congress for regulating the subject matter should not be passed over," 
United States v. Western Pac. R. Co., 352 U.S. 59, 64 (1956) (quoting Far East Conference v. 
United States, 342 U.S. 570, 574 (1952)). 
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Accordingly, we refer to the SIB the question whether Rail-Term is a "rail carrier" under 
the ICCT A. We shall hold in abeyance Rail-Term's petition for review to allow Rail-Term to 
file with that agency a petition for a declaratory order on the matter pursuant to 5 U.S.C. § 554( e) 
and 49 U.S.C. § 721. 

We do not reach the RRB's alternative holding that Rail-Term's dispatchers are 
"employees" of the railroads for which Rail-Term provides dispatching services. Whether Rail
Term is a proper party to challenge that alternative holding is unclear because the record does not 
indicate whether Rail-Term or the railroads for which it provides dispatching services would be 
required to contribute on behalf of those employees to the retirement and unemployment funds 
administered by the RRB. If the SIB determines Rail-Term is not a "rail carrier," then we shall 
tum to the questions raised by the RRB's alternative holding and Rail-Term's standing to 
challenge it. 



EXHIBIT B 



MANAGEMENT MKMBER KEVER'S DISSENT 
RAIL-TERM COPORATION 

A majority of the Board found Rail-Term to be a covered employer under the Railroad 
Retirem~p,t Ayt_QUµ) and~!? Raj1r9aj Unemplo).'.!11~~-~~nc_~Act CR.ill.Al·_ WP-Jlt: 1.Il1ay __ 

. . . 'th-th . . ti d:' ~ • • "' • ahk: rt:" f ·1 d . f . _ ·- -~----~ e rol);J~=iat ~spate:ung 1s an me:xme ~at ey;--rauoa operat1<:m:r; ean-flet 
agree with the majority that Rail-Tenn is itself a carrier under our Acts.· 

The Railroad Retirement Act (45 U.S.C. § 231 (a) (1)) (substantially the same as the RUIA) 
defines a covered employer as: 

(i) any carrier by railroad subject to the jurisdiction of the Surface Transportation 
Board tmder Part A of subtitle N of title 49; United States Code; 

(ii) any company which is directly or indirectly owned or controlled by, or under 
common control with one or more employers as defined in paragraph .... 

The majority finds Rail-Tenn to be a covered employer under subsection (i) above. Further, the 
majority cites Southern California Regional Rail Authority (SCRRA) B .C.D. 02-12 and Herzog 
Transit Services, Inc. B.C.D. 09-53 (Decision on Reconsideration - Management Member Kever 
Dissenting) as precedent supporting their conclusion. Because I do not believe that Rail-Term · 
would be considered a carrier by the Surface Transportation Boatd {STB) under Part A of title 49 
and also do not find the above cited decisions applicable to this case, I must dissent. 

The Board' s decision outlines the nature of dispatching and its relationship to other railroad 
operations. It also presents examples of how dispatching is regulated by federal agencies 
including the Federal Railroad Administration. However, the decision does not provide a basis 
upon which Rail-Tenn could actually be fotmd to be an entity regulated under the jurisdiction of 
the STB. In American Orient Express Railway Company, v . Surface Transportation Board, 484 
F3d 554 {D.C. Circuit 2007) the Court did not disturb the STB's finding that an entity that did 
not own tracks or utilize its own employees for movement of passenger trains could still be 
considered a railroad carrier where it provided its own rail cars and contracted with AMTRAK to 
move its passengers. Rail~Term may participate in directing car movements by dispatching, but 

\ 

it has not provided rail cars nor participated in interchange agreements or other arrangements to \_ 
move freight · 
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The majority decision also cites two prior Board decisions in SCRRA and Herzog Transit 
Services as support for its determination. These decisions present facts very different than the 
instant case since both applied factors from the Board's decision in Railroad Ventures, Inc. 
B.C.D. 00-4 7. In the initial Board decision on Herzog Transit Services, B.C.D. 09-02, the Board 
summarized the SCRRA decision and concluded that since SCRRA had assumed the 
responsibility for part of the railroad operations (dispatching for both intrastate and interstate 
satTieffit11:ta:Ht besams scwer-e&-oo11_@.fil~~-::!Vi:th.--the-Ra·ik-ea~~!!tar~s' aaal¥sis. :tl:l~~@ar4' s 
initial determination of Herzog goes on to analyze Herzog Transit under the Railroad Ventures 
factors and concludes that Herzog, as operator for DART, became covered upon their assuming 
the dispatching function which includes interstate passenger and freight trains. Unlike SCRRA 
and Herzog, Rail-Term does not own track nor provide train operations over leased track as in 
Herzog's case. Providing dispatcJ;tlng services by SCRRA and DART/Herzog changed their 
,covered status because they owned track upon which interstate rail traffic moved along with their 
intrastate commuter operations. This is a very different factual situation than exists in Rail
Tenn. 

While the majority certairily had the authority to fmd dispatching to be an integral part of 
railroading that could not be contracted out similar to engineers and conductors (see Rail- West, 
Inc. B.C.D. 95~51), the majority also chose to find Rail-Term itself to be a carrier which I do not 
believe is supportable under the Acts; therefore I dissent. 

Note - Reference to the American Train Dispatchers Department of the International Brotherhood of Locomotive 
Enginet::rn in footnote (2) of the majority opinion is not relevant since rail unions are subject to coverage under 
different statutory provisions than rail carrier employers under the RRA and the RUIA. 

Original signed by: 

Jerome F. Kever 
March 26, 2010 
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EXHIBIT C 



DfSPATtiU!\'G SERVJCF.:S ACREE\Jf'IT 

This Dispi11d1111g. S..:nic-:s .\grc~mcnt f".\gtccmi:.·nt"'l i:; cx~cmcd as of Fcbntar~ I 
2005 by ;md :imt1n~ Rail-f'cm1 Corp., .t :Vlkhigan Ct)1"!)Nution !"Rail-Tenn"), and \'i::-m101~1 
R::ilway lnt:clrporatcd. ;-1 Vem10n1 crnvoration ("VTR"j. Ruil-Tcnn '1111..l VTH sb.-ill b0 
individu::il!~ n::fcm::d hi in this Agrccnwnt as a "Party" ;ind collectively rc·t';,;rre"d to in thi::> 
Agn.:cnh!nl as 1i;c "P;inics." 

RECITALS 

\VH£lU;:AS, Rail-Teni1 is in the bu:;iness o-f providing Dil'lpatchin~ Services (ns 
hereinafter' ddincd); and 

WH.EREAS. VTR desires to lHtlfac the Dispatching Scrviees from Rail·Tcm1: •md 

\.YHJ£REAS. the P<inics dcsfrc to cslablish thc.tcnns and wnditions by which Hail·Tcrrn 
will i:trondt: Di5.patching Services to VTR. 

:'-iOW THl~RE.FORE. for the ccH1skk:ration h~rein recited and otbcr good and valunbh~ 
considcrathm. the t'(-C~ipt ;md su ffici('ncy of wbid1 is ac.knowkdgcu, rh:c Parties l'K:rcto ;tg;rec as. 
fo!l1)l.\'5: 

l. Ti;rm, The term ('Term"} ofthis Agre<!mcm shaH commence on March 1"· 1005 
(''Effoc1in: D<n:!~i :.md shall condltt.k 1.1n Febrnnry 28t" •. 2D15. Both parties shalJ give notice to 
tbe other party at li.!<~sl one? year before the end of the term, stating wbether such party desires to 
C)..tclld the Tenn or tile Agrccmclll, or to enter intn !l new agreement for tbe pro•.:ision of 
Disp~itcbiog St:r\in-s. sudl tltm the: par-tics muy m:goti::itc tcrrns of an agr.xmcnt whhotH the 
disruprion of s.~n ii:cs. 

2. 1,)ispatchiog !$~rvls;ts. 

(a} As 0f the Effective Date. Rail-Term agrees lo proviuc VTR will! tho"c 
Di;;pa.ti:hing Scrvic..:s (the ttDi~.vntching. Services"> more fuHy dcS(TibcJ on E:\:hib11 .'\pt' 
this :-\grc:cmcnl, ·.-:hich such f.xhibir m<Jy he llmended from time 10 1i11K h:· 1Htllual 
wrii.11.:n 1.:1)11:.ent 111'1hc P,m\c£: 

(h) At lh<;! request of VTR. as nf lh>t Effective Date. tip 11.) forty (4\i) lwurs per 
n:ed~ nf !)i~pall:hing Scrviceii {the "VTR Dispatching")\\ i11 be performed hy John Geho, 
u VTR t:mpl<rycc !lh~ ''\TR L and 1hc mtc of :.:0mpensntion will be 
t1J ri.::lk1.·1 :his ;1frt!r1g.(·mcnt. il:S. more fully described in Exhibit B. \\'hik lhc VTR 
E1npf<)y1..•..:· i~ p..!rlo1'nl111f th;; \'TR Dispatching, 1hc ¢lTI['Jloye:! w1H be ;q1bp::ct to lhi;: sok 
cc•mrol .;if\ TR. Whi k d1c VTR Di:;pai.::hing. is pe1i~mr.e<l. !ht:: \.'TR E;1tp!uy<.:i:· "'ill b·:: 
c;qx~:.::lcd 11.1 J.:.ln1..~r'1li1.· Dispatching Scri·iri::s in nccordun<;e with tht: pn:..':';ent A.gn.:cmcm. 
VTR 'lh;Jll indi.·mnify Rail-Term for anv i'i.lilurc of lhc VTR EmploynJ lo perkinn 1hc 
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tr, retain !:; nppmvul of ~uch :.ig.;n!s or si1hct1ntr::ic«tnrs until sui..·h time ;1:; ji is 
sati;:-;!icd thJ.~ ~u~h insurance [5 in plac•::: 

111.t \'TR <lS an atiditil)iltd ltl'Suf't:.·d soidy with r{:Sj'.\Cct lO thc- opcratiom 

of th.: named in,.ured; 

{i\·) Hl.:mket v..ritlen C<)ntnirtual liabili1y ur an endorsement specif'.ying. 
that Ct)\·~rng..; under 1he polky applies to this Agreemcm; 

(\') Cross liah?llty a.nd scvcrabiliry of interests clauses; 

iY~l Cnmingt:-nt emplnycr's liability; 

{'-'riJ Personal injury; 

{viii) Pollution: Names Perils Forni; 

(ix) Pm<lucts and i::ompleted openi{io.11s. 

5. .Wdemnific.1tfoo. 

(n} To chc extent pcmiinc'd by la•>·, Rail-Term shall indcmnil}', gunranr<:c and 
save h;mnfess VTR. its officers, dirt.--ctor.s, employees, rcprcsen.tativcs, and agcms 
(<;:ollectively the ··vrR (ndemnities."} from and against all actions, ci.nrs% of <1ciions, 
procc0ding.s, daims and demands fur any direct losses, costs, damages or ex.pens.cs 
suCfo.rt.'d or incLirred by VTR and;or VTR's Indemnities by reason of any cJamage to 
property OI' injury. including injury resulting in deaib to persons. including the 
i;mployee>, sc(1;;me.;;. agents, liccosecs or in;,:it:et.'S or \'LR. caused by. resulting fro .. m or 
aurihutabk w any failun; or Rail-T 1$nn or any of its sub.contractors or agents to observe 
or p~rfomt any o( tht: obtigatiuns of Rail-Tt:m1 contained in this Agreement, except to the 
extent that such liabiliry. damage or injury is contribuH!d to, canscd by. results lrom or is 
auributablc h:i the ;.tcts or omissions 1.'l-f VTR and except with rcspcc1 to indi1·ec1 0r 
consequential uannlttcs or Joss of rcnmuc and an11r.::ipntcd profits.. 

( b .l To the c:,acnt ponnittcd by lnw. \'TR .sh;·\]~ indcmni fy. guarantet!' and .'\U\'i! 

hann!css R:;il-Tc-rm. its officers. directors, ernployees, represent:lf.in:s. and age1m 
(col!tXt i\'cly the "Raif ,Tenn tru:Jcnmitecs"J from and •'l.gains1 all a.ctlrn1s. c<mses n r acLion:s. 

tlnJ1m and demands for any direct iossc.<;, costs, or expenses 
Rail-Term and 't1r Rai I-Tenn's (nJcmnitt:l'S by rcu:K111 or any 

llama.gt: ti..' ,,r i11.iury. induding injul) n:.·:;uhing in death !o pi:rsoris. 1hc 
cmploycc-5. 5cn Jm:;. ag..::ms, lkcns.ccs. ~)I' in\·ttcc~ or R1;il-Tcrm. caused b·y, resulting from 
or .1ltrihutnbk h:> an:. fai.lurc of\ ·TR or any of its sub-ca.ntractors or agents. lo ohscrvt: or 
perform any of che ohhg.ations nf VTR contained in this Agrncment. t:xccpl tu ~h1: cxt;,;nl 

Lhat i<u..:h li;d1ility, Ja1m1ge or injury is rnntributctl tu. l'!l.LlSCd by, ri::sults frorn or is. 
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<Jltribmablc h.l ;he acts or orniss:ons of Rait-Tcnn and cxcepl with respect to indirect or 
con~--~·111en1ial damages or lo~s or re\·eime and antidput~·u profits. 

6. Hardware and Soflwate. Raii -T~rn1 will ht: responsible for proviJing the 
Vi1cces:;aT) C(1mputcr ~111'-l ancillary rnac1ii1ics or equipm.ent on<l rdatcd computer prngrnms u&Xl in 

the pc.rfr.mt'l<lii(;C of its obligution hcreLmdcr, cxcepl fur VTR':; control system, whkh will b.: 
made available by VTH. for its U$<.'.: by Rail-Term. .H\lil-Temt will be rcs.ponsink for the 
ne.ccssar.:r chruigcs, th..:- m.nintenance, th~ updates. tbe upgrades <\nd the fixes lo- the conuul 
syst~rn. and VTR shaU be responsible for the cost associated will! VTR's specific requ1::s1s for 
c.hang;;:s. Rail:-Tl)rm shall he required tn obtain the wrinen consent orVTR P'ior to using VTR's 
control sys11m1 m proqdc sc.rviccs to another railroad, VTR, which coni:;cnt shall not be 
unr~'.J.Sorrnb-ly vvithhcid. <lnd for a foe to ~ dewnnined by inurual agre..>t1H:mt or tlu: P111i1Cl)_ 

VTR'& C(lntrnl sy~em will t'l.:!main the propeny of VTR. 

7. Ac.cident and hu;fdenth1nsrtgadon. The Panies agre.e that it is imperative lo 
determit1e the mot cause of all accidenl"1indderits_ Accordingly, VTR agtci..~ to provide Rait
Tet'm wi1h the <locumentation regarding the appropriate: pr-0tocol to folkn:i; related Lo the 
investigntiot1 of accidents ("Protocol"). The Protocol shall address the pmccdures, rights and 
roles orthc respective parties in such [m1estib:rations. ln additioti, VTR mziy request the assistance 
or Rail· Tenn in rhe c<>n<luct of VTR' imcmal i nvesLigations of opera ti on al mi:tllers. 

8. . !1:tdt!zpindent Coetrac.:tor. 

{a) Rull-Term is • .and shall remain, an independent contractor and nothing 
herein i;ball be construe-.d as inconsistent with thar status. Rail-Term shall perfonn its 
ol:rfigf!tions dt:scrihcd ht:!rein io its own narnc, unless rt has subcoittractcrl portions there..'Of 
to a subcon LracLor permittictl hereunder. 

(bl Rail-Term may sub-contract rhc perfon:nance of any 01· al.I of 1ts 
obligations hereunder to ;.my !bird party upon the prior wtil.ten appro·,;nt or VTR. whid1 
approv<tl shaH not be unreasonably witl1held. 

(c) '.\ioihjng in this A1;,rrccmcnt sh<il1 be deemed or construt:<l to co11stilu1c 
Ruil-Tcm1 or any of its employees or sub-contractors as u.n employee or agcm or VTR. 
F.xcqlt as provided for in Section 5. VTR sha.11 not assume any re:::.lJons.ibility or liabillty 
for vacation, \.\.'Ork. acci~lents, sickness or lost time incurred by Rail-Tenn':; employees, 
wh~tht:r aS u result o!' i-he p~rfom1ancc ofthcir obliga1.ions or other.vis.; .. 

(d) . Exccpl as pnividcd for in Section 5. any disputes betw...:en Rail-Term 
any of its Clllpfoyces Of ::;uhco11ln1C!OtS he dit"Cet!y bCl\VUt.'11 !h<:m. 
any liubilily on 1·hc par! nf VTR. 
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9. Default hv R.a.H-Term. 

<n'} FvcnL~ nf Dcfou.lL Rail· Term shall b<:: iu Jc-fault under th!s Agn·;;,;rn~m 
upon the .xcum:ncc. (>L any of tJ1c following <!vems {"R<ii! Tcrrn Event of Dt,faull" ): 

li) ff Rail-Term foils to perfo1111 tb1.' scr'\·ices to bt.' pruYidcd hereunder 
in a timely manrn:.:r. fails to observe or perform uny of its other obligations in 1his 
Agrccm,~nt. 

(ii) If Rail-Tem1 ccm;es to cri1:ry on its bL1sincss; 

(iii) ff Ra.il·T~nr1 become;s insolvent, ba.nkrupL, files an nssignmcni for 
inl..' benefit o-f cr·cditors, nr if .a pe,fition in bm1k.rnptc;y is filed against Rail-Tenn or 
i;tep!» are taken by or agains1 Rail-Term seeking liquidation. winding-up or 
dissofotio11 of R.niFfertn: 

(iv) If a re!'.'eiver, receiver and !ll<mager c>r trustee is appointed in 
respect of Ruil-Tcm1; or 

(v) lf the holder nf a :;ecurity interest takes possession of ~II or a 
;;:ubstantial part of Rail-Term's property or umlertakirig which diminishe!; f{ail
Tcm1's performance of Lhis Agreement. 

(b) RighLs Upon Default. If a Rail-Tenn Event of Default occurs. VTR may 
give notice 10 Rail-Term which describes the Rail-Tem1 Event of Default relied upon, 
and which forthcr provides th;:i.1: 

(ii Lnlcss.such Rail-Term Event of l)efau.ll is waived by VTR; ur 

{ii) Shoul.d Rail-Term fall ro prop<Jse and immediately widt'11ak0 ail 
noccssary con·cc1ive actions to remedy the Rail-Term Event of Default within an 
i1}ith:tl I 0 day p~rind; or 

(iii) Shoi.1!d Rail-Term not remedy tht Rail-Term Event of Default 
within u r~~asonabk time. 

V'rR shall have the right to 1en11im1te !his Agrcv"fnent. rn1>e1ying for itself 1ill available l..;g:il 
recourse againsL .1-.zrm for damag~ arising in consequence or the Rail-Term of 
Default. 1\otwithsumding the fi.'Jregoing. VTR slwll PflY Rail-Term !Or all amounts i.1.Cr.rm.~d 
h! ::;ach Rui I T 1;,·arn Dcfou!t. 

l (). Dcfnutl hv VI R. 

(n) !=nm.rn of fJcfoult. VTR siMll he deemed to be i11 default 1.rn'(.ier thi;;; 
A~r<Cl."1l1Clll upon 1h~ oc..:urrern.:t.: of nny of the fo!Towing events (''VTR Ercnt o!Def:.mlt"}: 

5 
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iii Ii' \'TR l'i·1il;:; ID m:lkt: p:1ym<.'n! of uny 0C the C'-1..m1pcnsa1io11 ic" Rail
T ..:r1:1 ~;;.. p:-,.,,_ iLh.:d :~>r hcreum.kr '.\·h-.:n du-c: 

(i! i 1r \TR fails to ohs..:·nl' or pcrfrmti any or it.:; 1ith1.:r oblig:tlions [n 
this agrt:c·m..::m: 

(1\') [f \'TR tx'ccrmcs in:;oh...:nl. bankmpL. makes- a pmpnsal. liks un 
~t<;sig.nmcnl lt)I' 1ht: bcncfil Of Cfi.,'1.liior:':i. Or i( a pctiltCJt in bankntph:y i:; fileJ 
again~1 VTR or steps arc 1ak~n by or against \'TR Si.,'(•king liquidmiou, wi1tJiug-1.rp 
01· Jis.so lu liQn o 1· VTH~ 

I'd [[' a r.;·cdvcr. rt:ce1ver and manager <.W trustee is appiJinted in 

rcsp..::ct of\'TR: 

l\t'J If the holder oi a Steurity int<.....,-esl lakes possessitm of ali or a 
Sltbstantial part o( prop.:rty or um.fortaking of VTR which diminishe!\ VTR's 
perfomrnm::c of this :\grc~menl. 

l.b} Rig.J~ts l_IJX)n...Qdhuh. ff u VTR fat~m oi Default occurs. Rail-Tenn may 
give riottci: \0 \'TR whkh d~ribes th!.'.' VTR Event oi Default rdicd upon, and ;vhich 
fotth~r pro\'idc-s thut: 

ti} l: nkss :>ur.:h VTR Event uf Default is v..-&ived by Rail-Term; 

1ii) Should VTR faH lo pmpnsc and imm.;,'<.li::ilely tmtlertakc tt!I 

m::ci.'SS<.try com:ctivc Jctitms lt' r..:.me<ly lhc VTR Event nf Default within :m initial 
l 0 t:fay p.:-riod; t.>r 

(iiil Shollld \'TR not rcm('.dy thi:: Dcfm1it \\ ithin a rcusonablc tim~. 

Rail-Tenn i;haH [rni;t:: the righi LO terminal~ this Agreement, aJld shall he relicvt..'d of any tllr1her 
performance 1JI' its. obligntions hereunder. tcscr:ing for itself rtll available legal recourse against 
\.TR fbr d:image::: arising in ct)nscqucm;c of ~he \'TR fa·cm of Default. 

l 1. Force 'lajcurc. '.\o 1iabil11;. shall r~sult l.O uny party frorn dday in 11crthrrnu11ce 
or fn:>m nnn-perfom1a11ce circumst:inci.:s the ..:ontrnl of 1hi: p<Jny 
i11cluding ln11 nol limik~l to ;1c1s of God, fire, tlood, cxpltJ;;ion. war. hinding ;tction or order of 
govi::rmm.:Hta! authority. m:c:.idenL !ahor dispu(es. strike, inability tt1 nhtain power or 

hut t:a.:h <'r1hc h...::n.:Ln he tn lo ll;·mun: such i::1u?':: or 
:.hall pmmplly notify tht.: oth.:r p;.J!1~ Dfits -t.:Xlti'll and probahk duratio11. 

1 ~- Confidi:ntialin. 
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W! F~!ch ,,!' lh..:· p:lrtil'!: :::.hall !r"•;il the pn,\·iskms eif this ."\krre¢nit"lll <llli.l :1il 
cm1,•tml1' ;1iyabk hen:und<!r H:' c,11Hid~nti<li ;md Shit!! no: disclnse .such ir1forn1;,i;;,1n t(i ;mv 
µ-:r,.l1:1 uni:.::.;; r..:4uir ... :J l'-' dci ,;o ;1Y ;111) govl.'mm.:ntal (lUthorily hm·ing juris1lictiL111 or th.: 
prnx w11u.:-n <::u11s.::n1 1.1!' lh•: odti:r ~'~trti..·s situ.Ii fon._· b .. :-:n oht<tiricd. Thi5. obli~,;ti•.1:1 .:;h,Lll 
!'.II\'\'':.: the t.:·nnin;.11k111 o(rhi;:. :\gn.:cnicm. 

(hl i..'.~1d1 1Jf <1!0 !.?arlic;;,, t!S directors. oflic1.~rs, crnploy..::cs. i1J;;l'nls und 
r.;prt.':;.~nlJI !\·c~ th11hcf undi::rrni\1.· to m;ii.main thi.:; A~rt.:cmcnt •1nd all i nfomw1io11 
pcn.iir:.in~ to lht: ,~lh.::r P:1rty ;ind its bu:;incs~ .1cquu\.'d :n ihc c.:1urse ot'pcrfori11~1ncc ortbis 
Y..~rei::mcnt'~ nhlit:ati•Jl1S <1nd <111 1·i:ports. sp....'Cil1c<1t1on:>. drawings ~md other 
dncum,:-i11athm prod1u:-:<l lher..:unJ<:r, confidential. and shall not disclose or use same tor 

. ;;my pl!l'pOSC:!'> nth~r \h;m for !he (J.::1formancc of ihi..' t.1bligalions. or this Agreement. G"Ccpl 
frir i11fornuui(111 which is part ol'thc public domz1in. · 

I 3. <..:amgli;}nc~ '~ith L1nrs. Dltring the Term. Rail-Term shall comply with. anJ 
shall ensure th.it it!': emp1oyec.s. t:Olltrni::tors nnd agcllts, compl: "ith all LavYs opp he-able with 
respect ~n the iterfom1an.cc of thi= Disp3tching Sct'\·kcs and its other ~)blig.a:tions hereunder. Rail
T <:!m1 :<ih<tll comply ;H i.ll! times with applicable Federal Railroad Adminisrration i''FR.'\") ruh:s 
:md n!gulali~>ns .. In order for Rail-Tenn to comply with FR . .:\. VTR wiit he. responsible for 
keeping Rail-Tem1 illformed ~}r aH niles au{l regulations changes puL forward by the FRA and 
applicable to \TR. Penalttes ;.irising from the fajJure of Rai\.T.::rm lo comply- with FRA rules 
<ind n:guLatilln.:; us ..:\''1!1mmn.ico~f'll ir.i wri1ing by VTR 10 Rail-Tem1 from ti1ne to time. will be the 
fC:iponsihflity \)f Rail- ren.n. !"he pn.~::ding is si.ibjcct to the f)H)YisioM of Sect.ion~ 5. ti. 7. 9. 1.0 
<md 11. 

14. :"lnlices. Any nmicc or olht:r communication rcquirf-'ll -0r pe1miUe<l to he given 
h1.:rcundcr ~lll.111 b-t:.· jn writing and shall he given by prepaid firsl-class mail. hy foc.iiirnik or other 
m.;-ans of dL'1:tr0nic i.:otn111u11ication (ff by han~l-<ldivery as h.;;n~inuftt.:r proviJL:tl. Any :;m.:h 11otic,_· 
or orh~r communk';tllun. if in.i.ded by prL"tH1.itl !ir::>l-class mail at any tintc •Jthcr than Juring a 
gcnc-ral W);t't11Hinum11..'\.· l)f postar s1.::r\'il·1.: du-:' t1} .'i1rike. lixkoul \)f othcrn is.c. shall be tb:rned to 
hav.: been 11;,'Ct:h..:-J nn the fi:mrth busin~:; day uf\er the rost-marked date lwreuf. or if sent by 
fat:simil~ .. ~r other mo:::a.ns ~·f elet:tronic commtmica.!ion, shall he dcen1L'<l. lo have been 1-ct:..:;vcd on 
th~ iirsl bu~incss day following the day tm which it w;.is scnL or if <ldivcrctl by hum.I lo the· 
appli.:ablc :1ddn::ss noted hehnv ..:i1her (O the individual ,lesignllted ht'.low or Ill an am.livi<lm1l Ut 

;;uch :.11.Mrei;s hu:1:in.~ :rpparc111 authority 10 accept deliveries on hehalf of the aU.dn:·sscc shalt h1.· 
tli:i.:mt:-<l H' hnn: heL"n t·.:-ce:ht:d on lhe date of delin'.'fy. :\oti_cc nf ch:.J11,ge of adtlrt.'SS slm.11 alw be 
gQ1·...:r.1..:d by ihis si:tli-:1n. In th.: \C\'Cnt o( .:! gr.•nerul disco111i11uarict:- or pus.tat s...:n·icc due tu strike:. 
lockout or othcn" ist:. 1101hx- or olhur t·ommunkations shal I be tkliH~rcd h-.. hand or scm bY 
focsimik or ml{cr means !l f dcctnmi~ cnmmunic:alion and sh•tll b>.:: ckcnicd to liavc: b~-cn ri.-cei vcd 

"":65 C(•ll' De Liess..:. 101 
D1mJ'., t)u~h~r. ll9P :R•) 
. .\ti.:nn0n: Fra111;ms PrenO\'O!';l 
Fa:.;: 5 l-l-i22-S225 
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