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Respondent BNSF Railway Company (“BNSF”) hereby requests pursuant to 49 C.F.R. 

§ 1114.31(a) that the Board issue an order compelling Union Electric Company d/b/a/ Ameren 

Missouri (“Ameren Missouri”) to respond to certain document requests contained in BNSF’s 

First Set of Interrogatories and Requests for Production, served on January 10, 2012.  BNSF 

requests expedited consideration of this motion in light of the fast approaching close of discovery 

in this proceeding. 

Ameren Missouri has refused to respond to most of the document requests that BNSF 

propounded in its January 10, 2012 discovery requests.  Ameren Missouri’s refusal to provide 

the requested discovery comes close on the heels of the refusal of Western Coal Traffic League 

(“WCTL”), the shipper association responsible for initiating this proceeding, to produce 

information relating to the issues in this case.  BNSF filed a motion to compel discovery 

responses from WCTL on January 27, 2012.  The shippers in this case are challenging the 

reasonableness of BNSF’s Coal Loading Rule while trying to avoid any discovery obligations for 

the production of relevant materials that would create a record on which the Board can address 

their claims.  The Board should not allow the shippers to have it both ways.  The requests that 
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BNSF has propounded to Ameren Missouri are relevant and narrowly defined and the Board 

should order Ameren Missouri promptly to respond to those requests.  

BACKGROUND 

The Board initiated this proceeding in response to a petition filed by WCTL on August 

12, 2011 to reopen the decision in Ark. Elec. Coop. Corp.—Pet. for Decl. Order, Docket No. FD 

35305 (STB served Mar. 3, 2011) (the “Coal Dust I Decision”), enjoin BNSF’s Coal Loading 

Rule that was adopted to comply with the Board’s Coal Dust I Decision, and order BNSF to 

participate in broad, multi-party mediation regarding coal dust mitigation.  See Petition to 

Reopen and for Injunctive Relief Pending Board-Supervised Mediation, STB Finance Docket 

No. 35305 (filed August 11, 2011) (“Petition to Reopen”).  The Board denied WCTL’s petition 

in decisions dated August 31, 2011 and November 22, 2011.  Instead, the Board initiated this 

declaratory order proceeding to address the narrow issue of “the reasonableness of the safe 

harbor provision” that BNSF adopted in its Coal Loading Rule.  Nov. 22, 2011 Decision at 4.  

On December 16, 2011, the Board adopted an expedited procedural schedule, under which the 

fifty-day discovery period closes on February 6, 2012, and opening evidence is due on March 20, 

2012. 

On December 27, 2011, Ameren Missouri filed a notice of its intent to participate in this 

proceeding.  BNSF served its First Set of Interrogatories and Requests for Production of 

Documents on Ameren Missouri on January 10, 2012.  See Ex. 1.  The discovery requests—

which consist of nine interrogatories and ten requests for production—sought information 

relating to issues relevant to the reasonableness of the safe harbor provision in the Coal Loading 

Rule.  BNSF has served similar discovery requests on all shippers and shipper organizations 

participating in this proceeding. 
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On January 25, 2012, BNSF received Ameren Missouri’s responses and objections.  See 

Ex. 2.  Ameren Missouri refused to respond to twelve of BNSF’s nineteen discovery requests.  

On February 6, 2012, counsel for BNSF conferred by telephone with counsel for Ameren 

Missouri.  BNSF reiterated its willingness to consider further narrowing of BNSF’s requests to 

address any valid burden concerns, but the parties were unable at that time to resolve the 

disputed matters addressed herein.   

BNSF seeks an order compelling the production of documents in response to Requests 

for Production (“RFP(s)”) 3, 4, 5, 6, 7, 8, and 9.  The grounds for this request are set out below. 

ARGUMENT 

I. Ameren Missouri Has No Grounds For Refusing To Produce Documents That 
Ameren Missouri Concedes Are Relevant To The Issues In This Case.  

The Board’s rules permit “discovery . . . regarding any matter, not privileged, which is 

relevant to the subject matter involved in a proceeding.”  49 C.F.R. §1114.21(a).  Discovery is 

not limited to “the information that [a party] believes is sufficient” to prove its case.  

See Seminole Electric Coop., Inc. v. CSX Transport, Inc., Docket No. 42110, at 2 (STB served 

Feb. 17, 2009).  Instead, a party is generally “entitled to all relevant and potentially admissible 

information.”  Id.   

The information that BNSF seeks from Ameren Missouri is clearly relevant to the issues 

that the shippers have raised in this proceeding.  Indeed, Ameren Missouri does not object to 

producing the information sought in RFP Nos. 3, 4, 5, 8 and 9 on relevance grounds.     

RFP Nos. 3 and 4 seek information generally on coal dust remediation plans and 

communications with persons, including mines and suppliers of coal dust products and services, 

relating to Ameren Missouri’s implementation of coal dust remediation efforts.  The requested 

materials seek information that is central to this proceeding, including information on the costs 
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of different coal dust suppression products and services and the efforts that will need to be 

undertaken in order to comply with BNSF’s Coal Loading Rule.1  The coal shippers challenging 

BNSF’s Coal Loading Rule have made it clear that they intend to present evidence about a range 

of actions that must be undertaken to comply with BNSF’s Coal Loading Rule.  See Petition to 

Reopen, Richards V.S. at 6-7 (filed Aug. 12, 2011).  Coal shippers cannot challenge the 

reasonableness of BNSF’s Coal Loading Rule based on supposed concerns about the actions that 

must be taken to comply with the Coal Loading Rule but then refuse to provide any discovery 

about those compliance activities.    

RFP No. 5 seeks information on the effects, if any, that coal dust suppression products or 

services have on railroad or shipper employees and property.  Again, coal shippers challenging 

BNSF’s Coal Loading Rule have already indicated that they intend to address these issues in 

their evidence in this case.  See Petition to Reopen, Richards V.S. at 6-7 (discussing the “impact 

on worker health and safety” and the “impact of spray application on the environment.”)  

Shippers cannot raise issues in their challenge to BNSF’s Coal Loading Rule without agreeing to 

produce information in their own files about the issues that they have raised. 

RFP Nos.  8 and 9 seek information about discussions and communications regarding the 

Coal Loading Rule and coal dust losses from rail cars in transit.  The relevance of such 

information to the issues in this proceeding is clear on its face.   

Ameren Missouri does not contest the obvious relevance of the information sought in the 

RFPs discussed above.  Ameren Missouri’s primary basis for objecting to those requests is its 
                                                 

1 While Ameren Missouri agreed to produce documents in response to BNSF’s RFP No. 
2, which seeks information relating to methods for reducing coal dust lost from rail cars in transit 
and specifically about the costs and benefits of such methods, Ameren Missouri’s counsel has 
indicated that Ameren Missouri does not intend to produce the specific information sought in 
RFP Nos. 3 and 4 about Ameren Missouri’s coal dust suppression arrangements, costs, and 
plans.   
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vague claim that the requests are motivated by an “improper purpose because of potential 

enforcement action based upon certain contractual provisions included by BNSF in Ameren 

Missouri’s transportation contracts which are outside the STB’s jurisdiction.”  Ex. 2 at 5-6.  

Ameren Missouri provides no explanation whatever as to why the information sought by BNSF 

would be relevant to a “potential enforcement action” under Ameren Missouri’s transportation 

contract.  But even if the information might be relevant to a “potential enforcement action,” it is 

also relevant to the issues raised in this proceeding and therefore should be produced here.   

Moreover, the Protective Order in the proceeding would protect Ameren Missouri from 

any improper use of the discovery produced in this proceeding in any litigation involving 

Ameren Missouri’s contract obligations.  Under the Protective Order, Ameren Missouri may 

designate information as confidential or highly confidential.  Information produced with these 

designations “[s]hall be used solely for the purpose of this proceeding and any judicial review 

proceeding arising herefrom, and not for any other business, commercial, or competitive 

purpose.”  Jan. 13, 2012 Decision, Appx. ¶ 1(a).   

Ameren Missouri also claims in response to each RFP that the requests are “overly broad 

and unduly burdensome.”  Because Ameren Missouri has objected to producing the information 

under any circumstances due to its purported concerns about a “potential enforcement action,” it 

has not been possible to address Ameren Missouri’s burden concerns.  BNSF does not believe 

that any of its discovery requests are overbroad or unduly burdensome.  However, as stated in its 

discovery requests and reiterated in discussions with Ameren Missouri’s counsel, BNSF is 

prepared to cooperate with Ameren Missouri to address any legitimate burden concerns that 

Ameren Missouri may have.  See Ex. 1 at 1. 
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II. Information Relating To The Impact Of Coal Dust Suppression Products On 
Electricity Generation And To Coal Shippers’ Use Of Coal Dust Suppression 
Products In The Handling And Storage Of Coal Is The Proper Subject Of Discovery 
In This Proceeding. 

BNSF also seeks an order compelling the production of documents in response to RFP 

Nos. 6 and 7.  Unlike the document requests discussed above, Ameren Missouri objects to these 

requests on relevance grounds.  Those relevance objections are misplaced. 

RFP No. 6 seeks information about the effects, if any, that coal dust suppression products 

or services may have on the generation of power at power generating facilities.  Coal shippers 

have raised this issue as one of a number of possible concerns about BNSF’s Coal Loading Rule.  

Petition to Reopen, Richards V.S. at 6-7 (stating that mines must “[d]etermine . . . boiler 

performance impacts.”).  It is not appropriate for coal shippers to suggest that there are concerns 

about the use of coal dust suppression products but then refuse BNSF discovery of information 

that will show those concerns to be unfounded.   

RFP No. 7 seeks information relating to coal dust suppression activities in the handling 

and storage of coal.  Chemical agents like those that are the subject of BNSF’s Coal Loading 

Rule have long been used to control coal dust in the handling and storage of coal.  BNSF 

believes that the long and widespread use of topper agents to control coal dust suppression is 

relevant to the reasonableness of the safe harbor provisions of BNSF’s Coal Loading Rule.  

Indeed, coal shippers have already raised the issue of the use of coal dust suppression products at 

coal-fired utility electric generating facilities.  WCTL’s witness Mark Viz admits that “many if 

not all topper sprays/surfactants were designed for use in dust mitigation from static coal 

stockpiles at coal-burning power plants.”  Petition to Reopen, Viz V.S. at 3.  Coal shippers 

apparently intend to argue that the benefits that have been obtained through the use of topper 

agents in handling and storing coal may not be available in the context of rail cars in transit.  But 
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BNSF is clearly entitled to information regarding the experience of coal shippers in using topper 

agents to suppress coal dust in the handling and storage of coal in order to evaluate such claims.  

The widespread use of chemical topper agents to suppress coal dust in the coal industry will 

clearly be relevant to any claim by coal shippers that BNSF’s safe harbor based on the use of 

such topper agents is unreasonable.   

Moreover, coal shippers have made it clear that they intend to challenge BNSF’s Coal 

Loading Rule on the basis that the costs incurred to apply topper agents to suppress coal dust are 

high.  Petition to Reopen at 20.  BNSF is entitled to information about the costs that coal 

shippers incur to suppress coal dust in the handling and storage of coal to put any claims by coal 

shippers about high compliance costs into proper perspective. 

Ameren Missouri also claims that BNSF’s RFP Nos. 6 and 7 are overbroad and unduly 

burdensome.  But as BNSF indicated in its discovery requests and in follow-up discussions with 

Ameren Missouri’s counsel, BNSF is willing to cooperate with Ameren Missouri to address any 

legitimate burden concerns that Ameren Missouri may have if Ameren Missouri withdraws its 

relevance objection.    
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