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MOTION FOR LEAVE AND REPLY TO REPLIES OF CNJ  
RAIL CORPORATION  AND THE CITY OF JERSEY CITY 

 
  The eight LLC intervenors (“Intervenor LLCs”)1 hereby seek leave to 

respond to (a) the Reply that CNJ Rail Corporation (“CNJ”) filed in the above-captioned 

proceeding on December 9, 2015, and (b) the “Reply to LLCs’ Nov. 17 letter motion to 

compel” that the City of Jersey City (“City”) filed in the above-captioned and related 

proceedings on December 1, 2015.   

  CNJ and the City both assert that the Motion to Compel that Intervenor 

LLCs filed by letter on November 17, 2015, is now moot because they have complied 

with the Board’s orders, served November 2 and November 10, 2015, requiring the 

submission of a properly redacted public version of the shipper statement that CNJ 

initially produced and the City filed as part of the City’s successful December 23, 

2014motion to compel.  But they have not complied.  CNJ’s redactions, submitted almost 

a month later than the Board ordered, grossly exceed the limited scope of redaction 

allowed by the Board, and rendered the public version of the statement effectively 

useless.  The City has done nothing except to defer its compliance obligation to CNJ. 

  The claims by CNJ and City that Intervenor LLCs’ November 17, 2015 

motion to compel is now “moot” are specious.  CNJ and the City still have not complied 

with the Board’s orders by filing a properly redacted public version.  Instead, they have 

again demonstrated contempt for the Board and its processes, all for the purpose of 

                                            
1 Intervenor LLCs are 212 Marin Boulevard, LLC, 247 Manila Avenue, LLC, 280 Erie 
Street, LLC, 317 Jersey Avenue, LLC, 354 Cole Street, LLC, 389 Monmouth Street, 
LLC, 415 Brunswick Street, LLC, and 446 Newark Avenue, LLC.  
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creating further delay.     

  Accordingly, Intervenor LLCs are submitting under seal and by separate 

cover a version of the shipper statement, properly redacted in accordance with the 

Board’s November 2, 2015 Order, and ask that it be accepted by the Board for filing as 

the public version of the shipper statement.  Intervenor LLCs otherwise submit that good 

cause exists for accepting this instant filing, and further state as follows. 

 

I. BACKGROUND 

  The Board’s order served November 2, 2015, directed the City to file, by 

November 12, 2015, a public version, with only limited redactions, of the shipper 

statement that accompanied the City’s successful motion to compel, filed December 23, 

2014, one year ago.  The City asserted at that time (2014) that the shipper statement 

demonstrated a strong and urgent need for rail service sufficient to support an offer of 

financial assistance (“OFA”).  The day after the Board’s November 2, 2015 order, the 

City contended that it could not be responsible for redacting the statement because the 

City obtained the statement from CNJ, and the City represented, with CNJ’s 

endorsement, that CNJ would be responsible for complying with the Board’s Order.  See 

the City’s request for clarification filed Nov. 3, 2015.  The Board granted the clarification 

requested by both the City and CNJ in the decision of the Director of the Office of 

Proceedings served November 10, 2015, but did not alter the November 12, 2015 due 

date for filing a properly redacted public version.   

  CNJ did nothing to fulfill its assumed City obligation, and on November 
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17, 2015, Intervenors filed a letter seeking to compel compliance with the Board’s order.  

The City replied on December 1, 2015, claiming that the matter was moot and should be 

dismissed.2  On December 9, 2015, CNJ submitted its own reply, which included a 

revised version of the statement that was, as explained below, improperly redacted, and 

also claimed the matter was moot. 

 

II. IMPROPER REDACTIONS 

  CNJ and the City still -- a year after CNJ submitted the shipper statement as 

part of its successful Motion to Compel -- have not complied with the Board’s redaction 

requirements and the public has been left in the dark as to the unknown shipper alleged to 

need almost immediate rail service on the Harsimus Branch in 2014.   

  The Protective Order served September 24, 2014, at 1, states that only 

“proprietary or confidential information” may be designated confidential.  The Board 

further specified in granting Intervenor LLCs’ motion to compel that only “information in 

the shipper statement regarding the financial backing of the shipper, the shipper’s 

projected production output, the identities of the shipper’s suppliers and customers, 

carload projections, and origin and destination pairs” could be designated confidential 

since “this is the only information in the shipper statement that could potentially qualify 

                                            
2 Despite the claimed mootness of the shipper statement, the City is seeking to appeal the 
November 2, 2015 Order of the Board to the U.S. Court of Appeals. See: Notice of Court 
Action, STB Notice, December 14, 2015, Document 44961. No stay of proceedings has 
been sought, nor issued, and the Board should not be deterred in addressing the issues 
raised here because of the City’s ill-founded and meritless attempt to appeal. It is only 
another tactic focused on delay. 
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as confidential under the Protective Order, based on the information currently before the 

Board.”  Nov. 2, 2015 Order at 5.   

  CNJ’s redactions go far beyond those allowed by the Board.  CNJ has 

redacted, among other things:  (a) the name of the shipper and its principal that sponsored 

the statement, (b) the shipper’s address, (c) the location of its facility, (d) the product(s) 

that it seeks to ship by rail, (e) the date (now past) by which the shipper claims it needed 

to begin shipping by rail, and (f) background about the shipper and its transportation 

needs that the shipper, CNJ, and/or the City deemed sufficiently important to include in 

the statement in order to obtain favorable action from the Board.  None of this 

information should have been redacted.  

  The additional exclusions are not trivial.  The redactions prevent the public 

from knowing anything specific about the putative shipper and its ostensible need for rail 

service that CNJ and the City claim precludes redevelopment of the Sixth Street 

Embankment for a productive purpose.3 The excessive redactions also impede the ability 

of Intervenor LLCs and their counsel to discuss with others, including potential witnesses 

with relevant information, such matters as the identity of the putative shipper, the product 

it would ship, and its supposed need for rail service.  Under CNJ’s and the City’s 

                                            
3 Such claims are fabrications.  Documents that the City has been required to make public 
under court order show that the City has no desire to resume rail service along the 
Embankment, but instead plans to develop the land itself without providing fair 
compensation to Intervenor LLCs.  Attachment A consists of a transcript from a closed 
caucus meeting of the City Council for Jersey City where the Council improperly 
authorized the City to submit an OFA.  The transcript shows that the City is only 
pretending to provide rail service so that it can obtain the right-of-way and utilize it for 
other purposes, all without paying just compensation to the LLCs. 
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approach, such matters can be discussed only if those other persons execute the protective 

order, which they may be reluctant to do.  The redactions thus undermine participation in 

the Board’s processes and allow the City to carry on the charade that rail service is 

actually needed.   

  Efforts to block the identity and transportation needs of the putative shipper 

are especially inappropriate when its ostensible needs are being proffered to extend these 

proceedings and block redevelopment of the Embankment by the LLCs.  Even if the 

putative shipper is not a full party to the proceeding, it is still seeking to “avail [itself] of 

the Board’s regulatory process,” and thus “must be prepared to conform to that process.”4  

In that regard, the Board has allowed discovery directed to nonparty shippers (although 

Intervenor LLCs do not seek any discovery from the putative shipper at this time).5  The 

identity of the putative shipper and the nature of its ostensible need for rail service should 

not be shielded from disclosure. 

 

III. UNEXCUSED DELAY 

  CNJ waited to file the public, heavily redacted version of the shipper 

statement until December 9, 2015, and thereby missed the Board’s stated deadline by 

almost a month.   

  CNJ’s contention that “it simply presumed that the Board would have reset 

                                            
4 Procedures to Expedite Resolution of Rate Challenges to be Considered Under the 
Stand-Alone Cost Methodology, EP 638 (STB served July 31, 2003), at 2. 
5 Reasonableness of BNSF Ry. Co. Coal Dust Mitigation Tariff Provisions, FD 35557 
(STB served June 25, 2012), at 4-5 (allowing discovery of nonparty shippers).   
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the due dates if it issued a clarification decision in favor of the City” (Reply at 3), is 

completely contrived:  the City’s request for clarification, which CNJ endorsed, did not 

even request an extension.  Furthermore, CNJ acknowledges that it knew there had been 

no extension by November 13, 2015.  Id. at 4.  Yet, CNJ took almost an additional month 

to purport to comply, without requesting any extension or responding to Intervenor 

LLCs’ Motion to Compel.   

  CNJ’s position is thus that how long it takes to comply is irrelevant, so long 

as it eventually files a version of the shipper statement that it deems compliant, no mater 

how far it may fall short of good faith compliance.  CNJ’s position -- that the Board’s 

rules and orders apply only when, and to whom, CNJ wants them to apply -- 

demonstrates actual and studied contempt for the Board’s processes.  

  

 
IV. THE CITY SHOULD HAVE FILED A PUBLIC VERSION OF THE 
 STATEMENT WITH ITS MOTION TO COMPEL IN 2014 
 
  Under the terms of the Board’s governing protective order, the City should 

have submitted a public version of the statement when it filed its Motion to Compel on 

December 23, 2014.  “Any party filing with the Board a ‘CONFIDENTIAL’ or 

‘HIGHLY CONFIDENTIAL’ pleading in this proceeding should simultaneously file a 

public version of the pleading.”  Protective Order served Sept. 24, 2014, at ¶12 (original 

capitalization).  The filing of public version of attachments is standard practice before the 

Board: 

Parties typically file a public version of confidential 
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documents, and the Board has ordered parties to provide one 
when they have failed to do so.  [Citation omitted.]  While 
there have been a few cases in which the Board has permitted 
a party not to provide a public version …, such instances have 
been limited to uncontroversial proceedings of limited scope.  
That is not the case here.6 
 

The Board has explained that public disclosure contributes to open government and is 

particularly appropriate for those that seek regulatory benefits:   

[P]ublic filings are intended to benefit the broader public 
interest and foster the spirit of open government.  When 
parties such as those to SAC cases avail themselves of the 
Board’s regulatory process, they must be prepared to conform 
to that process, including the requirement of simultaneously 
filing a suitably redacted public version of the submission.   
 

EP 638, supra, at 2 (cited in DHX, Inc.).   

  In short, Intervenor LLCs’ initial motion to compel should not have been 

necessary.  The subsequent delay and unjustified redactions exacerbate the initial non-

compliance, particularly in light of the City’s other claims. 

 

V. THE CITY’S DEFECTIVE MOOTNESS CLAIMS 

  The City employs the same mootness logic as CNJ to defend its (or CNJ’s) 

failure to submit a redacted statement by November 12, 2015, as the Board ordered.  

                                            
6 Rapid City, Pierre & Eastern R.R., Inc. -- Acquisition and Operation Exemption--
Dakota, Minn. & Eastern R.R. Corp., FD 35800 (STB served Feb. 13, 2014), at 2 
(addressing a transaction agreement); DHX, Inc. v. Mason Navigation Co. and Sea-Land 
Service, Inc., WCC-105 (STB served Oct. 16, 2013), at 2 (denying request to defer filing 
of public version of evidence in a rate case as “contrary to the Board’s policy of requiring 
that parties file a public version of their submissions simultaneously with any Highly 
Confidential or Confidential Version they might also chose to file”).   
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Specifically, the City contends that the matter is moot because the Board already granted 

City’s motion to compel and extended the (still unspecified) deadline for offers of 

financial assistance (“OFA”).  See the City’s Reply filed Dec. 1, 2015, at 2-3.  In other 

words, since the City already obtained its requested relief, there is no reason to dwell 

further on the shipper statement that supported the requested relief.   

  The City then further distances itself from the shipper statement.  The City 

announces that “the statement insofar as predictive is now dated, inasmuch as the shipper 

is now actively in business.”  Id. at 3.  In other words, the matter is “moot” because the 

shipper that the City represented had the urgent need for rail service in order to 

commence its operations does not require rail service at all.  Stated differently, the 

shipper statement was simply an inaccurate mis-step in the City’s improper pursuit of a 

meritless OFA.   

  However, the City then virtuously seeks to wash its hands of the shipper 

statement altogether by noting that it “currently intends to rely on more timely 

information assembled by consultants.”  Id.  In other words, having obtained favorable 

Board action based on one contrived set of claims, and improperly extended these 

proceedings, the City now proposes to move on to another group of perhaps non-existent 

shippers to maintain its meritless OFA charade.  The Board does and should expect 

something more in parties’ submissions.    When those submissions are shown to be 

abusive of the OFA process, corrective action by the Board is fully warranted. This is 

such a case. 
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VI. INTERVENOR LLCS ARE SEPARATELY FILING A PROPERLY 
 REDACTED VERSION OF THE SHIPPER STATEMENT UNDER SEAL  
 
  In the interests of limiting the additional delay that appears to be the 

objective of both the City and CNJ, Intervenor LLCs have taken it upon themselves to 

prepare and submit under separate cover a version of the shipper statement that shows the 

limited information that should be treated as “Confidential”, consistent with the Board’s 

November 2, 2015 Decision and Order. 

  The pleading is being served upon the City and CNJ, and copies will be 

provided to any party that indicates that it has executed the undertaking for the Protective 

Order.  Intervenor LLCs ask that the Board accept the document for filing as a proper 

redaction and as the public version of the shipper statement that the public has been 

denied access to for an entire year in these proceedings. The LLCs urge the Board to act 

to end this extended and wholly unjustified delay.  

 

VII. OTHER CITY DISTORTIONS 

  The City’s Reply distorts the record in other significant respects.  In 

particular, the City accuses Conrail and the Intervenor LLCs of trying to shortcut 

applicable abandonment law and procedures.  The City’s accusation is remarkable in that 

abandonments, especially of unused railroad lines, are supposed to be expedited and the 

instant proceeding has been pending for almost seven years.   

  The City further accuses Intervenor LLCs of engaging in costly, harassing, 
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and vexatious litigation.  In fact, the opposite is true.7  Continued and unwarranted delay 

benefits the City and hurts Intervenor LLCs.  The key fact is that the City and their CNJ 

cohorts have not -- in seven years -- presented any credible evidence that restoration of 

rail service on the Embankment is in any way feasible or that there is any real need for 

the resumption of such rail service, either before or now.    

  To the extent that the City believes some greater public purpose will or can 

be achieved through its own plans for the right-of-way, it has the ability to exercise 

eminent domain, which entails the obligation to provide just compensation to the 

Intervenor LLCs.  The litigation before the Board and in other forums consists of nothing 

more than the City’s desire to effectuate a regulatory taking through the Board’s process 

at the expense of the United States as a substitute for the City providing just 

compensation to the LLCs.  Any other claims by the City are simply distractions intended 

to obstruct, obfuscate, and delay, and thus force Intervenor LLCs into submission, in 

violation of the Board’s rules and expectations.    

VIII. CONCLUSION 

  CNJ and the City have flouted the Board’s orders, rather than comply with 

them, which orders would be unnecessary if the City and CNJ had complied with the 

Board’s standard procedures in the first place.  The redacted version of the statement is 

untimely, and most of the redactions are improper.  The assertions of CNJ and the City 

                                            
7  Among many other things, the litigation complained of by the City has produced the 
transcript at Exhibit A to this submission, fully documenting the City’s callous abuse of 
the Board’s OFA and historic review processes, and the mendacity of City Officials and 
their counsel. 
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that Intervenor LLCs’ Motion to Compel is now moot are empty and designed to divert 

attention from their non-compliance and inability to meet the requirements for submitting 

a valid OFA.  CNJ’s contention that it had no reason to think the November 12 deadline 

remained applicable is specious.  The only fair conclusion is that the City’s and CNJ’s 

true purpose is to seek delay for the sake of delay and otherwise to stymie the efforts of 

Intervenor LLCs to develop their valuable property.  Those efforts are not made any more 

benign by the fact that the City and CNJ have collaborated with each other, rather than 

assume direct responsibility for each entity’s own actions.   

  The Board has recently recognized the need to address abuse of the OFA 

procedures by striking material pursuant to 49 C.F.R. § 1104.8.  Pet. of Norfolk S. Ry. Co. 

to Institute a Rulemaking Proceeding to Address Abuses of Board Processes, EP 727 

(STB served Sept. 23, 2015), at 4; R.J. Corman R.R. Co./Allentown Lines, Inc --Aban. 

Exempt.--in Lehigh Cty, PA., AB 550 (Sub-No. 3X) (STB served Nov. 25, 2015).  Just 

this month, the Board initiated a new rulemaking to address OFA abuse.  Offers of 

Financial Assistance, EP 729 (STB served Dec. 14, 2015).  Sadly, the events here 

demonstrate the need for the Board to guard against such abuse and take appropriate 

corrective action promptly.  Ample grounds exist for the Board to strike material or 

impose other appropriate sanctions.  Most importantly CNJ and the City should not be 

allowed to benefit from further delay arising from non-compliance with the Board’s 

orders and processes. 

      Respectfully submitted, 

      WATERS, McPHERSON, McNEILL, P.C. 
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      BY:______ _______________________ 
       Daniel E. Horgan 
 
Dated: December 22, 2015 
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