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BEFORE THE SURFACE TRANSPORTATION BOARD
DEPARTMENT OF TRANSPORTATION
WASHINGTON, D.C. 20423

ALLIED INDUSTRIAL
DEVELOPMENT CORPORATION,

Petitioner,
STB Docket No.

V.

OHIO CENTRAL RAILROAD, INC.,
OHIO & PENNSYLVANIA
RAILROAD COMPANY, THE
WARREN & TRUMBULL RAILROAD
COMPANY, YOUNGSTOWN &
AUSTINTOWN RAILROAD, INC.,
THE YOUNGSTOWN BELT
RAILROAD COMPANY, THE
MAHONING VALLEY RAILWAY
COMPANY, and SUMMIT VIEW, INC.,
collectively d/b/a The Ohio Central
Railroad System, and GENESEE &
WYOMING, INC.,

Respondents.

PETITION FOR DECLARATORY ORDER

Petitioner, Allied Industrial Development Corporation (“Allied”), by its attorneys, files
this Petition For Declaratory Order pursuant to the Interstate Commerce Commission

Termination Act, 49 U.S.C. § 10101 et seq. In support of the Petition, Allied states as follows:

I. Introduction

The instant Petition arises out of an action which is presently pending in the Court of
Common Pleas of Mahoning County, Ohio at civil action no. 2009-cv-2835 (the “State Court
Action”). The State Court Action is stayed pending the resolution of certain issues which have

been referred to the Surface Transportation Board (the “Board™). It is Allied’s position that these
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issues have been improvidently referred to the Board, and that the case should be remanded to
the Court of Common Pleas of Mahoning County for further proceedings.'
II. The Parties

Allied is a corporation organized and existing under the laws of the State of Ohio, with a
principal place of business at 2100 Poland Avenue, Youngstown, Ohio 44502. The Ohio Central
Railroad System is an unincorporated and unregistered association of eleven railroads that
operate throughout east central and northeastern Ohio and in the Pittsburgh, Pennsylvania area,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.
Respondents Ohio Central Railroad, Inc., Ohio & Pennsylvania Railroad Company, The Warren
& Trumbull Railroad Company, Youngstown & Austintown Railroad, Inc., The Youngstown
Belt Railroad Company, and The Mahoning Valley Railway Company (collectively “Ohio
Central”) are corporations organized and existing under the laws of the State of Ohio, and are six
of the eleven railroads of the Ohio Central Railroad System. Respondents Summit View, Inc.
(“Summit View”) and Genesee & Wyoming, Inc. (“Genesee & Wyoming™) are the owners,
operators and corporate parents of the railroads which operate as the Ohio Central Railroad
System. Ohio Central, Summit View and Genesee and Wyoming will be collectively referred to
herein as the “Ohio Central Defendants” or “Respondents.”

I11. Factual Background

By Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar
Properties, Inc. (“Gearmar”) two (2) parcels of industrial property located in the City of
Youngstown, Ohio and known as Youngstown City Lot Nos. 62320 and 62188, as well as all

appurtenances pertaining to the property, all improvements pertaining to the property, certain

' The parties to this Petition are also parties to a Declaratory Order Proceeding before the Board at

Docket No. FD 35316. The Declaratory Order Proceeding at Docket No. FD 35316 involves whether
Ohio Central has violated easement rights over adjacent parcels of property which are owned by Allied
and Allied Erecting and Dismantling Co., Inc., a related company.
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personal property located on or about the property, and all other property rights (collectively the
“Gearmar Purchase™). It is undisputed that Allied is the owner of Lot No. 62320. However,
there is a dispute between the parties regarding the ownership of Lot No. 62188. Allied contends
that it is the rightful owner of Lot No. 62188 due to the Gearmar Purchase. The Ohio Central
Defendants contend that Allied’s purchase of Lot No. 62188 was legally ineffective because
Ohio Central had mistakenly conveyed Lot No. 62188 to Gearmar in connection with the prior
sale of Lot No. 62320 (which is adjacent to Lot No. 62188) to Gearmar. In short, Ohio Central
argues that Gearmar did not have “good title” to Lot No. 62188 to transfer to Allied. This is
clearly not an issue which is within the Board’s statutory jurisdiction and must be resolved by the
state court.

At the time of the Gearmar Purchase, Ohio Central occupied an office building located on
Lot No. 62188, despite having no legal or contractual rights to the possession, operation or use of
these offices on Allied’s property. Ohio Central was also utilizing the property located on Lot
No. 62188 and a building located on Lot No. 62320 to store various materials, third party rail
cars and other railroad equipment despite the lack of any lease, contract, agreement or other legal
right to continue to use the property. In addition, Ohio Central was performing limited
operations over industrial, spur and/or yard tracks which were the former internal tracks of the
previous owners of the property, namely Republic Steel and LTV Steel. By letter dated May 5,
2009, Allied informed Ohio Central of the Gearmar Purchase and requested that Ohio Central
vacate Lot Nos. 62320 and 62188 on or before June 5, 2009.> Ohio Central did not vacate the

properties prior to this time.

* A true and correct copy of the May 5, 2009 letter to Ohio Central is included in the accompanying
Appendix as Exhibit A.
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IV. The State Court Action

On July 27, 2009, Allied commenced the State Court Action by filing a Complaint for
Forcible Entry and Detainer against Ohio Central in the Court of Common Pleas of Mahoning

3 The Complaint for Forcible Entry and Detainer states two (2) causes of action:

County, Ohio.
(1) forcible entry and detainer/ejectment pursuant to the Ohio Forcible Entry and Detainer
statute, O.R.C. §1923.01 et seq.; and (2) trespass pursuant to Ohio common law.

On August 13, 2009, Ohio Central removed the State Court Action to the Northern
District of Ohio pursuant to 28 U.S.C. § 1446 on the grounds that Allied’s claims were
completely preempted by the Interstate Commerce Commission Termination Act of 1995, 49
U.S.C. §§ 10101 et gq;_.“ The Case was docketed before Judge James S. Gwin at civil action no.
4:09-cv-1904.

While the State Court Action was pending in the Northern District of Ohio, Allied
amended its Complaint to add respondents Summit View and Genesee and Wyoming as parties.’
The Ohio Central Defendants also brought counterclaims against Allied and a Third Party
Complaint against Gearmar Properties, Inc. The Ohio Central Defendants’ Amended
Counterclaim and Third Party Complaint sought to quiet title to the disputed property, sought a

declaratory judgment that Allied’s purchase of Lot No. 62188 is void for lack of STB approval,

and, in the event that Allied was found to be the rightful owner of Lot No. 62188, sought the

* A true and correct copy of the Complaint for Forcible Entry and Detainer is included in the Appendix as Exhibit
B.

* A true and correct copy of the case docket from the Northern District of Ohio is included in the Appendix as
Exhibit C.

* A true and correct copy of the Amended Complaint for Forcible Entry and Detainer is included in the Appendix as
Exhibit D.
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imposition of an easement across Lot No. 62188 to access other “landlocked” property® owned
by Ohio Central.”

The State Court Action was remanded to the Court of Common Pleas of Mahoning
County on March 15, 2010 due to having been improperly removed by Ohio Central.®
Significantly, Judge Gwin found that:

[N]either of Allied Industrial’s claims comes within the scope of the ICCTA’s

preemption clause.  That clause’s central concern is ‘regulation of rail

transportation’ — mnot the incidental effect on rail transportation caused by a

landowner’s right to exclude others from its property.”

Opinion and Order dated March 15, 2010, p. 5. Judge Gwin also found that:

Allied Industrial’s Ohio law claims cannot be said to ‘regulate’ the abandonment

of rail lines. It is true that the upshot of Allied Industrial’s claims (if successful)

might affect certain of the defendants’ rail lines. But the cause of that outcome is

not Ohio’s direct regulation of the defendants’ rail lines; rather, the cause is the

defendants’ sale of the two parcels at issue to Gearmar.

Opinion and Order dated March 15, 2010, p. 6. Accordingly, Judge Gwin rejected Respondents’
claim that the case was properly removed on the basis of “federal question” jurisdiction under
ICCTA. Judge Gwin also found that Respondents’ removal of the case was not “objectively

reasonable,” and therefore awarded Allied $16,035.50 in attorneys’ fees, which fees were

. . . . 9
incurred in connection with the wrongful removal.

® Ohio Central is the owner of Youngstown City Lot No. 62189, which contains a locomotive repair shop. See the
maps which are included in the accompanying Appendix, specifically Exhibits 2 and 8 to Exhibit J (which itself is
an appendix from briefing in the State Court Action).

7 A true and correct copy of Ohio Central’s Amended Counterclaim and Third Party Complaint against Gearmar
Properties, Inc. is included in the Appendix as Exhibit E.

% A true and correct copy of the Opinion and Order remanding the case to the Court of Common Pleas of Mahoning
County due to Ohio Central’s wrongful removal is included in the Appendix as Exhibit F.

° A true and correct copy of the Opinion and Order denying Ohio Central’s motion for reconsideration regarding
Allied’s entitlement to attorneys’ fees under 28 U.S.C. § 1447(c), and awarding Allied its’ attorneys’ fees, is
included in the Appendix as Exhibit G.
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The Ohio Central Defendants subsequently filed a “Motion to Dismiss or in the
Alternative Refer to the Surface Transportation Board” (the “Motion to Dismiss”) in the Court of
Common Pleas of Mahoning County on the grounds that Allied’s claims were preempted by the
Interstate Commerce Commission Termination Act, 49 U.S.C. §10101 et seq. Allied opposed
the relief sought by the Motion to Dismiss.'° On September 22, 2010, the Court of Common
Pleas of Mahoning County decided the Motion to Dismiss by issuing a “Judgment Entry”
referring the State Court Action “to the Surface Transportation Board for its adjudication of all
issues within its jurisdiction,” and staying the State Court Action pending the resolution of said
1

issues.'

V. The State Court Action Was Improvidently Referred to the Board.

Allied’s position is that the Mahoning County Court of Common Pleas erred in referring
the case to the Board. As demonstrated below, this action involves a dispute between the parties
as to the ownership of the Lot No. 62188, which issue does not fall within the Board’s
jurisdiction. Additionally, even if there are issues that ultimately must be determined by the
Board, such issues cannot be decided at the present time because of the (alleged) uncertainty of
the ownership of Lot No. 62188. Thus, if the Board determines that certain issues do fall within
its jurisdiction, it should nevertheless decline to decide the issues until such time as the
ownership of Lot No. 62188 and the character of the tracks located thereon have been

determined in the Court of Common Pleas of Mahoning County. See Central Kansas Railway,

LLC-Abandonment Exemption—In Marion and McPherson Counties, KS, STB Finance Docket

AB-406 (Sub-No. 6X) (Served May 8, 2001), and cases therein cited.

""" A true and correct copy of the Motion to Dismiss, Allied’s response brief and accompanying Appendix, and the
Ohio Central Defendants’ reply brief from the Court of Common Pleas of Mahoning County are included in the
Appendix as Exhibits H, I, J and K.

"' A true and correct copy of the Judgment Entry is included in the Appendix as Exhibit L.
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A. ICCTA Preemption Is Not as Broad as Respondents Will Contend.

Respondents will likely contend that the Board’s jurisdiction under ICCTA is so broad as
to encompass any and all matters which have any relation whatsoever to the operation of a
railroad. However, case law makes it clear that the Board does not have jurisdiction over the
subject matter of this action, i.e., the enforcement of agreements concerning private property

rights. For example, in PCS Phosphate Company, Inc. v. Norfolk Southern Corp., 559 F.3d 212

(4th Cir. 2009), the United States Court of Appeals for the Fourth Circuit held that judicial
enforcement of an easement granted by a landowner to the predecessors in interest of the railroad
is not preempted by the ICCTA “because it is not the sort of rail ‘regulation’ contemplated by the
statute and, as a voluntary agreement, does not ‘unreasonably interfere’ with rail transportation.”

PCS Phosphate, 559 F.3d at 214. In that case, predecessors to the owners of a phosphate mine

granted an easement to a predecessor railroad to construct a rail line over the mine property. Id.
at 215. The easement contained a covenant whereby the railroad agreed to relocate the rail line,
at its expense, if the mine owners deemed relocation to be necessary to mine operations. Id.
Many years later, the mine owners determined that mining under the rail line was necessary, and
requested the railroad to relocate the rail line pursuant to the easement. Id. at 216. After the
railroad refused to relocate the rail line, the mine owners relocated the line at their own expense
and sued the railroad to recover their expenses. Id.

On appeal, the U.S. Court of Appeals held (as did the district court) that the enforcement
of the easement was not preempted by the ICCTA, and rejected an overly broad construction of
the ICCTA preemption clause. First, the Court of Appeals observed that ICCTA’s preemption
clause “focuses specifically on regulation,” and that “Congress narrowly tailored the ICCTA
preemption provision to displace only regulation, i.e., those state laws that may reasonably be

said to have the effect of managing or governing rail transportation, while permitting the
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continued application of laws having a more remote or incidental effect on rail transportation.”
Id. at 218. The Court of Appeals’ further analysis is instructive on what is and is not preempted
by the ICCTA:

Voluntary agreements between private parties, however, are not presumptively
regulatory acts, and we are doubtful that most private contracts constitute the sort
of “regulation” expressly preempted by [ICCTA]. If contracts were by definition
“regulation,” then enforcement of every contract with “rail transportation” as its
subject would be preempted as a state law remedy “with respect to regulation of
rail transportation.” 49 U.S.C. §10501(b). Given the statutory definition of
“transportation,” this would include all voluntary agreements about “equipment of
any kind related to the movement of passengers and property, or both, by rail.”
See 49 U.S.C. §10102(9) (defining “transportation”). If enforcement of these
agreements were preempted, the contracting parties’ only recourse would be the
“exclusive” ICCTA remedies. But the ICCTA does not include a general contract
remedy. Such a broad reading of the preemption clause would make it virtually
impossible to conduct business, and Congress surely would have spoken more
clearly, and not used the word “regulation,” if it intended that result.

Id. at 218-19 (emphasis added).
The Court of Appeals went on to review the legislative history of the ICCTA, which

makes clear that the intent of Congress was simply to preempt “State economic regulation of

railroads,” not to preempt enforcement of “all voluntary agreements about rail transportation.”
Id. at 220 (emphasis in original). As the court observed, “[t]he STB itself has emphasized that
courts, not the STB, are the proper forum for contract disputes, even when those contracts cover

subjects that seem to fit within the definition of ‘rail transportation.”” Id. (citing The N.Y.,

Susquehanna & W. Ry. Corp. — Discontinuance of Service Exemption, 2008 WL 4415853 (STB

Sept. 30, 2008)).
Additionally, the Board has held that a party to a contract involving real estate cannot
escape its voluntary contractual commitments by invoking the preemptive effect of §10501 of

the ICCTA. Township of Woodbridge v. Consolidated Rail Corp., STB Docket No. 42053 (STB

served December 1, 2000), clarified (STB served March 23, 2001), and available at 2000 STB

LEXIS 709, 2000 WL 1771044 and 2001 STB LEXIS 299, 2001 WL 283507, respectively. In
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Woodbridge, a railroad company entered into a valid and enforceable agreement curtailing the
“idling of locomotives and switching of rail cars . . . between 10:00 p.m. and 6 a.m.” as part of a
settlement of a lawsuit filed by the Township of Woodbridge (the “Township™). 2000 WL
1771044, *1. The Township later filed an action with the Board seeking a declaration that the
railroad company was bound by the settlement agreement, and that the settlement agreement
could be enforced in federal or state courts. Id. The Board agreed with the Township. Id. at *3-
4. In declining to rule on the merits of the contract disputes, the Board noted that while
regulatory action that affected railroad operations was preempted, commitments entered into by
way of voluntary contracts are not. Id. at *3. The Board further declined to consider preemption
issues that “would have been involved” if the case were one of legislative regulation. Id. Such
voluntary agreements, the Board indicated, could be seen as indicating the railroad’s own
“determination and admission that the agreements would not unreasonably interfere with
interstate commerce.” Id.

Similarly, in Pejepscot Industrial Park, Inc. v. Maine Central Railroad Co., the United

States District Court for the District of Maine explained:

In its initial decision, the STB concluded that a rail carrier that voluntarily enters
into an otherwise valid and enforceable agreement cannot use the preemptive
effect of section 10501(b) to shield it from its own commitments, provided that
the agreement does not unreasonably interfere with interstate commerce. In
clarifying that earlier decision, the STB subsequently noted that a rail carrier that
enters into such agreements is not precluded from arguing “as a matter of contract
interpretation that: (1) unreasonable interference with interstate commerce would
result if these voluntary agreements are interpreted [in the manner sought by the
plaintiff], and (2) in considering enforcement, the court should give due regard to
the impact on interstate commerce.”

297 F.Supp.2d 326, 330, 332-333 (D. Me. 2003) (internal citations omitted).
The court in Pejepscot held that the plaintiff’s breach of contract claim was not
preempted by the ICCTA and, therefore, would not be dismissed. Id. at 333; see also Pejepscot

Industrial Park, Inc. — Petition for Declaratory Order, STB Finance Docket No. 33989, 2003 STB
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LEXIS 253 (STB served May 15, 2003) (“[W]e in the past determined that a carrier cannot
invoke the preemption provisions of 49 U.S.C. 10501(b) to avoid its obligations under a
presumably valid and otherwise enforceable agreement that it has entered into voluntarily, where
enforcement of the agreement would not unreasonably interfere with interstate commerce.”); see

also CSX Transportation, Inc. — Petition for Declaratory Order, STB Finance Docket No. 34662

n. 14,2005 STB LEXIS 134 n. 14 (STB served March 14, 2005).

B. The Issue of Which Party Owns the Disputed Property Falls
Outside of the Jurisdiction of the Board Under the ICCTA.

The Board’s own case law makes it clear that the Board does not involve itself in disputes
over the ownership of real estate. Preliminarily, there is a “presumption that areas of law
traditionally reserved to the states, like police powers or property law, are not to be disturbed

absent the clear and manifest purpose of Congress.” New Orleans & Gulf Coast Railway Co. v.

Barrois, 533 F.3d 321, 334 (5th Cir. 2008). Consistent with this presumption, the Board itself
has emphasized that "[i]t is well settled that the interpretation of deeds and the determination of
who owns good title are issues of State law that are outside the expertise of this Board.” Central

Kansas Railway LLC--Abandonment Exemption, Marion & McPherson Counties, KS, 2001 WL

489991 at 2, 4-6. In Central Kansas, the Board, when presented with a dispute involving title to
property, refused to rule on state property law questions and stated that the parties first had to
seek a court ruling on the underlying state property law issues. “Once a state court has ruled on
the ownership disputes as to the parcels at issue, a party may submit the state court’s ruling to
[the Board] with a request for a determination of whether all or part of the line has been
abandoned as a result....” Id. at 5.

The main dispute in the present case centers upon whether Allied lawfully owns Lot
62188 as a result of a purchase from Gearmar. Respondents contend that Allied does not, saying

that they never intended to convey Lot 62188 and that a mistake was made when the property
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was conveyed to Gearmar. Clearly, these are state law issues that the Board cannot and should

not answer for the parties.

C. Under 49 U.S.C. § 10906, the Board Has No Jurisdiction Over the
Abandonment of Industrial, Team, Switching, or Side Tracks.

Should the Board disregard its precedent and attempt to resolve this matter before the
ownership of Lot 62188 is determined by the Court of Common Pleas of Mahoning County,
Respondents will likely contend that the Board must approve any abandonment of their tracks
located on Lot 62188 pursuant to 9 U.S.C. §§ 10901-10903. However, 49 U.S.C. § 10906,
entitled “Exception,” plainly provides that “[t]he Board does not have authority under this
chapter over construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks.” Courts that have interpreted Section 10906, and in
particular its impact on Section 10501, have concluded that Congress “specifically withdrew

regulation of [industrial or spur] lines from the STB, leaving their management solely to the

respective railroads.” Port City Properties v. Union Pacific Railroad, 518 F.3d 1186, 1189 (10"
Cir. 2008). As a result, the Board has “no authority over the regulation of spur or industrial
‘tracks’ as opposed to main railroad ‘lines.’ That authority is left entirely to railroad
management who may contract services as they see fit.” Id. (ruling that there was no
requirement that Union Pacific request authorization for abandonment from the STB); see also

Cities of Auburn and Kent, 2 S.T.B. 330, 1997 WL 362017 at *7 (1997) (“When sections 10906

and 10501(b)(2) are read together, it is clear that Congress intended to remove [Board] authority
over the entry and exit of these auxiliary tracks, while still preempting state jurisdiction over
them, leaving the construction and disposition of them entirely to railroad management.”).
Because the Board does not oversee the transfer of (or otherwise regulate) industrial, team,
switching or side tracks, the Board should not adjudicate the issues raised by the State Court

Action.
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D. The Tracks On Youngstown City Lot No. 62188 Are Not Main Lines,
But Instead Are Industrial, Spur, Team, Switching or Side Tracks.

Whether or not railroad trackage is a “line” of railroad or instead is in the excepted
category of “industrial, spur, team, switching or side track” is a question for a court of law to

determine. See, e.g., Powell v. United States, 300 U.S. 276 (1937); Louisiana & Arkansas

Railway Company v. Missouri Pacific Railroad Company, 288 F Supp. 320, 323 (E.D. La. 1968)

(“If, however, the trackage is used in the loading, reloading, storage and switching of cars
incidental to the receipt of shipments by the carrier or their delivery to the consignee, then such

trackage is spur, industrial, team, switching or side tracks ...”); see also Port City Properties, 518

F.3d at 1189 (track was properly found to be industrial or spur track where, inter alia, there was
no evidence that the track was a main line). Therefore, based upon the plain language of 49
U.S.C. § 10906, Board approval was not required for Lot 62188 to be transferred from MVRY to
Gearmar, or from Gearmar to Allied, and there is no need for the Board to determine any issues

which are in dispute. 49 U.S.C. § 10906; Port City Properties, 518 F.3d at 1189 (“[T]he STB has

no authority over the regulation of spur and industrial tracks as opposed to main railroad lines.”).
Evidence developed in discovery in the State Court Action clearly shows that the tracks are
industrial tracks, rather than main lines or “lines of railroad.”'?

“Factors used to determine whether a section of track is an extension of a regular railroad
line, as opposed to a ‘spur’ or ‘industrial’ track, include whether the railroad maintains a track
schedule or regular service over the track; furnishes express, passenger or mail service; maintains

buildings, loading platforms, or an agent along the trackage; and who completes the bills of

lading.” Port City Properties, 518 F.3d at 1189. “It is also relevant whether the track has been or

is to be used for anything other than industrial delivery, ... the length of the track, whether the

" The evidence which follows is set forth in Plaintiff’s Appendix in Support of Brief in Opposition to Defendants’
Motion to Dismiss Or, in the Alternative, Refer to the Surface Transportation Board, which is attached to the
Appendix to the instant Petition as Exhibit J.
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track serves only a single customer, and whether the customer requested the carrier to provide
service.” 1d. By contrast, “so-called main or branch lines of railroad” have been described as
“lines designed and used for continuous transportation service by through, full trains between
different points of shipment or travel,” but excluding “all that mass of tracks (as distinguished
from ‘lines’) naturally and necessarily designed and used for loading, unloading, switching, and
other purposes connected with, and incidental to, but not actually and directly used for, such

transportation service.” Nicholson v. L.C.C., 711 F.2d 364, 367-68 (D.C. Cir. 1983) (italics

omitted).

The following evidence' demonstrates that the tracks on Lot No. 62188 are industrial
tracks. Prior to August 23, 2009, Terry Feichtenbiner was a Senior General Manager of The
Ohio Central Railroad System and had “direct responsibility for all things relative to the
operation of the Youngstown Division” of The Ohio Central Railroad System, which was
comprised of Respondents Ohio & Pennsylvania Railroad Company, Mahoning Valley Railway
Company, the Youngstown Belt Railroad, the Warren & Trumbull Railroad, and the
Youngstown & Austintown Railroad. Feichtenbiner Dep. p. 29."* Mr. Feichtenbiner discussed
the tracks located on Lot No. 62188 at length in his depositions. He characterized the tracks as
“industrial yard tracks” because Lot No. 62188 and the surrounding area “is an industrial area,
and the form of operation over the trackage is what, within the [railroad] industry, we would
generally characterize as being yard operations.” Feichtenbiner Dep. p. 70. Mr. Feichtenbiner
testified that the terms “industrial track” and “industrial yard track™ are “very synonymous,” and
he also characterized the tracks on Lot No. 62188 as being “just industrial tracks.” Feichtenbiner

Dep. p. 71. Mr. Feichtenbiner also testified that, with regard to the track which is denominated

" The depositions were taken while the case was pending in the Northern District of Ohio.

" Appendix in Support of Brief in Opposition to Defendants’ Motion to Dismiss Or, in the Alternative, Refer to the
Surface Transportation Board, Exhibit 5.
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as the “# 3 Main” on Lot No. 62188, “there is a whopping difference in the purpose of the # 3
Main versus the purpose of the CSX main” line from Baltimore, Maryland to Chicago, Illinois.
Feichtenbiner Dep. p. 72-73. It was also noted that the tracks were “not labeled main lines” by
the Ohio Central Defendants. Feichtenbiner Dep. p. 68. Mr. Feichtenbiner’s testimony makes it
clear that, regardless of how tracks on Lot No. 62188 were denominated, they simply were not
“lines designed and used for continuous transportation service by through, full trains between
different points of shipment or travel ...” Nicholson, 711 F.2d at 367-68.

With respect to the uses of the tracks located on Lot No. 62188, Mr. Feichtenbiner

testified that prior to the sale to Gearmar the tracks had been used as follows:

1. to access the Ohio Central Defendants’ locomotive shop located on Lot
No. 62189;

2. for the staging and storage of railroad equipment;

3. for interchanging with the Norfolk Southern Railway at Norfolk Southern

Railway’s Haselton Yard, which is east of Lot Nos. 62320, 62188 and
" 62189, on the east side of the Center Street Bridge; and

4. for interchanging with the CSX railroad to the west of Lot No. 62188 by
way of the track described by the Ohio Central Defendants as the “MVRY
tail track.”

Feichtenbiner Dep. p. 42, 44, 66.

Mr. Feichtenbiner also testified that the tracks were used for “transloading,” which he
defined as “tak[ing] the material out of the railcar and put[ting] it in a truck for distribution.”
Feichtenbiner Dep. p. 46-47. More specifically, Mr. Feichtenbiner testified that The Bloom
Plastics Company regularly transloaded plastic pellets out of rail cars located on the “240” track,
which is one of the tracks on Lot No. 62188, and into a Bloom Plastics Company truck for
delivery to various locations. Feichtenbiner Dep. p. 46. He also testified that Track Nos. 292

and 298 were also used for transloading purposes. Id. At p. 47. This testimony makes it all the

more clear that the tracks are not main or branch lines, but instead are within “all that mass of
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tracks (as distinguished from ‘lines’) naturally and necessarily designed and used for loading,
unloading, switching, and other purposes connected with, and incidental to, but not actually and
directly used for, such transportation service.” Nicholson, 711 F.2d at 367-68.

Finally, Mr. Feichtenbiner testified that the tracks located on Lot No. 62188 had no
formal schedule governing or establishing when trains would arrive and depart, and had no
“block signal indicators,” which are present on main line tracks and “are like traffic lights at
intersections when you drive on the roads.” Feichtenbiner Dep. p. 60. Furthermore, the tracks
had not been used for express, passenger or mail service, the majority of the bills of lading for
rail cars on the tracks were completed by the customer, and the customers who were serviced
through the tracks would request that the Ohio Central Defendants provide service to them.
Feichtenbiner Dep. p. 61, 63.

The industrial history of Lot Nos. 62320 and 62188 confirms Mr. Feichtenbiner’s
testimony that the tracks are spur, industrial or switching tracks. Lot Nos. 62320 and 62188 are
the location of the former Republic Steel tube mill site, and the tracks on Lot No. 62188 (such as
Track Nos. 273, 274, 275 and 277) are the former plant’s internal tracks. John Ramun Dep. p.
13, 18, 39; Dep. Ex. 2. The Republic Steel mill, which sits on Lot No. 62320, was transferred to
LTV Steel Company, then to Maverick Tube, and then to Ohio & Pennsylvania Railroad, which
sold the property to Gearmar. John Ramun Dep. p. 13, 14, 18, 35, 39; Dep. Ex. 2; Dep. Ex. 10."°
This history further demonstrates that Lot Nos. 62320 and 62188 are simply industrial parcels of
property with no “main lines” of railroad located thereon.

Ohio Central’s limited rights to operate over the LTV Easement are further limited by its

Stock Purchase Agreement and the accompanying Transportation Services Agreement with LTV

" Deposition Exhibit 10 is attached to the Appendix in Support of Brief in Opposition to Defendants’ Motion to
Dismiss Or, in the Alternative, Refer to the Surface Transportation Board as Exhibit 6.
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Steel Company.'® At the time of the creation of the LTV Easement, LTV Steel Company owned
other real property adjacent to, and in the vicinity of, the property it conveyed to Allied
Industrial, namely the LTV “Copperweld” facility. Transportation Services Agreement, p. 1
(unnumbered).'” In connection with the sale of the Mahoning Valley Railway Company to
Summit View, LTV Steel Company and the Mahoning Valley Railway Company entered into
the Transportation Services Agreement in order for the Mahoning Valley Railway Company to
provide “transportation services at its LTV Copperweld facilities ...” Transportation Services
Agreement, p. 1 (unnumbered). The Stock Purchase Agreement provides the following
limitation on Mahoning Valley Railway Company’s right to operate: “following the Closing, the
[Mahoning Valley Railway Company] will not have the right to operate within the Youngstown
Facilities (except to the extent expressly provided in Transportation Services Agreement
appended hereto as Exhibit E).” Stock Purchase Agreement, p. 9, 93.2.5(a). The Transportation
Services Agreement, in turn, defines the “Youngstown Facilities” as the “LTV Copperweld
facilities at Youngstown, Ohio, and/or at new facilities that may be built on the real property
occupied by LTV Copperweld in Youngstown, Ohio (together, the ‘Youngstown Facilities,” a
map of which is attached hereto as Exhibit A).” See Transportation Services Agreement, p. 1.
The map attached to the Transportation Services Agreement at Exhibit A covers numerous large
parcels of industrial land along the Mahoning River, including (on unnumbered page 4 of the
map) the tracks which are subject to the LTV easement. Because the Mahoning Valley Railway
Company is not providing services to the LTV Copperweld facility (which Allied owns), its

rights over the LTV Easement are limited to merely passing across the LTV Tracks.

' A copy of the Transportation Services Agreement is attached to the Appendix as Exhibit M.

""" Allied now owns the LTV Copperweld facility, which is located on Youngstown City Lot No. 62320.
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Based upon all of the foregoing facts, there is no genuine issue of material fact regarding

the character of the tracks located on Lot 62188. See Port City Properties, 518 F.3d at 1189

(“Factors used to determine whether a section of track is an extension of a regular railroad line,
as opposed to a ‘spur’ or ‘industrial’ track, include whether the railroad maintains a track
schedule or regular service over the track; furnishes express, passenger or mail service; maintains
buildings, loading platforms, or an agent along the trackage; and who completes the bills of
lading.”). Indeed, the facts can lead only to the conclusion that the tracks are either spur,

industrial or switching tracks. Louisiana & Arkansas Railway Co. v. Missouri Pacific Railway

Co., 288 F.Supp. at 324.

Ohio Central’s present management likewise confirmed that the tracks at issue are not
main lines. David Collins, the Senior Vice President of New York, Pennsylvania and Ohio
Region for Genesee and Wyoming, testified that there is no schedule for service over the tracks
on the disputed property. Collins Dep. at 126; see also Feichtenbiner Dep. at 60. Only about
ten cars or less come onto these tracks per week, and activity is limited to about once a week.
Collins Dep. at 126-27. At the time of his deposition (December 22, 2009), there was no
through-traffic for these tracks. Collins Dep. at 170. The tracks are primarily used for the
storage of railcars. Collins Dep. at 169. Indeed, Respondents have no customers that require
service over these tracks; Cantar Poly was the last customer who did and they have had no
business and been inactive since Genesee and Wyoming bought the railroad. Collins Dep. at
140-41. Most importantly, the other customers in Castlo Industrial Park, many of whom have
only required occasional service, can be served without crossing the tracks on Allied’s property,

using the Norfolk Southern Main Line and crossing over into Norfolk Southern’s Hazelton Yard.
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Collins Dep. at 134, 136-38, 140."® Mr. Collins admitted that tracks are not main lines if the
practice or pattern is to park or store cars on the tracks. Collins Dep. 121, 124. As Mr. Collins
acknowledged, the primary use of the tracks on the disputed property is to store cars. Collins
Dep. at 169-170. All of Mr. Collins’ testimony was consistent with Mr. Feichtenbiner’s
deposition testimony, as well as Mr. William Strawn’s, who readily characterized the disputed
tracks as not mainlines, but industrial tracks. Strawn Dep. at 64'; Feichtenbiner Dep. at 61, 63,
70, 71, 73. Finally, Mr. Jerry Jacobson, the former owner of defendant Summit View, Inc.
(which owned the subsidiary Ohio Central railroads), confirmed that the tracks on Lot No. 62188
are “yard tracks,” as opposed to main line tracks. Jacobson Dep. p. 69-72.2° Therefore, the
Board does not have any authority or jurisdiction over the tracks on Lot 62188. Respondents
were free to dispose of these tracks as they saw fit, and the clear evidence shows that they
voluntarily sold Lot 62188 and the tracks thereon to Gearmar, which subsequently sold the
property to Allied.?!

Last, note should be taken regarding Respondents’ attempt in their Counter-Claim to
have an easement imposed across Lot 62188 to access other “landlocked” property owned by
Ohio Central. That is a clear concession that Respondents recognize that they voluntarily

forfeited any right to operate on all tracks located on Lot 62188 when they sold it and all

'*  Exhibit 8 to the Appendix in Support of Brief in Opposition to Defendants’ Motion to Dismiss Or, in the

Alternative, Refer to the Surface Transportation Board is a Google Earth Image of portions of the Mahoning Valley
Railway, including the property sold to Allied west of the Center Street Bridge (Lots 62188 and 62320), the CSX
main line interchange to the far left (west) of the map, the Norfolk Southern Hazelton Yard, and tracks leading to the
Castlo Industrial Park to the far right (east) of the map. This image or Map was prepared by Ohio Central.

1 Appendix in Support of Brief in Opposition to Defendants’ Motion to Dismiss Or, in the Alternative, Refer to the
Surface Transportation Board, Exhibit 9.

% Appendix in Support of Brief in Opposition to Defendants’ Motion to Dismiss Or, in the Alternative, Refer to the
Surface Transportation Board, Exhibit 10.

' In prior briefing Ohio Central has contended that the transfer of Youngstown City Lot No. 62188 from Gearmar

to Allied is invalid because the STB did not approve the transaction. However, there is no evidence that Ohio
Central’s prior acquisition of this parcel of property from Maverick C&P, Inc. was ever approved by the STB.
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appurtenances to Gearmar without retaining an easement. The Board should enforce
Respondents’ voluntary agreement to sell the property and tracks, and refer the case back to the
Court of Common Pleas of Mahoning County, Ohio.

E. Allied’s Claims Under The Amended Complaint Are Not
Preempted Under ICCTA Because The Relief Requested By
Allied Does Not Unreasonably Interfere With Interstate
Railroad Operations, But Simply Seeks the Enforcement of
Respondents’ Voluntary Conveyance of Property.

As explained above in Section V(A), the scope of ICCTA preemption is not limitless.
Indeed, ICCTA only preempts state remedies that would unreasonably interfere with interstate

rail operations. See PCS Phosphate Company, supra. Respondents simply cannot meet that

standard here. First, Allied seeks only to enforce private property rights that are the result of
Respondents’ voluntary sale of the disputed property; there is no “regulation” of “railroad
operations” involved. The courts and the Board have consistently stated that the railroads cannot
shield themselves from their own actions by claiming preemption under the ICCTA in these

circumstances. See Woodbridge, supra. The Respondents’ sale of both Lots 62320 and 62188

shows not only that the tracks thereon are not lines of railroad (no Board approval was sought for
the transfers), but also that, from the railroad’s standpoint, no unreasonable interference with rail
operations would occur by voluntarily transferring the property. In this regard, this situation is
just like any other contractual commitment undertaken by Respondents.

Second, as Respondents’ Google Earth map confirms, the tracks on Lot 62188 are
industrial tracks designed for localized purposes. There is no impact to Respondents’ interstate
rail operations. Mr. Collins conceded that Mahoning Valley Railway operates in the specific
locale of Youngstown and does not operate over or cross interstate lines. Collins Dep. at 181-
182.  Private property rights emanating from a voluntary conveyance simply cannot be

preempted without a showing of interference with interstate commerce. Moreover, coming from
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Youngstown (the west), Respondents can service their customers east of Allied’s property by
using the Norfolk Southern Mainline and crossing into the NS Hazelton Yard; similarly, coming
from the East and Castlo Industrial Park, Defendants can get to the CSX main line either through
the NS Hazelton Yard or at other interchanges. Collins Dep. at 134, 136-38, 140. The only
difference is cost and convenience. While Respondents find it more convenient and cost-
effective to store cars on Allied’s property and cross Allied’s property, prohibiting such conduct
does not amount to unreasonable interference with rail operations, or interstate commerce.
Instead, it amounts to no more than the enforcement of time-honored private property rights.

Third, if a railroad has no property rights, whether by ownership of the land or an
easement, or a trackage agreement to pass over tracks, then it cannot operate there. Accordingly,
a railroad cannot claim to be suffering under an unreasonable interference if it has no right to
operate over the property in the first place. Respondents have shown no authority that would
simply allow the Board to grant rights for the railroad to operate over property where it has no
ownership, easement rights, or trackage agreement. Indeed, Mr. Collins even agreed that a
railroad needs permission to store cars on industrial property that it does not own or have an
casement to access. Collins Dep. at 151, 157. The railroad cannot simply store cars wherever it
wants to, with impunity. Prohibiting that conduct and recognizing Allied’s private property
rights (the result of Respondents’ voluntary transfer) surely cannot amount to unreasonable
interference with rail operations that mandates I[CCTA preemption in this case.

VI. The Board Should Order Respondents to Reimburse the Cost of the Filing Fee.

Allied requests that the Board order the Respondents to reimburse Allied for the
$1,000.00 filing fee which Allied incurred to file its Petition. As the facts and case law make
clear, the instant dispute is not within the Board’s jurisdiction to decide at this time, if at all.

Allied has incurred considerable attorneys’ fees and costs in connection with filing this needless
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Petition. The Board should exercise its inherent discretion and require Respondents to pay
Allied the $1,000.00 filing fee, which is only a small portion of the costs which are involved in
filing this Petition.

VII. Conclusion.

If the Board does find that some issues may be resolved by the Board, Allied respectfully
submits that those issue should be resolved after the ownership of Lot No. 62188 has been
adjudicated in the Court of Common Pleas of Mahoning County. In the unlikely event that
Respondents were to prevail on the issue of who owns Lot No. 62188, there will likely be no
need for Respondents to seek any relief from the Board. Thus, at this juncture, the Board can do
no more than render an advisory opinion based on hypothetical facts. In the interest of judicial
and administrative economy, the Board should decline to do so.

VIII. Relief Requested by Allied.

Based upon the foregoing, Allied respectfully requests that the Board issue a declaratory
order finding that the State Court Action does not implicate any issues which fall within the
Board’s jurisdiction, and that the case should proceed in the Court of Common Pleas of
Mahoning County. Alternatively, if the Board does find that some issues may be resolved by the
Board, Allied respectfully submits that those issues should be heard by the Board after the
ownership of Lot No. 62188 has been adjudicated in the Court of Common Pleas of Mahoning
County.22

WHEREFORE, Allied respectfully requests that the Board issue a declaratory order
finding that the State Court Action was improvidently referred to the Board and should proceed

in the Court of Common Pleas of Mahoning County, and that Ohio Central must reimburse

2 In the event that the Board initiates a declaratory order proceeding and requests further briefing, Allied
respectfully requests that the Board set the briefing schedule as follows: Allied’s Opening Statement is due 90 days
from the initiation of the proceeding; Respondents’ reply is due 120 days from the initiation of the proceeding, and
Allied’s rebuttal is due 150 days from the initiation of the proceeding. This schedule should allow the parties ample
time to fully brief any issues which the Board finds to be within its jurisdiction and justiciable at the present time.
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Allied for the filing fee for this Petition. Alternatively, if the Board does find that some issues
may be resolved by the Board, Allied respectfully submits that those issues should be decided by
the Board after the ownership of Lot No. 62188 and the character of the railroad tracks located

thereon have been adjudicated in the Court of Common Pleas of Mahoning County.

Respectfully submitted,
é \\

H._Nlregt

Richard H. Streeter, Esquire
5255 Partridge Lane, N.W.
Washington, D.C. 20016
202-363-2011 (telephone)
202-363-4899 (facsimile)

Christopher R. Opalinski, Esquire

F. Timothy Grieco, Esquire

Jacob C. McCrea, Esquire

Eckert Seamans Cherin & Mellott, LLC

U.S. Steel Tower, 44™ Floor

600 Grant Street

Pittsburgh, Pennsylvania 15219

412-566-6000 (telephone) |
412-566-6099 (facsimile)

Attorneys for Allied Industrial Development
Corporation

Dated: March 21, 2011
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petition for Declaratory
Order and Appendices were served upon the following counsel by first class United States mail,

this 22nd day of March, 2011.

C. Scott Lanz, Esquire
Thomas Lipka, Esquire
Manchester, Bennett, Powers & Ullman
Atrium Level Two, The Commerce Building
201 East Commerce Street
Youngstown, Ohio 44503

Eric M. Hocky, Esquire
Thorp Reed & Armstrong, LLP
One Commerce Square, Suite 1000
2005 Market Street
Philadelphia, Pennsylvania 19103

Michael L. Wiery, Esquire
Sikora Law, LLC
Ohio Real Estate Building
8532 Mentor Avenue
Mentor, OH 44060

Amelia Bower, Esquire
David Van Slyke, Esquire
Plunkett Cooney
300 East Broad Street, Suite 590
Columbus, OH 43215

Richard H. Streeter /s/
Richard H. Streeter, Esquire
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Richard H. Streeter /s/

Richard H. Streeter, Esquire
5255 Partridge Lane, N.W.
Washington, D.C. 20016
202-363-2011 (telephone)
202-363-4899 (facsimile)

Christopher R. Opalinski, Esquire

F. Timothy Grieco, Esquire

Jacob C. McCrea, Esquire

Eckert Seamans Cherin & Mellott, LLC
U.S. Steel Tower, 44™ Floor

600 Grant Street
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Corporation
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Dated: March 22, 2011
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petitioner’s Appendix in
Support of Petition for Declaratory Order was served upon the following counsel by first class

United States mail, this 22nd day of March, 2011.

C. Scott Lanz, Esquire
Thomas Lipka, Esquire
Manchester, Bennett, Powers & Ullman
Atrium Level Two, The Commerce Building
201 East Commerce Street
Youngstown, Ohio 44503

Eric M. Hocky, Esquire
Thorp Reed & Armstrong, LLP
One Commerce Square, Suite 1000
2005 Market Street
Philadelphia, Pennsylvania 19103

Daniel G. Keating, Esquire
W. Leo Keating, Esquire
Keating, Keating & Kuzman
170 Monroe Street, N.W.
Warren, OH 44483

Amelia Bower, Esquire
David Van Slyke, Esquire
Plunkett Cooney
300 East Broad Street, Suite 590
Columbus, OH 43215

Richard H. Streeter /s/

Richard H. Streeter, Esquire
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Eckert Seamans Cherin & Mellott, LLC TEL 412 566 6000
U.S. Steel Tower fAX 412 566 6099

N s 600 Grant Street, 44th Floor www.eckertseamans.com
Pittsburgh, PA 15219

Christopher R. Opalinski
412-566-5963
copalinski@eckertseamans.com

Certified Mail No. 7005 1820 0006 1329 7689
SLanz@mbpu.com/TLipka@mbpu.com

May 5, 2009

C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman

" Atrium Level Two, The Commerce Building
201 E. Commerce St. :
Youngstown, OH 44503

Re:  Youngstown City Lot Nos. 62320 & 62188

Dear Messrs. Lanz and Lipka:

As you know, our firm represents Allied Industrial Development Corporation (“Allied”). By
Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar Properties, Inc.
(“Gearmar”) two (2) parcels of property located in the City of Youngstown known as
Youngstown City Lot Nos. 62320 and 62188, as well as any and all easements benefitting the
- property, any and all rights and appurtenances pertaining to the property, all improvements to the
property (including the railroad tracks located thereon), and certain personal property located on
or about the property (collectively, the “Gearmar Purchase™). The deeds transferring the
property to Allied were filed with the Mahoning County Recorder’s Office on Monday, April 13,
2009. : :

It is Allied’s understanding that the Ohio Central Railroad System and/or its subsidiary railroads
(collectively “Ohio Central”) presently occupy offices located on Lot No. 62188, despite having
no current legal or contractual rights for the continued occupation or use of these offices on
Allied’s property. It is also Allied’s understanding that Ohio Central is utilizing a building
located on Lot No. 62320 to store various locomotive equipment and parts and utilizing the
property located on Lot No. 62188 to store materials (i.c., loose ballast, stockpiled rail, plates,
fabric).

As a result of the Gearmar Purchase, Ohio Central has no current right to occupy Lot Nos. 62320
and 62188, to travel over any of the rail lines and/or roads located thereon, or to store any
equipment or materials in any of the buildings located thereon or otherwise on Allied’s property.
Ohio Central’s present legal status on the property is that of a trespasser and/or squatter.
Therefore, Allied hereby demands that Ohio Central immediately cease any and all operations on
Lot Nos. 62320 and 62188 and vacate these premises and remove all loose and unaffixed
equipment and materials currently stored there within thirty (30) days of the date of this letter.
Any Ohio Central property or equipment not removed within thirty (30) days of the date of this
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C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman
May 5, 2009

Page 2

letter will be considered to have been abandoned and Allied will take any necessary actions to
dispose of this property, and will then seek recovery of all costs and expenses it incurs in
- connection therewith from Ohio Central. If the premises are not vacated and all property
removed within thirty days, you are hereby advised that Allied will immediately commence an
action to remove Ohio Central from the property and seek all available legal remedies, including.
the recovery of compensatory damages, punitive damages and attorneys’ fees due to Ohio
Central’s willful and unlawful trespass on Allied’s property. Furthermore, you are hereby
advised that Ohio Central has no right to remove any improvements to the property which are
now owned by Allied, including all railroad tracks, ties, spikes and ballast.

I would request that you or your client advise me of your intentions as soon as possible so that
Allied can begin to immediately take whatever steps may be required to protect its property and
its interests. .
Very truly yours,

Christopher R. Opdlinski

CRO/bjm

cc: Mr. John Ramun

Jay Skolnick, Esquire
Ed Smith, Esquire

PITTSBURGH, PA HARRISBURG, PA PHILADELPHIA, PA BOSTON, MA WASHINGTON, DC WILMINGTON, DE
{11284942.1} MORGANTOWN, WV SOUTHPOINTE, PA







IN THE COURT OF COMMON PLEAS

MAHONING COUNTY, OHIO

ALLIED INDUSTRIAL DEVELOPMENT
CORPORATION, 2100 Poland Avenue, Youngstown, OH
44502,

Plaintiff,
.

OHIO CENTRAL RAILROAD, INC., Individually and
d/b/a The Ohio Central Railroad System, an unincorporated
and unregistered association, 47849 Papermill Road,
Coshocton, OH 43812,

and

OHIO & PENNSYLVANIA RAILROAD COMPANY,
Individually and d/b/a The Ohio Central Railroad System,
an unincorporated and unregistered association, 47849
Papermill Road, Coshocton, OH 43812,

and

THE WARREN & TRUMBALL RAILROAD
COMPANY, Individually and d/b/a The Ohio Central
Railroad System, an unincorporated and unregistered
association, 47849 Papermill Road, Coshocton, OH 43812,

and,

YOUNGSTOWN & AUSTINTOWN RAILROAD, INC.,
Individually and d/b/a The Ohio Central Railroad System,
an unincorporated and unregistered association, 47849
Papermill Road, Coshocton, OH 43812,

and

THE YOUNGSTOWN BELT RAILROAD COMPANY,
Individually and d/b/a The Ohio Central Railroad System,
an unincorporated and unregistered association, 47849
Papermill Road, Coshocton, OH 43812,

and

THE MAHONING VALLEY RAILWAY COMPANY,
Individually and d/b/a The Ohio Central Railroad System,
an unincorporated and unregistered association, 47849
Papermill Road, Coshocton, OH 43812,
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and

GENESEE & WYOMING, INC., 66 Field Point Road,
Greenwich, CT 06830,

Defendants.

COMPLAINT FOR FORCIBLE ENTRY AND DETAINER

Plaintiff, Allied Industrial Development Corporation (“Allied”), by its attorneys, files this
Complaint for Forcible Entry and Detainer against Defendants, the various named Ohio
corporations doing business as The Ohio Central Railroad System (hereinafter collectively
referred to as “Ohio Central”) and Genesee & Wyoming, Inc. (hereinafter collectively referred to
as “Defendants™), for the ejectment of Defendants from certain real property owned by Allied.

THE PARTIES

1. Allied is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 2100 Poland Avenue, Youngstown, Ohio 44502.

2. Allied is informed, believes and therefore avers that The Ohio Central Railroad
System is an unincorporated and unregistered association of ten (10) railroads that operate
‘throughout east central and northeastern Ohio and in the Pittsburgh, Pennsylvania area, with a
principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

3. Allied is informed, believes and therefofe avers that Ohio Central Railroad, Inc.
is a corporation organized and existing under the laws of the State of Ohio, with a principal place
of business at 47849 Papermill Road, Coshocton, Ohio 43812.

4, Allied is informed, believes and therefore avers that Ohio & Pennsylvania
Railroad Company is a corporation érganized and existing under the laws of the State of Ohio,

with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.
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5. Allied is informed, believes and therefore avers that The Warren & Trumbull
Railroad Company is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

6. Allied is informed, believes and therefore avers that Youngstown & Austintown
Railroad, Inc. is a corporation organized and existing under the laws of the State of Ohio, with a
principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

7. Allied is informed, believes and therefore avers that Youngstown Belt Railroad
Company is a corporation organized and existing under the laws of the State of Ohio, with a
principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

8. Allied is informed, believes and therefore avers that The Mahoning Valley
Railroad Company is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

9. Allied is informed, believes and therefore avers that Genesee & Wyoming, Inc. is
a corporation organized and existing under the laws of the State of Delaware, with a principal
place of busiﬁess at 66 Field Point Road, Greenwich, Connecticut 06830.

10. Allied is informed, believes and therefore avers that Genesee & Wyoming, Inc. is
the owner, operator and corporate parent of the various named Ohio corporations doing business
as The Ohio Central Railroad System.

JURISDICTION AND VENUE

11. This Court has jurisdiction over this matter and over the Defendants pursuant to
Ohio Revised Code § 2307.382. Venue in this Court is proper pursuant to Ohio Rule of Civil

Procedure 3(B).
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BACKGROUND

12. By Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar
Properties, Inc. (“Gearmar”) two (2) parcels of property located in the City of Youngstown
known as Youngstown City Lot Nos. 62320 and 62188, as well as all appurtenances pertaining
to the property, all improvements pertaining to the property, certain personal property located on
or about the property, and all other property rights (collectively the “Gearmar Purchase™).

13. Lot No. 62320 is also identified as Parcel Id. No. 53-040-0-015.01-0 by the
Mahoning County Geographical Information System website.

14. Lot No. 62188 is also identified as Parcel Id. No. 53-042-0-010.01-0 by the
Mahoning County Geographical Information System website.

15.  The deeds transferring Youngstown City Lot Nos. 62320 and 62188 from
Gearmar to Allied were filed with the Mahoning County Recorder’s Office on Monday, April 13,
2009.

16. Defendants presently occupy an office building located on Lot No. 62188, despite
having no current legal or contractual rights for the continued possession, operation or use of
these offices on Allied’s property.

17. Defendants are also utilizing the property located on Lot No. 62188 to store
various materials (e.g., loose ballast, stockpiled rails, plates and fabric) and park or store third
party rail cars despite the lack of any lease, contract, agreement or other legal right to continue to
use the property.

18.  Defendants are also utilizing a building located on Lot No. 62320 to store various
locomotive materials and parts, despite the lack of any lease, contract, agreement or other legal

right to continue to use the property.
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19. By letter dated May 5, 2009, Allied informed Defendants of the Gearmar
Purchase and requested that Ohio Central vacate Lot Nos. 62320 and 62188 on or before June 5,
2009. A true and correct copy of the May 5, 2009 letter to Ohio Central is attached hereto as
Exhibit 1.

20.  As of the date of the filing of this lawsuit, Defendants are still in possession of the
office building located on Lot No. 62188, and has not otherwise completely removed its various
materials and third party rail cars from Lot Nos. 62320 and 62188.

21.  Allied has performed all conditions precedent to filing this lawsuit.

COUNTI

FORCIBLE ENTRY AND DETAINER/ EJECTMENT

22.  Paragraphs 1-19 are hereby incorporated by reference as if fully set forth at
length.

23. Due to the Gearmar Purchase, Defendants have no current right to use, occupy or
possess Lot Nos. 62320 and 62188, or to store any materials or equipment in any of the buildings
located thereon, to park or store third party rail cars, or to otherwise use, occupy Or possess
Allied’s property in any manner.

24.  Due to the Gearmar Purchase and Allied’s subsequent written notice to vacate,
Defendants’ present legal status on the property is that of a trespasser.

25. Pursuant to the Ohio Forcible Entry and Detainer Statute, O.R.C. §§ 1923.01 et
seq., Defendants have unlawfully and forcibly detained Lot Nos. 62320 and 62188, without color
of title or other legal or contractual right to occupy the property, and Allied has the right to

immediate possession of the property.
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26. Defendants have willfully failed, neglected and refused to vacate Lot Nos. 62320
and 62188, despite Allied’s reasonable demand that Defendants vacate the property within thirty
(30) days.

27.  Due to the Gearmar Purchase, Defendants are legally obligated to immediately
take the following actions:

a. Vacate Lot Nos. 62320 and 62188;

b. Remove all loose and unaffixed equipment, materials, and
third party rail cars from Lot Nos. 62320 and 62188; and

c. Vacate the office building located on Lot No. 62188.

WHEREFORE, Plaintiff Allied Industrial Development Corporation respectfully requests
that the Court order that Defendants immediately vacate Lot Nos. 62320 and 62188 as set forth
above, and award Allied its costs and expenses incurred in removing Defendants from Allied’s
property, as well damages and attorneys’ fees for Defendants’ willful trespass on Allied’s
property.

COUNT II
TRESPASS

28.  Paragraphs 1-25 are hereby incorporated by reference as if fully set forth at
length.

29. After the purchase of Lot Nos. 62320 and 62188 by Allied, Defendants continued
to occupy the properties as a trespasser, and paid no fair rental value to compensate Allied for the
use of the properties.

30.  Allied is entitled to the fair rental value of the property during Defendants’

unlawful trespass upon the property.
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31. Allied is informed, believes, and therefore avers that Defendants contaminated the
properties by improperly disposing of contaminated, regulated or controlled substances on the
properties, which substances Allied will now be required to remediate.

32. By improperly disposing of contaminated, regulated or controlled substances on
Lot Nos. 62320 and 62188, Defendants have damaged Allied’s property, without Allied’s
consent, and against Allied’s will.

33.  Defendants’ continuing and wrongful trespass, as well as the improper disposal of
contaminated, regulated or controlled substances on Allied’s property, have caused damage to
Allied’s property and have deprived Allied of the beneficial use and enjoyment of its property.

WHEREFORE, Plaintiff Allied Industrial Development Corporation, respectfully
requests that the Court award Allied damages in excess of $25,0000, plus punitive damages and
attorneys’ fees for Defendants’ willful trespass on Allied’s property.

JURY DEMAND

Plaintiff demands that this case be tried by a jury.

Respectfully submitted,

7o L
édﬂ's% /Z @@Zﬂj/( /
Christopher R. Opalinski, Esquire
Ohio Bar No. 0084504
copalinski@eckertseamans.com

Eckert Seamans Cherin & Mellott, LLC
Pa. Firm No. 075

44th Floor, 600 Grant Street

Pittsburgh, PA 15219

(412) 566-5963

Fax: (412) 566-6099

Of Counsel:
Jay M. Skolnick, Esquire

Ohio Bar No. 0006767
jmskolnick@nnblaw.com
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Dated: July 8'4 , 2009

{11294253.1)

Nadler Nadler & Burdman Co., LPA
20 Federal Plaza West, Suite 600
Youngstown, OH 44503- 1423
(330) 744-0247

Fax: (330) 744-8690

Timothy Grieco, Esquire

Pa. I.D. No. 81104
tgrieco@eckertseamans.com
Jacob C. McCrea, Esquire
Pa. 1.D. No. 94130
Jmccrea@eckertseamans.com

Eckert Seamans Cherin & Mellott, LL.C
44" Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Plaintiff
Allied Industrial Development Corporation




Eckert Seamans Cherin & Mellott, LLC TEL 412 566 6000

U.S. Steel Tower fax 412 566 6099
EEXWN S 600 Grant Street, 44th Floor www.eckertseamans.com

Pittsburgh, PA 15219

Christopher R. Opalinski
412-566-5963
copalinski@eckertseamans.com

- Certified Mail No. 7005 1820 0006 1329 7689

SLanz@mbpu.com/TLipka@mbpu.com
May 5, 2009

C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman

* Atrium Level Two, The Commerce Building
201 E. Commerce St. '
Youngstown, OH 44503

Re: Youngstown City Lot Nos. 62320 & 62188

Dear Messrs. Lanz and Lipka:

As you know, our firm represents Allied Industrial Development Corporation (“Allied”). By
Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar Properties, Inc.
(“Gearmar™) two (2) parcels of property located in the City of Youngstown known as
Youngstown City Lot Nos. 62320 and 62188, as well as any and all easements benefitting the
property, any and all rights and appurtenances pertaining to the property, all improvements to the
property (including the railroad tracks located thereon), and certain personal property located on
or about the property (collectively, the “Gearmar Purchase™). The deeds transferring the
property to Allied were filed with the Mahoning County Recorder’s Office on Monday, April 13,
2009.

It is Allied’s understanding that the Ohio Central Railroad System and/or its subsidiary railroads
(collectively “Ohio Central”) presently occupy offices located on Lot No. 62188, despite having
no current legal or contractual rights for the continued occupation or use of these offices on
Allied’s property. It is also Allied’s understanding that Ohio Central is utilizing a building
located on Lot No. 62320 to store various locomotive equipment and parts and utilizing the
property located on Lot No. 62188 to store materials (i.e., loose ballast, stockpiled rail, plates,
fabric).

As a result of the Gearmar Purchase, Ohio Central has no current right to occupy Lot Nos. 62320
and 62188, to travel over any of the rail lines and/or roads located thereon, or to store any
equipment or materials in any of the buildings located thereon or otherwise on Allied’s property.
Ohio Central’s present legal status on the property is that of a trespasser and/or squatter.
Therefore, Allied hereby demands that Ohio Central immediately cease any and all operations on
Lot Nos. 62320 and 62188 and vacate these premises and remove all loose and unaffixed
equipment and materials currently stored there within thirty (30) days of the date of this letter.
Any Ohio Central property or equipment not removed within thirty (30) days of the date of this
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C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman
May 5, 2009

Page 2

letter will be considered to have been abandoned and Allied will take any necessary actions to
dispose of this property, and will then seek recovery of all costs and expenses it incurs in
- connection therewith from Ohio Central. If the premises are not vacated and all property
removed within thirty days, you are hereby advised that Allied will immediately commence an
action to remove Ohio Central from the property and seek all available legal remedies, including.
the recovery of compensatory damages, punitive damages and attorneys’ fees due to Ohio
Central’s willful and unlawful trespass on Allied’s property. Furthermore, you are hereby
advised that Ohio Central has no right to remove any improvements to the property which are
now owned by Allied, including all railroad tracks, ties, spikes and ballast.

I would request that you or your client advise me of your intentions as soon as possible so that
Allied can begin to immediately take whatever steps may be required to protect its property and
its interests.

Very truly yours,

A ‘

Christopher R. Opdlinski

CRO/bjm

cc: Mr. John Ramun
Jay Skolnick, Esquire
Ed Smith, Esquire

PITTSBURGH, PA HARRISBURG, PA PHILADELPHIA, PA BOSTON, MA WASHINGTON, DC WILMINGTON, DE
{11284942.1} MORGANTOWN, WV SOUTHPOINTE, PA




(i)  REQUEST FOR SERVICE

TO THE CLERK:

Please serve Summons and a copy of the Complaint for Forcible Entry and Detainer upon
each of the Defendants at the addresses listed for them in the caption of the Complaint by both
ordinary United States Mail and by Certified United States Mail, Return Receipt Requested, as
provided for in the Ohio Rules of Civil Procedure and the Ohio Forcible Entry and Detainer

Statute, O.R.C. §§ 1923.01 et seq.

&/«'3 by hen l[ 0/6‘%5"5/(;

Christopher R. Opalinski, Bsquire
Ohio Bar No. 0084504

Eckert Seamans Cherin & Mellott, LLC

44th Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Plaintiff
Allied Industrial Development Corporation

{11294253.1}







Northern District of Ohio Page 1 of 16

Baughman,Cat12,Remand,Standard, Termed
U.S. District Court

Northern District of Ohio (Youngstown)
CIVIL DOCKET FOR CASE #: 4:09-cv-01904-JG

Allied Industrial Development Corporation v. Ohio Central Date Filed: 08/13/2009

Railroad, Inc. et al Date Terminated: 03/15/2010

Assigned to: Judge James S. Gwin Jury Demand: Plaintiff

Case in other court: Mahoning County Court of Common  Nature of Suit: 230 Rent Lease &
Pleas, 2009-CV-2835 Ejectment

Cause: 28:1441 Petition for Removal Jurisdiction: Federal Question

Plaintiff

Allied Industrial Development represented by Amelia A. Bower

Corporation Plunkett & Cooney - Columbus

also known as Ste. 590

Allied Industrial Development 300 East Broad Street

Columbus, OH 43215

614-629-3004

Fax: 614-629-3019

Email: abower@plunkettcooney.com
ATTORNEY TO BE NOTICED

Christopher R. Opalinski

Eckert, Seamans, Cherin & Mellott -
Pittsburgh

44th Floor

U.S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219

412-566-5963

Fax: 412-566-6099

Email: copalinski@eckertseamans.com
ATTORNEY TO BE NOTICED

David L. Van Slyke

Plunkett & Cooney - Columbus

Ste. 590

300 East Broad Street

Columbus, OH 43215

614-629-3000

Email: dvanslyke@plunkettcooney.com

ATTORNEY TO BE NOTICED

F. Timothy Grieco
Eckert, Seamans, Cherin & Mellott -

https://ecf.ohnd.uscourts.gov/cgi~bin/DktRpt.pl?78345598955945—L_1 _0-1 12/15/2010
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Pittsburgh

44th Floor

U.S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219
412-566-2070

Fax: 412-566-6099

Email: tgrieco@eckertseamans.com
ATTORNEY TO BE NOTICED

Jacob C. McCrea

Eckert, Seamans, Cherin & Mellott -
Pittsburgh

44th Floor

U.S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219

412-566-6000

Fax: 412-566-6099

Email: jmccrea@eckertseamans.com
ATTORNEY TO BE NOTICED

Jay M. Skolnick , Sr.

Nadler, Nadler & Burdman

Ste. 600

20 Federal Plaza, W
Youngstown, OH 44503
330-744-0247

Fax: 744-8690

Email: jmskolnick@nnblaw.com
ATTORNEY TO BE NOTICED

Robert S. Hartford , Jr.
Nadler, Nadler & Burdman
Ste. 600

20 Federal Plaza, W
Youngstown, OH 44503
330-744-0247

Fax: 330-744-8690

Email: rsh2@nnblaw.com

ATTORNEY TO BE NOTICED
V.
Defendant
Ohio Central Railroad, Inc. represented by Thomas J. Lipka
Individually and Manchester, Bennett, Powers & Ullman
doing business as
Ohio Central Railroad System, an Atrium Level Two
unincorporated and unregistered The Commerce Building

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598955945-L 1 0-1 12/15/2010




Northern District of Ohio

association

Defendant

Ohio & Pennsylvania Railroad
Company

Individually and

doing business as

Ohio Central Railroad System, an
unincorporated and unregistered
association

Defendant

Warren & Trumbull Railroad
Company

Individually and

doing business as

Ohio Central Railroad System, an
unincorporated and unregistered
association

Defendant

Youngstown & Austintown Railroad,
Inc.

Individually and

doing business as

Ohio Central Railroad System, an
unincorporated and unregistered
association

Defendant

Youngstown Belt Railroad Company
Individually and

doing business as

Ohio Central Railroad System, an
unincorporated and unregistered

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598955945-L_] _0-1

represented by

represented by

represented by

represented by

Page 3 of 16

Youngstown, OH 44503-1641
330-743-1171

Fax: 330-743-1190

Email: tlipka@mbpu.com
ATTORNEY TO BE NOTICED

C. Scott Lanz
Manchester, Bennett, Powers & Ullman

Atrium Level Two

201 East Commerce Street
Youngstown, OH 44503
330-743-1171

Fax: 330-743-1190

Email: slanz@mbpu.com
ATTORNEY TO BE NOTICED

Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED }

Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz

12/15/2010 %
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association

Defendant

Mahoning Valley Railway Company
Individually and

doing business as

Ohio Central Railroad System, an
unincorporated and unregistered
association

Defendant
Genesee & Wyoming, Inc.

Defendant

Summit View, Inc

3rd Party Plaintiff

Ohio & Pennsylvania Railroad
Company
Individually and

3rd Party Plaintiff

Mahoning Valley Railway Company
Individually and

Page 4 of 16

(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

represented by C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

Thomas J. Lipka.
(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka
(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

https://ecf.ohnd.uscourts.gov/cgi—bin/DktRpt.pl‘?78345598955945-L_1HO- 1 12/15/2010
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3rd Pty Defendant

Gearmar Properties, Inc.

Counter-Claimant

Ohio & Pennsylvania Railroad
Company
Individually and

Counter-Claimant

Mahoning Valley Railway Company
Individually and

V.
Counter-Defendant

Allied Industrial Development
Corporation

Page 5 of 16

represented by Daniel G. Keating

Keating, Keating & Kuzman

170 Monroe Street, NW

Warren, OH 44483

330-393-4611

Fax: 330-394-0101

Email: dgkeatinglaw@earthlink.net
ATTORNEY TO BE NOTICED

W. Leo Keating

Keating, Keating & Kuzman

170 Monroe Street, NW

Warren, OH 44483

330-393-4611

Fax: 394-0101

Email: wikeatinglaw@earthlink .net
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka

(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

represented by Thomas J. Lipka

(See above for address)
ATTORNEY TO BE NOTICED

C. Scott Lanz
(See above for address)
ATTORNEY TO BE NOTICED

represented by Amelia A. Bower

(See above for address)
ATTORNEY TO BE NOTICED

Christopher R. Opalinski
(See above for address)
ATTORNEY TO BE NOTICED

David L. Van Slyke

https://ecf.ohnd.uscourts‘gov/cgi—bin/DktRpt.pl?78345598955945-L_1*O—1 12/15/2010
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(See above for address)
ATTORNEY TO BE NOTICED

F. Timothy Grieco
(See above for address)
ATTORNEY TO BE NOTICED

Jacob C. McCrea
(See above for address)
ATTORNEY TO BE NOTICED

Jay M. Skolnick , Sr.
(See above for address)
ATTORNEY TO BE NOTICED

Robert S. Hartford , Jr.
(See above for address)

ATTORNEY TO BE NOTICED
Cross-Claimant
Allied Industrial Development represented by Amelia A. Bower
Corporation (See above for address)
ATTORNEY TO BE NOTICED

Christopher R. Opalinski
(See above for address)
ATTORNEY TO BE NOTICED

David L. Van Slyke
(See above for address)
ATTORNEY TO BE NOTICED

F. Timothy Grieco
(See above for address)
ATTORNEY TO BE NOTICED

Jacob C. McCrea
(See above for address)
ATTORNEY TO BE NOTICED

Jay M. Skolnick , Sr. i
(See above for address) |
ATTORNEY TO BE NOTICED ’

Robert S. Hartford , Jr.
(See above for address)
ATTORNEY TO BE NOTICED |

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598955945-L_1_0-1 12/15/2010
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Cross Defendant

Gearmar Properties, Inc.

Page 7 of 16

represented by W. Leo Keating
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

08/13/2009

=

Notice of Removal from Mahoning County Court of Common Pleas, case
number 2009-cv-2835. Filing fee $ 350, receipt number 0647-3690673.. Filed
by Warren & Trumbull Railroad Company, Ohio Central Railroad, Inc.,
Mahoning Valley Railway Company, Genesee & Wyoming, Inc., Youngstown
& Austintown Railroad, Inc., Ohio & Pennsylvania Railroad Company,
Youngstown Belt Railroad Company. (Attachments: # 1 Exhibit 1, # 2 Exhibit
2, # 3 Civil Cover Sheet) (Lanz, C.) (Entered: 08/ 13/2009)

08/13/2009

5]

Corporate Disclosure Statement by Ohio Central Railroad, Inc. identifying
Other Affiliate Genesee & Wyoming Inc. for Ohio Central Railroad, Inc.. filed
by Ohio Central Railroad, Inc.. (Lanz, C.) (Entered: 08/1 3/2009)

08/13/2009

Corporate Disclosure Statement by Ohio & Pennsylvania Railroad Company
identifying Other Affiliate Genesee & Wyoming Inc. for Ohio & Pennsylvania
Railroad Company. filed by Ohio & Pennsylvania Railroad Company. (Lanz,
C.) (Entered: 08/13/2009)

08/13/2009

B

Corporate Disclosure Statement by Warren & Trumbull Railroad Company
1dentifying Other Affiliate Genesee & Wyoming Inc. for Warren & Trumbull
Railroad Company. filed by Warren & Trumbull Railroad Company. (Lanz,
C.) (Entered: 08/13/2009)

08/13/2009

Corporate Disclosure Statement by Youngstown & Austintown Railroad, Inc.
identifying Other Affiliate Genesee & Wyoming Inc. for Youngstown &
Austintown Railroad, Inc.. filed by Youngstown & Austintown Railroad, Inc..
(Lanz, C.) (Entered: 08/13/2009)

08/13/2009

Corporate Disclosure Statement by Youngstown Belt Railroad Company
identifying Other Affiliate Genesee & Wyoming Inc. for Youngstown Belt
Railroad Company. filed by Youngstown Belt Railroad Company. (Lanz, C.)
(Entered: 08/13/2009)

08/13/2009

Corporate Disclosure Statement by Mahoning Valley Railway Company
identifying Other Affiliate Genesee & Wyoming Inc. for Mahoning Valley
Railway Company. filed by Mahoning Valley Railway Company. (Lanz, C.)
(Entered: 08/13/2009)

08/13/2009

ico

Corporate Disclosure Statement by Genesee & Wyoming, Inc. filed by
Genesee & Wyoming, Inc.. (Lanz, C.) (Entered: 08/ 13/2009)

08/13/2009

Judge James S. Gwin assigned to case. (H,LA) (Entered: 08/ 13/2009)

08/13/2009

Random Assignment of Magistrate Judge pursuant to Local Rule 3.1. In the
event of a referral, case will be assigned to Magistrate Judge Willialm H.
Baughman, Jr. (H,LA) (Entered: 08/ 13/2009)

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598955945-L_ 1 0-1
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08/18/2009 9 | Attorney Appearance by Jacob C. McCrea filed by on behalf of Allied
Industrial Development Corporation. (McCrea, Jacob) (Entered: 08/18/2009)

08/20/2009 10 | Notice of Magistrate Consent form issued 8/20/09. (M,G) (Entered:
08/20/2009)

08/20/2009 11 | Case Management Conference Scheduling Order signed by Judge James S.
Gwin on 8/20/09 setting a conference for 9/30/09 at 9:30 a.m., Chambers 18A
(Cleveland). (Attachments: # 1 Local Rule 30.1)(M,G) (Entered: 08/20/2009)

08/20/2009 12 | DUPLICATE FILING IN ERROR OF DOC. 10. Notice of Magistrate Consent
form issued 8/20/09. (M,G) Modified text on 8/20/2009 (M,G). (Entered:
08/20/2009)

08/28/2009 13 | Motion for extension of time until 09/21/2009 to answer complaint filed by
Genesee & Wyoming, Inc., Mahoning Valley Railway Company, Ohio &
Pennsylvania Railroad Company, Ohio Central Railroad, Inc., Warren &
Trumbull Railroad Company, Youngstown & Austintown Railroad, Inc.,
Youngstown Belt Railroad Company. (Lanz, C.) (Entered: 08/28/2009)

08/31/2009 14 | Marginal Entry Order signed by Judge James S. Gwin on 8/31/09 granting
defendants’ motion for an extension of time until 9/21/09 to file answers to the
complaint. There will be no further extensions. (Related Doc. 13 ) (M,G)
(Entered: 08/31/2009)

09/01/2009 15 | Motion for attorney Christopher R. Opalinski to Appear Pro Hac Vice. Filing
fee $ 100, receipt number 0647-371 8901, filed by Plaintiff Allied Industrial
Development Corporation. (Attachments: # 1 Affidavit, # 2 Proposed Order)
(McCrea, Jacob) (Entered: 09/01/2009)

09/01/2009 16 | Motion for attorney Frank Timothy Grieco to Appear Pro Hac Vice. Filing fee
$ 100, receipt number 0647-371 8907, filed by Plaintiff Allied Industrial
Development Corporation. (Attachments: # 1 Affidavit, # 2 Proposed Order)
(McCrea, Jacob) (Entered: 09/01/2009)

09/03/2009 17 | Marginal Entry Order signed by Judge James S. Gwin on 9/3/09 granting the
motion for admission pro hac vice of Attorney Christopher R. Opalinski on
behalf of plaintiff. (Related Doc. 15 ) (M,G) (Entered: 09/03/2009)

09/03/2009 18 | Marginal Entry Order signed by Judge James S. Gwin on 9/3/09 granting the
motion for admission pro hac vice of Attorney F. Timothy Grieco on behalf of
plaintiff. (Related Doc. 16 ) (M,G) (Entered: 09/03/2009)

09/21/2009 19 [ Answer to Complaint (Related Doc # 1), Third party complaint against
Gearmar Properties, Inc., Counterclaim against Allied Industrial Development
Corporation filed by Ohio & Pennsylvania Railroad Company, Mahoning
Valley Railway Company. (Attachments: # 1 Exhibit A -C, # 2 Exhibit D & E)
(Lipka, Thomas) (Entered: 09/21/2009)

09/21/2009 20 | FILED IN ERROR. ATTORNEY TO REFILE. Answer to Complaint (Related
Doc # 1) filed by Genesee & Wyoming, Inc., Ohio Central Railroad, Inc.,
Warren & Trumbull Railroad Company, Youngstown & Austintown Railroad,
Inc., Youngstown Belt Railroad Company. (Attachments: # 1 Exhibit A-C #2
Exhibit D & E)(Lipka, Thomas) Modified on 9/22/2009 as instructed by

https://ecf.ohnd.uscourts.gov/cgi-bin/DktRpt.pl?78345598955945-L_1_0-1 12/15/2010
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counsel. (H,LA). (Entered: 09/21/2009)

09/22/2009

Motion for extension of time until September 22, 2009 to answer filed by
Genesee & Wyoming, Inc., Ohio Central Railroad, Inc., Warren & Trumbull
Railroad Company, Youngstown & Austintown Railroad, Inc., Youngstown
Belt Railroad Company. Related document(s) 1 . (Attachments: # 1 Proposed
Order)(Lipka, Thomas) (Entered: 09/22/2009)

09/22/2009

22

Answer to Complaint (Related Doc # 1 ) filed by Genesee & Wyoming, Inc.,
Ohio Central Railroad, Inc., Warren & Trumbull Railroad Company,
Youngstown & Austintown Railroad, Inc., Youngstown Belt Railroad
Company. (Attachments: # 1 Exhibit A-C, # 2 Exhibit D-E)(Lipka, Thomas)
(Entered: 09/22/2009)

09/22/2009

Marginal Entry Order signed by Judge Jarmes S. Gwin on 9/22/09 granting
until 9/22/09 for the filing of an answer by Genesee & Wyoming, Inc., Ohio
Central Railroad, Inc., Warren & Trumbull Railroad Company, Youngstown &
Austintown Railroad, Inc., and Youngstown Belt Railroad Company. Answer
docketed on 9/22/09 accepted as filed. (Related Docs. 21, 22 ) (M,G)
Modified text on 9/23/2009. (M,G) (Entered: 09/22/2009)

09/23/2009

Corporate Disclosure Statement by Allied Industrial Development Corporation
filed by Allied Industrial Development Corporation. (McCrea, Jacob) (Entered:
09/23/2009)

09/25/2009

25

Report of Parties' Planning Meeting Under Fed. R. Civ. P. 26(f) and LR 16.3
(b)(3). Parties do not consent to this case being assigned to the magistrate
Jjudge, filed by Gearmar Properties, Inc., Genesee & Wyoming, Inc., Mahoning
Valley Railway Company, Ohio & Pennsylvania Railroad Company, Ohio
Central Railroad, Inc., Warren & Trumbull Railroad Company, Youngstown &
Austintown Railroad, Inc., Youngstown Belt Railroad Company, Allied
Industrial Development Corporation. (Lipka, Thomas) Modified filers on
9/28/2009 (H,KR). (Entered: 09/25/2009)

09/29/2009

26

Waiver of Service Returned Executed by Mahoning Valley Railway Company,
Ohio & Pennsylvania Railroad Company. Gearmar Properties, Inc. waiver sent
on 9/21/2009, answer due 11/20/2009. filed on behalf of Mahoning Valley
Railway Company; Ohio & Pennsylvania Railroad Company (Lipka, Thomas)
(Entered: 09/29/2009)

09/30/2009

27

Minutes of case management conference before Judge James S. Gwin on
9/30/09. (Court Reporter: none; Time: 45 min.) (M,G) (Entered: 09/30/2009)

10/01/2009

28

Case Management Conference Plan/Order signed by Judge James S. Gwin
on 10/1/09. Case assigned to the Standard Track. Parties to be Joined and
pleadings amended by 10/26/09. Preliminary discovery to be completed by
12/28/09. Dispositive motions to be filed by 1/4/10 with responses due by
1/18/10 and replies by 1/25/10. All discovery to be completed by 3/8/10. Status
conference set for 12/22/09 at 12:30 p-m., and final pretrial conference set for
3/17/10 at 12:00 noon, both in Chambers 18A (Cleveland). Jury trial is
assigned on a two-week standby basis beginning 3/22/10 at 8:00 a.m.,
Courtroom 18A (Cleveland). (M,G) (Entered: 10/01/2009)

https://ecf.ohnd.uscourts.gov/cgi-bin/DktRpt.pl?78345598955945-L_ 1 0-1 12/15/2010
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10/01/2009

Order signed by Judge James S. Gwin on 10/1/09 that plaintiff identify
experts by 10/19/09 and defendants identify experts by 11/2/09. M,G)
(Entered: 10/01/2009)
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10/02/2009

Notice that the status conference has been reassigned for 12/21/09 at 8:30 a.m.,
Chambers 18A (Cleveland) before Judge James S. Gwin. (M,G) (Entered:
10/02/2009)

10/07/2009

31

Consent Motion for extension of time until 10/26/09 to Move or Plead to
Defendant's Counterclaim filed by Plaintiff Allied Industrial Development
Corporation. Related document(s) 19 . (Attachments: # 1 Proposed Order)
(Grieco, F.) (Entered: 10/07/2009)

10/08/2009

Answer to 19 Third party complaint, Counterclaim filed by Gearmar
Properties, Inc. (Keating, W.) Modified text on 10/9/2009 (H,KR). (Entered:
10/08/2009)

10/10/2009

Attorney Appearance by Amelia A. Bower filed by on behalf of Allied
Industrial Development Corporation. (Bower, Amelia) (Entered: 10/ 10/2009)

10/13/2009

Marginal Entry Order signed by Judge James S. Gwin on 10/13/09 granting
the parties' consent motion for an extension of time until 10/26/09 for plaintiff
to file answer to defendants' counterclaim. (Related Doc. 31 ) (M,G) (Entered:
10/13/2009)

10/26/2009

35

Reply to 19 Answer to Complaint, Third party complaint, Counterclaim
against Gearmar Properties, Inc. filed by Allied Industrial Development
Corporation. (McCrea, Jacob) Modified text on 10/27/2009 (H,KR). (Entered:
10/26/2009)

10/26/2009

36

Amended Counterclaim and Third Party Complaint against Allied Industrial
Development Corporation, Gearmar Properties, Inc.. Filed by Mahoning
Valley Railway Company, Ohio & Pennsylvania Railroad Company.
(Attachments: # 1 Exhibit A-C, # 2 Exhibit D-E) (Lipka, Thomas) (Entered:
10/26/2009)

10/26/2009

37

Motion to amend complaint filed by Plaintiff Allied Industrial Development
Corporation. Related document(s) 1 . (Attachments: # 1 Proposed Order to
Motion for Leave of Court to Amend Complaint)(McCrea, Jacob) (Entered:
10/26/2009)

10/26/2009

38

Memorandum in Support of 37 Motion for Leave of Court to Amend
Complaint filed by Allied Industrial Development Corporation. (McCrea,
Jacob) Modified text on 10/27/2009 (H,KR). (Entered: 10/26/2009)

10/29/2009

Marginal Entry Order signed by Judge James S. Gwin on 10/29/09 granting
plaintiff's motion for leave to amend the complaint; amended complaint to be
filed upon receipt of this marginal entry. (Related Doc. 37 ) (M,G) (Entered:
10/29/2009)

10/30/2009

40

Motion for leave 10 File Amended Counterclaim filed by Mahoning Valley
Railway Company, Ohio & Pennsylvania Railroad Company. (Lipka, Thomas)
(Entered: 10/30/2009)

https://ecf.ohnd.uscourts.gov/cgi-bin/DktRpt.pl?78345598955945—L_I_O-l ‘
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10/30/2009

41

Amended complaint for Forcible Entry and Detainer against Genesee &
Wyoming, Inc., Ohio Central Railroad, Inc., Summit View, Inc, and adding
new party defendant(s) Summit View, Inc.. Filed by Allied Industrial
Development Corporation. (Attachments: # 1 Exhibit 1) (McCrea, Jacob)
(Entered: 10/30/2009)

11/03/2009

42

Third-Party Defendant's Answer to 35 Answer/Reply to counterclaim,
Crossclaim filed by Gearmar Properties, Inc.. (Keating, W.) (Entered:
11/03/2009)

11/13/2009

Answer to 41 Amended complaint, filed by Genesee & Wyoming, Inc.,
Mahoning Valley Railway Company, Ohio & Pennsylvania Railroad
Company, Ohio Central Railroad, Inc., Summit View, Inc, Warren & Trumbull
Railroad Company, Youngstown & Austintown Railroad, Inc., Youngstown
Belt Railroad Company. (Lanz, C.) (Entered: 11/ 13/2009)

11/30/2009

Marginal Entry Order signed by Judge James S. Gwin on 11/30/09 granting
motion for leave to file amended counterclaim filed by Mahoning Valley
Railway Company and The Ohio and Pennsylvania Railroad Company.
Amended counterclaim to be filed upon receipt of this marginal entry. (Related
Doc. 40 ) (M,G) (Entered: 11/30/2009)

12/01/2009

45

Amended Counterclaim and Third Party Complaint against Allied Industrial
Development Corporation, Gearmar Properties, Inc.. Filed by Ohio &
Pennsylvania Railroad Company, Mahoning Valley Railway Company.
(Attachments: # 1 Exhibit A,B,C - Maps and Purchase Agreement, # 2 Exhibit
D&E- Legal Records) (Lipka, Thomas) Modified on 12/1/2009 (H,KR).
(Entered: 12/01/2009)

12/11/2009

46

Answer (o Defendants' Amended Counterclaim and Third Party Complaint
filed by Allied Industrial Development Corporation. Related document(s) 45 .
(McCrea, Jacob) (Entered: 12/1 1/2009)

12/15/2009

47

Notice that the status conference has been rescheduled to 1/5/10 at 4:00 p.m.,
before Judge James S. Gwin, Chambers 18A (Cleveland). (M,G) (Entered:
12/15/2009)

01/04/2010

Notice that due to a conflict on the Court's calendar the status conference has
been reset to 1/6/10 at 10:00 a.m., Chambers 18A (Cleveland) before Judge
James S. Gwin. (M,G) (Entered: 01/04/2010)

01/04/2010

49

Attorney Appearance as Co-Counsel by Daniel G. Keating filed by on behalf
of Gearmar Properties, Inc.. (Keating, Daniel) (Entered: 01/04/201 0)

01/04/2010

50

Motion to dismiss or in the Alternative Motion to Refer to the Surface
Transportation Board, and Memorandum in Support filed by Genesee &
Wyoming, Inc., Mahoning Valley Railway Company, Ohio & Pennsylvania
Railroad Company, Ohio Central Railroad, Inc., Summit View, Inc, Warren &
Trumbull Railroad Company, Youngstown & Austintown Railroad, Inc.,
Youngstown Belt Railroad Company. (Attachments: # 1 Exhibit A-C)(Lipka,
Thomas). (Entered: 01/04/2010)

01/04/2010

51

Motion for partial summary judgment filed by Plaintiff Allied Industrial

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598 955945-L 1 0-1 12/15/2010
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Development Corporation. (Attachments: # 1 Proposed Order)(McCrea, Jacob)
(Entered: 01/04/2010)

01/04/2010

52

Appendix in Support of Motion for Partial Summary Judgment filed by Allied
Industrial Development Corporation. Related document(s) 51 . (Attachments: #
1 Pages of Deposition of John R. Ramun , Vol. 1, # 2 Pages of Deposition of
Terry Feichtenbiner, # 3 Deposition Exhibit 2 (Replat of Lots 62188 and
62320), # 4 Deposition Exhibit 10 (Deed from O&P/MVRY to Gearmar), # 5
Pages of Deposition of William Strawn, # 6 Deposition Exhibit 3
(Gearmar/Allied Purchase Agreement), # 7 Deposition Exhibit 17 (Deed from
Gearmar to Allied), # 8 Pages of Deposition of William Marsteller, # 9 Pages
of Deposition of Dean Gearhart, # 10 Deposition Exhibit 7 (Deed from
Maverick C&P, Inc. to O&P), # 11 Pages of Deposition of Joanne Lewis)
(McCrea, Jacob) Modified exhibit names on 1/5/2010 (H,KR). (Entered:
01/04/2010)

01/04/2010

23

Statement of Facts filed by Allied Industrial Development Corporation.
Related document(s) 51 . (McCrea, Jacob) (Entered: 01/04/2010)

01/04/2010

54

Memorandum In Support of 51 Motion for partial summary judgment filed by
Allied Industrial Development Corporation. (McCrea, Jacob) (Entered:
01/04/2010)

01/06/2010

i
i

Minutes of status conference before Judge James S. Gwin on 1/6/10. (Court
Reporter: none; Time: 30 min.) (M,G) (Entered: 01/06/2010)

01/13/2010

Motion for leave to file Motion for Summary Judgment filed by 3rd Pty
Defendant Gearmar Properties, Inc.. (Keating, Daniel) (Entered: 01/ 13/2010)

01/13/2010

57

Motion for summary judgment filed by 3rd Pty Defendant Gearmar Properties,
Inc.. (Keating, Daniel) (Entered: 01/ 13/2010)

01/13/2010

58

Memorandum In Support of 57 Motion for summary judgment filed by
Gearmar Properties, Inc.. (Keating, Daniel) (Entered: 01/13/2010)

01/15/2010

Amended Affidavit/Declaration of Dean Gearhart filed by Gearmar Properties,
Inc.. Related document(s) 58 . (Keating, Daniel) (Entered: 01/ 15/2010)

01/18/2010

60

Response to 51 Motion for partial summary judgment filed by Genesee &
Wyoming, Inc., Mahoning Valley Railway Company, Ohio & Pennsylvania
Railroad Company, Ohio Central Railroad, Inc., Summit View, Inc, Warren &
Trumbull Railroad Company, Youngstown & Austintown Railroad, Inc.,
Youngstown Belt Railroad Company. (Lipka, Thomas) (Entered: 01/18/2010)

01/18/2010

61

Exhibit Appendix in Support of Defendants' Response to Plaintiff's Motion for
Partial Summary Judgment filed by Genesee & Wyoming, Inc., Mahoning
Valley Railway Company, Ohio & Pennsylvania Railroad Company, Ohio
Central Railroad, Inc., Summit View, Inc, Warren & Trumbull Railroad
Company, Youngstown & Austintown Railroad, Inc., Youngstown Belt
Railroad Company. Related document(s) 60 . (Attachments: # 1 Pages of
Deposition from John R. Ramun, Vol 1, # 2 Deposition Exhibit 2 (Replat of
Lots 62188 and 62320), # 3 Affidavit of David J. Collins, # 4 Pages of '
Deposition from David J. Collins, # 5 Pages of Deposition from Williams

httpé://ecf.ohnd.uscouns.gov/cgi-bin/DktRpt.pl?78345598955945—L_1_0-1 12/15/2010
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Strawn, # 6 Pages of Deposition from Terry Feichtenbiner, # 7 Deposition
Exhibit 9 (OHPA & Gearmar Purchase Agreement), # 8 Pages of Deposition
from JoAnne Lewis, # 9 Deposition Exhibit 22(OHPA & Gearmar Purchase
Agreement provided to Bauman Land Title), # 10 Deposition Exhibit 23, # 11
Pages of Deposition from William Marstellar, # 12 Deposition Exhibit 17
(Deed from Gearmar to Allied), # 13 Pages of Deposition from Dean Gearhart,
# 14 Deposition Exhibit 4 (Gearmar to Jim Snyder Purchase Agreement), # 15
Pages of Deposition from John R. Ramun, Vol. II)(Lipka, Thomas) Modified
on 1/19/2010 to describe exhibits. (H,KR). (Entered: 01/18/2010)

01/18/2010 62 | Opposition to 50 Motion to dismiss or in the Alternative Refer to the Surface
Transportation Board, and Memorandum in Support filed by Allied Industrial
Development Corporation. (McCrea, Jacob) (Entered: 01/ 18/2010)

01/18/2010 63 | Affidavit/Declaration of Jacob McCrea In Opposition to Defendant's Motion to
Dismiss or In The Alternative Refer To The Surface Transportation Board filed
by Allied Industrial Development Corporation. Related document(s) 62 .
(Attachments: # 1 Excerpts of the deposition of David Collins, # 2 Excerpts of
the deposition of David Collins , # 3 Excerpts of the deposition of Terry
Feichtenbiner, # 4 Excerpt of the deposition of William Strawn)(McCrea,
Jacob) Modified to describe exhibits on 1/19/2010 (H,KR). (Entered:
01/18/2010)

01/25/2010 64 | Marginal Entry Order signed by Judge James S. Gwin on 1/25/10 granting
motion of third party defendant Gearmar Properties, Inc., to file motion for
summary judgment. Motion to be filed upon receipt of this marginal entry with
response due 2/8/10 and reply due 2/15/10. (Related Doc. 56 ) M, G) (Entered:
01/25/2010)

01/25/2010 65 | Reply to response to 50 Motion to dismiss or in the Alternative Motion to
Refer to the Surface Transportation Board, and Memorandum in Support filed
by Genesee & Wyoming, Inc., Mahoning Valley Railway Company, Ohio &
Pennsylvania Railroad Company, Ohio Central Railroad, Inc., Summit View,
Inc, Warren & Trumbull Railroad Company, Youngstown & Austintown
Railroad, Inc., Youngstown Belt Railroad Company. (Attachments: # 1 Exhibit
A-Pages from Mr. Strawn's deposition, # 2 Exhibit B-Pages from Mr. Collins'
deposition)(Lipka, Thomas) Modified text on 1/26/2010 (H,KR). (Entered:
01/25/2010)

01/25/2010 66 | (FILING ERROR) Reply Memorandum In Support of 51 Motion for partial
summary judgment filed by Allied Industrial Development Corporation.
(Grieco, F.) Modified to add filing error because document is not text
searchable. Attorney Grieco has been notified by email and phone that
document must be refiled on 1/26/2010 (H,KR). (Entered: 01/25/2010)

01/25/2010 67 | (FILING ERROR) Affidavit/Declaration of F.Timothy Grieco In Support of
Plaintiff's Motion for Partial Summary Judgment filed by Allied Industrial
Development Corporation. Related document(s) 51 . (Attachments: # 1 Exhibit
A, # 2 Exhibit B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 ExhibitF, # 7
Exhibit G, # 8 Exhibit H, # 9 Exhibit I, # 10 Exhibit J,# 11 Exhibit K, # 12
Exhibit L)(Grieco, F.) Modified to add filing error because document is not
text searchable and exhibits are not properly identified. Attorney Grieco has

https://ecf.ohnd.uscourts.gov/cgi-bin/DktRpt.pl?78345598955945-1, 1 0-1 12/15/2010
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been notified by email and phone that document must be refiled on 1/26/2010
(H,KR). (Entered: 01/25/2010)

01/26/2010

Motion for summary judgment filed by 3rd Pty Defendant Gearmar Properties,
Inc.. Related document(s) 36 . (Keating, Daniel) (Entered: 01/26/2010)

01/26/2010

Memorandum In Support of 68 Motion for summary judgment filed by
Gearmar Properties, Inc.. (Keating, Daniel) (Entered: 01/26/2010)

01/26/2010

Reply Memorandum In Support of 51 Metion for partial summary judgment
filed by Allied Industrial Development Corporation. (Grieco, F.) (Entered:
01/26/2010)

01/26/2010

Affidavit/Declaration of F. Timothy Grieco in Support of Plaintiff's Motion for
FPartial Summary Judgment filed by Allied Industrial Development
Corporation. Related document(s) 51 . (Attachments: # 1 Exhibit A - Stock
Purchase Agreement, # 2 Exhibit B - Transportation Services Agreement, # 3
Exhibit C - Quit Claim Deed, # 4 Exhibit D - Plat Map for Lots 62320 and
62188, # 5 Exhibit E - Settlement Statement for Railroad/Gearmar Sale, # 6
Exhibit F - Deposition Excerpts of Jerry Jacobson, # 7 Exhibit G - Deposition
Excerpts of Jonanne Lewis, # 8 Exhibit H - Deposition Excerpts of William
Strawn, # 9 Exhibit I - Depostion Excerpts of Terry Feichtenbiner, # 10 Exhibit
J - Deposition Excerpts of William Marsteller, # 11 Exhibit K - Deposition
Excerpts of Dean Gearhart, # 12 Exhibit L - Letter from Ronald S. Kopp to
Bauman Land Title Agency, Inc.)(Grieco, F .) (Entered: 01/26/2010)

02/04/2010

72

Motion for leave fo File Supplemental Declaration in Support of Motion for
Partial Summary Judgment filed by Plaintiff Allied Industrial Development
Corporation. (Attachments: # 1 Supplemental Declaration of F. Timothy
Grieco, # 2 Operations Bulletin, # 3 Proposed Order)(Grieco, F.) Modified
exhibit names on 2/5/2010 (H,KR). (Entered: 02/04/2010)

02/08/2010

73

Response to 68 Motion for summary judgment filed by Genesee & Wyoming,
Inc., Mahoning Valley Railway Company, Ohio & Pennsylvania Railroad
Company, Ohio Central Railroad, Inc., Summit View, Inc, Warren & Trumbull
Railroad Company, Youngstown & Austintown Railroad, Inc., Youngstown
Belt Railroad Company. (Attachments: # 1 Exhibit A-Deposition testimony of
Joanne Lewis (Pgs. 85-86), # 2 Exhibit B-Re-recorded Deed (to Gearmar
Properties, Inc.), # 3 Exhibit C-Quit Claim Deed (to MVRY), # 4 Exhibit D-
Transportation Services Agmt.)(Lipka, Thomas) Modified text on 2/9/2010
(H,KR). (Entered: 02/08/2010)

02/12/2010

74

Response to 72 Motion for leave 10 File Supplemental Declaration in Support
of Motion for Partial Summary Judgment filed by All Defendants.
(Attachments: # 1 Exhibit A-49 U.S.C. Section 10906, # 2 Exhibit B-
Supplemental Affidavit of David Collins)(Lipka, Thomas) (Entered:
02/12/2010)

02/15/2010

Reply to Defendants' Response to Gearmar's Motion Jor Summary Judgment
filed by Gearmar Properties, Inc.. Related document(s) 73 . (Keating, Daniel)
(Entered: 02/15/2010)

02/25/2010

76

Notice that due to a conflict on the Court's calendar the final pretrial
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conference set for 3/17/10 has been rescheduled to 9:00 a.m., Chambers 18A
(Cleveland) before Judge James S. Gwin. (M,G) (Entered: 02/25/2010)

03/11/2010

Motion to strike Jury Demand filed by Genesee & Wyoming, Inc., Mahoning
Valley Railway Company, Ohio & Pennsylvania Railroad Company, Ohio
Central Railroad, Inc., Summit View, Inc, Warren & Trumbull Railroad
Company, Youngstown & Austintown Railroad, Inc., Youngstown Belt
Railroad Company. (Lipka, Thomas) (Entered: 03/1 1/2010)

03/12/2010

Pre-Trial Brief filed by All Parties. (Attachments: # 1 Appendix B, # 2
Appendix C)(Grieco, F.) (Entered: 03/ 12/2010)

03/15/2010

79

Opinion and Order of Remand signed by Judge James S. Gwin on 3/15/10.
The defendants' removal of the instant case being improper, the Court remands
this matter to the Mahoning County Court of Common Pleas. Further,
defendants shall pay plaintiff's actual expenses incurred as a result of said
removal. (Related Docs. 50, 62 , 65 ) (M,G) (Entered: 03/ 15/2010)

03/16/2010

Certified copy of order of remand and docket sheet mailed to Mahoning
County Court of Common Pleas with acknowledgement of receipt enclosed.
Related document(s) 79 . (H,KR) (Entered: 03/ 16/2010)

03/22/2010

Acknowledgment of receipt of record received by Mahoning County Court of
Common Pleas. Related document(s) 80 , 79 . (H,KR) (Entered: 03/22/2010)

03/25/2010

Motion to reconsider (alter or amend) opinion & order filed by Genesee &
Wyoming, Inc., Mahoning Valley Railway Company, Ohio & Pennsylvania
Railroad Company, Ohio Central Railroad, Inc., Summit View, Inc, Warren &
Trumbull Railroad Company, Youngstown & Austintown Railroad, Inc.,
Youngstown Belt Railroad Company. Related document(s) 79 . (Lanz, C.)
Modified text on 3/26/2010 (H,KR). (Entered: 03/25/2010)

03/29/2010

83

Motion for attorney fees and costs by F. Timothy Grieco filed by Plaintiff
Allied Industrial Development Corporation. (Attachments: # 1 Exhibit A -
Order)(Grieco, F.) Modified text on 3/30/2010 (H,KR). (Entered: 03/29/2010)

03/29/2010

84

Proposed Order for Attorneys' Fees and Costs filed by Allied Industrial
Development Corporation. Related document(s) 83 . (Grieco, F.) Modified text
on 3/30/2010 (H,KR). (Entered: 03/29/2010)

03/29/2010

85

Affidavit/Declaration of F. Timothy Grieco in Support of 83 Motion for
Attorneys' Fees and Costs filed by Allied Industrial Development Corporation.
(Attachments: # 1 Exhibit A - Attorney Hours, # 2 Exhibit B - Attorney
Invoice)(Grieco, F.) Modified text and exhibit names on 3/30/2010 (H,KR).
(Entered: 03/29/2010)

04/12/2010

86

(FILING ERROR) Opposition to 83 Motion for attorney fees and costs by F.
Timothy Grieco filed by All Defendants. (Lanz, C.) Modified on 04/13/10 to
add filing error because document is not text searchable. Attorney Lanz has
been notified that document is to be refiled (H,KR). (Entered: 04/12/2010)

04/12/2010

https://ecf.ohnd.uscourts. gov/cgi-bin/DktRpt.pl?78345598955945-L, 1 0-1
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Modified on 04/13/10 to add filing error because document is not text
searchable. Attorney McCrea has been notified that document is to be refiled
(H,KR). (Entered: 04/12/2010)

04/13/2010 88 | Opposition to 83 Motion for attorney fees and costs by F. Timothy Grieco
filed by All Defendants. (Lanz, C.) Modified on 4/13/2010 (H,KR). (Entered:
04/13/2010)

filed by Allied Industrial Development Corporation. (McCrea, Jacob) Modified
text on 4/14/2010 (H,KR). (Entered: 04/13/201 0)

04/15/2010 90 | Opinion and Order signed by Judge James S. Gwin on 4/14/10. Defendants'
motion for reconsideration is denied and plaintiff's motion for attorney's fees
and costs in the amount of $16,035.50 is granted. (Related Docs. 82, 83 )
(M,G) Modified signature date on 4/16/2010 (H,KR). (Entered: 04/15/2010)

04/13/2010 89 | Opposition to 82 Motion to reconsideration (alter or amend) opinion & order
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
ALLIED INDUSTRIAL DEVELOPMENT
CORPORATION,
Case No. 4:09-cv-1904-JG
Plaintiff, '
Judge James S. Gwin
V.

Jury Trial Demanded
OHIO CENTRAL RAILROAD, INC., OHIO &
PENNSYLVANIA RAILROAD COMPANY, THE
WARREN & TRUMBULL RAILROAD COMPANY,
YOUNGSTOWN & AUSTINTOWN RAILROAD, INC.,
THE YOUNGSTOWN BELT RAILROAD COMPANY,
THE MAHONING VALLEY RAILWAY COMPANY,
GENESEE & WYOMING, INC., and SUMMIT VIEW,
INC,,

Defendants.

AMENDED COMPLAINT FOR FORCIBLE ENTRY AND DETAINER

Plaintiff, Allied Industrial Development Corporation (“Allied”), by its attorneys, files this
Amended Complaint for Forcible Entry and Detainer against Defendants, the various named
Ohio corporations doing business as The Ohio Central Railroad System (hereinafter collectively
referred to as “Ohio Central”), Genesee & Wyoming, Inc. (“Genesee & Wyoming™), and Summit
View, Inc. (“Summit View”) (hereinafter collectively referred to as “Defendants”), for the
ejectment of Defendants from certain real property owned by Allied.

THE PARTIES

1. Allied is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 2100 Poland Avenue, Youngstown, Ohio 44502.’.

2. Allied is informed, believes and therefore avers that The Ohio Central Railroad
System is an unincorporated and unregistered association of ten (10) railroads that operate
throughout east central and northeastern Ohio and in the Pittsburgh, Pennsylvania area, with a

principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.
{J1337927.1)
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3. Allied is informed, believes and therefore avers that Ohio Central Railroad, Inc.
1s a corporation organized and existing under the laws of the State of Ohio, with a principal place
of business at 47849 Papermill Road, Coshocton, Ohio 43812.

4. Allied is informed, believes and therefore avers that Ohio & Pennsylvania
Railroad Company is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

5. Allied is informed, believes and therefore avers that The Warren & Trumbull
Railroad Company is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

6. Allied is informed, believes and therefore avers that Youngstown & Austintown
Railroad, Inc. is a corporation organized and existing under the laws of the State of Ohio, with a
principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

7. Allied is informed, believes and therefore avers that Youngstown Belt Railroad
Company is a corporation organized and existing under the laws of the State of Ohio, with a
principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

8. Allied is informed, believes and therefore avers that The Mahoning Valley
Railroad Company is a corporation organized and existing under the laws of the State of Ohio,
with a principal place of business at 47849 Papermill Road, Coshocton, Ohio 43812.

9. Allied is informed, believes and therefore avers that Genesee & Wyoming, Inc. is
a corporation organized and existing under the laws of the State of Delaware, with a principal
place of business at 66 Field Point Road, Greenwich, Connecticut 06830.

10. Allied is informed, believes and therefore avers that Summit View, Inc. is a
corporation organized and existing under the laws of the State of Ohio, with a principal place of

business at 47849 Papermill Road, Coshocton, Ohio 43812.

111337927.1}
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11. Allied is informed, believes and therefore avers that Summit View, Inc. and
Genesee & Wyoming, Inc. are the owners, operators and corporate parents of the various named
Ohio corporations doing business as The Ohio Central Railroad System.

JURISDICTION AND VENUE

12. This Court has jurisdiction over this matter and over the Defendants pursuant to
Ohio Revised Code § 2307.382. Venue in this Court is proper pursuant to Ohio Rule of Civil
Procedure 3(B).

BACKGROUND

13. By Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar
Properties, Inc. (“Gearmar”) two (2) parcels of property located in the City of Youngstown
known as Youngstown City Lot Nos. 62320 and 62188, as well as all appurtenances pertaining
to the property, all improvements pertaining to the property, certain personal property located on
or about the property, and all other property rights (collectively the “Gearmar Purchase™).

14. Lot No. 62320 is also identified as Parcel 1d. No. 53-040-0-015.01-0 by the
Mahoning County Geographical Information System website.

15. Lot No. 62188 is also identified as Parcel 1d. No. 53-042-0-010.01-0 by the
Mahoning County Geographical Information System website.

16. The deeds transferring Youngstown City Lot Nos. 62320 and 62188 from
Gearmar to Allied were filed with the Mahoning County Recorder’s Office on Monday, April 13,
2009.

17. Defendants presently occupy an office building located on Lot No. 62188, despite
having no current legal or contractual rights for the continued possession, operation or use of

these offices on Allied’s property.

{J1337927.1}
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18. Defendants are also utilizing the property located on Lot No. 62188 to store
various materials (e.g., loose ballast, stockpiled rails, plates and fabric) and park or store third
party rail cars despite the lack of any lease, contract, agreement or other legal right to continue to
use the property.

19.  Defendants are also utilizing a building located on Lot No. 62320 to store various
locomotive materials and parts, despite the lack of any lease, contract, agreement or other legal
right to continue to use the property.

20. By letter dated May 5, 2009, Allied informed Defendants of the Gearmar
Purchase and requested that Ohio Central vacate Lot Nos. 62320 and 62188 on or before June 5,
2009. A true and correct copy of the May 5, 2009 letter to Ohio Central is attached hereto as
Exhibit 1.

21.  As ofthe date of the filing of this lawsuit, Defendants are still in possession of the
office building located on Lot No. 62188, and have not otherwise completely removed various
materials and third party rail cars from Lot Nos. 62320 and 62188.

22. Allied has performed all conditions precedent to filing this lawsuit.

COUNT 1

FORCIBLE ENTRY AND DETAINER/ EJECTMENT

23.  Paragraphs 1-22 are hereby incorporated by reference as if fully set forth at
length.

24. Due to the Gearmar Purchase, Defendants have no current right to use, occupy or
possess Lot Nos. 62320 and 62188, or to store any materials or equipment in any of the buildings
located thereon, to park or store third party rail cars, or to otherwise use, Occupy or possess

Allied’s property in any manner.
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25. Due to the Gearmar Purchase and Allied’s subsequent written notice to vacate,
Defendants’ present legal status on the property is that of a trespasser.

26.  Pursuant to the Ohio Forcible Entry and Detainer Statute, O.R.C. §§ 1923.01 et
seq., Defendants have unlawfully and forcibly detained Lot Nos. 62320 and 62188, without color
of title or other legal or contractual right to occupy the property, and Allied has the right to
immediate possession of the property.

27.  Defendants have willfully failed, neglected and refused to vacate Lot Nos. 62320
and 62188, despite Allied’s reasonable demand that Defendants vacate the property within thirty
(30) days.

28.  Due to the Gearmar Purchase, Defendants are legally obligated to immediately
take the following actions:

a. Vacate Lot Nos. 62320 and 62188;

b. Remove all loose and unaffixed equipment, materials, and
third party rail cars from Lot Nos. 62320 and 62188; and

c. Vacate the office building located on Lot No. 62188.

WHEREFORE, Plaintiff Allied Industrial Development Corporation respectfully requests
that the Court order that Defendants immediately vacate Lot Nos. 62320 and 62188 as set forth
above, and award Allied its costs and expenses incurred in removing Defendants from Allied’s
property, as well damages, court costs and attorneys’ fees for Defendants’ willful trespass on
Allied’s property.

COUNT 11

TRESPASS

{11337927.1)
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29.  Paragraphs 1-28 are hereby incorporated by reference as if fully set forth at
length.

30.  After the purchase of Lot Nos. 62320 and 62188 by Allied, Defendants continued
to occupy the properties as a trespasser, and paid no fair rental value to compensate Allied for the
use of the properties.

31.  Allied is entitled to the fair rental value of the property during Defendants’
unlawful trespass upon the property.

32. Allied is informed, believes, and therefore avers that Defendants contaminated the
properties by improperly disposing of contaminated, regulated or controlled substances on the
properties, which substances Allied will now be required to remediate.

33. By improperly disposing of contaminated, regulated or controlled substances on
Lot Nos. 62320 and 62188, Defendants have damaged Allied’s property, without Allied’s
consent, and against Allied’s will. |

34.  Defendants’ continuing and wrongful trespass, as well as the improper disposal of
contaminated, regulated or controlled substances on Allied’s property, have caused damage to
Allied’s property and have deprived Allied of the beneficial use and enjoyment of its property.

WHEREFORE, Plaintiff Allied Industrial Development Corporation respectfully requests
that the Court award Allied damages in excess of $25,0000, plus punitive damages and
attorneys’ fees for Defendants’ willful trespass on Allied’s property.

JURY DEMAND

Plaintiff demands that this case be tried by a jury.
Respectfully submitted,

/s/ Jacob C. McCrea

Christopher R. Opalinski, Esquire
Ohio Bar No. 0084504
copalinski@eckertseamans.com
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Dated: October 30, 2009

{11337927.1}

Timothy Grieco, Esquire

Pa. 1.D. No. 81104
tgrieco@eckertseamans.com
Jacob C. McCrea, Esquire
Pa. 1.D. No. 94130
Jmccrea@eckertseamans.com

‘Ecken Seamans Cherin & Mellott, LLC

Pa. Firm No. 075

44th Floor, 600 Grant Street
Pittsburgh, PA 15219
(412) 566-5963

Fax: (412) 566-6099

Jay M. Skolnick, Esquire
Ohio Bar No. 0006767
jmskolnick@nnblaw.com

Nadler Nadler & Burdman Co., LPA
20 Federal Plaza West, Suite 600
Youngstown, OH 44503- 1423
(330) 744-0247

Fax: (330) 744-8690

Attorneys for Plaintiff

Allied Industrial Development Corporation
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Amended Complaint for
Forcible Entry and Detainer was served via the Court’s CM/ECF system, this 30th day of

October, 2009, as follows:

Thomas Lipka, Esquire
TLipka@mbpu.com
C. Scott Lanz, Esquire
SLanz@mbpu.com
Manchester, Bennett, Powers & Ullman
Atrium Level Two
The Commerce Building
201 East Commerce Street
Youngstown, OH 44503

W. Leo Keating, Esquire
Keating, Keating & Kuzman
170 Monroe, NW
Warren, OH 44483
wlkeatinglaw@earthlink.net

Amelia A. Bower
Ohio Bar No. 0013474
abower@plunkettcooney.com

David Van Slyke
Ohio Bar No. 0077721
dvanslyked@plunkettcooney.com
Plunkett Cooney
300 East Broad Street Suite 590
Columbus, Ohio 43215

/s/ Jacob C. McCrea
Jacob C. McCrea, Esquire

Eckert Seamans Cherin & Mellott, LLC
44™ Floor, 600 Grant Street
Pittsburgh, PA 15219

Attorneys for Plaintiff
Allied Industrial Development Corporation
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Eckert Seamans Cherin & Mellott, LLC TEL 412 566 6000
U.S. Steel Tower fax 412 566 6099

N S 600 Grant Street, 44th Floor www. eckertseamans.com
Pittsburgh, PA 15219

Christopher R. Opalinski
412-566-5963
copalinski@eckertseamans.com

Certified Mail No. 7005 1820 0006 1329 7689
SLanz@mbpu.com/TLipka@mbpu.com

May 5, 2009

C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman

" Atrium Level Two, The Commerce Building
201 E. Commerce St. :
Youngstown, OH 44503

Re:  Youngstown City Lot Nos. 62320 & 62188

Dear Messrs. Lanz and Lipka:

As you know, our firm represents Allied Industrial Development Corporation (“Allied”). By
Purchase Agreement dated March 26, 2009, Allied purchased from Gearmar Properties, Inc.
(“Gearmar™) two (2) parcels of property located in the City of Youngstown known as
Youngstown City Lot Nos. 62320 and 62188, as well as any and all easements benefitting the
property, any and all rights and appurtenances pertaining to the property, all improvements to the
property (including the railroad tracks located thereon), and certain personal property located on
or about the property (collectively, the “Gearmar Purchase”). The deeds transferring the
property to Allied were filed with the Mahoning County Recorder’s Office on Monday, April 13,
2009.

It is Allied’s understanding that the Ohio Central Railroad System and/or its subsidiary railroads
(collectively “Ohio Central”) presently occupy offices located on Lot No. 62188, despite having
no current legal or contractual rights for the continued occupation or use of these offices on
Allied’s property. It is also Allied’s understanding that Ohio Central is utilizing a building
located on Lot No. 62320 to store various locomotive equipment and parts and utilizing the
property located on Lot No. 62188 to store materials (i.e., loose ballast, stockpiled rail, plates,
fabric).

As a result of the Gearmar Purchase, Ohio Central has no current right to occupy Lot Nos. 62320
and 62188, to travel over any of the rail lines and/or roads located thereon, or to store any
equipment or materials in any of the buildings located thereon or otherwise on Allied’s property.
Ohio Central’s present legal status on the property is that of a trespasser and/or squatter.
Therefore, Allied hereby demands that Ohio Central immediately cease any and all operations on
Lot Nos. 62320 and 62188 and vacate these premises and remove all loose and unaffixed
equipment and materials currently stored there within thirty (30) days of the date of this letter.
Any Ohio Central property or equipment not removed within thirty (30) days of the date of this

ASHINGTON, DC WILMINGYON, DE
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SEARns

C. Scott Lanz, Esquire

Thomas J. Lipka, Esquire

Manchester Bennett Powers & Ullman
May 5, 2009

Page 2

letter will be considered to have been abandoned and Allied will take any necessary actions to
dispose of this property, and will then seek recovery of all costs and expenses it incurs in
connection therewith from Ohio Central. If the premises are not vacated and all property
removed within thirty days, you are hereby advised that Allied will immediately commence an
action to remove Ohio Central from the property and seek all available legal remedies, including
the recovery of compensatory damages, punitive damages and attorneys’ fees due to Ohio
Central’s willful and unlawful trespass on Allied’s property. Furthermore, you are hereby
advised that Ohio Central has no right to remove any improvements to the property which are
now owned by Allied, including all railroad tracks, ties, spikes and ballast.

- I would request that you or your client advise me of your intentions as soon as possible so that
Allied can begin to immediately take whatever steps may be required to protect its property and

its interests.

Very truly yours,

Christopher R. Oilinski

CRO/bjm

cc: Mr. John Ramun
Jay Skolnick, Esquire
Ed Smith, Esquire

PITTSBURGH, PA HARRISBURG, PA PHILADELPHIA, PA BOSTON, MA WASHINGTON, DC WILMINGTON, DE
{‘”284942'” MORGANTOWN, WV SOUTHPOINTE, PA
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALLIED INDUSTRIAL DEVELOPMENT
CORP.

CASE NO. 4:09 CV 01904

JUDGE JAMES S. GWIN
Plaintiff
Counterclaim Defendants

)
)
)
)
)
)
VS. )
)
OHIO CENTRAL RAILROAD, INC., ET )
AL., ) AMENDED COUNTERCLAIM
) AND THIRD PARTY COMPLAINT
Defendants/Counterclaimants )
Third Party Plaintiffs )
)
VS. )
)
)
)
)
)

GEARMAR PROPERTIES, INC.

Third Party Defendants

COUNTERCLAIM AND THIRD PARTY COMPLAINT

PARTIES
1. Plaintiff The Ohio and Pennsylvania Railroad Company, Inc. (“Ohio and
Pennsylvania”) is an Ohio Corporation engaged in common carrier interstate freight rail service
and is subject to the jurisdiction of the Surface Transportation Board (“STB”).
2. Plaintiff The Mahoning Valley Railway Company (“MVRY™) is an Ohio
corporation engaged in common carrier interstate freight rail service and is subject to the

Jjurisdiction of the STB.

{M0227221.1 )
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3. Defendant Allied Industrial Development Corporation (“Allied”) is, upon
information and belief, an Ohio Corporation with its principal place of business located in
Mahoning County, Ohio.

4. Defendant Gearmar Properties, Inc. (“Gearmar™) is, upon information and belief
an Ohio Corporation with its principal place of business located in Mahoning County, Ohio.

COUNT ONE
QUIET TITLE

5. Plaintiffs seek to Quiet Title to certain real property located in the City of
Youngstown, County of Mahoning, State of Ohio. The real property at issue is currently
identified as Youngstown City Lot No. 62188 (“Lot 62188”).

6. Summit View, Inc (“Summit View”) is an Ohio corporation which wholly owns
several corporations engaged in railroad operations in Ohio. The railroads collectively owned by
Summit View do business under the name Ohio Central Railroad System (“Ohio Central
Railroad System™). The Ohio and Pennsylvania and MVRY are two of the railroads owned by
Summit View and which operate under the Ohio Central Railroad System trade name for limited
business purposes.

7. In January of 2007, the Ohio and Pennsylvania and the MVRY were the owners
of certain real property in the City of Youngstown. Attached as Exhibit A is the plat of
Youngstown City Lots No. 62320, 62188 and 62189 as they were laid out prior to January of
2007. The Ohio and Pennsylvania was the titled owner of Lot 62320 as identified in Exhibit A.
The MVRY was the titled owner of Lot 62188 and Lot 62189 as identified in Exhibit A.

8. The Ohio Central Railroad System acquired control of Lot Nos. 62188 and 62189

as part of its acquisition of the stock of MVRY in March, 2001. The Lots included part of

{M0227221.) }2
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MVRY’s main line railroad and other tracks and transportation facilities, and on Lot 62189, a
locomotive repair shop. MVRY uses the tracks on Lot 62188 to serve its customers, té reach its
interchange points with connecting railroads CSX Transportation, Inc. and Norfolk Southern
Railway Company, to store and stage cars, and to access its locomotive repair shop.

9. The Ohio and Pennsylvania acquired Lot No. 62320 in 2004. Lot 62320 contains
a large manufacturing plant which formerly housed a business known as “Maverick Tube”.
Adjacent to the former Maverick Tube plant is a small office building which had been used as
Maverick Tube’s headquarters, and some tracks that had been used to service the plant.

10. Following the purchase of Maverick Tube in 2004, the Ohio Central Railroad
System moved the local offices of its Youngstown based railroads, including Ohio and
Pennsylvania and MVRY, to the small office building which had been Maverick Tube’s
headquarters.

11.  After a period of time, the Ohio Central Railroad System made the decision to sell
the Maverick Tube plant (Lot 62320). However, the Ohio Central Railroad System decided that
it wanted to keep the small office building to which it had moved its local corporate offices, as
well as the property underlying all of the tracks being used by MVRY, and some additional
property from Lot 62320.

12.  Inits desire to keep its corporate offices, tracks and the additional land, the Ohio
Central Railroad System caused Lots 62188 and 62320 to be replatted to the current lot lines as
shown on the replat attached hereto as Exhibit B. Once this replat was complete, it would then
be possible for Ohio and Pennsylvania to sell the replatted Lot 62320 (the Maverick Tube plant)
without disturbing its railroad operations, allowing MVRY and Ohio Central Railroad System to

retain the office building, tracks and additional property.

{M0227221.) }3
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13. In 2007, the Ohio and Pennsylvania reached an agreement with Gearmar to sell
Gearmar certain real property located in the City of Youngstown. Pursuant to the terms of that
agreement the Ohio and Pennsylvania agreed to sell to Gearmar the newly replatted Lot 62320.
A draft copy of the Purchase Agreement is attached hereto as Exhibit C.

14. The sale between the Ohio and Pennsylvania and Gearmar was only intended to
include the newly replatted Lot 62320. At no time did the parties discuss, contemplate, negotiate
or agree to the sale of Lot 62188 which was owned by MVRY.

15. On April 4, 2007, the Ohio and Pennsylvania executed a Deed transferring Lot
62320 to Gearmar. Deed from the Ohio and Pennsylvania to Gearmar attached hereto as Exhibit
D.

16.  Due to a mistake in conveyance or a scrivener’s error in drafting the Deed, the
Deed transferring Lot 62320 also included the legal description of Lot 62188, Upon information
and belief, inclusion of the legal description to Lot 62188 was due to an error by the title
company that handled the transaction including the prepération and recording of the Deed.

17. At no time did the Ohio and Pennsylvania, MVRY or Gearmar ever agree to, or
contemplate the transfer of, Lot 62188. The inclusion in the Deed of Lot 62188 was a mistake
and was not a part of the agreement and no consideration for Lot 62188 was given by Gearmar or
received by the Ohio and Pennsylvania or MVRY.

18. The mistaken inclusion in the legal description contained in the Deed went
unnoticed by both Gearmar and the Ohio and Pennsylvania and MVRY.

19. As the inclusion of Lot 62188 in the Deed between the Ohio and Pennsylvania
and Gearmar was included by mistake, Lot 62188 did not equitably transfer to Gearmar and

Gearmar at no time had any estate, right, title, lien or interest whatever in or to Lot 62188.

{M0227221.1 }4
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20.  After the sale to Gearmar and with the knowledge of Gearmar, MVRY and Ohio
Central Railroad System continued to use the office, tracks and other rail facilities located on
replatted Lot 62188 on a daily basis. Such continuing use was known to Gearmar and open and
visible to anyone inspecting the property. The MVRY and Ohio Central Railroad Systems use of
Lot 62188 was open and accepted by Gearmar for nearly 2 years.

21. Upon information and belief, in early 2009 Gearmar entered into an Agreement
with Defendant Allied to sell the Maverick Tube building to Allied.

22. On April 13, 2009 a Deed from Gearmar to Allied was recorded. The property
description copies the erroneous description in the Deed from Ohio and Pennsylvania to
Gearmar, and includes both Lot 62320 and Lot 62188. Deed from Gearmar to Allied attached
hereto as Exhibit E. |

23. Allied was or should have been on notice, prior to its purchase, that MVRY and
Ohio Central Railroad System were continuing to use Lot 62188, and could have an ongoing
interest in the property.

24.  Gearmar had no authority to sell Allied Lot 62188 as it had only been transferred
to Gearmar due to a clerical mistake. As Gearmar was not the equitable owner of Lot 62188 it
could not transfer ownership of Lot 62188 to Allied, and Allied is not currently the true owner of
Lot 62188.

25. Allied currently has no estate, right, title, lien or interest whatever in or to Lot

62188, and this Court should Order that Lot 62188 be transferred back to MVRY.

{M022722).1 } 5




Case: 4:09-cv-01904-JG Doc #: 45 Filed: 12/01/09 6 of 13. PagelD #: 334

COUNT TWO
DECLARATORY JUDGMENT

26.  Plaintiffs incorporate paragraphs 1 through 25 of the Counterclaim and Third
Party Complaint as if set forth fully herein.

27.  Youngstown City Lot No. 62188 (“Lot 62188”) parcel contains, among other
things, lines of railroad and other transportation facilities used by MVRY in the course of its
operations as a common carrier of freight in interstate cdmmerce.

28.  MVRY and Ohio Central Railroad System have never had any intention of
abandoning any of its lines or railroad or other transportation facilities.

29.  Allied has brought this action claiming that it is the proper owner of Lot 62188,
and seeking to eject MVRY from Lot 62188,

30.  If Lot 62188 is deemed to belong to Allied and MVRY is forced to vacate Lot
62188, Allied will be interfering with railroad operations affecting interstate commerce, and
MVRY would have to abandon its operations, despite the fact that Lot 62188 was never to have
been sold.

31. Allowing Allied to take Lot 62188 and forcing MVRY to vacate Lot 62188
violates federal law because the STB never approved or consented the transfer of Lot 62188 and
Af]ied’s actions constitute interference with the rail lines and interstate commerce.

32.  Plaintiffs seek declaratory relief pursuant to 28 U.S.C. §2201(a) and Fed.R.Civ.P.
57, and injunctive relief pursuant to Fed.R.Civ.P. 65 to void the transfer of Lot 62188 and to
prevent Allied from forcing Plaintiffs to vacate Lot 62188 and cease rail operations thereon.

33.  Plaintiffs are “rail carriers” operating a “railroad” within the meaning of the

ICCTA, which defines a “railroad” to include “the road used by a rail carrier” and any “switch,
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spur, track, terminal, terminal facility, and a freight depot, yard, and ground, used or necessary
for transportation.” 49 U.S.C. §10102(5), (6)(B) and 6(C).

34.  Plaintiffs’ rail services, specifically MVRY’s rail services at Lot 62188, are
“transportation” activities within the meaning of the ICCTA, which defines “transportation” to
include both facilities and equipment “related to the movement of . . . property . . . by rail,” 49
U.S.C. §10102(9)(A), and “services relating to that movement,” such as “receipt, delivery, . . .
transfer in transit, storage, handling, and interchange of . . . property.” 49 U.S.C. §10102(9)(B).

35.  Neither Gearmar nor Allied acquired authority from the STB to acquire Lot 62188
and the lines of railroad rail thereon, in violation of the ICCTA. 49 U.S.C. §10901.

36.  Accordingly, the acquisition by Gearmar, and the subsequent acquisition of Allied
should be declared void.

37.  Allied’s actual and threatened enforcement actions to take Lot 62188 and force
MVRY to vacate and abandon its rail services thereon, are prohibited by the ICCTA because,
under federal law, MVRY or Allied must have applied for and obtained abandonment authority
from the STB, which did not occur in this case at any time, including but not limited to in
connection with the inadvertent transfers of Lot 62188. 49 U.S.C. §10903.

38.  Because the STB did not, at any time, approve and/or consent to the transfer of
Lot 62188 under either §10901 or §10903, Allied cannot force Plaintiffs to vacate Lot 621 88, as
to do so would disrupt and interfere with rail service and interstate commerce without the
required STB authority.

39. Section 10501(b) of ICCTA, 49 USC §10501(b), the STB’s jurisdiction over,

inter alia, transportation by rail carriers, and the acquisition, operation and abandonment of
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tracks and other transportation facilities, is exclusive and preempts the remedies provided under
Federal or State law.

40.  The Commerce Clause of the United States Constitution prohibits unreasonable
interference with interstate commerce.

41. The STB’s jurisdiction over abandonments of lines of railroad and the cessation
of service by rail carriers is plenary and exclusive.

42.  Allied’s attempted eviction of MVRY under state law would violate the STB’s
exclusive jurisdiction, and unreasonably interfere with MVRY’s operations in interstate
commerce in violation of the United States Constitution.

43.  Actual and justiciable controversies exist between the parties with respect to the
validity of the conveyances of Lot 621 88, as the respective transfers of Lot 62188 ‘were never
approved or consented to by the STB, as well as in connection with Allied’s attempts to take Lot
62188 and terminate MVRY’s operations on Lot 62188.

44.  Plaintiffs have a direct and immediate need for relief, and lack an adequate
remedy at law.

45.  The Court’s intervention is necessary and will be of practical help in ending the
controversy between the parties.

COUNT THREE

46.  Plaintiffs incorporate paragraphs 1 through 45 of the Counterclaim and Third
Party Complaint as if set forth fully herein.

47.  Plaintiff MVRY owns certain real property in Youngstown, Ohio, known as
Youngstown City Lot 62189. Lot 62189 is indicated and marked on the Replat attached hereto

as Exhibit B.
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48.  MVRY operates a locomotive repair facility on Lot 62189. MVRY uses this shop
to service and repair locomotive engines and other equipment, and to store locomotives and other
equipment, and requires rail access to Lot 62189 in order to bring the engines and equipment in
for service and repair. MVRY further requires land access to Lot 62189 in order for its
employees, vendors and contractors to reach the property by vehicle.

49. Lot 62189 does not have direct access to a public street. It is surrounded on one
side by the Mahoning River. On all other sides it is surrounded by other Youngstown City Lots.
If Allied were determined to be the owner of Lot 621 88, then all of the real property surrounding
Lot 62189 would be owned by Allied.

50. Youngstown City Lots 62188 and 62189 are contiguous and were in the past
owned by the same entity. Prior to the mistaken conveyance of Lot 62188 to Gearmar, Plaintiff
would travel over Lot 62188 and Lot 62320 in order to access Poland Avenue which is the
closest public street to Lot 62189. The purported conveyance of Lot 62188 to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>