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Washington, D.C,

Docket Number AB 167(SUB-NO. 1189X) ENTERED
CONSOLIDATED RAIL CORPORATION Office of Proceedings
-ABANDONMENT EXEMPTIONIN December 8, 2014
HUDSON COUNTY, NJ Part of

Public Record
MOTION

TO CLARIFY RESPONSES TO REQUESTS FOR ADMISSIONS AND TO
OTHERWISE COMPEL PROPER RESPONSES TO REQUESTS FOR ADMISSIONS
FROM CONSOLIDATED RAIL CORPORATION, CITY OF JERSEY CITY, RAILS TO
TRAILS CONSERVANCY, AND PENNSYLVANIA HARSIMUS STEM
EMBANKMENT PRESERVATION COALITION:

By Intervenors:

212 Marin Boulevard, LL.C
247 Manila Avenue, LLC
280 Erie Street, LL.C
317 Jersey Avenue, LL.C
354 Cole Street, LL.C
389 Monmouth Street, LLC
415 Brunswick Street, LLC
446 Newark Avenue, LLC
Limited liability companies of New Jersey.

The Intervenor LLCs (“Intevenors”™ or “LLCs™) hereby move, pursuant to 49 C.F.R.
1114.27, and 1114.31, for an order to clarify responses to requests for admissions and to
otherwise compel proper responses to Requests for Admissions tendered by the LLCs from
Consolidated Rail Corporation, (“Conrail™), and the City Of Jersey City, Rails To Trails
Conservancy, and the Pennsylvania Harsimus Stem Embankment Preservation Coalition
(collectively “City”) . A copy of the Requests for Admissions (served on November 12, 2014) is
set forth in Exhibit A,' attached hereto. That request called for a response by November 28,

2014. Neither the City or Conrail responded in the manner required by 49 C.FR. 1114.27. A

"Exhibit A is a copy of the Requests for Admission submitted to Conrail. Each of the parties
represented by Mr. Montange (“the City”) were served with identical and identically numbered
requgsts for admission.




copy of Conrail’s response is attached as Exhibit B. A copy of the City’s response is attached as
Exhibit C.

SUMMARY OF ARGUMENT

Collectively the eight LLC intervenors, each of whom have a property and financial
interest directly affected by these proceedings, respectfully request that the Board order Conrail,
Jersey City, Rails to Trails Conservancy, and the Pennsylvania Railroad Harsimus Stem
Embanknent Preservation Coalition to comply with Intervenors' proper requests for admissions.
Each of the foregoing was served with 24 identical requests for admissions. Conrail simply
refuses to answer, while citing improper objections in order to avoid admission by default, and
thereby requires this motion. The other three parties, collectively referred to as the "City" since
they are represented by the same counsel and have taken identical positions with respect to the
requests, admit to some of the items, provide convoluted answers to others amounting to tacit
admissions, and dispute the propriety of the requests, all in an effort to avoid the fundamental
issue of jurisdiction in this matter, an issue which may be raised at any time. Intervenors'
requests bring to the forefront of these proceedings the fundamental questions of jurisdiction,
procedural due process, and the Board's compliance with each of the three prior Court of Appeals

decisions concerning the Harsimus Branch.

Intervenors assert that each of the 24 requests is a true statement or representation with
respect to a material legal document or issue in these exempt abandonment proceedings. If these
statements proffered by the Intervenors are true, then Conrail has presented a materially false
petition for abandonment to the Board and attempted, for the second time since 2005, to
obfuscate its prior disregard of regulatory jurisdiction. Conrail should know whether or not it is

telling the truth about the location and identification of lines of rail on the Jersey City waterfront
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which it has not abandoned previously, but which were subject to federal regulation; and, it
should be required to be forthcoming. Conrail should also know if it has included all of such
lines in its present exempt abandonment petition. The City, having previously argued that
Conrail's position in a prior proceeding, albeit one voided for lack of jurisdiction, was false, now
takes the Janus-faced position that it is important that the issue of jurisdiction over Intervenors'
properties is settled because those are the properties it wishes to acquire, but irrelevant whether
the Board has jurisdiction over any other properties that would be abandoned de jure or de facto
by these proceedings. The City wants the Board to carefully scrutinize Intervenors' properties for
regulatory jurisdiction and the application of NEPA and NHPA to those propetties, but other
properties somehow become "irrelevant, duplicative, and/or moot, untimely and unduly

burdensome in this abandonment proceeding". (City response, page 1).

The United States Court of Appeals has heard and decided the issues raised by Conrail

and the City in objection to Intervenors' requests. The first case, Consolidated Rail Corp. v.

Surface Transportation Board, 571 F.3d. 13 (D.C. Cir. 2009) ("Harsimus ") instructed the Board

that it could not resolve disputes on the location of regulated lines of rail transferred to Conrail
by order of the Special Railroad Court. Intervenors' requests speak to the location and status of
the lines of rail Conrail seeks to abandon in these proceedings both de jure and de facto. None of
the parties’ responses to Intervenors’ requests dispute the truth of the proffered statements that
identify and locate these lines of rail. Intervenors submit that there is no basis for any such
dispute. However, if Conrail agrees that the statements proffered are true, then Conrail’s present
petition misrepresents the locations and identity of the lines of rail it secks to abandon in these
proceedings because Conrail shows those lines o be in different locations. From that, there is

either a present dispute with the Intervenors as to what is being abandoned, or Conrail, and the




City, are seeking de jure abandonment of portions of line code 1420, and only some, or simply
none, of line code 1440 (also known as the Hudson Street Industrial Track); the rest of the lines
to be abandoned de facto. This, of course, short circuits the Board’s considerations of the need
for an any of these other properties for future rail (or trail) use, and exempts them completely
from consideration under NEPA, NHPA and Federal Coastal Zone Management Act. In short,
both Conrail and the City are demanding that the Board take an arbitrary departure from its
jurisdiction and responsibilities, all to the detriment of the Intervenors. The Board has yet to
address pertinent issues of jurisdiction, raising the specter that whatever the outcome of this

matter, the proceedings will end up being vacated, as were the proceedings in 2006 and 2007.

The second case decided by the Court of Appeals, City of Jersey City v. Consolidated

Rail Corp., 668 F.3d 741 (D.C. Cir. 2012) (“Harsimus II) dealt with standing to participate in
the abandonment proceedings for the Harsimus Branch. Contrary to Harsimus II, Conrail and the
City now wish to construe standing quite narrowly to preclude the Intervenors from raising any
Harsimus I jurisdictional issues, or any other issue not to their liking. Among the objections
growing out of the standing issue, which was broadly construed by the Court of Appeals in
Harsimus I, since it also allowed Rails to Trails and the Embanknent Coalition to also
participate with the City, is the argument of both Conrail and the City that the Intervenors are
precluded from questioning the Board's jurisdiction. In their view, there can be no question over
the Board's jurisdiction over any rail lines proposed to be abandoned by Conrail because the
Special Court settled a prior dispute as to jurisdiction over only the properties lying to the west
of Marin Boulevard in Jersey City. By such arguments, both Conrail and the City seek to
preclude any focus upon their highly discriminatory treatment against Intervenors in applying

environmental review only to some properties to be abandoned, while excluding from




consideration all issues concerning lines of rail to be abandoned East of Marin Boulevard
whether de facto or de jure. Harsimus 11 gave standing to the City because it was entitled to a
role in the proceedings to advance a legitimate interest under all federal statutes and regulations
pertaining to property to be abandoned, property which the City does not own. Intervenors, as
direct property owners, have an even greater interest in ensuring a proper and sufficient end to
federal railroad jurisdiction. . If Harsimus IT permits the City to participate as full parties to the
proceedings, Harsimus Il cannot be read to bar the Intervenors whose interests are far greater and
more pressing, since the enjoyment of their property rights have been long frustrated by a
persistent failure to address and resolve these same issues before the Board. Nonetheless, the
objections of Conrail and the City are at odds with the precepts of Harsimus 11, as well as
Harsimus I. Intervenors are entitled to ask whether or not this proceeding is being properly

undertaken within the Board’s jurisdiction.

The third ruling of the US Court of Appeals has already been violated once by the
Board's decision in the matter docketed as STB Docket No. FD-35825 (“FD-35825™). That error
is the subject of a pending and fully briefed motion by Intervenors for reconsideration, which
pending motion both Conrail and the City conveniently ignore. The error is an interpretation by
Conrail and the City followed by the Board that the District Court, sitting as the Special Railroad

Court, ruled on every issue in these proceedings with finality. That decision, City of Jersey City

et al. v. Consolidated Rail Corp. et al., 968 F. Supp.2d 302, 306 (D.C. Dist. 2013) aft*d 2014 WL

1378306 (D.C. Cir. Feb. 19, 2014) (“Harsimus I11”)* was strictly limited only to the status of that
portion of line code 1420 to the West of Marin Boulevard between CP Waldo and Marin

Boulevard in 1976. The Court said nothing about the present regulated status of the remainder

* Circuit Court decision copy attached as Exhibit D
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of1420 or of the status or location of any other portion of line code 1420 (or 1440), the court
making it explicitly clear that the ruling was so limited, and that all other issues were to be
litigated in the future in some other docket. The US Court of Appeals affirmed and explicitly
stated that all other issues, which now include issues that Conrail and the City claim to be

irrelevant, burdensome, untimely, moot, etc., were specifically preserved. City of Jersey City v.

Consol. Rail Corp., No. 13-7175, 2014 W1, 1378306, at *1 (D.C. Cir. Feb, 19, 2014). Harsimus

1 offers no support whatsoever to foreclose any of these issues.

Informed by three decisions of the US Court of Appeals arising from these same
proceedings, the Board should adhere strictly to the rulings in those proceedings and compel
Conrail to provide proper and responsive answers to Intervenors’ request for admissions. It
should also compel the City to do likewise on those items that the City has improperly attempted
to avoid; and, to strike the objections of both the City and Conrail to Intervenors' requests for
admissions. The sections below address the response of Conrail and of the City with specificity
as to each of the 24 requests, and the City’sresponses and objections. With specific answers to all
questions from all parties it will become quite clear weather the Board has jurisdiction in this

matter to proceed as it has been proceeding, or whether some other course is necessary.

At a minimum the Board must insure that a fair, adequate and orderly process is followed
in this matter beginning with the scope of the proceedings. This motion to the Board is made
necessary because both the City and Conrail’s responses are disingenuous, The only parties in
this action that have plainly set forth the facts, and have attempted to have them considered by

the Board, without obfuscation have been the LLCs,




ANALYSIS

The LL.Cs Have a Right to Seek Discovery

Both the City and Conrail raise objections that are not valid objections to requests for
discovery in this matter pursuant to 49 C.F.R. 1114.21. As a party to this action, the LLCs are
entitled to discovery of the other parties’ positions. The LLCs are parties in this action and are
owners of property directly affected by Conrail’s abandonment exemption petition and the City’s
efforts in opposition, including the relief the City claims it will seek in this action. The resolution
of issues in this case will have an impact on the rights of the LLCs. Neither Conrail nor the City
explain why the LLCs as parties to a Board action are limited in their ability to seek discovery

under the Board’s rules and proceedings, as both Conrail and the City would have.

The LLCs are entitled to know what Conrail and the City’s positions actually are to
issues that must be considered by the Board to establish the scope of these proceedings and issue
a proper determination. Indeed discovery is available as to any material that may be relevant to
the subject matter of a proceeding, or to matters that may lead to the lead to the discovery of
admissible information. 49 C.F.R. 1114.21(a)(1). [t is not an objection fo discovery that the
information sought by an adversary may be utilized by the adversary against responding party’s
interests; that it may be utilized for purposes other than that for which the responder would use
it; or, that such information may hypothetically be used in an objectionable manner at some
future time. The LLCs should not be denied a full and fair opportunity to protect their interests
and have no obligation under the rules of discovery to explain to an adversary why they are
seeking discovery or what such discovery may be utilized for. See 49 C.F.R. 1114.21(a)}?2). If

the City or Conrail have an objection to the LLCs’ future use of an admission, such objection can




be raised at such time, but not in response to a request for admissions. Denying discovery to limit

issues, and pre-ordain results is the antithesis of procedural due process.

Conrail argues that discovery is precluded in Board abandonment exemption actions,
even though no such rule exists. Contrary to Conrail’s claims of preclusion, the Board in Ind.

Sw. Ry. Co. Abandonment Exemption — In Posey & Venderburgh Counties, STB Docket No.

AB 1065X, slip op. at 4. (served February 11, 2011) did not hold that discovery was precluded in
abandonment exemption actions, but instead, granting a motion to compel discovery, noted the

Board’s position as follows:

Although it is true that the Board disfavors discovery in
abandonment proceedings due to the strict time constraints, it
has set a standard for discovery in these situations. Parties seeking
discovery in abandonments must demonstrate both relevance and
need. Cf. Cent. R.R. of Ind—Aban. Exemption—in Dearborn,
Decatur, Franklin, Ripley, and Shelby Counties, Ind.,, AB 459
(Sub-No. 2X) (STB served Apr. 1, 1998)(denying a motion to
compel discovery because moving parties failed to show a need for

the material or to provide sharply focused requests).[Emphasis
added.]

Here there is a need for this discovery because Conrail is seeking exempt abandonment
for only truncated portions of rail lines, arbitrarily limited in scope. The City argues that
Conrail’s past efforts to avoid the Board’s jurisdiction, but not its present efforts, are highly
relevant to the relief the City claims it will seek, namely voiding the LL.Cs’ deeds or otherwise
destroying the LLCs” property interests. Neither Conrail or the City want facts considered that
will be harmful to their respective arguments or positions — past or present. Under the
circumstances, without the information sought, whatever decision this Board makes in this
proceeding in granting Conrail or the City the relief they seek would be arbitrary, capricious and

a denial of procedural due process. Just like the requestors of discovery in Vanderburgh, the
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LLCs clearly have a right to this discovery to assure a proper proceeding, or at the very least, an

adequate record for appeal, if necessary.

While the 1L.1.Cs maintain that the Board no longer has jurisdiction over Lines 1440 or
1420 east of CP Waldo for the reasons explained in STB FD-35825, until the LL.Cs motion for
reconsideration is granted, or denied and finally determined on appeal, the LLCs have no choice
but to presently proceed as if the Board in fact retains present jurisdiction over all lines of rail

comnected to CP Waldo through the LLCs’ properties

The Location and Status of Rail Lines East of Marin Boulevard is a Relevant Issue

Given the present procedural posture of this matter, the status and location of regulated

rail lines east of Marin Boulevard is of clear factual and legal relevance.

Factual Relevance

The issues inquired of - the status and location of rail lines east of Marin Boulevard
fransferred to Conrail in 1976 - is central to a proper determination of this matter. Here the LLCs
seek by way of answer to requests for admission, to scttle once and for all the location and status
of the entirety of the presently regulated rail lines east of CP Waldo (including the remainder cast
of Marin Boulevard) that Conrail, at the behest of the City, dismantled and sold off in the 1980s

and 90s.

The issue of the location and status of both Lines 1440 and 1420 east of Marin Boulevard
is particularly relevant based on Conrail’s abandonment exemption petition. Conrail in this

action is not only seeking the abandonment of Line 1420 west of Marin Boulevard, but also a

3 A motion for reconsideration of the Board’s decision in FD-35825 was filed on August 29,
2014 which 1s still pending.




portion of a rail lines east of Marin Boulevard. (January 1, 2009 Notice of Exemption Exhibit A,
Document 224298, AB-167-1189-X). The rail line that Conrail seeks now fo abandon east of
Marin Boulevard, is improperly labelled by Conrail as a segment of Line 1420, when in fact the

rai line sought abandoned in this action east of Marin Boulevard is a segment of Line 1440.

The LLCs attempted to establish the status and location of Lines 1420 and 1440 East of
Marin Boulevard in the District Court in Harsimus I, but were precluded, due only to
procedural reasons, from raising those issues. Yet rather than deciding these issues (or deciding
that the Board had the right to proceed with an abandonment petition without consideration of

these issues) the Circuit Court instead specifically preserved these issues for future adjudication.

City of Jersey City v. Consol. Rail Corp., No. 13-7175, 2014 W1, 1378306, at *1 (D.C. Cir. Feb.

19, 2014). By preserving these issues, the issues have most certainly not been resolved. As
Conrail and the City acknowledge the only parties that want to see these issues resolved are the
LLCs. Rather than return to the Special Court for a determination as to the status and location of
the remainder of these lines, the LL.Cs seek by way of this discovery to have those issues firmly
addressed, and have this matter proceed in a proper fashion. Conrail and the City’s objections
establish that they cannot deal with the Board or the 1.1.Cs on the true and complete facts of this

matter.

Location and Status of Line 1420

The City in objecting to our discovery request conveniently ignores the fact that up until
it suited them, it took the same position as the LL.Cs — that Conrail has not properly identified

Line 1420 east of Marin Boulevard in its abandonment exemption petition. The City in its initial
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objection to Conrail’s abandonment map (attached to its notice of intent to file the present

Petition) argued to the Board as follows on April 25, 2008:

City, RTC and Embankment Coalition are concerned that Conrail
has not accurately identified the Harsimus Branch in the maps filed
with its ER/HR. Conrail's map purports to show it bending in a
southeasterly direction at a point after it reaches Mann Boulevard.
The Branch was the former Pennsylvania Railroad mainline to
what effectively was a port facility (the Harsimus Cove) and at
least one line would extend (in keeping with track charts) at least
to water's edge. If and when Conrail seeks abandonment authority,
it needs correctly to reflect the historic location of the Branch. This
could be germane for connectivity of various rail transportation
uses that one or more of the Commenters intend to seek in this
proceeding, if Conrail ever formally initiates it. Commenters
reserve all their rights to contest gerrymandering by Conrail of the
Harsimus Branch. [Document 222196 p. 5 AB-167 (Sub No.
1189X)]

Conrail, when it filed its petition abandonment map in this action, did not amend the description

of Line 1420 on in its abandonment map in response to this objection.

The City’s objection affirmed the City’s position in the action docketed as STB Docket
No. FD-34818 (“FD-34818") where the City took the position that “although the end of the line
[1420] ran through a yard, the line did not terminate before the yard but at the very edge of the
Hudson.” (FD-34818 Filing 216674, May 31, 2006 p. viii) . Indeed, the City in FD-34818 made
a point of noting that the positions of both Conrail and the LL.Cs as to the location of 1420 were
mistaken, repeatedly noting that Line 1420 ran to the river. In its March 9, 2006 Opening

Statement the City described Line 1420 as follows:

The Record for the year ending December 31, 1942, expressly lists
the Harsimus Branch in its index of "Branches” at p. 5, and twice
describes the Branch. The first description, at p. 17, speaks of it as
1.47 miles long from a junction with the Main Line at Waldo
Avenue, terminating on the Hudson River in Harsimus Cove. The
second description is at page 88, where electrified mileage is set
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forth. The entire Branch was electrified, as well as much side track
and yard track assoctated with it....

The Record for 1954 similarly lists the Harsimus as a named
Branch in the index (p.5), and describes it similarly to the 1942
Record, See 1954 Record at p. 17. Again, the entire Branch is
electrified. See 1954 Record at 76....
The LLCs expert David B. Dixon, in his Special Court declaration, identified an extant
line of rail running to Harsimus Cove in 1976, that possessed electric catenaries. In line with the
City’s previous position, he identified this line as Line 1420, running all the way to the Hudson

River. (Exhibit O 413 to the May 8, 2014 Petition for Declaratory Order of Exemption, FD-

35825).

The City admits that the remainder of Line 1420 east of Marin Boulevard, is similarly
regulated. Yet the City has not explained why it has abandoned its position that Conrail in its
petition for exempt abandonment has not properly identified Line 1420 cast of Marin Boulevard.
It does not explain why David B. Dixon’s analysis was incorrect, or why its own position prior to
2009 was wrong. Rather than choose between conflicting past and present factual positions based
upon the knowledge in hand, as the Intervenor LLCs properly did in the District (Special) Court,
the City improperly refuses to address the facts when called upon to do so. It provides verbiage
instead of veracity. Given the presence of a dispute regarding the location of 1420 east of Marin

Boulevard, discovery as to this issue is clearly relevant,

Location of Line 1440

4 Conrail does the same, only just slightly less overtly. For example, unwilling to admit in the
District Court in the Harsimus I proceedings that its prior position on the regulated status of
Line 1420 was a sham (or even a mistake), it refused to join the LLCs in stipulating as the Court
had directed. Instead, it fell back to a position that it would not oppose the City’s summary
judgment motion that was based on the stipulation it would not join. Conrail prefers no position
on the facts — but that is not an option on a request for admission — it’s an admission.
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The Board needs to be informed by Conrail as to what it is actually seeking abandonment
authority for. The Location and status of 1440 is also relevant and in dispute in this action. Here
Conrail seeks to abandon a portion of Line 1440, The 1.L.Cs seek to establish the proper location
of Line 1440. The portion of Line 1440 sought to be abandoned is that segment of line
mislabeled by Conrail as a segment of Line 1420 running east from Marin Boulevard and turning
to the southeast. Why Conrail is seeking to abandon a portion of Line 1440 that it now
mainfains’ is not a line of rail subject to abandonment, Conrail does not explain.

Both Conrail and the City have attempted to improperly deflect board attention from Line
1440 and line 1420 east of Marin Boulevard. Neither the City nor Conrail want to correctly
describe Line 1440. That in itself raises an alarming question: why? Conrail mislabels the
segment of Line 1440 it seeks now to abandon as a segment of Liﬁe 1420, in order to avoid any
scrutiny of Conrail and the City’s actions in dismantling and selling the entirety of Line 1440 in
the 1980s and 90s without Board approval. Conrail also seeks to avoid this entire issue by
claiming that Line 1440, which was transferred to Conrail in the same manner as Line 1420
under the Final System Plan, was somehow not transferred as a line of rail. The City admits that
Line 1440 was in fact transferred as a line of rail, but refuses to admit, in contradiction to its
position in regards to Line 1420, that it is subject to STB abandonment authority, Like with
1420, it seeks refuge in confusion based on inconsistent factual positions. In furtherance of this
scheme, the City and Conrail in this action seek to differentiate the effect of the abandonment of
Line 1420 from Line 1440 first by misrepresenting the extent of Line 1440 and second by

misrepresenting the nature of its connection to Line 1420.

Conrail incorrectly describes Line 1440 in its notice of intent to file the present petition

as being only .72 miles long and as not being connected with Line 1420. (Conrail’s March 6,
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2008 Notice of Intent to Initiate Case, Document 221808, AB-167-1189-X). Yet the Final
System Plan described Line 1440 as being 1.3 miles, not .72 miles long. (Final System Plan p.
272). Conrail intentionally omitted a half-mile (.58 miles) of line 1440 to eliminate line 1440
from these proceedings entirely with no explanation as to how this former line of rail simply
disappeared without abandonment authorization. Conrail then uses its intentional omission as a
reason for omitting consideration of Line 1440 in this action. The City for its part objected to
Conrail’s inclusion of Line 1440 in the present petition because the City claimed to Conrail it

would “confuse” the issues because the two lines did not “intersect.”

Conrail has never validly explained why it considered Line 1440 as a line of rail that
required Board abandonment when it filed its notice of intent to file the present abandonment
exemption petition in March 2008 but then omitted it, other than by claiming it changed its mind
and apparently no one cares. This is not a valid explanation. Certainly Conrail provides no
support for its statement in response to the LLCs requests for admission that Line 1440 was
“always considered a spur track.” For one, Conrail did not hold this position as recently as 2008
when, Conrail, without promting raised the issue of the need to abandon 1440 in its Notice of
Intent to file this action. In such notice it called Line 1440 a “line”. Conrail even sent notices
out explaining that “to begin the abandonment process [for lines 1420 and 1440] Conrail must
file an application with the Surface Transportation Board.” (See March 11, 2008 Conrail notice

to the U.S. Fish and Wildlife Service in this action).

Yet when Conrail actually filed its petition for abandonment exemption, it omitted any

mention of Line 1440, Of course, this omission came after the City had suggested that discussion

> Correspondence of Charles Montange, Esq., to the Surface Transportation Board of March 28,
2008, in the matter In Re Consolidated Rail Corporation Abandonment - in Hudson County, NJ
AB-167 (Sub No. 1189x) and related proceedings, p.16.
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of Line 1440 would “complicate” issues in this matter, Regardless of its objection, the City
never, then or now, disagreed with Conrail’s position that Line 1440 was subject to Board
Abandonment authority. While Conrail has never admitted that the City’s objection was the
reason if decided to not seek abandonment of Line 1440, it is clear that omission of Line 1440
would serve both the City’s and Conrail’s interest in having the Board improperly ignore and not
scrutinize the history of the City and Conrail’s complicity in the dismantling and abandonment of

that line without STB approval (as well as the remainder of Line 1420 east of Marin Boulevard).

The City, like Conrail, does not want the Board to focus on the fact that it was actively
involved in the dismantling of over 66 percent of the total line mileage east of CP Waldo since
1976, without, as it argues, Board required approval. This issue clearly can affect the City’s

rights to burden the LLCs properties unfairly. See e.g. Apache Survival Coalition v. United

States, 21 F.3d 895 (9™ Cir. 1994)(Section 106 enforcement action barred where plaintiffs waited
two years after re-location of telescope to bring action after challenges launched had failed,
project was 35 percent complete when lawsuit was filed, and plaintiff’s ignored early notification
about project) , Here, City’s claims to address past actions comes decades late and after the City
had actively pursued a contrary result. The City claims it is entitled to relief based upon the
fabrication that the LL.Cs and Conrail attempted to conspire to thwart the Board’s jurisdiction
and should therefore be severely punished, But that is exactly what the City did east of Marin
Boulevard, so the facts it seeks to avoid‘ admitting will affect or even deny the relief it claims it

will seek. Such facts must, therefore, be highly relevant.

The City does not deny that Line 1440 was transferred to Conrail as part of the Final
System Plan. The City itself has admitted that Line 1440 was a freight track. Indeed, the City

admits that Line 1440 was in fact transferred as a line of rail to Conrail in 1976. (City’s response
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to request for admission #21). The City does not explain why 1440 has lost its regulated status,
while Line 1420 over the LLCs property has not. Aware that it has no explanation for the fate of
Line 1440, both Conrail and the City now take the position that Line 1440 is irrelevant {o issues
in this action because, somehow, Line 1440 and Line 1420 never intersected.® Conrail and the
City’s position of non-intersection would require the Board to accept the illogical conclusion that
the Final System Plan created a line of rail, Line 1440, that connected to the national rail network
only through a non-regulated spur or side track — that it existed as an island of regulated track
disconnected from the national rail network. If the City and Conrail are correct, that only means
that an as-of-yet unidentified, but regulated, line connecting Line 1420 and 1440 must have
existed to connect Lines 1420 and 1440. Of course, this only heightens, not lessens, the need for
discovery on this issue. Line 1440 and 1420 must have intersected to carry freight over the

Embankment,

Contradicting its present position, the City admitted intersection in FID-34818. In FD-
34818 it submitted statements from witnesses that described the Hudson Street Industrial Track
as a line of rail “emanate[ing] from the Sixth Street Embankment” and being “an active rail line
traversing the area of what we call the Harsimus Yards and running south along the approximate
right-of-way of today’s Greene Street and Hudson Street.” (May 7, 2006 Statement of Robert D.
Cotter, pp. 1-2, attachment to Document 216520 FD-34818). Mr. Montange, contrary to the
City’s present position, then represented to the Board that “the only ingress and egress to

Conrail’s Hudson Street tracks |Line 1440] serving Colgate-Palmolive . . . and other [|shippers . .

® This is the same kind of unresolved factual issue now before the board for reconsideration in
FD-35825
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. was over the Embankment.” (City’s May 9, 2006 Rebuttal Statement p. 18 Document 216520

FD-34818).

Conrail’s present position that Line 1440 “was always a spur” even though it considered
it to be a line in 2008, is the second time that Conrail is seeking to declare a line abandoned, not
by seeking STB approval for abandonment, but by simply determining that a regulated line was
never a line in the first place. Conrail’s reliance on the City self-serving failure to object to this

misrepresentation of Line 1440 as a spur is certainly not a valid reason to ignore Line 1440.

If the Board finds it difficult to settle this issue in this or any other proceeding, it should
treat all lines of rail transferred to Conrail in 1976 as presently regulated lines of rail and place
the burden of proof on Conrail to establish that its lines of rail are in fact non-regulated lines for
which no abandonment is required. Conrail’s inability to identify or forthrightly acknowledge the
regulated status of its lines of rail requires as much, especially since prior ex parte Board orders

have, obviously, failed to change Conrail’s approach to this issue.

Legal Relevance

Right to a Proper Proceeding

The L1.Cs have a right to ensure that if its rights are to be affected by a proceeding, that
such proceeding be conducted in a proper manner with regard to its due process rights. The
City’s objections to the LLCs’ requests for admissions, establish that the City’s purpose is to see
to it that only the rights of the LLCs, but not other similarly situated property owners, are

subjected to review.

The City, objecting to its petition, argues that no relief should be accorded to Conrail as

Conrail has acted improperly by selling off what it claims are currently regulated properties
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without STB approval, in violation of NEPA and the NHPA. For its part the City has stated an
intent to utilize these claimed violations to impose conditions on the Petitioner’s property but not

any other properties sold off by Conrail, including City streets. without STB approval.

While the LI.Cs don’t have a property interest east of Marin Boulevard, the LLCs’
property interests will be affected by the manner in which the Board conducts itself and
establishes its jurisdiction. Intervenors have had their interests subject to one proceeding that
lacked jurisdiction, FD-34818, and almost eight years of subsequent federal proceedings, The
LLCs are entitled to be treated fairly and get through this process. The process cannot be
purposely skewed to providing either the City or Conrail the benefit they seek without regard to
the rights of the L1.Cs. The LLCs have an interest in not being singled out for disparate
treatment, for the sole reason that the City and Conrail have at least tacitly agreed to cover up
Conrail and the City’s actions in selling and dismantling Lines 1420 and 1440 east of Marin
Boulevard prior to the LLCs purchase of their property, under the same exact circumstances the
City now claims are illegal and from which it seeks to confiscate the LL.Cs’ properies. Neither
the City nor Conrail explain why it is proper for NEPA and NHPA and other obligations and
burdens to be imposed only on the LLCs but not any of the other similarly situated property

owners in Downtown Jersey City.

There is no doubt that all former Conrail Property east of Marin Boulevard has been sold
without Board approval by Conrail. The City and Conrail, for their own interests, confinue to
misrepresent the status and location of all rail lines east of Marin Boulevard to both the LLCs
and the Board. As the City admitted to the District Court, the City (and most likely Conrail’s)
actual goal in this proceeding is to achieve the de facfo abandonment of all lines east of Marin

Boulevard without any scrutiny by the Board of the effect of such de facto abandonment, or the
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City and Conrail’s role in the dismantling of regulated lines without Board approval. October

22, 2012 Memorandum on Behalf of the City of Jersey City et al. in City of Jersey City et al.. v.

Consolidated Rail Corp.. et al, p.17-18 n. 17C.A. No. 09-1900 (CKXK) (D.D.C.) (Excerpted copy

attached hereto as Exhibit E). Indeed, the City now would appear to be in the same position it
claims the LLCS are in — the City admits that portions of the right of way of Line 1440 run over

City streets.’

Improper Segmentation

Conrail seeks to abandon, and the City seeks to burden, only an artificially truncated
segment of Lines 1420 and 1440. Under the rules governing abandonment involving segments of
an entire line, findings regarding the entire line, and inter-related impacts for each segment, are

necessary to the agency's evaluation and must be made, See: Fufurex Industries. Inc. v. ICC, 897

F.2d 866 (7th Cir. 1990); Cf. Central Michigan Ry. Co.-Abandonment, 7 1.C.C.2d 498 (1990), 7
L.C.C.2d 557 (1991), 8 1.C.C.2d 166 (1991).

In Futurex Industries, Inc. v. .C.C., supra, 897 F.2d at 870-73, the Seventh Circuit held

that the grant of abandonment authority would be capricious if it resulted in improper

segmentation. Cf. California High-Speed Rail Authority—Construction Exemption—In Merced,

Madera And Fresno Counties, Cal., STB Docket No. FD-35724 (June 13, 2013) p. 10. The

Board’s obligation under Futurex as stated by the Seventh Circuit is to apply the following
analysis:
When segmentation of transportation lines is involved, we consider

whether the segmentation satisfies three conditions: (1) does the
proposed segment have logical termini?; (2) does the segment have

"The City unashamedly relies on this as a reason why the Board should not consider Line 1440
in this action. (Letter of Jersey City Mayor Healy of March 4, 2008, attached to Document
221863 in AB-167-1189-X). See also City’s response to request for admission #12,
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substantially independent utility?; and (3) will abandonment of the
disputed segment foreclose alternate treatment of the remaining
segments? The satisfaction of these three criteria tends to ensure
that carriers will not abuse the out-of-service exemption by carving
out one segment of a line in an attempt to make the remainder of
the line useless and subject imminently to abandonment. We must,
of course, be vigilant to detect and restrain the latter phenomenon
should it appear. [Futurex, supra, 897 F.2d at 870-73.]

Here this phenomenon has appeared. Conrail, without objection (and with the possible
encouragement of the City) has chosen to seek the abandonment of a segment of Lines 1420 and
1440 that don’t have logical termini, that would leave substantial portions of rail lines without
independent utility, and that will certainly result (as the City hopes) in de facto abandonment.?
Certainly an explanation that relies on an intent to only burden the LLCs, and ignore the history
of dismantling of lines on the Jersey City waterfront is not a proper reason for segmentation.
There is also no dispute that the grant of Conrail’s petition would leave all rail lines east of
Marin Boulevard stranded, resulting in an island of regulated rail. This situation would, as
admitted by the City to the District Court, result in the imminent abandonment of these lines de
Jacto, without any analysis by the Board of the impact of this abandonment under NEPA, the
NHPA or otherwise, contrary to the requirements of law,

At a minimum, the issue having been raised, the Board is required to undertake an
analysis of whether improper segmentation has occurred; such an analysis of course, would
require the Board to be aware of the location and status of rail lines east of Marin Boulevard.
Nothing in the Board’s rules permits a petitioner to seek abandonment of an artificially truncated

segment, or an objector to impose environmental or historic burden upon only such truncated

*For example, the segment of Line 1420 sought abandoned ends in mid-air at Marin Boulevard.
No reason has been given as to why the actual remainder of Line 1420 east of Marin Boulevard,
as transferred in 1976, is not actually sought to be abandoned, and no proper explanation has
been provided why Conrail has chosen to abandon Line 1440 beyond the point it is now seeking
abandonment authority (or at all if it is not required to do so).
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segment, with knowledge that de facto abandonment of the purposely excluded segments of
Lines 1420 and 1440 will certainly result. Such an action would be inherently arbitrary and
capricious.

The Board cannot intentionally circumvent, or acquiesce in the intentional circumvention,
of regulatory requirements of an abandonment exemption, including environmental review, by
dividing a federal action into arbitrary components in order to allow some of those components
to avoid scrutiny and the overall impact and actual scope of Conrail’s action. Yet this is precisely
what the City and Conrail expect and demand the Board to do.

The LICS Have Standing to Raise Issues of the
Status and Location of Lines East of Marin Boulevard in this Proceeding

Conrail and the City do not explain how the LLCs posture can possibly affect the
relevance of the information sought. See 49 C.F.R. 1111.21. Regardless, the LLCs as parties to
this action have a right to address the issue of the Board’s jurisdiction and the merits of both
Conrail and the City’s position. Neither the City nor Conrail objected to the LL.Cs motion to
intervene in this action. The LLCs in their motion to intervene noted that the issues presently
addressed by the requests for admission would be raised in order to protect the LLCs’ property
and procedural rights. (LLCs’ December 11, 2013 Petition to Intervene, Document 2351675TB
Docket No. AB 167 (Sub No. 1189X)).

As explained, though the LLCs do not have any property interests east of Marin
Boulevard, the way the Board handles this petition and the City’s objections thereto, clearly will
have an impact on the validity of the proceedings and hence the LLCs property and due process

rights. The LLCs clearly have standing to address these issues under City of Jersey City v.

Consolidated Rail Corp., 668 ¥.3d 741 (D.C. Cir. 2012) (*Harsimus II"") where the Circuit Court

held that injury required to establish Article 11l standing must be fairly traceable to the
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challenged action, and likely to be redressed by a favorable decision. Unlike the City that was
held to have standing, the LL.Cs actually have a property rights and fee ownership of their
properties. Clearly the Board must consider the effect of the status of the remainder of Line 1420
east of Marin Boulevard and Line 1440, in arriving at a proper determination in this matter.
Again, the Board must consider the true scope of the impact of Conrail’s request, and the City’s
objections and requested relief.

Conrail and the City’s refusal to address the requests for admissions, and standing
objections, are nothing more than an attempt to deny the LL.Cs due process — that is, a proper
hearing based on the consideration of the facts on a proper jurisdictional footing,

The Issues of the Status of Lines East of Marin Boulevard is not Moot or Untimely

Conrail and the City argue that issue of lines east of Marin Boulevard has been raised by
the LLCs in an untimely fashion, or that the issue of the appropriateness of such consideration

has been previously determined in City of Jersey City et al. v. Consolidated Rail Corp. et al., 968

F. Supp.2d 302, 306 (D.C. Dist. 2013) (“Harsimus 11I""). Of course this is not the case. Conrail is
simply asking the Board to adopt its misrepresentation of Harsimus IfI.

Contrary to the suggestion of both Conrail and the City, this issue (the status or location
of lines East of Marin Boulevard or the effect of same on these proceedings) was not addressed
in Harsimus I1I. In Harsimus III Judge Jackson noted that the Complaint in that action only
addressed the status of that “portion of rail track addressed in the complaint” which was
circumsecribed by the City to be only that portion of 1420 between CP Waldo and Marin
Boulevard. Indeed, the LI.Cs claims and objections were specifically preserved in Harsimus 11,
Though denying the LLCs motion to amend their answer, Judge Jackson specifically noted that:

“a denial of the motion to amend does not prejudice the LLCs because they are free to raise their
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claims in separate litigation.” Id. at 307. The Circuit Court in ending finally concluding that
action affirmed stated:

the [LLCs] proffered claims presented entirely new legal theories
and many new facts, extending beyond the dispute presented by
the original complaint. In addition, denial of the motion to amend
will not unduly prejudice [the L1LCs] because they remain free to
press their new claims in independent litigation (subject to any
relevant defenses or procedural barriers). [City of Jersey City v.
Consol. Rail Corp., No. 13-7175, 2014 WL 1378306, at *1 (D.C.
Cir, Feb, 19, 2014)].

Moreover, neither the City of Conrail explain when the LLCs should have sought
discovery on this issue, or otherwise raised it. In December 2013 the LL.Cs filed a notice of
intent to intervene and said that jurisdiction would be an issue while this matter was stayed
pending the outcome of Harsimus I1II. No one objected. Their request for intervention was only
granted in August 2014, At the same time the Board ordered the NEPA review to go forwards
and noted that a scheduling order would be provided. To date, no such scheduling order has been
provided but in advance of that order Intervenors have addressed the issue of jurisdiction which
Conrail and the City simply refuse to consider, Neither the City or Conrail acknowledges that the
issue raised by the LLCs is fundamental to the Board’s subject matter jurisdiction to grant or
deny relief (either by way of misidentification of lines under the Final System Plan Consolidated

Rail Corp. v. Surface Transportation Board, 571 F.3d. 13 (D.C. Cir. 2009)(“Harsimus I’} or by

improper segmentation). The issue of jurisdiction can be raised at any time, in any event.

The Discovery Sought is Neither Vexatious or Burdensome

Conrail claims that the requests for admission are vexatious and burdensome. Conrail and
the City continue to misrepresent the status and location of the rail lines. Yet when asked to

properly disclose the status and location of these lines, Conrail refuses, by stating:

23




[Conrail] objects to each and all of the requests for admissions on
the grounds that they are improper in this proceeding, untimely
irrelevant and vexatious.”

Conrail has an obligation to follow the discovery rules. Enforcement of the rules is made
more important in the face of Conrail’s arrogant response to regulation by way of claiming
vexatiousness. The need for this discovery is compounded by Conrail’s failure to address
jurisdiction. Harsimus 1, IT and 11T must be followed by the Board. If there is any “vexatiousness”
or “burdensomeness” it is only the LLCs that are so vexed and burdened by a process that has
been purposely mishandled. The arguments actually raised by Conrail are nothing more than an
admission that Conrail simply does not want to answer the questions posed. The City does not

deny that Conrail sold property east of Marin Boulevard, it just does not want to deal with that

issue either.

Conrail has never adequately or truthfully addressed this jurisdictional or locational issues
with respect to 1420 east of Marin Boulevard or Line 1440. It now takes the same discredited
position as to the status of 1440 that it took in 2006 in regards to the status of 1420 — that it is not
a line just because it says so. It uses this same misleading position to claim that discovery to test
that same misleading position is somehow barred in an action filed two years after Conrail’s
position was discredited. Both Conrail and the City have a distinct and demonstrated interest in
misrepresenting the status and location of rail lines affected by the Board’s actions in response to
this petition. Both lines 1420 and 1440 where fransferred to Conrail under the Final System Plan
in the same manner. Indeed Mr. Montange in 2006 represented to the board that “the property in
question here (by [1985] called the Passaic and Harsimus Branch/Hudson Street Track . . . )

would remain highly profitable . .. was heavily used by multiple shippers for through traffic
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moving in interstate commerce for over a decade afier it was transferred to Conrail. (City’s May
9, 2006 Rebuttal Statement Document 216520 p.19 FD-34818).

Conrail has the ability to answer the question posed without burden or vexatiousness. If,
as Conrail suggests by its timeliness objection it was relevant in 2006 then its relevant now.
Conrail should be put to its proofs. If, as Conrail suggests it was an extremely simple task for the
LLCs to have determined whether or not 1420 was a regulated line of rail in 2004, Conrail is

certainly in a much better position to answer those questions, then or now.’

Conrail’s inability to determine which of its lines require Board abandonment approval, and
it sale of lands prior to such a determination, counsels for the imposition of the burden of
disproving Board Jurisdiction on Conrail going forward. Conrail does not explain why the
admission of facts that it, as the regulated entity should be aware of, or at least in possession of,
is in any way “burdensome” of “vexatious”™, Conrail’s willful ignorance of its regulatory
obligations is not a result of the LLCs actions. Conrail does not explain its failure to properly
identify which lines it needs to abandon, which those it does not, and where those lines may
actually be. This is the second time in the past nine years that Conrail admits to having

unilaterally decided that it may abandoned a rail line without express Board approval.

If Conrail is unwilling to state whether or not its lines are subject to Board abandonment
jurisdiction prior to divesting them, then Conrail should be forced to proceed as if all its lines are

subject to such authority unless and until the Board determines that such authority is not needed.

SPECIFIC RELIEF REQUESTED

? Indeed even in FD-34818, Fritz Kahn, Esq., counsel for the LLCs in that action, took a position
different than that taken by Conrail as to why the LLCs property was not part of Line 1420. He
did not adopt Conrail’s position, but presented good faith arguments that perhaps would not have
been made had Conrail fully and properly discharged its regulatory obligations.
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Conrail’s Refusal To Answer Should be Deemed an Admission of Each Request or be
Compelled to Properly Respond

Pursuant to 49 C.F.R. 114.27(a) a matter is deemed admitted if within the time provided
for a denial, unless a denial or objection is timely received; moreover, in denying an admission,
the denial must fairly meet the substance of the requested admission. Here Conrail has simply
refused to respond to the requests for admissions individually, and issued a perfunctory blanket
denial, without meeting the substance of any of the requests for admission. The objections raised
by Conrail are not procedurally proper objections to discovery (nor are they otherwise

substantively proper objections),

Under these circumstances, the Board should issue an order either deeming all items
admitted by Conrail, or enter an order compelling Conrail to admit or deny the requested
admissions, in accordance with the requirements of 49 C.F.R. 1114.27(a) and in a reasonable

period of time, not greater than 30 days.

The City Should Be Compelled to Properly Respond to the Requested Admissions, or the
Requested Admissions should Be Deemed Admitted and Impertinent Responses Stricken

The City is under a responsibility to respond to discovery. Though the City ostensibly
responded to each request for admission with an admission, or objection. Notably the City did
not deny any of the requests for admission. Yet the City’s admissions are not unequicoval, are
unclear, and are otherwise diluted by irrelevant objections and editorialization, in violation of 49

CF.R. 1114.27.

As with Conrail, the City’s objections are not procedurally proper objections to
discovery (nor are otherwise substantively proper objections). All of the requests for admission

deal with the issue of the location and status of Lines 1440 and 1420 east of Marin Boulevard, an
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issue presently of relevance to this action. It is not a proper objection to discovery to claim that
information otherwise relevant may be used in an irrelevant manner, as the City has effectively
done in response to cach request. Nor is it a proper objection under 49 C.F.R. 111.27 to claim
that the attorney for the party propounding discovery has not provided the responder with the
reasons such admission is sought, or explained how such information will be used. Nor is it a
proper objection to a request for admission, to claim lack of knowledge, information, or
investigation, when no reasonable inquiry has even been attempted as is the case here. Id. Nor is
it a proper objection to a request to admission to offer editorialization based on supposition and

surmise as to possible future, impermissible use of the information to be admitted.

The City’s responses, rather than clarify issues (as is the purpose of requests for
admissions), serve only to further confuse them. For example, many of the City’s responses or
objections to the requests for admission are cither contradicted by, or are, inconsistent with the
City’s prior statements and submissions not only in this action, but in FD-34818 as well. That
the City has not attempted to respond to the requests for admission in good faith is evidenced by
the fact that the City refused to admit to the genuineness of documents (the Final System Plan
and Fairfax Leary Deed) that are copies of documents that the City itself submitted to the Board
in support of its position in FD-34818, and its failure to conduct a reasonable inquiry of matters

sought admitted as required by 49 C.F.R. 1114.27.
Given the City’s response, it is necessary to address the requested relief in detail.

Response to Request for Admissions ##1.2, 6. 10, 11,21,

The City admits the truth of these requests for admissions. The Board should issue an

order deeming them admitted, without regard to the City’s objections which are improper for the

27




reasons explained herein, and which are an attempt to improperly dilute or limit the use of such
admissions in violation of the rule, or otherwise be limited by City’s improper limiting

editorialization.

To the extent it is not clear whether or not the City actually admitted this request for
admission, an order compelling a response requiring the City to admit or deny the requested

admissions in accordance with the requirements of 49 C.F.R. 1114.27(a), should be issued.

The test of the City’s intention to obfuscate, while at the same time claiming there is no
issue because it gave a full admission, will be the scope of its response to this motion. Anything
other than than a simple: “yes — admitted” will suggest that the Board should either order the
matter admitted or compel the city to admit or deny. The time to editorialize and obfuscate has

passed.

Response to Reguest for Admission #3

Given the City’s incorporation of its response to Request for Admisston #1, which was
admitied, the LLCs consider this item admiited as well. The Board should issue an order
deeming this request for admission admitted, without regard to the City’s objections and
editorialization which are improper for the reasons explained herein, and which are an attempt to
improperly dilute or limit the use of such admission in violation of the rule. To the extent that the
City wants to raise objections to the LLCs’ future use of its admission, those objections can be

raised at the proper time.

To the extent it is not clear whether or not the City actually admitted this request for
admission, an order compelling a response requiring the City to admit or deny the requested

admissions in accordance with the requirements of 49 C.F.R. 1114.27(a), should be issued.
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Response to Request for Admissions ##4, and 5

Given the City’s incorporation of its response to Request for Admission #1, which was
admitted, the LLCs consider this item admitted as well. The Board should issue an order
deeming these requests for admissions admitted, without regard to the City’s objections and
editorialization which are an attempt to improperly dilute or limit the use of such admission in
violation of the rule. To the extent that the City wants to raise objections fo the LLCs® future use

of its admission, those objections can be raised at the proper time.

To the extent it is not clear whether or not the City actually admitted this request for
admission, an order compelling a response requiring the City to admit or deny the requested

admissions in accordance with the requirements of 49 C.F.R. 1114.27(a}), should be issued.

As explained, the issues raised in these requests for admission have not been adjudicated,
but were specifically preserved by Circuit Court in Harsimus II. The LLCs are not bound to rely
on the City’s admissions in prior actions. As a party to this matter, Intervenors have a right to
establish admissions for purposes of this proceeding. The City’s contradictory positions
regarding the matters sought admitted since 2006 highlight the need for the City to respond to the
requests for admissions at this time. Indeed, under 49 C.F.R. 1114.27(b) admissions are made

only for the purposes of the proceeding in which they are sought .

Response to Request for Admission #7

The City provides a qualified admission of the truth of requested admission #7. The
Board should issue an order deeming it fully admitted. The City’s claim that it does not know
where Line 1420 ends is contradicted by the City’s position in FDD-34818 that Line 1420 ended at
the edge of the Hudson River. The City, at a minimum, must explain this difference of position.
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Moreover the City’s objections which are an attempt to improperly dilute or limit the use of such
admission in violation of the rule. To the extent that the City wants to raise objections to the

LLCs’ future use of its admission, those objections can be raised at the proper time.

The Board should issue an order deeming this request for admission fully admitted,
without regard to the City’s objections and editorialization which are improper for the reasons
explained herein, and which are an attempt to improperly dilute or limit the use of such
admission in violation of the rule. To the extent that the City wants to raise objections to the

LLCs’ future use of its admission, those objections can be raised at the proper time.

If not deemed fully admitted by the Board, an order compelling a proper response should
be issued admit or deny the requested admissions, in accordance with the requirements of 49

C.F.R. 1114.277(a), should be issued.

Response to Request for Admissions ##8. 9, 19, and 20

These Board should issue an order deeming these requests for admission admitted
because counsel willfully refused to address them. The Board should issue an order deeming this
request for admission admitted, without regard to the City’s objections and editorialization which
are improper for the reasons explained herein, and which are an attempt to improperly dilute or
limit the use of such admission in violation of the rule. To the extent that the City wants to raise
objections to the LLCs’ future use of its admission, those objections can be raised at the proper

time.

Under 49 C.F.R. 1114.27(a) a party cannot fail to admit or deny a matter for lack of
information unless a reasonable inquiry has been made, and only then if the information is not

known or readily available to the party. Here the City has refused to admit or deny these requests
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for admission on the basis that they were not in possession of a document referred to in these
requests for admission, Exhibit B to the Declaration of David B. Dixon (“Dixon Declaration™).
The LI.Cs requested admissions not as to the genuineness but of the accuracy of the Dixon

Declaration.

The Dixon Declaration was at all times available for inspection, copying and otherwise
by Mr. Montange. It has been served upon him at least several times in his capacity as counsel
for the City. The Dixon Declaration was filed not only as Exhibit O2 to the LLCs’ Petition in
FD-35825, (an action where the City is represented by Mr. Montange) but also with the D.C.
District Court, in Harsimus ITI, where the City was a party and Mr, Montange appeared pro hac
vice on behalf of the City. As such, Mr. Montange consented to the electronic service of papers
under the Court’s Rules, Mr. Montange never claimed he did not have access to the Dixon
Declaration in that action, nor did he ever request it. It is still available on PACER. It is assumed
that Mr. Montange, in keeping with his responsibilities reviewed the Dixon Declaration at that
time. At no time afier receipt of the requests for admission did Mr. Montange or the City
otherwise request a copy of the Dixon Declaration or claim that it was unavailable or otherwise
unreadable to him or his clients.’’ If Mr. Montange had requested another copy of the Dixon
Declaration, it would have been provided as would any further technical help need by him to

address the Dixon Declaration Exhibit.

' As to his claim that he does not have adequate software, that is an absurd statement. The
document in his possession is in “pdf” format and can be opened, reviewed, magnified and
scrutinized in minute detail utilizing the free software, Adobe Reader. If Mr. Montange cannot
properly equip himself as an attorney representing clients in federal practice, he should do so,
and before raising meritless technical objections in response to this motion.
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If not deemed fully admitted by the Board, an order compelling a proper response should
be issued requiring the City fo admit or deny the requested admissions, in accordance with the

requirements of 49 C.F.R. 1114.27(a).

Response to Request for Admissions ##12 18, 23

The City neither admitted nor denied these requests for admission. As such, the Board
should issue an order deeming this request for admission admitted, without regard to the City’s
objections and editorialization which are improper for the reasons explained herein, and which
are an attempt to improperly dilute or limit the use of such admission in violation of the rule. To
the extent that the City wants to raise objections to the LL.Cs” future use of its admission, those

objections can be raised at the proper time.

An answering party may not give lack of information or knowledge or investigation as a
reason for failure to admit or deny unless it states that it has made reasonable inquiry and that the
information known or readily known to it is insufficient to enable it to admit or deny. 49 C.I'.R.
1114.27(a). Contradicting the City’s representation that it has not studied the situation of line
1440 are its submissions in FD-34818, where the City, at length discussed the nature and use of
the Hudson Street Industrial Track, Line 1440. (See e.g. City’s May 9, 2006 Rebuttal Statement,

Document 216520 FD-34818).

If not deemed fully admitted by the Board, an order compelling a proper response should
be issued requiring the City to admit or deny the requested admissions, in accordance with the

requirements of 49 C.F.R. 1114.27(a).

Response to Request for Admissions ##13, 14, 15, 16.
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The City has not admitted or denied these requests for admission and they should
therefore be deemed admitted. The Board should issue an order deeming them admitted, without
regard to the City’s objections and which are improper for the reasons explained herein, and
which are an attempt to improperly dilute or limit the use of such the information sought in

violation of the rule, or otherwise be limited by City’s improper limiting editorialization.

To the extent the Board is unwilling to enter an order deeming these requests for
admission admitted, an order compelling a response requiring the City to admit or deny the
requested admissions in accordance with the requirements of 49 C.F.R. 1114.27(a), should be

issued.

Response to Request for Admissions ##17, 22

The City has not admitted or denied these requests for admission and they should
therefore be deemed admitted. As such the Board should issue an order deeming these requests
for admission admitted, without regard to the City’s objections and editorialization which are
improper for the reasons explained herein, and which are an attempt to improperly dilute or limit
the use of such admission in violation of the rule. To the extent that the City wants to raise
objections to the LLCs’ future use of its admission, those objections can be raised at the proper

time.

An answering party may not give lack of information or knowledge or investigation as a
reason for failure to admit or deny unless it states that it has made reasonable inquiry and that the
information known or readily known to it is insufficient to enable it to admit or deny. 49 C.F.R.
1114.27(a). Contradicting the City’s representation that it has not studied the situation of line

1440 are its submissions in FD-34818, where the City, at length discussed the nature and use of
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the Hudson Street Industrial Track, Line 1440 as a line of freight. (Sce e.g. City’s May 9, 20006

Rebuttal Statement, Document 216520 FD-34818).

Response to Reguest for Admissions #24

The City neither admitted or denied this request, as such, the Board should issue an order
deeming this request for admission admitted, without regard to the City’s objections and
editorialization which are improper for the reasons explained herein, and which are an attempt to
improperly dilute or limit the use of such admission in violation of the rule. To the extent that the
City wants to raise objections to the LLCs’ future use of its admission, those objections can be

raised at the proper time.

To the extent it is not clear whether or not the City actually admitted this request for
admission, an order compelling a response requiring the City to admit or deny the requested

admissions in accordance with the requirements of 49 C.F.R. 1114.27(a), should be issued.

An answering party may not give lack of information or knowledge or investigation as a
reason for failure to admit or deny unless it states that it has made reasonable inquiry and that the
information known or readily known to it is insufficient to enable it to admit or deny. 49 C.F.R.
1114.27(a). Contradicting the City’s representation is its position in FD-34818 that Line 1440
emanated from the Embankment. (See e.g. City’s May 9, 2006 Rebuttal Statement, Document

216520 FD-34818).

Conclusion
For all of the foregoing reasons the motion by the LLCs pursuant to 49 C.F.R. 1114.27,
and 1114.31, for an order to clarify responses to requests for admissions and to otherwise

compel proper responses to Requests for Admissions tendered to the LLCs from Consolidated

34




Rail Corporation, City Of Jersey City, Rails To Trails Conservancy, and the Pennsylvania
Harsimus Stem Embankment Preservation Coalition, should be granted.
Respectfully submitted,
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Secaucus, New Jersey 07096

Telephone: 201-863-4400

Fax: 201-863-2866

Counsel for Intervenors

WATERS, McPHERSON, McNEILL, P.C.

&

DANIEL E. HORGANU

BY:

Dated: December 8, 2014
834657.1

CERTIFICATE OF SERVICE

I, Daniel E. Horgan, hereby certify that on December 8, 2014, I caused a copy of the foregoing to

be served by First Class mail upon those on the below Service List.

WATERS, McPHERSON, McNEILL, P.C.

DANIEL E. HO

RGAN U

Dated: December §, 2014
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SERVICE LIST

Counsel for Jersey City, Coalition, RTC:
Charles H. Montange

426 NW 162" Street

Seattle, WA 98177

Counsel for Rails to Trails Conservancy (RTC)
Andrea Ferster, Esq.

General Counsel

2121 Ward Court NW, 5% floor

Washington, D.C. 20037

Counsel for Conrail:

Robert M. Jenkins, 111, Esq.
Mayer Brown LLP

1999 K Street, NW
Washington, D.C. 20006-1101

Former Counsel for LLCs
Fritz Kahn, Esq.

1919 M Street, NW

7" Floor

Washington, D.C, 20036

And the following self~represenied individuals or entities:

Robert Martin

Daniel D. Saunders

NJ Department of Environmental Protection
State Historic Preservation Office

P.O. Box 420

Trenton, NJ 08625-0420

Massiel Ferrara, Director

Hudson County Planning Division
595 County Avenue

Bldg. 1, Second Floor

Secaucus, NJ (7094

Ron Emrich

Executive Director
Preservation New Jersey
310 W. State Street
Trenton, NJ 08618
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Michael D. Selender

Vice President

Jersey City Landmarks Conservancy
P.0. Box 68

Jersey City, NJ 07303-0068

Eric Fleming

President

Harsimus Cove Association
344 Gove Street

P.O. Box 101

Jersey City, NJ 07302

Jill Edelman

President

Powerhouse Arts District Nbd Ass’n
140 Bay Street, Unit 6J

Jersey City, NJ 07302

Robert Crown

Vice President of Communications
The Village Neighborhood Association
365 Second Street

Jersey City, NJ 07302

Dan Webber

Vice President

Van Vorst Park Association
289 Varick Street

Jersey City, NJ 07302

Gretchen Scheiman
President

Historic Paulus Hook Ass’n
121 Grand Street

Jersey City, NJ 07302

Gregory A. Remaud
Conservation Director
NY/NI Baykeeper

52 West ['ront Street
Keyport, NJ 07735

Sam Pesin

President
Friends of Liberty State Park
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580 Jersey Avenue, Apt. 3L
Jersey City, NJ 07302

Daniel H. Frohwirth

Jersey City Landmarks Conservancy
P.O. Box 68

Jersey City, NJ 07303

Eric S. Strohmeyer
Vice President, COO
CNI Rail Corporation
81 Century Lane
Watchung, NJ 07069

Maureen Crowley

Embankment Preservation Coalition
263 Fifth Street

Jersey City, NJ 07302

Greg Remaud
NY/NJ Baykeeper
52 w. Front Street
Keyport, NJ 07732

Gretchen Scheiman
President

Historic Paulus Hook Ass’n
121 Grand Street

Jersey City, NJ 07302
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BEFORE THE SURFACE TRANSPORTATION BOARD
Washington, D.C.

Docket Number AB 167(SUB-NO. 1189X)

CONSOLIDATED RAIL CORPORATION
-ABANDONMENT EXEMPTION-
IN HUDSON COUNTY, NJ

Tntervenors’ Requests for Admissions from Party
49 C.F.R, 1114,27 et seq.

To:  Consolidated Rail Corporation (“Conrail™)

PLEASKE TAKE NOTICE that the Intervenors, 212 Marin Boulevard, LILC, 247 Manila
Avenue, LI.C,, 280 Frie Street, LLC,, 317 Jersey Avenue, LLC, 354 Cole Street, LLC,
389 Monmouth Street, LI.C, 415 Brunswick Street, LLC, and 446 Newark Avenue, LLC
(Collectively “Intervenors™ by and through their attorneys, Waters, McPherson,
MceNeill, P.C., request admissions and responses by Conrail to the mattezs set forth in this
request, including the genuineness of any documenis described herein, for purposes of the

pending proceeding only, pursuant to 49 C.E.R. 1114.27 et seq.

Pursuant to 49 C.F.R. 1114.27(a), the matters set forth herein shall be deemed admitted

by Conrail, unless within fifteen days after service hereof, Conrail serves its response

upon the LLCs to the attention of: Daniel E. Horgan, Esq., Waters, McPherson MeNeill,
P.C., 300 Lighting Way, P.O. Box 1560, Secaucus NJ 07096, dehorgan@lawwmm.com.




Requests for Admissions

. In 1976, Contsil received a line of railroad identified as Line Code 1420 in the
records of the United States Railway Association {"Line Code 1420”) by deed
from Fairfax Leary, as Trustee of the Property of the United New Jersey Railroad
and Canal Company, Debtor (“Tairfax Leary Deed”).

. The excerpted portions of the Faisfax Leary Deed, including its description of
Line Code 1420, (on Liber 3286 pg 762) attached as Exhibit 1 to this request, are
genuine portions of the Fairfax Learj! Deed.

. According to the Fairfax Leary Deed, Line Code 1420 originates in the County
[of Hudson| at Harsimus Cove.

. In the Final System Plan of the United States Railway Association (“Final System
Plan”.), at page 272, Line Code 1420 is deseribed as running between Milepost 1.0
to Milepost 7.0.

. The excerpted portions of the Final System Plan attached as Exhibit 2, listing Line
Code 1420 as running between Milepost 1.0 fo Milepost 7.0, are genuine portions
of the Final System Plan.

. Line Code 1420 was used in the transport of freight by rail from customérs at the
time of its transfer to Conrail.

. The portion of Line Code 1420 lying to the east of Marin Boulevard (formerly
Henderson Sireet) between Marin Boulevard and Milepost 1.0 at Harsimus Cove,
was included within the property conveyed to Conrail by the Fairfax Leary Deed, ‘
. 'The Iécation of the portion of Line Code 1420 as conveyed ta Conrail by the

Fairfax Leary Deed and lying fo the east of Marin Boulevard (formerly Henderson




Street) between Marin Boulevard and Milepost 1.0 in Harsimus Cove is
accurately depicted as a portion of the red colored, dashed line labeled “1420 Line
Per LLCs™ on Exhibit B to the Declaration of David B. Dixon (“bixon
Declaration”) (visible when the .pdf layer “Line 1420 1976-79 per Analysis” is

selected). [ The Dixon Declaration was filed in the maiter of City of Jersey City v.

Consolidated Rail Corp., et al., United Siates District Court for the District of

Columbia Docket No, C.A. 09-01900-CKK on 09/06/12 as Document 82. Exhibit
B to the Dixon Declaration was docketed in that matter as Document 82-2].

9. The location of {he portion: of Line Code 1420, described in the Final System Plan
and lying to the east of Marin Boulevard (formerly Henderson Street) between
Marin Boulevard and Milepost 1.0 in Harsimus Cove is accurately depicted as a
pottion of the red colored, dashed line labeled “1420 1ine Per LLCs” on Exhibit
B to the Dixon Declaration,

10, The entirety of Line Code 1420 was a line of rail subject to the regulation of the
former Interstate Commerce Commission (“ICC”), now the Surface
Transportation Board (“STB™), at the time it was conveyed to Conrail in. 1976 by
the Fairfax Leary Deed.

11. Conrail had not petitioned the ICC or the STB for express abandonment (or
exempt abandonment) authorization, nor received any abandonment authority
from the ICC or STB for any portion of Line Code 1420, prior to 2009.

12. In 1976, Conrail received a line of railroad identified as Line Code 1440 in the

tecords of the United States Railway Association (“Line Code 1440”) by deed




from Fairfax Leary, as Trustee of the Property of the United New Jersey Railroad
and Canal Company, Debtor (“Line Code 1440”).

13. The excerpted portions of the Fairfax Leary Deed, including its deseription of
Line Code 1440, (on Liber 3286 pg 769) attached as Exhibit 3 tothis request, are
penuine portions of the Fairfax Leary Deed.

14, According to the Fairfax Leary Deed, Line Code 1440 terminates in the County 1
¥ blocks west of the intersection of Warren and Essex Streets.

15. In the Final System Plan, at page 272, Line Code 1440 is described as running
between Milepost 0.0 to Milepost 1.3.

16. The excerpted portions of the Final System Plan, page 272, attached as Exhibit 2,
listing Line Code 1440 as running between Milepost 0.0 to Milepost 1.3, are
genuine portions of the Final System Plan.

17. Line Code 1440 was used in the transport of freight by rail from customers at the
time of its fransfer to Conrail.

18. Line Code 1440 was included within the property conveyed to Conrail by the
Fairfax Leary Deed.

19. The location of Line Code 1440 as conveyed to Conrail by the Fairfax Leary
Deed is accurately depicted as a portion of the blue colored, dashed line Iabeled
“1440 Line Per LLCs” on Exhibit B to the Dixon Declaration (visible when the
pdflayer “Line 1440 1976-79 per Analysis” is selected).

20. The location of Line Code 1440, as identified in the Final System Plan is
accurately depicted as a blue colored, dashed line labeled “1440 Line Per LLCs®

on Exhibit B to the Dixon Declaration.




21. The entirety of Line Code 1440 was a line of rail subject to the regulation of the
former ICC, now the STB, at the time it was conveyed to Conrail in 1976 by the
Fairfax Leary Deed.

22. Conrail has never petitioned the ICC or the STB for express abandonment (or
exempt abandonment) authorization, nor received any abandonment authority
from the ICC or STB, for any portion of Line Code 1440.

23, At the time it was conveyed to Conrail in 1976, Line Code 1440, as desctibed in
the Final System Plan, ran from the vicinity of Essex and Warren Streets in Jersey
City, and intersected with Line Code 1420 ata diétmce of 1.3 miles from Essex
and Warren Streets.

24, At the time it was conveyed to Conrail in 1976, Line Code 1440, as described in
the Final System Plan, intersected with Line Code 1420 at a location which is
accurately shown as being in the vicinity of Luis Mufioz Marin Boulevard. (Marin
Blvd.), just south of Sixth St., on Exhibit B to the Dixon Declaration.

DATED: November 12, 2014

DANIEL E. HORGAN, DgéAR #239772
WATERS, McPHERSON, McNEILL, P.C.
300 Lighting Way

Secaucus, New Jersey 07096

Telephone: 201-863-4400

Fax: 201-863-2866

Counsel for Intervenors




CERTIFICATION OF SERVICE
I, Daniel E. Horgan, an attorney-at-law of New Jersey, New York, and the District of

Columbia, hereby certify that on November 12, 2014, I caused service of this Requests for

- Admissions to be made upon:
Robert M. Jenkins, 11T, Counsel for Conrail

via UPS Overnight Mail at the address for Mr. Jeakins listed on the below Service List, and
that 1 ﬂlﬂher caused service of & copy of this Requests for Admissions to be made U.pOI\l those

listed on the below Service List at the addresses listed therein by First Class Mail on
November 13, 2014.

By:

DANIEL E. HORGAN, DC'gAR #239772
WATERS, McPHERSON, MeNEILL, P.C.
300 Lighting Way

Secaucus, New Jersey 07096

Telephone: 201-863-4400

Fax: 201-863-2866

Counsel for Intervenors

Dated; November 12, 2014

SERVICE LIS

Counse] for Jersey City, Coalition, RTC:
Charles H. Montange

426 NW 1627 Street

Seattle, WA 98177

Counse! for Rails to Trails Conservancy (RTC)
Andrea Ferster, Esg.

General Counsel

2121 Ward Court NW, 5% floor




Washington, D.C. 20037

Counsel for Conrajl:

Robert M. Jenkins, I11, Esq.
Mayer Brown LLP

1999 X Street, NW
Washington, D.C. 200061101

Former Counsel for LLCs
Fritz Kahn, Esq.

1919 M Street, NW

7% Floor

Washington, D.C. 20036

And the following self-represented individuals or entities:

Robert Martin

Daniel D. Saunders

NJ Department of Environmental Protection
State Historic Preservation Office

P.0O. Box 420

Trenton, NJ 08625-0420

Massiel Ferrara, Director

Hudson County Planning Division
595 County Avenue

Bldg. 1, Second Floor

Secaucus, N 07094

Ron Emrich

Executive Director
Preservation New Jersey
310 W. State Street
Trenton, Nj 08618

Michael D. Selender

Vice President

Jersey City Landmarks Conservancy
P.0O. Box 68

- Jersey City, NJ 07303-0068

Eric Fleming

President

Harsimus Cove Association
344 Gove Street




P.O. Box 101
Jersey City, NJ 07302

Jennifer Greely ~ UNABLE TQO FORWARD
President

Hamilton Park Neighborhood Assoc.

22 West Hamilton Place™ - '
Jersey City, Nj 07302

Jill Edelman

President

Powerhouse Arts District Nbd Ass'n
140 Bay Street, Unit 6]

Jersey City, Nj 07302

Robert Crown

Vice President of Communications
The Village Neighborhood Association
365 Second Street

Jersey City, N] 07302

Dan Webber

Vice President

Van Vorst Park Association
289 Varick Street

Jersey City, NJ 07302

Gretchen Scheiman
President

Historic Paulus Hook Ass'n
121 Grand Street

Jersey City, NJ 07302

Robert Vivien
President

Newport Nbd Ass’n
ADDRESS UNEKNOWN

Delores P. Newman

NJ Committee for'the East
Coast Greenway
ADDRESS UNKNOWN

Gregory A. Remaud
Conservation Director




NY/NJ Baykeeper
52 West Front Street
Keyport, NJ 07735

Sam Pesin

President

Friends of Liberty State Park -
580 Jersey Avenue, Apt. 3L

Jersey City, N] 07302

Danie] H. Frohwirth

Jersey City Landmarks Conservancy
P.0. Box 68

Jersey City, N} 07303

Valerio Luccio
CivicJC
ADDRESS UNKNOWN

Eric S. Strohmeyer
Vice President, CO0O
CN]J Rail Corporation
81 Century Lane
Watchung, NJ 07069

Maureen Crowley

Embankment Preservation Coalition
263 Fifth Strest

Jersey City, N] 07302

Karen Votava - UNDELIVERABLE
East Greenway Alliance

27 North Road

Wakefield, R1 02879
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exnamants and vighte of srcons to the rond propmety reserved wnd excopled from this conveyamwe atrast the
seul yroparly comveyefl by thls Deed {axcapt wr otharwizs provided In this Dead), #van I such essements
and yights wonld otherwips arise by muean of ascesdly, Jnplieation-or other oparstion of Jaw, statuts,
vrdinancs, Tulb o regulation of any governmentad entity, Bor Bursrer, Boweven, to ([ thaas erspments
ard Tights reseryad and axcaptod fn Parapesph D abees, {15 oll exiathy leansas, pospments, Yamans {other
%ﬁm;fmmmﬁnﬁwj asde;ma e mm'gimx fos thint par

sint agrecmants , any, 4 rtod party
mmwﬁmmmmmmnvuymmmmmwmmmm

‘The Grzntor harshy covenatits thut £ Grentor will pardorm, aresuls, seimswledpa snd deliver pny end
nlf such fSurthor acts, deeds, paslgrumants sod otber bnntrumonta =n may bo Fezsonably ragussted by tha
Ticantos o copvny, contirm, shaclly, Meptlly of more praviuly deseribe the pazd property and the casnmonts
undl Tirhts eonveyed by this Déad ur intonded 50 to bb I erdar to serry ont the tent of this Tood Inlight of
tha designutions atelsd o the Finad Syctons Pl which hes beon erridfisd to the Speedsl Court by tha
Uriitpd Btatex Raftway Association prrsasst to the Act, and to sffoct tha recordation of, or obharwiss parfest,
tids Daad and all sich afhar datde, suslgnmants and Instrmmants andar xoy ayplicblnststiute, crdtoants, rolo
ar pagulation, -

The Granict Jowhy covennnta thet the Granted will porferm, axomile, selmowiodge and dellvar my and
a4 such further acta, deeds, asslgnments snd oibar instroments as ey be Toszonably requested by the
Granter to wonflom, elactly, Mdentily or nore proclosly deseddbn Whe Tord propary nnd the assomnpty s
rights ypperved end cxeapted from this aveyanos ox ntondsd x5 s ha b erder to carry ant the fnitant of this
Deod B Tt of the destgnationn conteined in sueh Firel Syatom Flan, and o ofest the reeniadinn of) o
etherwiso parfoct, this Decd and all such othsr doeds, anslgnents wod insteumonts nedar any spplieshle

ciahits, srifnsnen, ruls of regoliatly . . —_
i i 8- w0280 1« 700
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. By neceptance of thia Deed, the Crantes {a) syrees to perform ensh of the oblzations hﬂfasad on tbs
- Grantee by the torms of this Deed, nid (%) asapmss and sgreea {s perform snd cbserve all ohligations and
. conditions op the part of the Srantor or i Grantor's predeecssty in s to be performsd or ohaerved that svjse
. or acerue ghter the date of Selivery of this Deet] under sl licenzes, essoments, fenses (diher thin thore which
sty may have bean ereztnd bn sepure payment of & fMmucit obligntlon) and opersiing, trackepa right apd jot
- fueility agrepments (sotject, howevor, o tha termy theraol) which iy canveyed by this Daod and nnder
td whith this conveynned ls mzde anbfert, provided thit the Grontes szsnmes vo cblipetion o Habflity Ot
aviyan aftar the dete of delivery of this Deed out of nuy avent, et or faliyre { 2ot thet aecurred prior iefets
and, wheve an ohllgation or Habfilty ja related 1o 2 prxdod which it both hefare and aftas such date, the Grantos
nygumes only thal portien of ths obilgation or hebllity which 3z reasonably allocabls 10 the part of the peried
alter mich dete. Conttyraptly wlih thadelivary of thla Doed, tha Gronlez is deﬁmﬁn{iw the Granter ¢ separats
insterment exected by the Grantes selowwledging receipt and aceptans of this Deed nod affitmdng the
provisions of this parmgraph,
AY of the covenants of the Graster end the Erantes, reapextively, shail he deerted to be rea? covanants snd
=hed) ron with the Jond,
The words "Granter” end “Grantes” weed heraln ahall be constroed s © they resd "Grantme™ apd
“Gramses”, respectively, whanevar the sonse of this Desd s veqolres and, whether singuler or-pharal, such
woopds ghall be deemed fo include In o)) caace tha suscessors snd szaigns of the yesppetive pavties,

Thin topeayznct and the ufatlﬂc covarsnta of ke Bruntor are mbde by the Grantor s Trastes of thy
proparty of the Dulsor, and nel Individually, end this eonvayance It ade withuot covenants of tith oy any
warrmnties exproct iy fuplied, v

N ¥
Tt WiTzsEss Wirensoy, tha Grantor hu axeceied this Daed this 31 dny of Mareh, 1978,

[
- e et

- Blgred and Ackne»:fhdged _
i thé Fresate ol UNITED NEW JERSEY RAILROAD
¢ B i AND CANAL COMPANY, DEBTOR
- Auosy Brewmd | 9 ' D RE’EG
Gt S Reitheihy W Ll
B s oeTYIZ s ¢
DONALD LAN

DISTRICT OF COLIMBIA, B SELNEARY OF STATA
+
On this 5? duy 'of Mavch, 1878, bafors me, u Notary Pulitle anthoriesd to take acknowledgemonts
grd proafs inthe District of Colpnbla, persanafly appeaved Falrfox Leary, pavsenslly lotown Lo me to bo the
person whose nama j& subseribed to the forepolng Deed, hearing the asms date e thiz certifieals of

Eyy 1,
e _n':lhq

R

oot

"u;{_@';.
A

O Mkp l:.‘-'" [
R
Tata

Canal Company,

atknowlsdgement, and ath:wwgggeﬂ himealf to bo the Troates of the Property of The United New Jorsey

dowy arad 1hat bre exeented the forngeing Deed a8 hia fyee aet ped doud 5

ARkAE tup Kl prerosel tharsin conbained,

Yap mensor, | hareunto 1ok my hand pad official seal,

: -%Egﬁ“’f

<3286 1« 76
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EXHIBIT A

o TES DExp BY AND BeTwEeN . - . -
FAIRFAX LEARY,
A TRUSTEE OF THE PROPERTY OF
4% UNYZED NEW JERSEY RATLROAD AND CANAL CONPANY, DEBTOR
AND

CONSOLIDATED RATL CORFORATION

DESGRIFTION OF REAL PROPERTY Ocry 2 5
) Ty % EF{? @
LOGATED IN Sy
: nay o LAy
- Sy —
Gounty af.‘ Hudson, Skate of New Tersay
s
eguiainad of Tustration end nol -
o the gt e o fern ‘“““”s”’“’““”"’“’“?b’“{mmsmwm A
mﬂmnfmpuhlkarprhmw Ehway,aﬁay m‘uﬁm‘ waybatwunonepmurma Grantor's resl
properly and

This Bxtihit A conslrdaof  tHa following pagesranbys B-1y A2, A-3, A-de BB BT

A~8 ¥ 3—9 ¥ A—lﬂ r A—J.l.
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Docment Hso,

DHY-CRL=RE-4 o

Flvoate in the County of Hudson, State of New Jerusy,
and being The United Rew Jarssy Rallrosd and Canal Company®s
ling of roflrond knowsn ag the Paon Centwal Harpimes Kranch
and belng all tha yenl propaciy In the County lylng im, ender,
above. along, comtlgieds to, edlacest to ox connectiug to

v

such line,

fnch line originates in the Combty ab Fargimus Cava, :
pagded thycuuh Journal Square, and terminster in the- Counts :
neay the junchion with the Penn Tenliral Hew York-Bhiladelphix
Hain Lins, wast ng tha Bew Jerssy Tusnplke Oparbead Bridgs,

he iine of raiizosd described harain is ident{fiad as
Iina Cofie 1420 In tha ksoppds o2 the Onited Shates Railiway '
Aspnolablen. S

. ) ?‘LED - -l
Cor JE‘?‘F@ 4

7
%%%5‘3
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secTion A

B@éighéﬁ@hg to ConRail

The vall properties of veflronds i xeorgindznbion ov
of ratlronds léased, operated or controlled by vailronds
in reorganization are designated for transfer to Con-
Rail pursuant to pection 200{c} (1) (A) in accordance
with the generel desigiations seb forth halow, subjech to
the.caoapiions and additions specfied below:

Gonered Designations

Relt Lingt ond Trockage Rdghie—The Rajl Tinos Tals af the
end of fhid section yrovides fhe fletalls sy to the designations
of ral} e wod trackege cight teanstorg to GohBoll by enth
feanaferge, Bafl lue transtors are fndipnted fn the Interest!
olumn of the fnble na "Hae fo UROY Whera “ling to GRQY
deplmptiond ave made, &1 of tho Erpvuferor's sighk, tile and
fateress ave trangfolired, Tenckngs vighl trensfers arg fndl
cated in the Mntéveal” colman’ of the fable ay “TR to GRO%
Undet sudh desighatlons only gperaiing righls pver the tyans.
forov's lines aps transforred by QonEail with the balande of.
ts vight, tile aod Intereb teanyforyell to others, In the otiiep
Qesignationa n this spetton, the tvanelor of peine rail propey-
teg depends on an asgpolation with, o» loshiion nlong tvnpe-
ferved ralt Unes Syoh Qestgrations apply, oxeept pe postif.
cally noted, only o téanafervof wall ifwes, snd not to tranyg
forrod beacleage plghts,

Yards—

v Trnnafovors’ Inforost in a)l [relahh yeedn septeintod -with
rall lnes declgnated o OonXlall, exvepd fov those yarde
offered $o profitablp rallvonds, :

¢+ Lsasehold, oosupanny and nesess rlghds which ave ndgeasney
to $he opernblon of preseat Ambeal services tn s yards
assoaisbod with vall linen deslgnntéd b0 ConRall,

¢ An option (desoribed In Chepker 8) fo purchase dr lesss all
or Yesg o Tyunsfarors’ vemolndng Inferesd in s} prasenger
yords psseplpted with rall ey o which JonRail s desig~
nned wn.interoat,

——?

Faciiiies (Taglpding vxa and donl whevves, Intermodad bevminsds
porvige mnd mainbennnco fngltbles wuoh gy shops, shtp ma-
ohinery, englpehouses, fuel dbabloriy alid rondway hulidingd—
« Tranglevore® fuberest In o}l fealght fnciifiles namcfated with

rali Ynes or yorde or portions thereo! desiganted $o ConRaull,

" axedph for mich faoititles offerd to proftekils railreade,

» Leasthold, ocoupaney and agoess yights In Al passenger
telabed ‘Iacltibica népussnry to the ¢perstlon of present
Arbrale gorvioey niid assotinbet Wwith rail dines deslgndled bo
ConRaik .

¢ Au tition {(fesoribed In Thapter §) jo purohads or tenge.olt
or lesg of Travsfertrs’ remsining Inferest. in all, paegenger
rolnted fpotlitien nesoolabed With tall Hnes I whioh ConBail
15 dedlgnated in Inberent,

Blakigns axd Struchures— .

« Trevstorove’ Intorest.In frelght rolited shrhioures nsbosiatod
with & yard or postion thereof designated to ConRailfrom
Transforor, . .- .

+ Eenyohold, ovsupanpy and soctys tighte necessmy fo bhe
operation of present Ambralc pervioss, In stations sid oftier
gosuenger rolated plructures and sn option {deseribed in
Chupter 8 to_noquive gl or Joss of Tramsferors’ vemelbing
interssy in puch ebruoburey. L.

o Trangferors’ inforest jn thome frelght. Felnted shruobubey
coyoblitsd with rafl Ynes designated o CoriRall which
structures are tsed and besfnl in rall {ransporiation ps thak
tarm ju dofined In Chapter 8, -

s b Zevei Losne with sppropriabe acgesh and osetpancy rghis
of Trasaforats' Intorest In that pottion. of apy strudiyre
tranaferrad o or Jeft with otherd $hen ConRell in which
teiiiproperifon obhirwise dealgnated fo ConRall ave loonted,

Frefph! Cate and Nonpasserger Serviss Tocomolives—Transfero's
Interest in alt frelghh dars and nonpassengar servlec logamotives
exoapt fors ’ '

v Fuoh vuipment wnder leasps ot mesling ledde designation -

stnndards, ond . o
_e snoh sguipmend desighated for offer b6 tho Ghessie,

e,

P .
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FPassenger Heyvite Dooometires—An option {desopibed B4 Chapber
8) %o purchase trensfprors’ Inbevésty In pasmsenger servios
losemaotives, sxospb
¢ syoh squipment yodér Iehses nob meeking lezad dosjznaflon

stindards, and
e gush equipment designnted for effer bo the Chessic,

Paesenger Cars—aAn aption {desoribed in Chaplier 8) o puvghase
trameferors! Interests in pogpongoy sars exosph:
o Buch equipment under 104983 not mepling lense destznabion
shebdprds i
o suoh equlpment dedlgnited tor offer fo the Oikgsle,

Work squipmont—Trangferors' Inborent in workstulpmet exeopts
¢ that offered'{o Chensle, and
o pudh oguipmént- imider leoses not mesting logwé deslgnntion
ptandards,

Roudway muohinorp—Teonsferors' ntevesh in vondway machinery
oxoept
v bhab offevsd to Chessls, pad .
¢ 80oh squipment under lenses nob neeting lessoe desigention
atandmrds,

Migaellaneons eqtidpnsnb—Tronsforors® oborest tn miscellnneous
shuipment axeepdt
& sueh sguipment wnder Jenses not meshng loate depignation
abandards,
v thab equipment offered to Chessig, snd,
e thosa vehicles relnfed ko ¢ontinued administration of the
Brandforo, '

Excephons emd Addiflons

To the extent ndioated, the desighations from each
of the loansferors whoss names hppewr in the pard of
thin secbion which follows wary from the general desig-
nofions,

The following nre excepted from the rail propacty
tromefers of the leted transterors:

Yards—Transterory! inberest in ordy pordions of the followmg
yarde sve designated b0 ConRaofl, ps outilned in the Final
Bystem Plen, Mop Compendhum available. ob the Poblis
Information Office of the Assoclationi

Tronsheer ord
Conheotlisy BTy 00svieprnsverees, Grogml Ford, Gotusithds, Ohls,
- . « A an YBY Yard, Cdhunbia, Ohler
E’hil;rﬁgph\n, Baltlmore & Washinglon 5900 Btyeot, Ohieage, T,

o
United Now Jorsoy B & Gonal Gou..  Brastyllle Yixd, Forsoy Otty, B3,
Hevgimus Cove Yeed, Jordoy Clby, 3T,
Conbral RR of Row S880enssr.oeoten, BFort Tird, Bfiabeth, N,

Transferors’ interest in all of the followhg yardys are. nob
destgnabed So ConBalll

Fyanaferor Yard
Canoda Boullormn Reway Odesesenes Visterla Yred ¥, Briv, Ontode,
Eennp, Tonnd) & Tormingl B R, Co...  Waw Lels Yaed, Row Yerk, .Y,
EHiladeiphle, Ballimors & Washington  Titaor Yavd, Biines, Ind,

LK, Go, HOM ald YDV Ynrd, Galumbiisy, Olio.
P!tt_s:ugk B, Playns & Chlongo Rall- 324 Biooh Yovd, Phlosge, T

why Bo,

Plitsburgl, Youngstowd & Ashiible Giravd Yarg Qlrard, Ohln,

Hallway Oo, Austenta Yard, Avifontiog, Ohle,
Ponstlol QuUitpony e ey oeecnecanee Bptlmort Yoed, Blmicn, MY
Olersland, Ofoimngt, Ohirge & 8%, Nonton Hardor Yard, Bowloa Harbor,

Boals Radfivey, hilch,

Tho purtion (yonstorred to CanBobl of mmy yard {rmnsterred {rom the Ohlenge
Riyer and Inglanp B8, 1 flmbiod 3o {hat 1e0ded fo smiqly Qonlinh oposativna,

T'he following additional vall yropertles of the trans-
forors lisked ave degignobed for trapsfer to ConRadl,
Frosefeior .

Cnnade Souihern Rativond Co.
Dotrols Tver Tynnel Co,
iegara Tiver Bridgé T
Mishijgan Geadral BB, Co.

Tho re}l opertiss In Gonnda ownne by {ke Osnsda Bontharn Ratirond G,
Ehb Dateglt Riyor Tunnel (o, and tho Wiagov River Bridgs Qo, which sre desl-
antod b Joo bo CenBinil aro sith{ist tp the Jollowlny dhternative Jusignntions If 1§
alpredil b determidiod $hdt the dzonslor ol properiies pivered and jopstsd In Jons
odn designeted in fhe TBP dnnnch ho oiftoled wpder the Acd, {hoh
0 3tooit amd Josay Bold Tateipst ntw’m oo Mishigon Cantyad I tho Gontiio
gouthorn Beltiosd Oo, 67l Dotrelklver Tdithel Co., o Ioagehold inferest al
the Pann Getrlisd and thy stopks Intefest of Onuzdn bt (Il pormitied by
JawHi Hhgpes Wivar Brldzo Go, are Gaslgnated Jor trensfef Ty Conlisil,

Bath fho bpstd and the Miarrablva desimmations of thesd propartiss will nol.

Detomne drfeotbve 33 within 00 oy of Uadfleative doto of Enp FRY, Peun Tenfist,

HiohlganCenlrpl, and Opnada Southdn,.ps spnmnrints, itofdole o bieglug
ogieamentor §hla Gt tho Conadian moporites which resorvee fo GokBall frackeso

rlghls whidl, I the jpdeipent of UETA, would provide opafating end oapital

ooste for' GonRotl stnsdloy Lo thosn undor tho doslgnation nud whith ors othsrvise

114 begord with $ho neody of ConRadl,

Mahening Cogl BB, Co.
The ranslorer's tuborest in thy Tato Erde & Bostern Holirend,

Mickignd Jentral Banjivond

ITho ffpnaléror's stook Intarest In the llowlng sorporatione:
Dol Tormlapd Rollroni
Poledo ‘Darrotnst Rodlrond,

Paoiln & Bnsterp Rallway Co,
he ennfaor’s slook IH5ekest In Pho Poorler & Pakdn Unlon Rudiwey,

g6, Towrenes and -Adirondack Rallray Co, ‘
s deslgnntion of S vl proboriies of heBE, Towiency & Adrondack Tnll
Wy G Lo QonRaf i sublsel 10 (he folowlng sllowative deslipabions X 86
snoutd hip detevmbiiot] At Lhe bymisfer delansiod (n the SR, olassmb ownpd
n loostedt It €innds, eomnob by 4tkeked wader the Acl, Yhen the loksohodd
‘ant] Atgok Interasts of tha Pann Cobdral In 4ho -85 Taweicd pnd 2 dreddack
Rettway 0o, nca desighetod fov franshee bo OmER sk

Tndisnapolis Ynjor Rellroad
The lramborgr’s Thosghghd Srtorest in tuo Indipnafiolls Bl Ralirond,

Horwioh & Worooiter Rallepnd Ca,

Fhe grdgnetlon e GouReil-of Yol fgperiies of the Norwleh & Weresator
Teaflyond Go, [e-ewbized to tha gouditlon Hint, 1f within 60 dows of the wieei v
gato of tha PYE, he Horwrigh & Woreester provides for contionlty of operstiony
iy onféry Inte an ogrenmoiltwith nnéthar ibilioad [or enlo or opgration of thi dos-
gnrted gopsriies; the dedgnation-to QonFell wikl nok b aftselive,

Bolh tho deslanation to Sonwtnll sad ths Gsignatipn $¢ Providened & Wpie-
for 6teiil propartios uf i Horwich & Warosstor Tallyond Gpy ero subleok 16 the
condifion P 4 within 80 doyx of tkp offgtiva-dnts of tho FEE P Norwich &
Werssterhaspreson bofl bo AR A n ssund plan be opernte thetaillines dedgnsted
o nnd atket sonVoyuney date, which would sningsta the sume sutvlee chverego
p3 Vhe Bechgnntions would provide, thon these designations wifl nob bo offectiye,

Tamor Resl Bebeie
ho Rensloror's Infeeosta I gl rall progeriins In Bhokeye Yavds
Philadelplia, Dalilnore & Fashingbon Railiond Co.
Tepnateror®a tutbrost In tho sloak of the followeing dorporntions:
TERA of Halnt Lonls
Pithsbsgly, Oharilore & Youghivkipuy
An optieh (desenived in Uhgpter ) (¢ purchnse Tyomsleror's Intosest in iRo
ggot of Waekinghon Terminal Go. &% option to furshase Lvpnsfererts interost in
ek apramont tolaing to oo Tey Oy Tnrd {oleo knnowa ps Sao Joluh Copaly
“Tord in Woelington, 0;0,) .
Thy Provcelarer’s imlerest 1n the Witmington Héovy Repolr Skop adjatent T
tho Biigemerp Yord.

Clovelend, Olnolnnalth Chicago pbd % Lovis )
Tis $sannlror's Tengehold dnterest in the Omibial Rellegad of Tntlenepolia,

Penn Tryok Linos
Thia frantforor'a fntovask in ali highwvey tovenus enuipment teasdil from Mobls
Slor Prieole Lropeiog Gorph, sunfock 1o thelosss deslgmation strndarde deseritad Lo
Ohopter &; alf fanchises, iesnses #rd olor opernting nithortlios, and an oplien
to soijulirn othor Potin Triiek Tiats hinderesi¥ In olbw equipmient snd othet mil
proparlyy wilh ench authottiey, ang optlon Umifed, howavar to these used or
waofpd in gomnoslign with opurntlons b bo sonducted by Do iiall,

w

)

[
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BONALY (s

Tmﬂﬁzanlammwi}'mmgzu ““mmop
FAIRFAX LEARY,
ASTRUSTEE OF THE PROFERTY OF
THE UNTTED NEW JERSEY RATLROAD AND CANAL COMPANY, DEBTOR

Oranter’?), whoss nddrost 1s 1404 24, Plezssnt Road,
Yillunoys, Permaytvania 10086

AND
CONBOLIDATED RAIL CORPORATION, e/

T T s caporation orgrdsod and axlating under the lawa ofthe -
: mwmmmmmz-cum sthose pddvess fa 1518 Market Brreat,
s Philudnlphin, Panmglvants 16108, -

.
AUV N SR )

Wm&ﬂumﬂmmmmﬁmmww&mu%dmlmwm NUEQL.
Boe. 205, and fu & rallrosd In rearganization & that tenm Is dedined in the Boglonat Raf Bacrpmabmdlon Act of 1978
tPublle Faw 03-234, BT Stel. B85), xa xmendad (VAcE™E snd

. WHrixAS, by crdery of Use United Biates Thatrich Courd for tha Bogtem Dictrlrt of Pennsylvanis ent
mﬁr:%.ﬁmmmmmmmdw l}Jpolntad avd b prosr serving sa Trutiee of the propaty

~ YPHEaiAd, tha Onited Btates Rullway Assoriation, pursuani to Secilon 209 (¢) of the Ast, hay cartified'to

*thsa Bposial Untied Btaies Dittrict Court established pursuznt to Beckion 209 (b} of tho Act CSpecial Dount"),

’ﬂmttkanﬂpmpurﬁudmDaMrthdwuﬁad(umptﬁmh&mhMmm&Mnmpm
mmb&tmm!amdby tha Qrantor to the Génuted; wd

WexnLAL, m&mwmniammmwcmmwummwmmmm
“(trantes ol of the Grapter's oight, Hile snd intersst In svel xall properties, free snd goar of sy Henw or
eecxpbratees 1a provided n Sectlon 503 () of the Ach

Now, TAarREronrr, puressrd 10 tha Order of the Bpeclel Conrd, the Gruntor herdhy gronts and cohvaye to the

A Al of tha Grantor's right, tile xnd Interest, legal and oquitable, in and to the vesl prapirty Tocated fn the

County of Rudaon, Btate of New Joroey

se desertbad Is Bxhibit A atteshed to {his Deed ob & part hereof, togethor wihth ali of tha appurtenmnces,
hixeditamants, franshiser, ways, wetios, minorsks, vights, privilsguy, bnprovemgnts, fixtures, Heoncos, loxsohoida,
revgratony, edsetionty, Hghts unier oponting, tracksge md jobit fcllity ggrecnenty, ronty, Ies, proffts zad
mmmmmwahwwmmhm , Insuding bat not Limited 1
£l yout preporty tama thet woudd properdy be In Aceounts 3 d&mﬂﬁ@dtha!’mputyAmm
gaﬂ?uﬂbyﬂmxamhmﬂomcomm!mfm&rw Campeaties i i Uniferm Bystem of Atcouts, 4

F.R. Prot: 1261, to tho ontent Usst such Interests and ftorns balong or innoy way sppertain to such oeal propenty,
extept ax thoss Intorests and Itoms beltng or spperiatn to the real property herolnaftar resarved and sxcepted,

ol _ 1&[&3285 % 757
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. B L The easouants mad rights 1o uge, Opereyd, malntaly, mp;fr, venéw, replece and remove on, nuder,
wver and acroey the read proporty horeloaRer rescrved and excopted (“Grantor't Bundahsd Propetty™), aay |

v ondt i Hnes, poles, pipos, sppllonces, equipment, slyocturar, freititlos und sppustanincen {(sneh as

* “Eneament Tterr™) exlsiing on eod weed o mseful an of tha dite of dellvery of this Deed 25 a purt of poy
raflrosd eopmonieation, signat or tntariogkoey syFiem or 23 u pard of any electrls, telephons, talograph, water,
gua, steam, ranitary gaewer, etorm eawer oy athsr ntility syaters, togathar with the sasement of rersondly
gstess pver (e Grantur's Bordened Property to parmit the exerelss of tha fyreguing asemants and Hghts,
ired the easament for kxtard voiport of $ha real property tonveyed by thls Daait,

" | 2. The garmonts sngd rights for the ypecifie uxsy, ' avy, {ereh an dmﬂmmiﬁﬂf‘)iﬂfﬁ:ﬂnﬁ Ay

seribod 1o Bxhibit B uttsched to this Deed ax o part hareof and burdantng evrizln res] praparty hotelneftar
restrvad xnd sxeoptad,

" 8, ‘The Crantee shell glve the Grantar reszenable noties befare entazing My the Greater's Budued
Proparty to oxareisy the casernamis sod vights eonvayed b thdy Pavagraph B, and ohall axerclzs snch ssspmenty

o~ ued rights (8} a0 88 et to Interfere wmvssombly with the @ss end enjoyment of the Grantor's Budoved
Froparly, (b) I complisnce with gonenilly appifeable restonable reqolraments sntablishad frou tiute to thms
by the Graster and () 20 54 1ol 10 Inerease materhally the bitrden on Vhe Grantor's Bordered Propusty
sxinting on the date of delivery of this Deed: The (irantos shell indamuiy a3d save the Granter harmioss from
any lous, JEnaye or expenss ariniug fom the exsivise of the faragolng exngrents and rights, withont regarnd
to nagtigones on the part of the Granlor or the Gravtes, Uptn raquoat of and at thy expensa of the Grustor,
tha (rantoe ahad? gxseuts xof dofivey te the Grantar o desd or other hrtrommt releasing the Grantes's rightz
fty uny part of the Gritor's Burdensd Property that b s6d e or vaawonably needad by the Crantas fnthe
meazeiss of the sasemants nnd righly conveyod in this Pavsgraph B:

4, I tha josation of ary Esesment Hom would intarfers with any proposed use or sela of any past of the
Grantor's Burdened Property, the Granlor muy, ot tho Grantor’s expents and siter obtxining 1hs Gontass
weltten eoraent, rolocets the Intarforing Emnsment Tham or exuse the sime to b relocatsd. Sush consant will
ba granted volems (a) the Easement It cannob be relovatod ne proposed by the Grantor withent
unTossonadla interferonce to the (randes's epexatlone or without danage to the integrity of the systest of
which the Baxermmt Ttem in & part or (b) tha Grantea vill vod havn yopronable setess to thy reloooted
Basoment [em. If the (rantes hua provipusly velnosad {tn casoments asd xights tn any ros} proporty 45
@ provided bn Prragraph B, 8, end & relocstod Basement Hom fulls, i whole or fn pact, within the ayesthat has
basit zo polonand, the Grgnter and tha Grantes shall exchangs the following Instrumants promptly eter the
ieeotton o completed:
% g {x) The Orantor shall exarata and dsBver to the Grantea @ supplemontary dued of cosoment which
weys Lo the Bronton with ronpock to the relosated Eazomont ftam the sasemonts snd tighta dareribod
m this Paragraph B.

(b} The Grantée shsll axoouts and daliver bo the (rmntor a desd or other instroment, of valoass a3

rovided In Peragraph B. &,

oCTi2 B78

) The Qrantor shall borr all axpensen and tha aoxt of all tranﬂfermd.mmrdmg taxer, fenasnd chavgen in
‘% comnackiyn with ol deeds snd olher instrumonts doliversd puraunnt to this Prragraph B.

REHEERVING AND EXCEPTING, HOWEVER, TO THS 0RANTOR:

C. Al the raupeutive right, Hilo and intorest of the Qrantoy, Jogsd and oquitsble, & and to the rod
property dtserihed {n Exbibit B sttasbed to this Desd a8 & prrt hereo, et subject. bowsver, to {a) the
Hmitation of accars thometo seror the vosd property convoyed by this Deed £8 borsinafter provided and (b} the
syasmants apd Tights conveyed pormant to Pavegraph B shove.

B L The easesnapds and rights to use, oporate, maintsin, vopalr, sanest, replace end ramovd on, under,
over and acroas the pall proparty cofiveyed by this Deed ("Grastos’s Burdened Property™l, any and a8l laes,
polty, wipte, applimmcts, squipment, sructures; it and zppuriensnees {oxch en “Beooment Tom™

on and used of toelil ax of the date of delivery of this Daed 24 & part of any roallrasd commundcatfon,
wgpsl o intariocker syetem of an 8 park of uny elsetrie, talaphons, folegraph, water, gus, steam, sanltary
aewor, eotm kowor or ofhar wtillty sysiom, togsther with the easement of rsusonabla gevom over the
Graxtss's Burdaned Proparty bo permit the exereireof the forcgolng castmants and rghts, snd the cxazmant
for tatersl popport of the resl proparty ressrved sud oxcopted from (his tonvogensa,

2. The gxaemanix apd rights for the specllit uses, i any, (eath an "Ensemont Tam™ ouberly dev
seribed In Kxbiblt B to Ende Dead and bardsalag cartain nﬂﬁmmﬁwﬁvwby;hhme?m
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2. The Granter skell give the Grantaae voewsenabld ngtloe bafore suiering on the Gramtes's Berdemd
Propeixto exartlse the swamentz und rights ressrved and excepted it this Peragraph D, wnd ehail axerclse
sngh'aasements nd righty fad 50 &y nod to interfors wnrexconshly with the use snd anjoyment of e
Grants®’s Burdested Proporty, (b) in complinee with gontrally sppifeabls reasonable requirements
extablished fromm time to tas by (he Grantsn end (o) 50 a5 nat to ferars matarilly the burden on the
CGranies's Boydened Propacty sxisting on the date of delivery of this Doed. The Grander ihall demutty and
stvg tha Grantee harmless from any loas, dawege or exponze arking from the axerciss of ths forageing

. ougsmonts wnd vights, whhoot pegard Lo naglganes an the part of the Grantas or the Grenter. Upon request

of gusd 2% the exponss of the Grantos, the Granter nhall executa and deltver to the Granits a deed or othar

instrmment relsasing the Grantor's fights in sny pert of the Granted'y Burdanad Proparty that imnt pesdor
;amaabiygw&ed by the Grantor fn the exerdss of the casements and rights regerved and axcepted in this

4, I the leestion of any Basement Ttem wonld interfors with zny proposed mes or stls of aiy part of the
Crantes’s Bizdaned Proporty, the Grates may, at the Grantee’s expenss and sftar obixining the Grurtor's
weltton eorsant, raineats the interforing Basament Jem or caues the eams to ba ralorated, Sueh conwent will
be granted unlass (W the Basement Ilem cammot by relocated ss prapesed by thn Grantee without
HEreRspuabls intarfsranze ko the Ghantnr's apersticns or witheut dunags to the hategrity of the systam of
which the Eexerant Ttam |5 a part or (b) the Grantor will pat have roksonside aatesn 10 the relocited
Easamont [tem, I tha Omnttr has roviomly relessed ita sasomenta atd rights {n any reaf yroperty pi
provided in Peragreph D, 5. and x veloeatod Ehsement Jtam falls, in srhole or fn yaod, within the fren thet has
beon wa rolensed, the Qrantor and tha Grantes shall exchengo the following instemes prempily sftarthe
oipfhtdon bs completed:

B (o) Tho Grantes shall uxosuts sid deliver b4 the Grantar s sopplamentaty deed of susement which

Eonwwaya to tha Grontor with reapect 1o th velocated Batement Jtem the eataments ppd rights dosribod

g thie Paragrapgh D . ) .
(Y Tha Grantor akall axetttn gnd dalivar to the Smntes & deed or ofhor instrumant of velepse s
wided in Farypraph D, 8. ‘ - -

B, ‘Tl Grsntey ahal] boar all sxpatnes and the rast of all tranatyr end zecording taxes, fook wod charges in
connaction with all deads and other stromeata dotivired porsgent to $hin Paragraph D,

" E. Al mineral rights owned by the Gyantor In any perest as o which an fnterest In the aprface i not

cottvoyed by this Deed.

ToHAVE ARD To Hoib the ras) propetty sod the essemantd and pights harohy convoyad to tha Grentes,
feeo and dlosr of (a) any isns or gntvonlrances an provided in Bastlon 803 () of the Act and (b} any and a1
eansments and rights of sscoes to the peal propevty resarved and excopied from this sowveyenes prress the
vesl property eanveysd by thie Deed (axeaps ny alharwise provided in thix Deod), aven If sush oncesmante
and rights woold ofbeywise svize by rorson of nscessliy, implication-or other opamstion of law, sintuts,
ordimncs, vills or reguistion of any governmantel entity, Bur Susizcr, Howgves, by {} thoss emements
and rorarvad and in Paragraph B sbove, (5} all exinting ikanacz, casemoents, loness {oiher
&ymﬁimwhmmmmwwmu;dzmﬁdnw,mo%

(313 aint AgTToH Operating Granty, ) aGraptarto s pasty
comveyed congirrently with {his eonvayancs mum%ﬁdmwmnﬂmm

e Qrantor hareby covenants that the Grantor will porform, exscuts, acknowiedge and deliver my and
ull sush farther eots, deods, aoplgnmenty und othiy fnatrwmants aa may ba reasonably raquested by the
Grxntoo o convay, sonttrm, alarily, Hentify o mere pracisoly dsseribe the real property &nd the cazommia
andl vights eotvayed by this Dead or Intended 2010 ba o axdar to curry sut the ltent of shhs Deod In tight of
tha containsd In the Fine System Pla which has biop eartdfied to the Spestal Count by the
Unitod States Rattway Assoctetfon pareasnt to the Act, and o effact tho wergrdationof, or stherveist pevfect,
this Dread xnd 81l pch nthar desds, arsignmonts sid instramants under aay applicblaatatute, cxdinensa, yola
or rogulation .

‘Ths Granten horshy coveants thet the Granteo will porform, exeuis, elmawlodge and delivar sny and
oM smok further arts, docds, sasipuments and eibar Rativments aa may be roesonably roquested by the
Grantor Lo eonfives, shrily, Weniify or more predlssly doseriba tho rod) properiy and theeasqmants ynd
rights yenerved andaxsopted from this eomveyanss or intanded 1o to ba In ordor to exrry ot the Intont of this
Traed In light of tho designatioon coptained in suth Phmld Bystem Flan, and o oifect the remordetion of, or
otharwisy parfact, this Decd wod Al such othor dseds, saslgomarth pad fnstrursonts nuder any rppiiestie
wtabidy, sydinenee, ruls of cogulstion, . . -
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. hy peseptanta of thin Daed, the Granlce {a) agrees to perfornd each of the cbligutions hn{:uaed on the

v
R

Granize by fbe tormy of this Deod, and (b) assomes wul spreea to perdoem pnd obxervo git obligations and
ronditions on the partaf the Grantur pr tha Grantor's fredecessay in Uils fo bo performed or oheerved that arise
or seerte alier the date of dellvery of thiz Deed undor Al flcanaes, dosements, lemrey (sther thuo thore which
ey have boan ereatad ta peture payment of o Fagneiel obllgntion) ond oparating, trackage right apd jolnt
fnollity sgrearents (xabjeet, however, to the terps themo?) Which nre copveyed by this Dood and under

Lo which this conveyance In mude subjest, }:rov}dad that the Grantes st3umes no obligation oy Hzbiity that

Tiean afler the iste of delivory of this
:md. wheve an obligation or lfgmw i related Lo s perind whith is both before and after sych date, the Grantea

pagumes only that portion of the obligatien or lisbflity which is yessonpbly allocnbla 46 the part of the perfod
alter pich &lfte. Cm;':umuﬂy with the detivary of this Deed, the Gmutee!sdeﬂvnrinﬁw the Graploy a seisrats
instrument exceuted by the Grantes ackmowlsdging ressipt end ameptoncs of thiy Decd and afffrming the
provisions of this parmgraph,

Al of the covanants of the Granter snd {he Grantes, respectively, shell be deenad ko be rend covanants sod
chall ron with the land,

The words “Crantor” end VGrantes” vend beretn shell be conatrmed v if they read “Brantorg” end
“Grantees”, respectively, whenevar he sanng of this Deed 20 vequles and, whether aingular orplursl, such
wards sholl be depned {0 include h} 81l canes tha sticeeasors and Aaxigns of the ?eapedlve partips,

This eonveyance and the spacliis rovensnts of the Grontor are meda by the Grentor an Tynatse of the
property of the Deblor, and nat indlviduelly, and this sonveyanes bs mede without coveranta of Hilo or any
warranties oxprecs o fmplied, ’ .

™ WitneEss Weertoy, the Granter hap oxgouted this Daed this ° day of March, 1974,
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On this 317 dey of March, 1676, befors m#, a Notary Publle suthorized to tabe schpowledgemonts

and provls Jn the District of Golumble, perasmally appoared Falrfux Leary, parscnadly ltown to me to ba the

peratn whose mama ks subseribed bo the Joregolng Desd, hepring the samo date 53 s cerdifieats of

ackhowlepgement, and nélmowlodged himpalf to be tha Trustes of the Preperty of The Unlted Now Jawcy

fedied Canel Company, Debilor, and {hat. ho sxsvuted the foregoing Deed as hie free uct ond doad an
mm;_gsapmpmeq tharaia conteiped, .

Wirae Wimaror, 1 hereunto set my band ond offfefel gesd,
Y
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. AB 167 (SUB-NO. 1189X)

CONSOLIDATED RAIL CORPORATION
-—ABANDONMENT EXEMPTION—
IN HUDSON COUNTY, NJ

OPPOSITION OF CONSOLIDATED RAIL CORPORATION
: TO REQUESTS FOR ADMISSIONS

Consolidated Rail Corporation (“Conzail”) objects to each and all of the requests for
admissions it recc;ived from 212 Marin Boulevard, LLC, et al. (“LL1.Cs”) on November 12, 2014,
on the grounds that they are improper in this proceeding, untimely, irrelevant, and vexatious.

As a threshold matter, discovery is disfavored in abandonment proceedings. See Ind. Sw.
Ry. Co.—Abandonment Exemption—In Posey & Vanderburgh Counties, IN, STB Docket No.
AB 1065X, slip op. at 4 (served Feb. 11, 2011).

The requests also are extremely untimely. The LLCs’ requests concern the location and
reguiatory status of the Harsimus Branch and the Hudson Street Industrial Track (“Hudson Street
L T.”). The location and regulatory status of the Harsimus Branch has been the focus of aitention -
at the STB since 2006, when the City of Jersey City, et al. (“City Parties™) initiated the
declaratory order proceedings in Docket No. 34818, The City Parties, Conrail, and the LLCs all
participated in document discovery in that proceeding that involved information about both the
the Harsimus Branch and the Hudson Street I.T. After the STB held that the Harsimus Branch
was subject to its regulatory authority, Conrail on March 6, 2008, served all parties with a notice
that it intended to file a notice of exemption to abandon both the Harsimus Beanch and the

Hudson Street LT. That notice included maps specifying the location of both rights of way.




The City Parties subsequently objected to the inclusion of the Hudson Street LT. in the
abandonment proceeding with the Harsimus Branch, and Conrail decided that seeking
abandonment authority for the Hudson Street I.T. was unnecessary. The Hudson Street L.T. had
always been considered spur track, no trace of it remained, and no one contended that it required
abandonment authority. Accordingly, Conrail advised the parties and the Board that it would not
seek abandonrnent authority for the Hudson Street 1.T.," and it did not do so in the notice of
exemption that it filed in February 2009 for the Harsimus Branch. No one objected.

At the time, the LLCs were represented by experienced STB and ICC counsel who had
undertaken independent historical research concerning the jurisdictional status of the trackage
and who located and presented evidence from numerous witnesses with personal experience and
expertise regarding the matters at issue. Yet, the LLCs did not raise any concerﬁs about the
abandonment authority Conrail had requested, much less seek discovery. Th_us, even were the
issues still relevant, it would be far too late for the LLCs now to seek discovery about the
location and regulatory status of the Harsimus Branch and Hudson Street LT.

In any event, the LLCs’ requests are completely irrelevant at this stage in the proceeding.
As aresult of the L1.Cs’ and the City Parties’ stipulation--a stipulation that Conrail did not join,
but stated it would not contest—the United States District Court for the District of Columbia,
sitting as the Special Court, held in 2013 that the Harsimus Branch was a line of railroad subject
to STB ébandonment authority. The Special Court rejected the LLCs’ efforts to amend its
pleadiqgs to make allegations about the Hudson Street IT The United States Circuit Court for
tj!he Diétrict of Columb.ia Circuit in 2014 sumn?a}rély dismissed the LLCs’ appeal of the Special

Court’s decision.

! See Comments of Consolidated Rail Corporation on Jssues Raised by Pre-filing
Correspondence, filed January 8, 2009, at 4 n.4 and 18.

2




In response to the City Parties’ request thaf the abandonment proceedings in Docket No.
AB 167 {(Sub-No. 1189X) be reopened, the LLCs asked the STB to mstitute a declaratory order
proceeding, in Docket No. 35825, to determine that the STB did not have abandonment
jurisdiction over the Harsimus Branch. As the LLCs had attempted unsuccessfully in the Special
Court, the LLCs in their petition for declaratory order attetnpted to inject questions about the
Hudson Street LT, and its alleged connection with the Harsimus Branch east of Marin Boulevard
into the requested declaratory order proc:—zr—:clings.2 Significantly, however_, the LLCs emphasized
that “Petitioners [i.e., the LLCs] seek no relief for any properties other than their own.” Pet. for
Dec. Order at 7. Since the LLCs® properties terminate at Marin Boulevard, and since no other
‘ party has raised any question about the Iocation or regulatory status of any properties east of
Marin Boulevard, the only property relevant to the current abandonment proceedings—and
certainly the only property in which L1.Cs have a cognizable interest—is the portion of the
Harsimus Branch west of Marin Boulevard.
The location and regulatory status of that portion of the Harsimus Branch, however, was
clearly established by the Special Court’s decision (pursuant, it should be noted again, to a
stipulation in which the LLCs joined). Indeed, as the STB observed in dismissing the LLCs’
petition for declaratory order, “the LLCs acknowledge that in the District Court action, they
stipulated to the location of the portion of the Harsimus Branch in dispute and that the Harsimus
Branch was conveyed to Cénrail as a line of railroad under the ICC’s (now the Board’s)

Jurisdiction.” Decision in Docket No. FD 35825, served August 11, 2014, slip op. at 3-4.

2 See Petition for Declaratory Order of Exemption Pursuant to 5 U.S.C.A. § 554, 49 C.F.R. §

1117.1, and 49 U.S.C.A. § 10502, filed May 8, 2014, at 7, 11, 16-19, and 26 and Exhibits G-3,
0, 0-2, and O-3.




Having failed in their attempts to inject questions about the location and regulatory status
of rail properties east of Marin into the Special Court proceedings or into a new STR declaratory
order proceeding, and having disclaimed any desire for relief with regard to any property but
their own, the LLCs are seeking admissions in the ongoing STB abandonment proceedings
concerning the very location and regulatory status issues that the STB has already refused to
entertain. Thus, the LL.Cs’ requests are not only improper in an abandonment proceeding,
untimely, and irrelevant but also vexatious, It is time to end all discovery sideshows and move

forward with the abandonment proceedings as expeditiously as possible.?

Respectfully submitted,
Jonathan M. Broder Robert M, Jenkifis HI
CONSOLIDATED RAIL CORPORATION Adam C. Slodne
1717 Arch Street, Suite 1310 MAYER BROWN LLP
Philadelphia, PA 19103 1999 K Street NW
(215) 209-5020 Washington DC 20006

(202) 263-3261
Attoreys for Consolidated Rail Corporation

November 21, 2014

3 As noted above, Conrail’s objections apply not only to the requests for admission collectively,
but to each and every one of them individually. Therefore, it is unnecessary for Conrail to repeat
each request verbatim and set forth its objections individually, Were Conrail to undertake such a
pointless exercise in elevating form over substance, Conrail would state as to each request that it
objects on the grounds that the request is inappropriate, unfimely, irrelevant, and vexatious.
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CERTIFICATE OF SERVICE

Without conceding that service upon all parties to this proceeding is required for a
response to requests for admission, but solely because the LLCs undertook such service in
propounding the requests, Conrail has, through the undersigned counsel, served its opposition to
the LLCs’ requests for admissions upon the following parties, by first class U.S. Mail, postage

pre-paid:

Charles H. Montange
426 NW 162nd Street
Seattle, Washington 98177

Daniel Horgan

Waters, McPherson, McNeill PC
300 Lighting Way

Secaucus, NJ 07096

Aaron Morrill

Civic JC

64 Wayne Street
Jersey City, NJ 07302

Eric Fleming

President

Harsimus Cove Association
344 Grove Street

P.O.Box 101

Jersey City, NJ 07302

President

Historic Paulus Hook Ass’n
192 Washington Street
Jersey City, NJ 07302

Jill Edelman

President ‘
Powerhouse Arts District Neighborhood Ass’n
144 Bay Street, Unit 6]

Jersey City, NJ 07302

Andrea Ferster

General Counsel, Rails to Trails Conservancy
2121 Ward Court NW, 5th Floor
Washington, DC 20037

Fritz R. Kahn, P.C.
1919 M Street NW

7th Floor

Washington, DC 20036

President

Van Vorst Park Association
91 Bright Street

Jersey City, NJ 07302

President

Hamilton Park Neighborhood Association
PMB # 166

344 Grove Street

Jersey City, NJ 07302

East Coast Greenway Alliance
5315 Highgate Drive

Suite 105

Drurham, NC 27713

Robert Crow

President

The Viilage Neighborhood Association
365 Second Street

Jersey City, NJ 07302




Robert Crowell

Monroe County Planning Department
Room 306 Courthouse

Bloomington, IN 47404

Joseph A. Simonetta, CAE

Executive Director

Preservation New Jersey Incorporated
414 River View Plaza

Trenton, NJ 08611

Sam Pesin

President

Friends of Liberty State Park
P.0. Box 3407

Jersey City, NJ 07303-3407

Massiel Ferrara, PP, AICP, Dir.
Hudson County Division of Planning
Bldg 1, Floor 2

Meadowview Complex

595 County Avenue

Secaucus, NJ 07094

Eric S. Strohmeyer
Vice President COO
CNI Rail Corporation
81 Century Lane
Watchung, NJ 07069

Embankment Preservation Coalition
495 Monmouth Street
Jersey City, NJ 07302

Justin Frohwirth, President

Jersey City Landmarks Conservancy
P.O. Box 68

Jersey City, NJ 07303-0068

Grepgory A: Remaud -
Conservation Director
NY/NJ Baykeeper

52 West Front Street
Keyport, NJ 07735

Jersey City Economic Development Corp.
30 Montgomery Street, Suite 1400
Tersey City, NI 07302

Damiel D. Saunders

Deputy State Historic Preservation Officer
Mail Code 501-048

Department of Environmental Protection
Historic Preservation Office

P.O. Box 420

Trenton, NJ 08625-0420

Maureen Crowley, Coordinator
Embankment Preservation Coalition
263 Fifth St

Jersey City, NJ 07302

- £ - ]
Adim C Kloahe )
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BEFCRE THE SURFACE TRANSPORTATION BOARD

Conscolidated Rail Corporation - )
Abandonment Exemption - } AB 167 (Sub-no 1189X%)
in Hudson County, NJ )

RESPONSE TO REQUESTS FOR ADMISSTONS

City of Jersey City (“City”), Raills to Trails Conservancy
(QRTC”), and Pennsylvania Railroad Harsimus Stem Embankment
Preservation Coalition (M“Coalition”) (collectively “City et al”)
respond as follcows to the “Intervenors’ Requests for Admission
from Party 49 CFR 1114.277 per certificate of serﬁice dated
November 12, 2014, signed by Daniel Horgan. As used in this
response, “LLCs” shall refer to eight LLCS d/b/a 212 Marin
Boulevard L.I.C, et al., and an additional LLC d/k/a N% Funding,
LLC, 211 under apparently common contrel and also collectively
referred to as intervenors”.

City et al object to all of the Requests for Admission as
irrelevant, duplicative and/or moot, untimely and unduly
burdensome, in this abandonment proceedingf City et al also
object that, based upon inquiry to the LLCs’ counsel concerning

relevancy, LLCs’ counsel indicated that the LLCs sought to use




the requests in order to contest issues that are mcot or stare
decisis [namely, to continue to contest the jurisdiction of the
Surface Transportation Board (STB) to authorize abandonment of
the Harsimus Branch]. City et al further object that, based on
inguiry to the LLCs’ counsel concerning whether the LLCs
admitted the truth of that to which they requested other parties
to admit, they refused to do so. If the proponent of an
admission itself deoes not confess the admission, it is not

proper to regquest same of others.

1. The first request asked whether the line of railroad
identified as Line Code 1420 was conveyed to Conrail in
1976.

RESPONSE: City et al and the LLCs stipuiated in U.S.

D.C. (Special Court) 09-1900 that the Harsimus Branch (lins
code 1420) was conveyed to Conrail in 1976 as a line of
railroad subject to STB abandonment jurisdictien. The LLCs
nonetheless resisted summary Jjudgment that STB had
jurisdiction on the ground that certain trackage east of
Marin in Jersey City must be located by the Special Court.
U.S.b.C. for D.C., sitting as Special Court, rejected the
LI.Cs position and granted summary Jjudgment that STB had
jurisdiction in a decis;on reported at 968 F.Supp. 2d 302
(City et al v. Conrail}, Sept. 30, 2013, and summarily

affirmed in D.C. Cir. Wo. 13-7175 (Feb. 19, 2014}. STB has

2




ruled that the referenqed judicial proceedings “established
that these abandonment and discontinuance proceedings [AB
167-1189X and related cases} are within the jurisdiction of
the Board.” Decision in this docket, served August 11,
2014, slip op. p. 6. On May 8, 2014, the LLCs, including NZ
Funding, 1LLC, filed a declaratory proceeding (F.D. 35825) to
contest STB's jurisdiction in AB 167-1189X. In that
petition, the L1Cs took the position that the location of
line code 1440 (Hudson Street Industrial trackage) and line
code 1420 (Harsimus Branch) east of Marin Boulevard was
unresolved and should be grounds te invalidate the AB 167-
1189X abandonment proceeding. See LLCs’ Pet. at p 18 (para
28) and pp. 25-26 (para 36). The petition in F.D. 35825
also asserted numerous cther grounds for the position of the
LLCs that STB lacks jurisdiction or should grant some sort
of exempt abandonment authority to the LLCs. STB denied the
petition in a decision served on August 11, 2014. This
further estops the LLCs from continued contest of STB
jurisdiction. City et al object that the regquest is
therefore irrelevant, moot, estopped, untimely, already
decided and unduly bur@ensome. Without waiver of
objections;-city et al of course admit that Conraill received
the Harsimus Branch as a line of railroad subject to STB

abandonment jurisdiction. The LLCs have so admitted as




well., Conrail has stipulated it will not contest this
matter. In this light, The request is objectionable as
duplicative and purposeless. Counsel for City et al is
surprised that the LLCs per their:counsel will not even
admit what they assert in their first request for admission
since they stipulated to it.

The second request asked 1f excerpted portions of the deed
conveying the property to Conrail are genuine.

RESPONSE: same as #1. In any event, City et al have never
disputed the Line Code 1420 portions of the Leary deed.

The third request asks for City et al to consent to the
LLCs’ characterization of the deed as stating that Line Code
1420 originates in Harsimus Cove,

RESPONSE. Same as #1. In any event, the deed speaks for
itself.

The fourth request asks for City et al to consent to the
LLCs' characterization of the Final System Plan (ESP} as
indicating that Line Code 1420 runs from MP 1,0 to 7.0C.
RESPONSE: Same as #1. Without waiver of objections, Cit&
et al maintained throughout ¥.D. 34818 that the FSP
designated Line Code 1420, Harsimus Branch, MP 1.0-to MP
7.0, to Conrail as a line of railroad. The LLCs and
Conrail claimed it did not, but lost. The judicial

determination that the Harsimus Branch was conveyed as a




line of railrcad subject to STB jurisdiction is now final.
The issue is mecot and/or governed by principles of res
judicata/collateral estoppel. Continued inguiry is
duplicative of matters already decided and objecticnable as
burdensome and redundant. In any event, the relevant
statutes expressly made all property conveyed to Conrail
subject to ICC/STB jurisdiction. Property left in the
bankrupt estates in general was the only pre-Conrail
railfoad property not subject tc ICC/STB jurisdiction.

. The fifth request asks for an admission of genuineness of a
porticon of the F3SP.

RESPONSE: Same as #1. The FSP has no relevancy to this
proceeding in light of the final determination that STB has
jurisdiction. City et al have not disputed the FSP at p.

272. The LLCs and Conrail have previcusly disputed the FSP

put that matter 1s now moot.

The sixth request asks for an admission that the Harsimus
Branch was used for the transport of freight by rail in
1976.

RESPONSE: Admitted. However, this matter is irrelevant,
and otherwise subject to the objections in the response to
request number 1 above because the matter is net at issue
in, cor relevant to, AB 167-1189X, except in corropboraticn of

the fact that Conrail knowingly engaged in an illegal de




facte abandonment when it purported to sell a portion of the
Harsimus Branch to the LLCs without prior S5TB authorization.

The seventh request asks for admission that a porticn of
the Harsimus Branch extended east from Marin- Avenue
(formerly Henderson Street}.

RESPONSE: Admitted with the qualification that City et al
does not know where the Harsimus Cove vard commenced east of
Marin, but this qualified admission is without waiver of the
objection that this matter is irrelevant for all the reasons
in the response‘in 1 above, since, inter alia, no one
contests that the Harsimus Branch was conveyed subject to
STB jurisdicticn. In addition, the LLCs lack standing on
the matter since they have no ownership or other legally
cognizable interst in the Harsimus Branch east of Marin
Avenue.

The eighth request asks for admission that the Harsimus
Branch east of Marin Boulevard is characterized by a dashed
line in an exhibitft in the “Dixon Declaration” (not supplied
with the requests for admission) prepared by the LLCs for
use in U.3.D.C. 09-1900, if one has software to open up a
“lavyer.”

RESPONSE: Same as #1. Furthermore, it is unduly
burdensome to be “requested” to admit to an unsupplied

document which is availlable only in electronic form that




counsel has never been able to open. In addition, this
request 1s beyond the scope of reasonable inquiry for
purposes of making a response. Moreover, the matter was
irrelevant in U.S5.D.C.7709-1900 and it remains irrelevant.
Requests for admission on irrelevant or already decided
matters are unduly burdensome.

9., This request ssems to be essentially the same as in #8,.
RESPONSE. Same as in #8.

10. This request asks for an admission that the “entirety” of
the Harsimus Branch was subject to ICC/STB jurisdiction at
the time it was conveyed to Conrail in 1976.

RESPONSE: Admitted. City et al have been so contending
from the inception. However, this matier is now adjudicated
and final. This admission is without waiver of all of the
relevancy, burdensomeness, res judicata/collateral estoppel,
standing, and other objections stated herein. The only
relevancy of this request for admission is that it
corrcbhorates City, et al’s position that Conrail {and the
LLCs) knowingly engaged in an illegal abandonment with the
intent of evading STB abandorment regulation when Conrail
purported tc sell portiocns of the Harsimus Branch to the

LLCs in 2005,




11.

This reguest asks for an admission that Conrail neither
sought nor received abandonment authorization for the

Harsimus Branch prior to 2009,

~RESPONSE: City.et al admit that Conrail never: sought

12.

abandonment authority for the Branch until 2009, City et al
add that when Conrail did seek such authority, it did so
with the reservation that it would continue to contest STB
jurisdiction, in league with the LLCs’ efforts to contest
STB jurisdiction. City et al deny that Conrail has ever
received an effective abandonment authorization, because it
has not. This response is without waiver of objections as
to relevancy and burdensomeness of this iine of discovery,
except insofar as it corrchorates City, et al’s position
that Conrail {(and the LLCs) knowingly engaged in an illegal
abandonment with the intent of evading STB abandonment
regulation when Conrall purported to sell portions of the
Harsimus Branch to the LLCs in 2005 and have persisted in

efforts to profit from their illegal conduct toc date. See

‘16 U.5.C. 470h-2 (k).

This request asks for admission that Conrail received a
line of railrocad identified as Line Code 144C in 1976.
RESPONSE:. City et al cbject that this request is irrelevant
to AR 167-1189X, and the inguiry burdensome. See responée

to #1, incorporated herein. In addition, in their petition




in F.D. 35825 (e.g., pp. 17-18, 26), the LLCs contended that
STB must determine the location of the Hudson Street
Industrial Track (which City et al understand to be line
code 1440)., STB denied the petition in F.D. 35825 by
decision served August 11, 2014. The request therefore
seeks information on a matter that is irrelevant, moot
and/or already decided, and over which the LLCs lack any
standing to adjudicate. The only possible basis for
relevancy to AR 167-1189X of other lines as to which Conrail
may have engaged in illegal de facto abandonments is insofar
as the additional illiegal conduct by Conrail corroborates
City, et al’s position that Conrail knowingly engaged in a
pattern of illegal abandonment with the intent of evading
STB abandonment regulation when Conrail purported to sell
portions of the Harsimus Branch to the LLCs in 2005, The
LL.Cs have indicated that although they admit and assert that
Conrail encgaged in fraudulent misxepresentations of
regulatory status of the Harsimus Branch, they
(inconsistently and without legal basis) nonetheless contend
such inguiry is irrelevant in 118%X and only relevant in
future damage actions which they threaten against Conraii.
In sum, the LLCs have disavowed the only relevancy of their
own line of inguiry. Without waiver of City et al’s

oblections to this line of inquiry, City et al believe that




evidence in AB 167-1190X indicates that Ccnrail engéged in
other illegal de facto abandonments. City et al have not
examined the situation in connection with Line Code 1440,

- most of which appears to.lie in City streets, but believe
that Conrail obtained Line Code 1440 per the same deed by
which it obtained Line Code 1420 in 1976. All rail property
acquired by Conrail was by statute subject to ICC/STR
Jurisdiction. City et al are not required to enqguire into
irrelevant factual matters in response to discovery.

13. This request seeks an admission of genuineness for a
portion of the deed to Conrail relating to line code 14490.
RESPONSE: For the same geasons as in responses 1 and 12,
City et al object that this request is irrelevant and unduly
burdenscme. Without waiver of objection, City et al state
that the Leary deed speaks for itself.

14. This requesi seeks admission to a characterization of the
deed as to line code 1440.

RESPONSE: Same objection as 13. In additicn, the deed
speaks for itself.

15.This request seeks admission cof a characterization of the
FSP as to line code 1440.

RESPONSE: Same objection as 13. 1In addition, the FSP speaks

for itself.
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16. This request seeks admission of the geﬁuineness of

excerpts from the FSP relating to line code 1440.

RESPONéE: Same objection as 15.
.17. .This reguest seeks -admission: that line code 1440 was used
in the transport of freight by rail by Conrail in 1976.
RESPONSE: Same objection as 13. City et al have not
researched this matter, other than attempting to obtain
discovery on rail traffic from Conrail in F.D. 34818.
{(Conrail has refused to supplj any information in AB 167~
1189X and City et al have filed a motion to compel), and.
therefore lacks sufficient information to admit or deny of
this statement. In F.D. 34818, Conrail stated that the
information was available only in archived electronic files,
and in essence indicated that City et al would have to
retain a data specialist to excavate for it, which City et
al lacked resources or time (under STB scheduling orders) to
do. Conrail did supply a few pages of documents in F.D.
34818 showing that the Harsimus Branch carried thousands of
carlioads of traffic in 1976 and subsequent dates. The LLCs
have copies of those documents. However, City et al have no
basis eitﬂer to admit or deny this reqguest, despite
reasonable inquiry, and otherwise object on the grounds
stated in responses 1 and 12. Without waiver of

objections, City et al hypothesize that Conrail used
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portions of line code 1440 for freight rail in 1976 because
it used all of the Harsimus Branch for that purpose.

18. This request appears duplicative of 12.

- RESPONSE: Same-as. 12.71.

19. This reguest seeks admission that line code 1440 is
portrayed in an invisible dashed line in the “Dixon
Declaration.”

RESPCNSE: Same as the RESPONSE in 12 and 8.

20. This request appears sinilar to 19, with the possible
inference that this is in accordance with the FSP.
RESPONSE: Same as 19.

21. This reguests admission that line code 1440 was a line of
railroad subject to the regulation of ICC/STB upcn
conveyance to Conrail in 1976.

RESPONSE: Admitted, subject to objections in 12 and the
gualification that ail preperty conveyed to Conrail by
statute was subject to ICC/STB regulation. This RESPONSE
is without wailver of objections as to relevancy and
burdensomeness of this line of discovery, and the LLCs lack
of standing with respect to this line of inquiry, except
insofar as it corroborates City, e£ al‘s position that
Conrail knowingly engaged in an illegal abandonment with the

intent of evading STB abandonment regulation when Conrail

12




purported to sell portions of the Harsimus Branch to the
LLCs in 2005. See 16 U.S.C. 470h-2 (k).

22. This requests admission that Conrail neither scught nor
received abandonment authorization for Line Code 1440.
RESPCNSE. Subject to the objections in 12, City et al state
that they lack information sufficient to confirm or to deny
this request, which in any event asks for admissicn of the
non-existence of a regulatory action, a question better
addressed to STB itself, and/or Conrail. City et al have no
record that Conrail ever sought a license to abandon any
rail property associated with the Harsimus Branch. Given
what has emerged as a pattern by Conrail of avoiding STB
jurisdiction in Jersey City, City et al hypothesize that it
is possible that Conrail never scught or received any
abandonment authorization for Line Code 1440, but this
response 1s without waiver of objections as to relevancy and
burdenscmeness of this line of discovery, except insofar as
it corroborates City, et al’s position that Conrail
knowingly engaged in an illegal abandonment with the intent
of evading STB abandonment regulation when Conrail purported
to sell portions of the Harsimus Branch to the LLCs in 2005.
See 16 U.S.C. 470h-2{k}.

23. This request seeks admission as to the general location of

Line Code 1440.
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RESPONSE: Same as 12.

24 . This request seeks admission as to the intersection point
of Line Code 1440 with Line Code 1420, with reference to the

~unsupplied “Dixon Declaration.” = .

RESPONSE: Same as 12. Without waiver of this objection,
City et al note that the excerpts from the Leary deed to
Conrail which the LLCs supplied assert that line code 1440
terminated near or in the Harsimus Cove Yard, and the
Harsimus Cove Yard was east of Marin Boulevard, which was
terminus for the historic Sixth Street (or Harsimus)

Embankment.

All requests for admission not expressly admitted or denied
are hereby denied. 1In all caseé in which City et al indicate
insufficient information te admit or to deny, City et al have
made reasonable inquiry and the information known or readily
obtainakble by City et al is insufficient to enable City et al to
admit or to deny. City et al further note that upon ingquiry of
counsel, the LLCs refused to admit (corroborate) any of the

matters for which they sought admission by City et al.

As to all discovery requests, City et al cbiect that they
should be directed to Conrail as owner of the rail lines in
question (and thus the railroad responsible to comply with STB

regulatory jurisdiction), or in some cases to the regulatory
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agency (STB) itself. City et al believe that Conrail has
extensive records concerning that property, including rail
traffic over it and regulatory actions taken concerning it.

City et al have so-far been unable.to obtain reasonable access
to Conrail’s documeﬁts and information. In all events, City,
RTC and Coalition are not responsible for federal rail
reguiation of freight railroad property. City, RTC and
Coalition must rely on discovery from or admissions by Conrail
for status determinations, or upon decisions of the Surface
Transportation Board, or upon the assistance of that agency in
conducting investigations, finding files, or in compelling
discovery from parties who have the information. These sources
of informaticn are at least as available to the LLCs as to City
et al. In the circumstances, any discovery request by the LLCs
to City et al is objectionable as unduly burdenscme as either
directed at the wrong entity, or as seeking City ét al to do
research for the LLCs which the LLCs can better do for
themselves, especially on issues such as those tendered that are
irrelevant and asserted only to re-litigate matters already
decided. In addition, all the discovery reqguests tendered by the
L1Cs appear not only untimely given the LLCs’ stipulation that

" the Harsimus Branch is an STE—regu&ared line of railroad, but“
also for the improper purpose of continuing to contest STB's

jurisdiction, despite manifold confirmations by STB and the
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courts in numerous other but related proceedings that STB has

jurisdiction.

For: City of Jersey City, Rails to Trails Conservancy, and
Pennsylvania Railrcad Harsimus Stem Embankment Preservation

Coaliticn

By:

Charles H. Montange, their counsel
426 NW 162d St.

Seattle, WA 928177

(206)546-1936

By my signature below, I certify service upon Daniel
Horgan at his address of record, by depositing a copy in U.S.
Mail, postage pre-paid, first class, this 28% day of November
2014, with a courtesy copy by email attachment. A courtesy
copy was similarly served upon Robert Jenkins, counsel for

Conrail, at his address of record, on the same date.
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CITY OF JERSEY CITY, et al., Appellees
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CONSOLIDATED RAIL CORPORATION
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Attorneys and Law Firms
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Andrea C, Ferster, Law Office of Andrea C. Ferster,
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Corporation, Appellees.
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& Public Safety c/o NJ Transit Corporation, Newark, NI, for
Paula T. Dow, Acting Attorney General of the State of New
Jersey, Appellees.

Daniel E. Horgan, Bric Douglas McCullough, Waters
McPherson MoNeill, PC, Secaucus, NI, for Appellants.

Before TATEL, BROWN, and MILLETT, Circuit Fudges.

ORDER
PER CURIAM.

*1 Upon consideration of the motion for summary
affirmance and the supporting response thereto, appellants'
opposition, and the replies, it is

ORDERED that the motion be granted, and the district
courf's order filed September 30, 2013, be summarily
affirmed. The merits of the parties’ positions are so clear
as to warrant summary action. See Taxpayers Watchdog,
Inc. v. Stanley, 819 F.2d 294, 297 (D.C .Cir.1987) (per
curiam). The district court did not abuse its discretion in
denying appellants' motion for leave to file an amended
answer, becanse the amendment was untimely (requested
three years after the complaint was filed and on the eve offinal
reschution of the case); amendment would substantially alter
the nafure and scope of the litigation by introducing entirely
new legal theosies and disputes; and allowing amendment
at this late juncture would unduly prejudice the other
parties by unjustifiably delaying resolution of the action. See
Williamsburg Wax Museum, Inc. v. Historic Figures, Inc.,

810 F.2d 243, 247-48 (D.C.Cir.1987) (denial of moticn to

amend based on delay, injection of new issues, and prejudice
to opposing parties was within the district court's discretion).
As appellants acknowledged in district court, the proffered
claims presented entirely new legal theories and many new
facts, extending beyond the dispute presented by the original
complaint. In addition, denial of the motion to amend will
not unduly prejudice appellants because they remain free to
press their new claims in independent litigation (subject to
any relevant defenses or procedural barriers).

Furthermore, the district court properly granted summary
judgment for the plaintiffs, based on its mling that the portion
of the Harsimus Branch at issue {running from the former
railroad control point of CP Waldo to Marin Boulevard) was
conveyed to the Consolidated Rail Corporation as part of the
rail carrier's railroad lines, subject to the furisdiction of the
Surface Transportation Board to authorize abandonment of
that railroad line, No. 69¢cv1900, 2013 WL 5423964 (D.D.C.
Sept. 30, 2013}, see 49 U.S.C. § 10003(a); Consol. Rail Corp.
v. STB, 571 F.3d 13, 1820 (D.C.Cir .2009).

Pursuant to D.C. Circuit Rule 36, this disposition wiil not be
published. The Clerk is directed to withhold issuance of the
mandate herein until seven days after reseiution of any timely
petition for rehearing or petition: for rehearing en banc. See
Fed. R.App. P. 41(b); D.C.Cir. Rule 41.

End of Docurnent

@ 2014 Thomson Reuters. No ¢laim {o ordgingl U.S. Government Works,
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*****EXCERPTED*****




In any event, the question of where lines might exist east of Marin Boulevard is germane only
if addressing that question is necessary for STB to deal with the Harsimus Branch that is at issue
in this proceeding, all of which is west of Marin Boulevard. But STB has already ruled that it
need not determine the status of rail property east of Marin Boulevard in order to determine the
status of rail property west of Marin to Waldo. STB Decision in F.D. 348i8, Dec. 19, 2007, slip
op. at 6 n.10. If the agency says that it need not deal with the matter, then there is no casc or
controversy under section 719(e)(2) that this Court needs to resolve concerning the location of
lines east of Marin Boulevard. The LLCs simply fail to state a claim.

Furthermore, as a general matter, STB does not get involved with determinations of location
of lines in abandonment proceedings. It simply grants abandonments Eetwecn endpoints, If
anyone sought abandonment authority east of Marin, it would be to the "end of line" (that is, aill
the rail property wherever itis). Assuming arguendo Conrail seeks an abandonment
authorization all the way to end of line, there is no reason io believe anyone's interest will be
adversely affected, let alone that anyone with standing will raise an issue as to location. There is
no substantive or procedural reason why STB will ever need to interpret the FSP or any
conveyancing order as to any trackage east of Marin Boulevard, any more than there is now for
the segment west of Marin that had been at issue in this case. This Court should not intrude into
a matter that is not in controversy especially when it is extremely unlikely there will ever be
one.'” The LLCs' fail to state a claim, even if they had standing, which they do not. This portion

of their first counterclaim is entirely futile.

" The LLCs also err in their allegations that the Plaintiffs are ignoring rail lines east of Marin,
let alone improperly ignoring such lines. So far as the City can tell (and has told Conrail), any of
the lines referenced by the LLCs east of Marin are in City streets. See Letter, Jersey City Mayor
Healy to Conrail Associate General Counsel Enright, March 4, 2008, at p. 2 (appendix 9).
Contrary to the LLCs' insinuations that the City has said it does not care about abandonment
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2. De facto abandonment. In the other portion of their proposed first counterclaim, the LLCs
take the position that because of the prolonged lack of rail use of the Harsimus Branch, including
removal of rail structures particularly east of Marin, this Court should "interpret” the FSP or the
conveyancing orders to exclude the Harsimus Branch from STB jurisdiction. Having just
stipulated that the Harsimus Branch was conveyed as a line of railroad to Conrail per the FSP,
the LLCs cannot then ask this Court in effect to reverse the sfipulation by "interpreting" the FSP
to provide the opposite of their stipulatidn. In addition, the LLCs' "argument" in this regard
amounts o nothing more than a request that this Court usurp STB's role in abandonment
regulation. Under the 3-R Act, this Court is not authorized to grant abandonments of property
conveyed to Conrail, and has never been authorized to grant such authorizations. Instead, 45
U.S.C. 744(g) provides that Conrail cannot abandon any property so conveyed to it for two
years, and then only pursuant to ICC, now STB, regulation, including abandonment regulation.
The ICC Termination Act (ICCTA) at 49 U.S.C. 10501(b) confirms STB's exclusive and plenary
jurisdiction over abandonment. This Court lacks authority or jurisdiction to repeal portions of
the 3-R Act, let alone ICCTA, under the guise of interpreting or amending the FSP or anything

else. Accord, Consolidated Rail Corp. v, Delaware & Hudson Rwy Co., 543 F.Supp. 1079,

1083 (3-R Act Ct. 1981) (ICC has jurisdiction). The LLCs evidently hope that this Court will

status on those lines, the City has told Conrail it supports abandonment of those lines. Id.
However, since they are in streets, they already are conserved by the City to the extent the
Plaintiffs have an interest in them.  Furthermore, once STB is allowed to authorize any portion
of the Harsimus Branch that contains Waldo to Marin for abandonment, any trackage east of
Marin will be isolated from the interstate rail network. STB will lose jurisdiction over it for that
reason per RLTD v. STB, 66 F.3d 808 (6th Cir. 1999). This will resolve all regulatory issues
and, candidly, Plaintiffs regard this approach as the most efficient way to do so, consistent with
the law. If this path is followed, the entire issue of lines east of Marin becomes moot, and
certainly will never need an interpretation of the FSP by any tribunal.
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