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Ms. Cynthia T. Brown

Chief of the Section of Administration, Office of Proceedings
Surface Transportation Board

395 E Street, S.W.

Washington, D. C. 20423 -

1

A

RE: w0 35583 Eastern Alabama Railway LLC v. Utilities Board of the '23 /5/ 03
City of Sylacauga

Dear Ms. Brown:

Enclosed for are the original and 10 copies of a Petition for Declaratory Order
filed by the Eastern Alabama Railway LLC, a disc with the pleading in WORD and pdf
format, and a check for the filing fee of $1,400.

Please time and date stamp a copy of the Petition and return it with our
messenger.

Thank you for your assistance. If you have any questions please call or email me.

Sincer

is E. Gitomer
torney for Eastern Alabama Railway LLC

Enclosure
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Docket No. rp 35583

EASTERN ALABAMA RAILWAY LLC
\A
UTILITIES BOARD OF THE CITY OF SYLACAUGA

PETITION FOR DECLARATORY ORDER

Pursuant to 5 U.S.C. §554(c) and 49 U.S.C. §721(a), the Eastern Alabama Railway LLC
(“EARY?™) petitions the Surface Transportation Board (the “STB”) for an order declaring that the
proposed condemnation of certain property of the EARY by the Utilities Board of the City of
Sylacauga is preempted under 49 U.S.C. §10501.

In an order entered on November 17, 2011, the Honorable Robert B. Propst, Senior
United States District Judge referred “this case to the Surface Transportation Board (‘STB’) to
determine whether the ICCTA preempts the Board’s state court condemnation action and related
issues.” Utilities Board of the Cily of Sylacauga v. Eastern Alabama Railway LLC, USDC, ND,
Alabama Eastern Division, Case No.: 1:11-CV-03192-RBP, slip op. at 1 (footnote omitted). In
the footnote, the Court stated that it “is, of course, amenable to the STB’s consideration of any
issues raised by the parties which the STB is willing to address.” The Court’s Order and
Memorandum Opinion are attached as Exhibit 1.

The case originated with a condemnation action brought by the Utilities Board in the
Probate Court for Talladega County, Alabama, Utilities Board of the City of Sylacauga v.

Eastern Alabama Railway LLC, Case No. 2011/197. The Utilities Board seeks to condemn a 20-
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Docket No. ¥D 35583

EASTERN ALABAMA RAILWAY LLC

v

UTILITIES BOARD OF THE CITY OF SYLACAUGA

PETITION FOR DECLARATORY ORDER

Scott G. Williams Esq.

Senior Vice President & General Counsel
RailAmerica, Inc.

7411 Fullerton Street, Suite 300
Jacksonville, FL 32256

(904) 538-6329

Dated: December 16, 2011

Louis E. Gitomer, Esq.

Law Offices of Louis E. Gitomer
600 Baltimore Avenue

Suite 301

Towson, MD 21204

(410) 296-2250
Lou@lgraillaw.com

Attorneys for: EASTERN ALABAMA
RAILWAY LLC
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foot wide and 100.59 feet long sewer line “on, across, under and over the land ... and the right to
construct and erect on, across, under and over said land” the railroad line, and a 20-foot wide and
100.83 feet long water line “on, across, under and over the land ... and the right to construct and
erect on, across, under and over said land” the railroad line. The Utilities Board Complaint is
attached as Exhibit 2. EARY contends that the condemnation and construction sought by the
Utilities Board will interfere with its railroad operations and is therefore preempted under 49
U.S.C. §10501(b)(1).

EARY filed a Notice of Removal on September 2, 2011 (see Exhibit 3) and then a
Motion to Refer on November 15, 2011 (see Exhibit 4).

EARY respectfully requests the STB to open a declaratory order proceeding to resolve
the issues relating to preemption referred by Judge Propst.

Respect itted,

Scott G. Williams Esq.
Senior Vice President & General Cou
RailAmerica, Inc.

E. Gitomer, Esq.
Law Offices of Louis E. Gitomer
600 Baltimore Avenue

7411 Fullerton Street, Suite 300 Suite 301

Jacksonville, FL 32256 Towson, MD 21204

(904) 538-6329 (410) 296-2250
Lou@lgraillaw.com

Attorneys for: EASTERN ALABAMA
RAILWAY LLC

Dated: December 16, 2011
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CERTIFICATE OF SERVICE

I hereby certify that I have caused the foregoing document to be served upon the
Honorable Robert B. Propst and counsel for Utilities Board of the City of Sylacauga

electronically and by pre-paid first class mail.

Louis E. Gitomer
December 16, 2011
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Case 1:11-cv-03192-RBP Document 24 Filed 11/17/11 Page 1 of 2 FILED

2011 Nov-17 PM 02:33
U.S DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
EASTERN DIVISION

UTILITIES BOARD OF THE CITY OF
SYLACAUGA, a municipal corporation,

Plaintiff,
V. CASE NO.: 1:11-cv-03192-RBP

EASTERN ALABAMA RAILWAY, LLC,
a limited liability company, et al.,

e N N et N Nt Nt Nt Nt e

Defendant.

ORDER REFERRING CASE TO SURFACE
TRANSPORTATION BOARD

Beforc the court are Plaintiff Utilities Board of the City of Sylacauga (“Plaintiff” or
“Utilities Board™)’s Motion to Remand filed on October 3, 2011 and Defendant Eastern Alabama
Railway, LLC (“Defendant” or Eastern Alabama™)’s Motion to Refer this case to the Surface
Transportation Board filed on November 15, 2011.

This court stays further consideration of the subject matter jurisdiction issue and the
motion to remand prior to any declaration, advisory opinion, or declination to consider of the
STB. The court refers this case to the Surface Transportation Board (“STB”) to determine
whether the ICCTA preempts the Board’s state court condemnation action and related issues.'
The court also orders the parties to provide the STB with a copy of this order and the
memorandum opinion that accompanies it and to take all necessary steps to bring the referred
issue before the STB.

The court also orders that the pending motions in this case are stayed pending the STB’s

! The court is, of course, amenable to the STB’s consideration of any issues raised by the parties which the
STB is willing to address.
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decision.

If the STB determines that the Board’s claims are not prcempted, the court will remand
the case to the Talladega County Probate Court. If the STB renders any other decision or
declines to render a decision, the court will further consider the case.

The court ORDERS the parties to notify the court of the status of proceedings before the
Surface Transportation Board when the Board makes its ruling or after ninety (90) days have
passed from the entry of this ordcr, whichcver comes first.

It is the intent of this court to refer all mattcrs and issues for decisions, rulings,
declarations and orders to the extent of the authority of the STB to address, declare, rulc and
order with regard thercto.

DONE and ORDERED this the 17™ day of November, 2011.

Dol £ Lo pin

ROBERT B. PROPST
SENIOR UNITED STATES DISTRICT JUDGE
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FILED

2011 Nov-17 PM 02:30
U.S DISTRICT COURT

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION

UTILITIES BOARD OF THE CITY OF )
SYLACAUGA, a municipal corporation, )

Plaintiff, ;
\Z ; CASE NO.: 1:11-cv-03192-RBP
EASTERN ALABAMA RAILWAY, LLC, ;
a limited liability company, et al., )

Defendant. ;

MEMORANDUM OPINION

This cause is before the court on plaintiff Utilities Board of the City of Sylacauga’s
(“Utilitics Board™) Motion to Remand its condemnation action against Eastcrn Alabama
Railway, LLC (“Eastcrn Alabama™) filed on October 3, 2011.

FACTS AND PROCEDURAL HISTORY

Utilities Board filed a Complaint for Condemnation in thc Probate Court of Talladega
County, Alabama, on September 2, 2011, claiming an interest in certain land owned by Eastern
Alabama in Talladega County and a right to condemn the property pursuant to Ala. Code § 11-
50-314(11) (1975). Eastern Railway is engaged in Alabama in the business of interstate rail
transportation services. The purpose for condemnation was described in the Complaint as
follows:

ARTICLE THIRD: That the uses and purposes for which the said land,
rights and interests hereinafter described are to be condemned and taken arc in

connection with the construction, operation and maintenance of subterranean water
and scwer pipes, lines; facilitics and other appliances nccessary and convenient in

N D. OF ALABAMA
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connection therewith, and plaintiff therefore seeks to acquire ways and rights-of-way
of 20 feet in width on, across, under and over the land as hereinafter described in
Parcel 1 and Parccl 2 of Article Fourth hereof, and the right to construct and erect on,
across, under and over said land such subterranean water and sewer pipes, lines and
facilities, and all appliances nccessary, convenient and useful in conncction therewith
for such purposes, together with all the rights conferred by law and all that are
necessary, uscful and convenient to the enjoymen of said rights, ways and rights-of-
way for such uses and purposes.

The property described in Parcels 1 and 2 of Article Fourth, or a portion
thereof or interest therein, has previously been subjected to a public use. Plaintiff
alleges that there is an actual necessity that the lands described in Parcel 1 and 2 of
Article Fourth be condemned for the purposes described herein, and Plaintiff further
alleges that the uses and purposcs to which such lands are sought to be condemned
will not materially interferc with the public use to which such lands have previously
been devoted.

Eastern Alabama filed a Notice of Removal on September 2, 2011 pursuant to 28 U.S.C.
§ 1441(b) based on federal question jurisdiction under 28 U.S.C. § 1331. It argues the action is
completely preempted by the Interstate Commerce Commission Termination Act of 1995
(“ICCTA”),42 U.S.C. § 10101 et seq. Eastcrn Alabama then filed an answer on Septcmber 8,
2011 which included affirmative defenses and a counterclaim for declaratory and injunctive
relief. Utilities Board filed an Objection and Answer to Eastern Alabama’s Counterclaim on
September 29, 2011 and a Motion to Remand the action on October 3, 201 1, arguing that this
court lacks subject-matter jurisdiction over this action because the action is not preempted by
federal law, and that Eastern Alabama’s removal was proccdurally defective because it did not
obtain the consent to removal of all defendants.

SUMMARY OF THE ARGUMENTS!

PLAINTIFF

! This court has not included all arguments and citations of the parties addressed in briefs, proposed orders,
proposed opinions, etc.

10
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First, Utilities Board argues that the particular condemnation action it seeks against
Eastern Alabama is not preempted by federal law. It argues that the United States Supreme Court
has only held three statutes to transform state law claims into federal claims based on the
doctrinc of complete preemption and that the ICCTA is not one of them. Eastern Alabama, it
claims, relies on a “fundamental misunderstanding of the difference between complete
prcemption, which is sufficient for removal jurisdiction, and ordinary, or defensive preemption,
which cannot confer federal subject-matter jurisdiction.” Eastern Alabama has only explained
how the courts and the Surface Transportation Board (“STB”), the agency responsible for
enforcing the ICCTA, have analyzed ordinary preemption issues under categorical preemption
and as applicd precmption, but has not extended its analysis to complete preemption.

The preemption provision contained in the ICCTA is “not nearly as sweeping as [Eastern
Alabama] suggests.” Moreover, the mere presence of a preemption provision in a statute does not
automatically entail preemption (citing Island Park, LLC v. CSX Transportation, 559 F.3d 96,
101 (2nd Cir. 2009). The ICCTA’s preemption provision extends only “to the regulation of rail
transportation, not to all things incidentally related to railroads,” (citing 49 U.S.C. § 10501(b)).
(“Exccpt as otherwisc provided in this part, the remedies provided under this part with respect to
rcgulation of rail transportation are exclusive and precempt the remedics provided under Federal
or State law.”) (Emphasis added)). Specifically, the ICCTA does not preempt a claim unless it
interferes with the railroad’s operations.” (emphasis in original) (citing Island Park, 559 F.3d at
104). According to Utilities Board, courts and the STB have determined that underground scwer
crossings such as the onc it secks to install on Eastern Alabama’s land do not interfere with

railroad operations. (citing STB Order, Lincoln Lumber Co., 2007 WL 2299735, at *2 (Aug. 10,

11
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2007).
DEFENDANT

Eastern Alabama argues that the ICCTA, which abolished the Interstate Commerce
Commission and replaced it with the STB, extended exclusive federal jurisdiction to matters
relating to rail transportation which had formerly been reserved for State jurisdiction, (citing 49
U.S.C. § 1050(b)). Eastern Alabama asserts that its use of the property in question constitutes
“rail transportation” within the meaning of the ICCTA’s preemption provision. Moreover, “the
preemptive effect of the ICCTA is broad and sweeping,” (citing CSX Transp. Inc. v. Georgia
Pub. Serv. Comm’n, 944 F. Supp. 1573, 1581-84 (N.D. Ga. 1996). Both the express terms of the
ICCTA and dccisions by scveral courts and the STB indicate that Congress intended the ICCTA
to precmpt state law spccifically in the case of condcmnation.

Furthermore, Eastern Alabama argues that Utilities Board’s proposed condemnation will
interfere with railroad operations:

Here, the property sought to be condemned by the Utilities Board is necessary

to the operation and maintenance of active mainline tracks along the Eastern

Alabama Railway which is used for freight services between Sylacauga, Alabama and

Talladega, Alabama. The taking of this property would impair and inhibit the ability

of Eastern Alabama to utilize the property for current and future railroad operations

and maintenance or potential expansions or enhancement to the Eastecrn Alabama

Railway. After the taking, the presence of thc water and scwer pipes “on, across,

under, and over” (see Complaint for Condemnation) the mainline tracks would posc

serious operating, safety and maintenance concerns.

Eastern Alabama states that, “[t]he Utilities Board’s argument misapprehends the scopc
of the doctrine of primary jurisdiction which docs not divest a federal court of original subject

matter jurisdiction or removal jurisdiction over matters governed by the ICCTA.” Eastern

Alabama is sceking in its counterclaim an order from this court “(1)declaring that the [STB] has

12
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exclusive jurisdiction to decide whether the Utilities Board may condemn the railroad property at
issue, and (2) enjoining the Utilities Board from proceeding in an Alabama state court to
condemn the property at issue...” There is no resulting inconsistency between the relief sought in
this court and the jurisdiction of the STB.

Eastern Alabama argucs that the tax collector was cither a nominal party or was
fraudulently joined because she does not have an interest in the property that the Utilitics Board

is seeking to condemn.
MOTION TO REMAND STANDARD

Federal courts are courts of limited jurisdiction. See Russell Corp. v. American Home
Assurance Co., 264 F.3d 1040, 1050 (11th Cir. 2001). Therefore, federal courts have power to
hear only those cases that they have been authorized to hear by the Constitution or by Congress.
See Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377 (1994). The limited
nature of federal court jurisdiction has caused the Eleventh Circuit to favor remand of removed
cases where federal jurisdiction is not absolutely clear. Russell Corp., 264 F.3d at 1050. The
removal statute is to be construed narrowly with doubt construed against removal. See Shamrock
Oil & Gas Corp. v. Sheets, 313 U.S. 100, 107-09 (1941); University of South Alabama v.
American Tobacco Co., 168 F.3d 405, 411 (11th Cir. 1999).

A case may be removed to federal court only if the case could have been brought
originally in federal court pursuant to the court’s diversity or federal question jurisdiction. See
28 U.S.C. § 1441(a). The determination of whether federal jurisdiction exists must be madc on
the face of the plaintiff’s well-pleaded complaint. Pacheco De Perez v. AT & T Co., 139 F.3d

1368, 1373 (11th Cir. 1998). An anticipated or even inevitablc fedcral defense generally will not

13
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support removal. Id. at 1373 (citing Caterpillar, Inc. v. Williams, 482 U.S. 386, 392-93 (1987)).
The burden of establishing federal jurisdiction is placed on the defendant, with all doubts
resolved in favor of remand, Diaz v. Sheppard, 85 F.3d 1502, 1505 (11th Cir. 1996).
CONCLUSION

The court has considered the briefs, etc. filed by the parties and conducted a recorded
telephone conference on November 16, 2011. This court is persuaded by Judge Proctor’s cited
order. The court will rcfer issues to the Surface Transportation Board. The court will stay further
considcration of the remand motion until the STB has cither rendered a declaration or declined
the reference.

This the 17™ day of November, 2011.

oo £ Lo gt

ROBERT B. PROPST
SENIOR UNITED STATES DISTRICT JUDGE

14



EXHIBIT 2

15



UTILITIES BOARD OF THE CITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, )
a corporation, ) TALLADEGA COUNTY, ALABAMA
)
PlaintifT, )
) 2011/,
v. )  CASENO. _ /0 (| /197
) .
EASTERN ALABAMA RAILWAY, )
etal, )
)
Defendants, )
NOTICE TO DEFENDANT
TO: Eastern Alabama Railway, LLC
c/o C T Corporation System
2 North Jackson Street, Suite 605
Montgomery, AL 36104

You are hereby notified that Utilities Board of the City of Sylacauga, a corporation, has
filed its written complaint in this Court, a copy of which is attached hereto, seeking to condemn
and to acquire the lands, rights and interests therein described for ways and rights-of-way within
which to construct, operate and maintain subterranean water and sewer pipes, lines; facilities and
other appliances nccessary and convenient in connection therewith for the delivery, supply and
sale to the public of water on, across and under strips of land according to the final location
survey of the said ways and rights-of-way hereto made by the plaintiff, the said strips of land and
the lands of which the same are a part being situated in Talladega County, Alabama, and being
set forth in said complaint.

The hearing of said complaint has been set by this Court for the é% day of

Q{ﬂm____, 2011, at Z O o’clock @._-m., and you are hereby notified to answer

or object to such complaint at or prior to such hearing. Notice of said complaint and of the day

s0 appointed for the hearing thereof is hereby gwen you.

Witness my hand tlns .5 " day of _&%@_, 2011,
]udge of th% alladega County Pmbate Court

1170871 §
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UTILITIES BOARD OF THE CITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, ) g
a corporation, ) TALLADEGA COUNTY, ALABAMA
)
Plaintiff, )
)
V. ) CASE NO.:
)
EASTERN ALABAMA RAILWAY, )
LLC,ET AL. )
’ ) 08/23/25?1:'534; 16 PN
Defendants. ) ";;kY L. ATKINSON

TALLADEGY AIE JUDGE
COMPLAINT FOR CONDEMNATION

Comes now Utilities Board of the City of Sylacauga (“Utilities Board”), a municipal
corporation of the state of Alabama, and files this complaint against Eastern Alabama Railway,
LLC (“EARY™) and all others claiming an interest in the lend described below, for an order of
condemnation of the lands, rights, and interests therein, hereinafter described, and shows unto
the Court as follows:

ARTICLE FIRST: That the plaintiff, Utilities Board, is a municipal corporation
organized and existing under the laws of the State of Alabama, with its principal place of
business in Talladega County, Alabama.

That the following party against whom this complaint is filed is a domestic limited
liability company doing business in the State of Alabama: '

NAME . o ADDRESS INTEREST
Eastern Alabama Railway, LLC 2413 Hill Road Owner of Interest
Sylacauga, AL 35151 in Property
REGISTERED AGENT '
FOR SERVICE:
C T Corporation System
2 North Jackson Street, Suite 605
Montgomery, AL 36104

That the following person against whom this complaint is filed is over the age of nineteen
(19), is of sound mind, and is a resident of the State of Alabama:

NAME DDRESS INTEREST
Sally K., Flowers Talladega County Courthouse Tax Lien
Revenue Commissioner I Courthouse Square

Talladega, AL 35161

1130800, 1
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That the said defendants are the owners of, or the owners of an interest in or on, the Jand
hereinafter described and herein set out,

ARTICLE SECOND: Plaintiff is a municipal corporation having the right by its charter
to own, maintain, and operate a water and sewer system for customers in and contiguous to the
City of Sylacauga, and the rights, ways and rights-of-way herein described are sought to be
condemned for its water and sewer pipes, lines, and facilities for that purpose, Plaintiff has the
right to condemn pursuant to section 11-50-314(11) of the 1975 Code of Alabama, as amended.

ARTICLE THIRD: That the uses and purposes for which the said land, rights and
interests hereinafter described are to be condemned and taken are in connection with the
construction, operation and mainfenance of subterranean water and sewer pipes, lines; facilities
and other appliances necessary and convenient in connection therewith, and plaintiff therefore
seeks to acquire ways and rights-of-way of 20 feet in width on, across, under and over the land as
hereinafter described in Parcel 1 and Parcel 2 of Article Fourth hereof, and the right to construct
and erect on, across, under and over said land such subterrancan water and sewer pipes, lines and
facilities, and all appliances necessary, convenient and useful in connection therewith for such
purposes, together with all the rights conferred by law and all that are necessary, useful and
convenient to the enjoyment of said rights, ways and rights-of-way for such uses and purposes.

The property described in Parcels 1 and 2 of Article Fourth, or a portion thereof or
interest therein, has previously been subjected to a public use. Plaintiff alleges that there is an
actual necessity that the lands described in Parcel 1 and 2 of Article Fourth be condemned for the
purposes described herein, and Plaintiff further alleges that the uses and purposes to which such
lands are sought to be condemned will not materially interfere with the public use to which such
lands have previously been devoted.

ARTICLE FOURTH: That the said rights, ways, rights-of-way and other interests
sought to be condemned for such uses and purposes are on, across, over, under and adjacent to
strips of land described hereinafter, according to the final location survey of the said ways and
rights-of-way heretofore made by the plaintiff, the said strips of land and the lands of which the
same are a patt being situated in Talladega County, Alabama, and described as follows:

Parcel #1

A 20 foot sewer line easement being 10 feet in equal width on each side of the following
described line: Commence at a concrete monument in place being thc Northwest corner.of
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed
South 89° 12' 38" East along the North boundary of said quarter-quartér section for a distance of
752.06 feet; thence procced South 00° 47' 22" West for a distance of 97.03 feet a point on the
Northerly boundary of a railroad right-of-way , said point being the centerline of said sewer line
easement and the point of beginning. From this beginning point proceed South 23° 41' 31" East
along the centerline of said sewer line easement for a distance of 100.59 feet to a point on the
Southerly boundary of said railroad right-of-way.

1120800.1 2
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A diagram portraying Parcel #1, the property sought to be taken, and any remainder is
allached to this complaint as Exhibit A.

The said EARY and Sally K. Flowers, as Revenue Commissioner, are the owners of the
land described above and/or of an interest on or in said lands.

Parcel #2

A 20 foot watcr linc cascment being 10 feet in equal width on cach side of the following
described line: Commence at a concrete monument in place being the Northwest comer of
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed
South 89° 12' 38" East along the Notth boundary of said quarter-quarter section for a distance of
762.46 feet; thence proceed South 00° 47' 22" West for a distance of 93.49 feet a point on the
Northerly boundary of a railroad right-of-way , said point being the centerline of said water line
easement and the point of beginning. From this beginning point procced South 23° 43' 13" East
along the centerline of said water line easement for a distance of 100.83 feet 10 a point on the
Southerly boundary of said railroad right-of-way. .

A diagram portraying Parcel #2, the property sought to be taken, and any remainder is
attached to this complaint as Exhibit A.

The said EARY and Sally K. Flowers, as Revenue Commissioner, are the owners of the
land described above and/or of an interest on or in said lands.

WHEREFORE, PREMISES CONSIDERED, plaintiff prays that this Court will make and
enter an order appointing a day for the hearing of this complaint; that a copy of the complaint
and notice of hearing date be served upon the defendants; and that upon such hearing, an order
will be made by this Court condemning to the uses and purposes of this plaintiff, all the rights,
authority and power sought and described herein, and for such other and further orders as may be

authorized by law.

UTILITIES BOARD OF
THE CITY OF SYLACAUGA

By
MA &

ttorney for Plaintiff

1708001 3
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OF COUNSEL:

W.T. CAMPBELL, JR.
Attorney at Law

400 West Third Street
Sylacauga, Alabama 35150
(256) 245-5268

BALCH & BINGHAM LLP
James A. Bradford

Matthew F. Carroll

David R. Burkholder

P. 0. Box 306

Birmingham, Alabama 35201
(20s5) 251-8100

STATE OF AL.ABAMA )
JEFFERSON COUNTY )

Before me, the undersigned authority, personally appeared, A 1T Qﬂ LY2oLL ,

who being by me first duly sworn, deposes and says that he is one of the attorneys for the
plaintiff, Utilities Board of the City of Sylacauga, and has the authority to make this affidavit and
to institute and prosecute the foregoing Complaint for the condemnation of the lands, rights, and
interests therein described, and that the statements contained in the foregoing complaint are true
and correct as therein alleged or upon information and belief as therein alleged.

rd -
- Sworn to and subscribed before me this Q? \3 day of [&( M , 2011

Notary Publj

My Commission Expires: S-|-15

11708001 4
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IN THE PROBATE COURT FOR

UTILITIES BOARD OF THE CITY )

OF SYLACAUGA, )

a corporation, ) TALLADEGA COUNTY, ALABAMA
)

Plaintiff, )

)

\2 ) CASE NO.:
) .

EASTERN ALABAMA RAILWAY, )

LLC, KT AL, )
)
)

Defendants.

EXHIBIT ATO
COMPLAINT FOR CONDEMNATION

1170300,1
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FILED

2011 Sep-02 AM 11:36
U S DISTRICT COURT

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA
EASTERN DIVISION

UTILITIES BOARD OF THE CITY OF )

SYLACAUGA, a municipal corporation, )

)

Plaintiff, )

)

v. )
) CIVIL ACTION No.

EASTERN ALABAMA RAILWAY, LLC, )

a limited liability company, et al., ;

Defendants. ;

)

NOTICE OF REMOVAL

Defendant Eastern Alabama Railway, LLC ("Eastern Alabama") hereby gives
notice of the removal of this action to the United States District Court for the Northern
District of Alabama, Eastern Division, pursuant to 28 U.S.C. §§ 1441(b) and 1446. As
grounds for this removal, Eastern Alabama shows as follows:

Federal Question

1. This action is removable pursuant to 28 U.S.C. § 1441(b) based on federal
question jurisdiction under 28 U.S.C. § 1331 because this action is completely preempted
by the Interstate Commerce Commission Termination Act of 1995 ("ICCTA"), 42 U.S.C.
§10101 et seq. The Utilities Board of the City of Talladega ("Utilities Board")
improperly seeks to condemn property owned by Eastern Alabama for use in connection

with water and sewer lines.

25
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2. The ICCTA abolished the Interstate Commerce Commission and replaced
it with the Surface Transportation Board ("STB") and also extended exclusive Federal
jurisdiction to matters relating to rail transportation which had formerly been reserved for
State jurisdiction. See 49 U.S.C. § 1050(b) ("The jurisdiction of the [STB] . . . is
exclusive . . . [Tlhe remedies provided under this part with respect to regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State
law.") (emphasis added). The statute defines "rail transportation" expansively to
encompass any property, facility, or equipment related to the movement of passengers
and property by rail and any related services. 49 U.S.C. § 10102(9). The preemptive
effect of the ICCTA is broad and sweeping, and courts have observed that "it is difficult
to imagine a broader statement of Congress' intent to preempt statute regulatory authority
over railroad operations" that that contained in section 10501(b). CSX Transp. Inc. v.
Georgia Pub. Serv. Comm'n, 944 F. Supp. 1573, 1581-84 (N.D. Ga. 1996).

3. The express terms of the ICCTA demonstrate that Congress intended the
ICCTA to preempt state law, and several courts and the STB have specifically held that
the use of state law to condemn railroad property is preempted by ICCTA. See, e.g., City
of Lincoln v. Surface Transp. Bd., 414 F.3d 858, 861-62 (8th Cir. 2005); Wisconsin
Central Ltd. v City of Marshfield, 160 F. Supp. 2d 1009, 1013-14 (W.D. Wis. 2000); City
of Lincoln-Petition for Declaratory Order, STB Finance Docket No. 34425, 2004 WL
1802302, at *4 (S.T.B. Aug. 11, 2004).

4, As one court held: "[Clondemnation is regulation . . . . The City is
impermissibly attempting to subject to state law property that Congress specifically put

out of reach." Wisconsin Central, 160 F. Supp. 2d at 1013-14. "Giving effect to the

1942709 v2
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condemnation authority of municipalities over railroad property conflicts with Congress'
purpose in enacting the ICCTA." Id. at 1015.

5. Courts and the STB have distinguished between two types of preempted
state actions or regulations: "categorically preempted" actions and actions that are
preempted "as applied." Harris County, Texas v. Union Pacific Railroad Co., Civil
Action No. H-10-4363, 2011 WL 3489607, at *5 (S.D. Tex. Aug. 9, 2011); see also CSX
Transp., Inc.-Petition for Declaratory Order, STB Finance Docket No. 34662, 2005 WL
1024490, at **2-3 (S.T.B. May 3, 2005). The first category includes state or local
regulations that prevent or govern activities directly regulated by the STB. Harris
County, Texas, 2011 WL 3489607, at *5. Such regulations are preempted on the basis of
the act of regulation itself and not the reasonableness of the particular state or local
action. /d. The second category — "as applied" preemption — requires "a factual
assessment of whether that action would have the effect of preventing or unreasonably
interfering with railroad transportation." /d.

6. Under circumstances similar to those here, where a City sought to
condemn a portion of a railroad right of way for creating a recreational area with a
pedestrian trails, the STB held that the ICCTA preempted the City's proposed
condemnation, citing the railway's potential future plans for the property and safety
concerns for users of the proposed trail. City of Lincoln, 2004 WL 1802302, at *3-4.
The Eighth Circuit affirmed the STB's determination, noting: "Condemnation is a
permanent action, and it can never be stated with certainty at what time any particular
part of a right of way may become necessary for railroad uses." City of Lincoln, 414 F.3d

at 862.

1942709 v2 q
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7. Similarly, where a County sought to condemn a railroad crossing, the
Court held that even "railroad crossing disputes may be preempted 'as applied,' if the
crossings 'impede rail operations or pose undue safety risks." Harris County, Texas v.
Union Pacific Railroad Co., Civil Action No. H-10-4363, 2011 WL 3489607, at *5 (S.D.
Tex. Aug. 9,2011).

8. Here, the property sought to be condemned by the Utilities Board is
necessary to the operation and maintenance of active mainline tracks along the Eastern
Alabama Railway which is used for freight service between Sylacauga, Alabama and
Talladega, Alabama. The taking of this property would impair and inhibit the ability of
Eastern Alabama to utilize the property for current and future railroad operations and
maintenance or potential expansions or enhancement to the Eastern Alabama Railway.
After the taking, the presence of the water and sewer pipes "on, across, under, and over"
(see Complaint for Condemnation) the mainline tracks would pose serious operating,
safety and maintenance concerns.

9. Pursuant to the ICCTA and the decisions interpreting the statute, it is clear
that the Utilities Board has no authority to condemn the property at issue. Congress has
completely removed the power of the states (and their political subdivisions) to regulate
railroads and their property in the manner sought by the Utilities Board. The Utilities
Board "is impermissibly attempting to subject to state law property that Congress
specifically put out of reach." Wisconsin Central, 160 F. Supp. 2d at 1013-14,

10.  When a federal statute wholly displaces state-law causes of action through
complete preemption, the state claim can be removed. Beneficial Nat'l Bank v. Anderson,

539 U.S. 1, 8 (2003). In effect, complete preemption allows a state law complaint to be

1942709 v2 2 2
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recharacterized as an action arising under federal law, justifying removal to federal court.
Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 64 (1987). Because the ICCTA
completely preempts the claim asserted by plaintiff, removal is appropriate. See, e.g.,
PCI Transp. Inc. v. Fort Worth & W.R.R. Co., 418 F.3d 535, 543-45 (5th Cir. 2005)
(affirming denial of motion to remand and holding that claims were completely
preempted by the ICCTA); Fayard v. Northeast Vehicle Services, LLC, 490 F. Supp. 2d
134, 142 (D. Mass. 2007) (holding that defendants properly removed case to federal court
because claims were completely preempted by ICCTA).

Nominal Party

11.  Defendant Sally K. Flowers was named as a party to this action in her
official capacity as the Tax Collector of Talladega County, Alabama and is either a
nominal party or is fraudulently joined because she does not have an interest in the
property that the Utilities Board is seeking to condemn; therefore, her consent is not
required for the case to be removed because she is a nominal party. See, e.g., Tri-Cities
Newspapers, Inc. v. Tri-Cities Printing Pressmen & Ass'ts Local 349, 427 F.2d 325, 327
(5th Cir. 1970); Landsell v. American Home Products Corp., No. Civ.A CV99S2110NE,
1999 WL 33548541, at *7 (N.D. Ala. Oct. 26, 1999); Miles v. Kilgore, 928 F. Supp.
1071, 1075 n. 2 (N.D. Ala. 1996).

Venue

12.  Venue is proper in the Northern District of Alabama, Eastern Division,
under 28 U.S.C. § 1441(a) because the state court where the case has been pending is
located in this District.

Other Matters

1942709 v2 2?
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13.  This action was filed on August 25, 2011, by plaintiff Utilities Board in
the Probate Court of Talladega County, Alabama. The case number in the state court
action is 2011/197.

14.  No further proceedings have been had in this action. The time within
which to answer the Complaint has not expired, and defendant Eastern Alabama has not
appeared in this case in the Probate Court of Talladega County.

15.  This Notice of Removal is timely in accordance with 28 U.S.C. § 1446(b)
as it is being filed within 30 days after defendant Eastern Alabama was served with the
Complaint for Condemnation on August 29, 2011.

16.  True and correct copies of all process, pleadings and orders which have to
date been served upon defendant Eastern Alabama in the action in the Probate Court of
Talladega County are attached as Exhibit A and made a part hereof as if fully set forth
herein.

17.  Defendant Eastern Alabama will promptly give written notice of the
removal to all parties and will file a copy of this notice of removal with the Clerk of the
Talladega County Probate Court which is the state court where the case has been
pending.

WHEREFORE, defendant Eastern Alabama requests that the United States
District Court for the Northern District of Alabama, Eastern Division, assume jurisdiction
of this civil action, make and enter such Orders as may be necessary to bring before this
Court all proper parties for disposition hereof, and submits that the giving of written

notice to plaintiff and the filing of a copy of this Notice of Removal with the Clerk of the

1942709 v2
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Probate Court of Talladega County, Alabama shall effect the removal of said action to
this Court.

This the 2nd day of September, 2011.

1942709 v2 3}
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Respectfully submitted,

/s/ Turner B. Williams

Turner B. Williams

John F. De Buys, Jr.

Mark M. Lawson

Attorneys for Defendant, Eastern
Alabama Railway, LLC

OF COUNSEL:

BURR & FORMAN LLP
3400 Wells Fargo Tower

420 North 20th Street
Birmingham, Alabama 35203
Telephone: (205) 251-3000
Fax: (205)458-5100

1942709 +2
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served on the following by
directing same to their office addresses through first-class, United States mail, postage
prepaid, on this the 2nd day of September, 2011:

W.T. Campbell, Jr.
Attorney at Law

400 West Third Street
Sylacauga, Alabama 35150

James A. Bradford

Matthew F. Carroll

David R. Burkholder

Balch & Bingham LLP

P.O. Box 306

Birmingham, Alabama 35201

/s/ Turner B. Williams
OF COUNSEL

1942709 v2 3 §
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UTILITIES BOARD OF THE CITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, )
a corporation, ) TALLADEGA COUNTY, ALABAMA
)
Platntiff, )
)
v. ) CASENO. __ 20 (| [’[9:2
) .
EASTERN ALABAMA RAILWAY, )
etal, )
)
Defendants, )
NOTICE TO DEFENDANT
TO: Eastern Alabama Railway, LLC
c/o C T Corporation System
2 North Jackson Street, Suite 605
Montgomery, AL 36104

You are hereby notifted that Utilities Board of the City of Sylacauga, a corporation, has
filed its written complaint in this Ceurt, a copy of which is attached hereto, seeking to condemn
and to acquire the lands, rights and interests therein described for ways and rights-of-way within
which to construct, operate and maintain subterrancan water and sewer pipes, lines; facilities and
other appliances necessary and convenient in connection therewith for the delivery, supply and
sale to the public of water on, across and under strips of land according to the final Jocation
survey of the said ways and rights-of-way hereto made by the plaintiff, the said strips of land and
the lands of which the same are a part being situated in Talladega County, Alabama, and being
get forth in said complaint,

The hearing of said complaint has been sct by this Court for the é% day of

_Q_LM__, 2011, at _LQ o'clock @, .m., and you are hereby notified to answer

or object to such complaint at or prior to such hearing. Notice of said complaint and of the day

so appointed for the hearing thereof is heteby gwcn you.

Witness my hand t!ns ﬁ%ay of M 2011,
]udge of t% nlladega County Probate Court

35
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UTILITIES BOARD 6F THE CITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, ) :
a corparation, ) TALLADEGA COUNTY, ALABAMA
)
Plaintiff, )
)
Y ) CASE NO.:
)
EASTERN ALABAMA RAILWAY, )
LLC,ET AL,, )
Defendants. ) ILLY L, aTkr

TALL ﬁogggw&: JUpGE

COMPLAINT FOR CONDEMNATION

Comes now Utilities Board of the City of Sylacauga (“Utilities Board”), a municipal
corporation of the state of Alabama, and files this complaint against Eastern Alabama Railway,
LLC (“EARY™) and all others claiming an interest in the land described below, for an order of
condemnation of the lands, rights, and interests therein, hereinafter described, asd shows unto
the Court as follows:

County, ALApati

ARTICLE FIRST: That the plaintiff, Utilities Board, is a mun.icipal corporation

organized and existing under fhe laws of the State of Alabama, with its principal place of

business in Talladega Couaty, Alabams.

That the following party against whom this complaint i§ filed is a domestic Hmited
liability company doing business in the State of Alabama:

NAME _ ADDRESS INTEREST
Eastern Alabama Railway, LLC 2413 Hill Read - Owner of Interest
' Sylacauga, AL 35151 in Property

REGISTERED AGENT

FOR SERVICE:
C T Corporation System

2 North Jackson Street, Suite 605
Montgomery, AL 36104

That the following person against whom this complaint is ﬁled is over the age of nineteen
(19}, is of sound mind, and is a resident of the State of Alabama:

NAME ADDRESS INTEREST
Sally K. Flowers Talladega County Courthouse Tax Lien
Revenue Commissioner I Courthouse Square

) Talladega, AL 35161

1170800.1
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That the said defendants are the owners of, or the owners of an interest in or on, the Jand
hereinafter described and herein set out, _

ARTICLE SECOND: Plaintiff is a municipal corporation having the right by its charter
to own, maintain, and operate a water and sewer system for customers in and contiguous to the
City of Sylacauga, and the rights, ways and rights-of-way herein described are sought to be
condemned for its water and sewer pipes, lines, and facilities for that purpose. Plaintiff has the
right to condemn pursuant to section 11-50-314¢11) of the 1975 Code of Alabama, as amended.

ARTICLE THIRD: That the uses and purposes for which the said land, rights and
interests hereinafter described are to be condemned and taken are in conmection with the
construction, operation and maintenance of subterrancan water and sewer pipes, lines; facilities
and other appliances necessary and convenient in connection therewith, and plainti€l’ therefore
seeks to acquire ways and rights-of-way of 20 feet in width on, accoss, under and over the land as
hereinafter deseribed in Parcel 1 and Parcel 2 of Article Fourth hereof, and the right to construct
and erect on, across, under and over s&id land such subterranean water and sewer pipes, lines and
facilities, and all appliances necessary, convenient and useful in connection therewith for such
purposes, together with all the rights conferred by law and all that are necessary, useful and
convenient to the enjoyment of said rights, ways and rights-of-way for such uses and purposes.

The property described in Parcels 1 and 2 of Article Fourth, or a portion thereof or
interest therein, has previously been subjected to a public use. Plaintiff alleges that there is an
actual necessity that the lands described in Parcel | and 2 of Article Fourth be condemned for the
purposes described herein, and Plaintiff further alleges that the uses and purposes to which such
lands are sought to be condemned will not materially interfere with the public use to which such
lands have previously been devoted.

ARTICLE FOURTH: That the said rights, ways, rights-of-way and other interests
sought to be condemned for such uses and purposes are on, across, over, under and adjacent to
strips of land described hereinafter, according to the final location survey of the said ways and
rights-of-way heretofore made by the plaintiff, the said strips of land and the lands of which the
same are a part being situafed in Talladega County, Alabama, and described as follows::

Parcel #1

A 20 foot sewer line casement being 10 feet in equal width on each side of the following
described line: Commence at a concrete monument in place being the Northwest corner.of
Section 35, Township 21 South, Range 3 East, Talladega County, Alabama; thence proceed
South 89° 12' 38" East along the Narth boundary of said quarter-quartér section for a distance of
752.06 feet; thence ptoceed South 00° 47 22" West for a distance of 97,03 feet a point on the
Northerly boundary of a railroad right-of-way , said point being the centerline of said sewer line
easement and the point of beginning, From this beginning point proceed South 23° 41' 31" East
along the centerline of said sewer line easement for a distance of 100.59 feet to a point on the
Southerly boundary of said railroad right-of-way.

1170800,1 2
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A diagram portraying Parcel #1, the property sought to be taken, and any remainder is
atlached to this complaint as Exhibit A,

The said EARY and Sally K. Flowers, as Revenue Commi ssioner, are the owners of the
land described ebove and/or of an interest on or in said lands.

Parce:l #2

A 20 foot water line easement being 10 feet in equal width on each side of the following
described line: Commence at a conorsté monument in place being the Northwest corner of
Section 35, Township 21 South, Range 3 Bast, Talladega County, Alabama; thence proceed
South 89° 12' 38" East along the North houndary of said quarter-quarter scction for a distance of
762.46 féet; thence proceed South 00° 47' 22" West for a distance of 93.49 feet a point on the
Northerly boundary of a railroad right-of-wety , said point being the centerline of said water line
eagsement and the point of beginning. From this beginning point procced South 23° 43' 13" East
along the centerline of said water line easement for a distance of 100.83 feet to a point on the
Southerly boundary of said railroad righi-of-way.

A diagram portraying Parcel #2, the pfoperty sought to be taken, and any remainder is
attached to this complaint as Exhibit A.

The said EARY and Sally X. Flowers, as Revenue Commissioner, are the owners of the
1land described above and/or of an interest on or in said lands.

WHEREFORE, PREMISES CONSIDERED, plaintiff prays that this Court will make and
enter an order appointing a day fer the hearing of this complaint; that a copy of the complaint
and notice of hearing date be.served upon the defendants; and that upon such hearing, an order
will be made by this Court condemning to the uses and purposes of this plaintiff, all the rights,
authority and power sought and described herein, and for such other and further ordets as may be

authorized by law.

UTILITIES BOARD OF
THE CITY OF SYLACAUGA

By

Attorney for Plaintiff

Hioseol 3
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OF COUNSEL:

W.T, CAMPBELL, JR.
Attomey at Law

400 West Third Street
Sylacauga, Alabama 35150
(256) 245-5268

BALCH & BINGHAM LLP
James A, Bradford

Matthew F. Carroll

David R, Burkholder

P. O, Box 306

Birmingham, Alabama 35201
(205) 251-8100

STATE OF ALABAMA )
JEFFERSON COUNTY )

Before me, the undeisigned authority, personally appeared, M P TC CARV2OLL |

who being by me first duly swom, deposes and says that he is one of the attorneys for the
plaintiff, Utilities Board of the City of Sylacauga, and has the authority to make this affidavit and
to institute and prosecute the foregoing Complaint for the condemnation of the lands, rights, and
" interests therein described, and that the statements contained in the foregoing complaint are true
and correct as therein alleged or upon information and belief as therein alleged,

' rd -
- Sworn to and subscribed before me this d é day of (&( ?L{E ,2011

Nothry Publj

. My Commission Expires: _ S~ |~{§

11708001 4
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UTILITIES BOARD OF THE CITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, ) )
a corporation, ) TALLADEGA COUNTY, ALABAMA
) .
Plaintiff, )
)
v. i ) CASE NO.:
i . ) :
EASTERN ALABAMA RAILWAY, )
LLC,ET AL, )
- )
Defendants. ) .
EXHIBITATO

COMPLAINT FOR CONDEMNATION

11703%0,1 |
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UTILITIES BOARD OF THE CITY

) IN THE PROBATE COURT FOR
OF SYLACAUGA, )
a corporafion, ) TALLADEGA COUNTY, ALABAMA
' )
Plaintiff, )
_ ) /,
v. ) CASENO:__ 2o (1 /197
) .
EASTERN ALABAMA RAILWAY, )
etal, )
: )
Defendants. )
- NOTICETONREREND.
g™ 7009 DDAQD 0001 5330 275% NDANT
: way,
¢/o C T Corporation Systern
2 Norxth Jackson Street, Suite 605

Montgomery, AL 36104 ‘
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UTILITIES BOARD OF THECITY ) IN THE PROBATE COURT FOR
OF SYLACAUGA, ) . _
a coxrporation, } TALLADEGA COUNTY, ALABAMA
)
Plaintiff, )
) .
v. )  CASENO.: 5?0”//5'7
) .
EASTERN ALABAMA RAILWAY, )
etal, )
: )
Defendants. )
. . NOTICR T0 DE,
" Om 7009 DOa0 0DO0Y 5330 9742 FENDANT

TO: Sally K. Flowers, Revenue Comuussioner
Talladega County Courthouse
Post Offics Box 1017

S0 appointed for

11708701

ereof 13 heret

Witness my hand this .5 Fay of

$002 Asirugey ' L @E uuod Sd

bUOL =

QOO Wity Spmuet)

BH.b

44

QU SN T

spuad scads j Uy et uo o
“goe;diyeus O3 JO JOBK OU) O} FURI TR UERY M

. Aoy

e 4
adfL k]

aoon, IPWpanwL]
wyssaxbg ] B

SB[PUSURIE ) Wiaoad

] SRGE SR Al s 'SSA N

o [ 'gnmﬂm‘mmmsl'a 13

pooiRsay A 3 wey

‘paisep 5 B
aqapians osp 'E PUS 2 4] Slisy) GeKiu0D m

B aNG E R I8 E IS

LA

OIS D

& BEAGEBEEEE 7



EXHIBIT 4

45



Case 1:11-cv-03192-RBP Document 19 Filed 11/15/11 Page 1 of 3

FILED

2011 Nov-15 PM 03.57
U.S. DISTRICT COURT

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION
UTILITIES BOARD OF THE CITY OF )
SYLACAUGA, a municipal corporation, g
Plaintiff, g
)
V. ) CIVIL ACTION NO.
g 1:11-cv-03192-RBP
EASTERN ALABAMA RAILWAY, LLC, g
a limited liability company, et al., )
)
Defendants. )

EASTERN ALABAMA'S MOTION TO REFER CASE TO SURFACE
TRANSPORTATION BOARD

Defendant Eastern Alabama Railway, LLC ("Eastern Alabama"),
pursuant to 28 U.S.C. § 1336 and the doctrine of primary jurisdiction,
requests that this Court enter an Order referring this case to the Surface
Transportation Board. Moreover, even if the parties do not raise the issue of
primary jurisdiction, the Court may do so sua sponte. See, e.g., Syntek
Semiconductor Co. v. Microchip Tech., Inc., 307 F.3d 775, 780 n.2 (9th Cir.
2002). This motion is based on the pleadings and briefs in this case.

WHEREFORE, Eastern Alabama moves this Court to enter an Order
referring this case to the Surface Transportation Board.

This the 15th day of November 2011.
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OF COUNSEL:

BURR & FORMAN LLP
3400 Wells Fargo Tower

420 North 20th Street
Birmingham, Alabama 35203
Telephone: (205) 251-3000
Fax: (205) 458-5100

1960362 v

Respectfully submitted,

/s/ Turner B. Williams

Turner B. Williams

John F. De Buys, Jr.

Mark M. Lawson

Attorneys for Defendant,
Eastern Alabama Railway, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of November 2011, I have filed
the foregoing via the Court's CM/ECF System, which will automatically
send a copy of the foregoing to attorneys of record in this case, and that I
have also sent a copy of the foregoing by United States First Class mail,
postage prepaid, on any non-CM/ECF participants listed below:

W.T. Campbell, Jr.
Attorney at Law

400 West Third Street
Sylacauga, Alabama 35150

James A. Bradford

Matthew F. Carroll

David R. Burkholder

Balch & Bingham LLP

Post Office Box 306
Birmingham, Alabama 35201

Sally K. Flowers

Talladega County Revenue Commissioner
Post Office Box 1017/1119

Talladega, Alabama 35161

1960362 v1

/s/ Turner B. Williams
OF COUNSEL




