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JOINT REPORT PURSUANT TO 49 C.F.R. §1111.10(a)

Complainant, North America Freight Car Association (“NAFCA”), and the Defendants in
this case,' hereby jointly submit this report as required by 49 C.F.R. § 1111.10(a), and their
agreed upon approach for establishing a procedural schedule in this case. In support hereof the
parties state the following:

1. The Defendants filed their answers to NAFCA’s complaint in this proceeding on
December 10, 2012 pursuant to the Board’s decision served on November 30, 2012.

2. The Board’s rules of practice require the parties in this case to “meet, or discuss
by telephone, discovery and procedural matters within 12 days after an answer to a complaint is

filed. 49 C.F.R. §1111.10(a). Counsel for NAFCA and the Association of American Railroads
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BNSF Railway Company, CSX Transportation, Inc., Canadian National Railway Com-
pany, The Kansas City Southern Railway Company, Norfolk Southern Railway, Canadian Pacif-
ic Railway Company, Union Pacific Railroad Company, and Association of American Railroads.



(“AAR”) met in person on December 13, 2012, with counsel for the other Defendants participat-
ing by telephone. Counsel for all the parties further conferred by telephone conference call on
December 19, 2012.

3. During the course of their discussions, the parties have discussed but have not yet
agreed upon all of the terms of a proposed protective order governing the exchange of confiden-
tial and highly confidential information in this case. The parties anticipate filing either a joint
motion for protective order, or separate filings asking the Board to resolve certain issues on this
matter, in the near future.

3. Section 1111.10(a) requires the parties, within 19 days of the filing of the answer
to a complaint, to either jointly or separately file a report setting forth a proposed procedural
schedule to govern future activities and deadlines in the case.

4. Discovery has been served by NAFCA on the railroad defendants, and on
NAFCA by the AAR. The parties have mutually agreed that, due to the intervention of the 2012
Holiday Season, their respective written responses and objections to each other’s discovery re-
quests will be submitted on January 7, 2013. Counsel for both parties have also started the pro-
cess of gathering responsive information and documents and ascertaining an appropriate period
for discovery in this case. However, (1) the AAR’s discovery requests are directed to all 30 of
NAFCA’s members, and (2) NAFCA'’s requests are directed to all eight defendants. Many of the
necessary client representatives are presently not available because they are on vacation for the
holidays. Accordingly, the parties are presently unable to provide the Board, by the December
31, 2012 reporting deadline established by §1111.10(a), with a proposed procedural schedule

that includes a defined period of time for completion of discovery.



5. Nevertheless, the parties have conferred and agree upon the following schedule

for submitting evidence in this proceeding: Complainant’s Opening Evidence — 60 days from the

close of discovery; Defendants’ Reply Evidence — 120 days from the close of discovery; Com-

plainant’s Rebuttal Evidence — 150 days from the close of discovery.

6. The parties have agreed to supplement this report to the Board no later than Janu-

ary 21, 2013 and to propose a final procedural schedule that contains a defined period for the

completion of discovery in this case, and the periods for submitting evidence set forth above.
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Svetlana V. Lyubchenko

GKG Law, P.C.

1054 31st Street, N.W., Suite 200
Washington, DC 20007

(202) 342-5248

/s/ Andrew P. Goldstein

Andrew P. Goldstein

John M. Cutler, Jr.

McCarthy, Sweeney & Harkaway, P.C.
1825 K Street, N.W., Suite 700
Washington, DC 20006

(202) 775-5560

North America Freight Car Association

Respectfully submitted,

Counsel for Defendants
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David L. Meyer

Llewellyn O. Davis

Morrison & Foerster LLP

2000 Pennsylvania Avenue, NW, Suite 6000
Washington, DC 20006

(202) 887-1519

/s/ Louis P. Warchot

Louis P. Warchot

Daniel Saphire

Association of American Railroads
425 Third Street, SW, Suite 1000
Washington, DC 20024

(202) 639-2502

Association of American Railroads



/s/ Roger P. Nober

Roger P. Nober

Richard E. Weicher
Adam Weiskittel

Dustin J. Almaguer
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, TX 76131
Tel: 817-352-2353

BNSF Railway Company

/s/ Theodore K. Kalick

Theodore K. Kalick

CN

Suite 500 North Building

601 Pennsylvania Avenue, N.W.
Washington, DC 20004

(202) 347-7840

/s/ David A. Hirsh

David A. Hirsh

James M. Guinivan

Harkins Cunningham

1700 K Street, NW, Suite 400
Washington, DC 20006-3817
Tel: (202) 973-7600

Canadian National Railway Company

/s/ William M. Tuttle

William M. Tuttle

Patrick Riley

Canadian Pacific Railway Company
120 South 6Th Street, Suite 1000
Minneapolis, MN 55402

Tel: 403-319-7145

Canadian Pacific Railway Company

/s/ Paul R. Hitchcock

Paul R. Hitchcock

John P. Patelli

CSX Transportation, Inc.
500 Water Street
Jacksonville, FL 32202
Tel: (904) 359-3276

/s/ Matthew J. Warren

Matthew J. Warren
Sidley Austin LLP
1501 K Street, N.W.
Washington, DC 20005
Tel: (202) 736-8000

CSX Transportation Inc.

/s/ W. James Wochner

W. James Wochner
David C. Reeves

The Kansas City Southern Railway Company
P.O. Box 219335

Kansas City, MO 64121-9335
Tel: (816) 983-1324

/s/ William A. Mullins

William A. Mullins

Robert A. Wimbish

Baker & Miller PLLC

2401 Pennsylvania Ave, NW, Suite 300
Washington, DC 20037

Tel: (202) 663-7823

The Kansas City Southern Railway Company



/s/ John M. Scheib

John M. Scheib

Bruce R. Rider

Norfolk Southern Railway Company
Three Commercial Place

Norfolk, VA 23510

Tel: 757-629-2877

Norfolk Southern Railway Company

/s/ Connie S. Roseberry

Connie S. Roseberry

Louise A. Rinn

Danielle E. Bode

Union Pacific Railroad Company
1400 Douglas Street, Stop 1580
Omaha, NE 68179

Tel: (402) 544-5515

/s/ Michael L. Rosenthal

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004-2401

Tel: (202) 662-5448

Union Pacific Railroad Company





