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Canadian National Railway Company and its subsidiaries, Grand Trunk Western 

Railroad Company and Illinois Central Railroad Company (collectively “CN”) respectfully move 

the Surface Transportation Board (“Board”) to hold this proceeding (Docket No. NOR 42134) in 

abeyance until after the United States District Court for the District of Columbia rules on the 

pending cross-motions for summary judgment in Association of American Railroads v. 

Department of Transportation, No. 11-cv-1499 (D.D.C. filed Aug. 19, 2011) (“the AAR Suit” or 

“AAR”).  (CN proposes that the issue of how to proceed after the District Court’s decision, if an 

appeal is filed, be deferred until the Board and the parties have the opportunity to review the 

District Court’s decision.)  The AAR Suit will determine whether the statutory scheme and 

regulations on which this proceeding is based are constitutional.  In order to avoid a burdensome 

process that may result in a legal nullity, CN proposes a short period of abeyance.  Amtrak and 

CN can profitably use that period to work together on practical solutions to the real, practical 

railroading problems that underlie this proceeding, and CN further proposes (in its Response to 

Amtrak’s Petition) Board-supervised mediation to assist those efforts.1 

BACKGROUND 

Section 207(a) of the Passenger Rail Investment and Improvement Act of 2008 

(“PRIIA”) (Pub. L. 110-432, Division B) provides that Amtrak and the Federal Railroad 

Administration (“FRA”) “shall jointly . . . develop new or improve existing metrics and 

minimum standards for measuring the performance and service quality of intercity passenger 

train operations . . . .”  Pursuant thereto, Amtrak and the FRA jointly issued a final rule 

establishing their “Metrics and Standards,” effective on May 11, 2010.  75 Fed. Reg. 26,839 

(May 12, 2010). 

                                                 
1 CN asked Amtrak to join its request for abeyance, but Amtrak declined. 
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On August 19, 2011, the Association of American Railroads (“AAR”)2 filed the AAR 

Suit on behalf of its Class I freight railroad members, including CN.  Ex. 1, AAR Compl. ¶ 10.3  

The AAR Suit asserts that Section 207 of PRIIA is unconstitutional because it improperly vests 

“Amtrak – a private, for-profit corporation – with the authority to promulgate rules governing the 

conduct of its contractual partners, the freight railroads.”  Id. ¶ 1.   AAR claims that Section 207 

violates (1) “the nondelegation doctrine and the separation of powers principle by placing 

legislative and rulemaking authority in the hands of a private entity that participates in the very 

industry it is supposed to regulate,” id. ¶ 51, and (2) “the due process rights of the freight 

railroads because it purports to empower Amtrak to wield legislative and rulemaking power to 

enhance its commercial position at the expense of other industry participants,” id. ¶ 54.  AAR 

and the respondents (the Department of Transportation (“DOT”), the Federal Railroad 

Administration (“FRA”), and their respective heads) have agreed that the AAR Suit requires no 

factual development and should be resolved though cross-motions for summary judgment, and 

the District Court has approved that procedure.  The AAR Suit will be fully briefed, and ripe for 

judgment, when the respondents file their reply brief on March 30, 2012. 

The present proceeding arises under 49 U.S.C. § 24308(f), which was enacted by Section 

213 of PRIIA.  Section 24308(f) provides that the Board may (and in certain circumstances 

                                                 
2 AAR is a nonprofit trade association whose members include all of the Class I freight 

railroads (the largest freight railroads), and well as some small freight railroads and Amtrak.  
3 The major pleadings in the AAR Suit are attached as exhibits to this Motion as follows: 

Ex. 1: AAR Complaint (Aug. 9, 2011) (“AAR Compl.”) 

Ex. 2: AAR Motion for Summary Judgment (Dec. 2, 2011) (“AAR MSJ”) 

Ex. 3: DOT Cross-Motion for Summary Judgment and Response to AAR MSJ 
(Feb. 3, 2012) (“DOT MSJ”) 

Ex. 4: AAR’s Reply in Support of its MSJ and Response to DOT’s Cross-Motion 
(Mar. 6, 2012) (“AAR Reply”). 
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“shall”) conduct an investigation “[i]f the on-time performance of any intercity passenger train 

averages less than 80 percent for any 2 consecutive calendar quarters, or the service quality of 

intercity passenger train operations for which minimum standards are established under section 

207 of [PRIIA] fails to meet those standards for 2 consecutive calendar quarters . . . ,” and that 

that investigation may result in Board recommendations (49 U.S.C. § 24308(f)(1)), or, if 

violations of preference are found, in a Board award of damages and other compulsory relief (49 

U.S.C. § 24308(f)(2)).  As Amtrak’s Petition (“Pet.”) makes clear, the Board investigation and 

the relief Amtrak seeks are premised on the Metrics and Standards, which Amtrak and FRA 

promulgated pursuant to the delegation of rulemaking power under Section 207 that is the 

subject of the AAR Suit.  Amtrak’s Petition relies throughout on the Metrics and Standards: 

• it discusses the process leading to their issuance (Pet. ¶¶ 21-24); 

• it discusses their meaning and methodology (id. ¶¶ 30-40); 

• it avers that Amtrak performance on routes that include rail segments operated by CN 
repeatedly failed to satisfy the Metrics and Standards (id. ¶¶ 24, 45-46, 49-80);  

• it requests a Board investigation, pursuant to 49 U.S.C. § 24308(f)(1), “into the 
causes of the substandard on-time performance and excessive delays” alleged, which 
it has alleged to be “substandard” and “excessive” on the basis of the Metrics and 
Standards (id. ¶ 117);   

• it seeks Board recommendations “so that on-time performance and delays on these 
trains comply with the Section 207 [Metrics and Standards]” (id. ¶ 118); and 

• it asks the Board to award damages pursuant to 49 U.S.C. § 24308(f) (id. ¶ 119; see 
also id. ¶ 20), which authorizes the Board to award damages when failures to provide 
preference cause “delays or failures to achieve minimum standards investigated under 
paragraph (1),” 49 U.S.C. § 24308(f)(2) – i.e., in this case, if they cause the failures to 
satisfy the Metrics and Standards that are the main subject of Amtrak’s Petition.4 

                                                 
4 Amtrak also erroneously refers to the Metrics and Standards as “mandatory 

performance standards,” id. ¶ 20, and describes at least some of them as unilateral obligations of 
host railroads, id. ¶ 39.  Notwithstanding that PRIIA provides that the Board is to “review the 
accuracy of train performance data” and to consider all causes of poor performance, and 
notwithstanding that on some of the routes at issue, most of the route and most of the delays on 
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ARGUMENT 

I. A Short Period of Abeyance Will Enable the Board to Avoid Futile and Burdensome 
Proceedings If the AAR Suit Prevails, and to Obtain Guidance for Novel and 
Complex Proceedings If the AAR Suit Fails 

For the reasons set forth in AAR’s Complaint and briefs (Exs. 1, 2, & 4), which CN 

hereby incorporates by reference, CN believes that that the delegation of rulemaking power to 

Amtrak in PRIIA should be held unconstitutional, with the result that Section 207 and the 

Metrics and Standards would be struck down.5  Given the complete dependency of Section 213, 

Amtrak’s Petition, and the relief Amtrak seeks on Section 207 and the Metrics and Standards, a 

determination of unconstitutionality will leave no remaining authority or standards for this 

proceeding, which will then become a legal nullity.6 

If, on the other hand, the AAR Suit fails, the District Court’s ruling is still likely to 

provide the Board with useful guidance by clarifying the meaning of the PRIIA statute before the 

Board undertakes this case of first impression under the statute.7 

                                                                                                                                                             
the route involve track owned by other host railroads, the main section of Amtrak’s Petition is 
entitled “CN’s Failure to Meet the Section 207 Performance Standards on Each Route.”  Pet. at 
17.  

5 Unless invited by the Board, CN does not propose to re-brief the constitutional issues 
before the Board.  However, CN’s position is that the statute is unconstitutional, and nothing in 
these proceedings should be taken as a waiver of that position. 

6 CN’s obligation to give preference to Amtrak trains under 49 U.S.C. § 24308(c) 
preceded and was unchanged by PRIIA, and will remain if PRIIA is held unconstitutional.  
However, the Board’s jurisdiction to enforce that obligation under § 24308(f)(2) is part of the 
PRIIA scheme and premised on the alleged preference violations causing failures to meet the 
Metrics and Standards.  If the AAR Suit prevails, the STB’s enforcement role under 
§ 24308(f)(2) will be eliminated, but preference will remain enforceable, as it has been for 
decades, by action by the Department of Justice.  See 49 U.S.C. § 24103(a)(1)(c); Pet. ¶ 20. 

7 For example, if it upholds the statute, the District Court might do so on the basis, in 
part, that the Metrics and Standards should be understood to function solely as a trigger for 
investigation (as DOT argues, Ex. 3 at 13-14), and should not be used, as Amtrak’s Petition 
attempts to use them, as mandatory requirements incumbent on the host railroad, or as evidence 
of preference violations (see, e.g., Pet. ¶¶ 20, 38, 39). 
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As a matter of constitutional principle, the Board should not compel CN to participate in 

potentially burdensome proceedings that have no constitutional foundation.  (Indeed, one of 

AAR’s substantive arguments is that Congress cannot delegate power to Amtrak, a private entity, 

to promulgate regulations that have the effect of subjecting other members of the private rail 

industry to burdensome Government investigations.  Ex. 4 at 20-21.)  And as a matter of 

administrative economy, the Board should not undertake a novel, complex, wide-ranging, and 

fact-intensive investigation that may result in a nullity, or that could be more efficiently handled 

if the Board first awaited guidance from the District Court.8   

In these circumstances, holding proceedings in abeyance would be appropriate and 

consistent with Board practice.  It is well established that the Board has the power to hold a 

proceeding before it in abeyance pending the clarification of statutory or regulatory provisions 

that are critical to the proceeding.  See AEP Tex. N. Co. v. Surface Transp. Bd., 609 F.3d 432, 

437 (D.C. Cir. 2010) (noting that Board held proceeding in abeyance “while it resolved the 

industry-wide rulemaking”); Major Issues in Rail Rate Cases, STB Ex Parte No. 657 (Sub No. 

1), slip op. at 2 (STB served Feb. 27, 2006) (“Because several of these issues have been raised or 

                                                 
8 The investigation sought by Amtrak’s Petition has the potential to be highly onerous for 

the Board, Amtrak, CN, and third parties.  Amtrak’s Petition is 119 paragraphs long and 
encompasses seven distinct routes, spanning a total of over approximately 4800 miles.  While 
Amtrak’s Petition self-servingly focuses on CN, there are other host railroads on all of those 
routes, and CN lines encompass less than 13% of the route miles on five of the routes.  In total, 
CN’s lines encompass a mere 31% of the route miles.  Accordingly, the investigation described 
by § 24308(f)(1), which calls for the Board to consider all the causes of failures to meet the 
Metrics and Standards, could potentially involve various third parties (since Amtrak’s and FRA’s 
OTP Metric  encompasses all delays, without distinguishing whether they were caused by 
Amtrak, CN, or third parties, and does not distinguish between delays on CN tracks and delays 
elsewhere on the route on tracks owned by other railroads).  The formulation of 
recommendations under § 24308(f)(1) would necessarily involve considering complex 
scheduling issues and potential capital investments.  And any determination under § 24308(f)(2) 
would require the Board to address difficult issues of first impression regarding the interpretation 
of § 24308(c), on which Amtrak has expressed self-serving views dramatically contrary to those 
of the rest of the industry.     
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are implicated in the rail rate cases pending before us, we are holding [two proceedings] in 

abeyance while we examine these important issues.”).  And the Board has on multiple occasions 

held proceedings in abeyance when the resolution of a pending court matter is likely to clarify 

the applicable law or could significantly affect the proceeding.  See, e.g., Ariz. Elec. Power 

Coop. v. BNSF Ry., STB Docket No. 42113 (Sub-No. 1), slip op. at 1 (STB served Apr. 23, 

2009) (“This decision orders a portion of [the petitioner’s] rate reasonableness complaint to be 

held in abeyance pending a determination by the U.S. District Court for the District of Arizona 

whether, and to what extent, a rail transportation contract exists . . . .”); Certain Rates and 

Practices of NPR, Inc. STB Docket No. WCC-102, slip op. at 1 (STB served Apr. 9, 1999) 

(noting that “the Board held the processing of the proceeding in abeyance pending the District 

Court’s disposition of the related action”); PSI Energy Inc. v. CSX Transp., Inc., STB Docket 

No. 42034, slip op. at 1, 3 (STB served Sept. 11, 1998) (holding Board proceeding in abeyance 

“pending resolution of a court action” where the “resources of the Board and the carriers would 

be wasted if we were to proceed with a complaint and . . .  the court were later to uphold the 

carriers’ [argument].”).  

II. The Proposed Short Period of Abeyance Will Not Cause Undue Delay, and May 
Create a Window for Constructive, Problem-Solving Discussions, Including Board-
Supervised Mediation 

Even if the AAR Suit fails, and this Section 213 investigation ultimately proceeds, there 

is little, if any, downside to holding this proceeding in abeyance as proposed herein, for two 

reasons. 

First, the period of abeyance will not cause undue delay.  Briefing before the District 

Court will be complete, and the AAR Suit will be ripe for judgment, in just three weeks.  

Presumably, the District Court will enter judgment reasonably promptly.  Whatever the result, an 

appeal may follow, and a further period of abeyance pending appeal may merit consideration in 
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light of the District Court’s ruling.  However, there is no need to anticipate the potential issue of 

abeyance pending appeal at this time, and CN is only presently requesting abeyance pending the 

District Court’s decision. 

Second, the period of abeyance need not and should not be wasted time, because the 

parties can use it to develop solutions to the problems underlying Amtrak’s Petition.  Significant 

disagreements exist between CN and Amtrak, but they share a common interest in efficient rail 

service and, as the final Metrics and Standards recognized,9 they must ultimately work together 

to address the practical railroading problems of Amtrak trains on CN lines.  CN has attempted to 

find cooperative solutions in the past, and remains willing to do so in the future, notwithstanding 

Amtrak’s unfortunate decision to switch from constructive discussions to an adversarial Petition.   

Indeed, CN believes that the most constructive contribution the Board could make at this 

stage, would take the form of Board-supervised mediation.  Cf. 49 C.F.R. § 1109.1 (2012) (any 

proceeding may be held in abeyance if the parties agree to pursue administrative dispute 

resolution procedures).  PRIIA’s provision for recommendations by the Board (49 U.S.C. 

§ 24308(f)(1)) represents an effort by Congress to enable the Board to facilitate and provide 

structure to cooperative discussions between Amtrak and host railroads.  Whether the means 

chosen in PRIIA are constitutional or not, that same goal can be achieved by granting a period of 

abeyance that allows the parties to focus on problem-solving rather than adversarial advocacy, 

and by convening a mediation.  Accordingly, in its Response to Amtrak’s Petition, CN is 

suggesting mediation.   

                                                 
9 See Metrics and Standards for Intercity Passenger Rail Service, available at 

www.fra.dot.gov/us/content/2165 (given “the freight railroads’ long record of  passenger 
operations, the FRA and Amtrak expect that all stakeholders will work closely  together to . . . 
minimize the burdens and maximize the benefits felt by each other”). 
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No. 1: 11-cv-1499 (JEB) 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 
ASSOCIATION OF AMERICAN RAILROADS, 
 
Plaintiff, 
 
v. 
 
DEPARTMENT OF TRANSPORTATION, 
et al., 
 
Defendants. 
 
 
 

MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff Association of American Railroads, pursuant to Fed. R. Civ. P. 56 and 

Local Rule 7(h), moves for summary judgment in its favor declaring unconstitutional 

Section 207 of the Passenger Rail Investment and Improvement Act of 2008 (Division B 

of Pub. L. 110-432) (Oct. 16, 2008) (“PRIIA”); vacating the Metrics and Standards; 

declaring that any action previously taken by Defendants pursuant to Section 207 of 

PRIIA is null and void, including promulgating the Metrics and Standards; enjoining 

Defendants and their officers, employees, and agents from implementing, applying, or 

taking any action whatsoever pursuant to Section 207 of PRIIA or the Metrics and 

Standards; and awarding Plaintiff its reasonable costs, including attorney’s fees, incurred 

in bringing this action. 
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As set forth in the accompanying Memorandum of Points and Authorities in 

Support of Plaintiff’s Motion for Summary Judgment, there are no genuine issues of 

material fact in dispute, and Plaintiff is entitled to judgment as a matter of law. 

Pursuant to Local Rule 7(f), Plaintiff respectfully requests oral argument on this 

motion. 

DATED:  December 2, 2011.  Respectfully submitted, 

 
  /s/ Thomas H. Dupree, Jr.  

Louis P. Warchot    Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)    (D.C. Bar No. 467195) 
Daniel Saphire    Porter Wilkinson 
(D.C. Bar No. 358806)    (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN  GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS    1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000  Washington, DC 20036 
Washington, DC 20024   (202) 955-8500 
(202) 639-2503     
 

Attorneys for Plaintiff 
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ASSOCIATION OF AMERICAN RAILROADS, 
 
Plaintiff, 
 
v. 
 
DEPARTMENT OF TRANSPORTATION, 
et al., 
 
Defendants. 
 
 

 

AAR’S MEMORANDUM OF POINTS AND AUTHORITIES  
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

 
 
 
 
Louis P. Warchot         Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)         (D.C. Bar No. 467195) 
Daniel Saphire          Porter Wilkinson 
(D.C. Bar No. 358806)         (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN     GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS          1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000     Washington, DC 20036 
Washington, DC 20024        (202) 955-8500 
(202) 639-2503 
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AAR’S MEMORANDUM OF POINTS AND AUTHORITIES  
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

Plaintiff Association of American Railroads (AAR) respectfully submits this 

Memorandum of Points and Authorities in support of its Motion for Summary Judgment.  

AAR seeks a declaration that Section 207 of the Passenger Rail Investment and 

Improvement Act of 2008 (PRIIA) is unconstitutional, and that the “Metrics and 

Standards” promulgated by Amtrak and the Federal Railroad Administration (FRA) 

pursuant to that statutory authority are consequently invalid.  See Pub. L. 110-432, 

Division B, Section 207 (Oct. 16, 2008) (attached as Ex. A to Declaration of Thomas H. 

Dupree, Jr. (“Dupree Decl.”)); Metrics and Standards for Intercity Passenger Rail Service 

(May 6, 2010) (Dupree Decl. Ex. D).1 

INTRODUCTION 

This is a constitutional challenge to a statute that purports to vest Amtrak — an 

entity established by law as a private, for-profit corporation, see 49 U.S.C. § 24301(a) — 

with the authority to promulgate binding regulations governing the conduct of its 

contractual partners, the freight railroads. 

Since the dawn of the modern administrative state, it has been a bedrock principle 

of constitutional law and the separation-of-powers principle that Congress cannot 
                                           

1 AAR brings this action on behalf of all of its Class I member railroads excluding 
Amtrak. 
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delegate rulemaking authority to private companies.  This strict prohibition applies with 

particular force when the private company is empowered to regulate its competitors, or 

other private companies in the same industry. 

Yet that is precisely what Congress did here.  Section 207 of PRIIA empowers 

Amtrak and the Federal Railroad Administration to “jointly . . . develop new or improve 

existing metrics and minimum standards for measuring the performance and service 

quality of intercity passenger train operations.”  Amtrak runs its trains outside the 

Northeast Corridor on tracks owned by private freight railroads pursuant to contracts 

between Amtrak and the host railroad.  PRIIA provides that if Amtrak trains do not meet 

the Amtrak-drafted performance standards, the Surface Transportation Board may launch 

an investigation and assess damages, payable directly to Amtrak, against the freight 

railroad hosting the Amtrak trains.  See PRIIA § 213.  PRIIA further provides that the 

freight railroads “shall” amend their existing contracts with Amtrak — namely the 

operating agreements that govern Amtrak’s use of the freight railroads’ tracks — by 

“incorporat[ing]” the Amtrak-drafted regulations into the contracts to the extent 

practicable.  See PRIIA § 207(c). 

Amtrak has long been unable to generate sufficient revenues to cover its operating 

costs, and receives a substantial annual federal subsidy to enable it to continue 

operations.  A 2008 report by the U.S. Department of Transportation’s Inspector General 

found that “Amtrak is unable to generate sufficient revenues from ticket sales and other 

sources to cover its operating costs or pay any of its debt or capital costs.”  Report of the 
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Inspector General, U.S. Department of Transportation, Effects of Amtrak’s Poor On-Time 

Performance (Mar. 28, 2008) (Dupree Decl. Ex. F) at 2.  PRIIA thus creates the potential 

for the Government to direct the payment of additional subsidies from the freight 

railroads to Amtrak. 

On May 6, 2010, Amtrak and the FRA jointly issued their final rule establishing 

the Metrics and Standards.  See Metrics and Standards for Intercity Passenger Rail 

Service (May 6, 2010) (Dupree Decl. Ex. D).  The rule establishes and defines 

performance standards for Amtrak trains that simply cannot be achieved as a practical 

matter on numerous routes, and looks to Amtrak-generated “Conductor Delay Reports” 

as the best evidence for determining whether the host freight railroads are at fault for 

failing to meet the Amtrak-generated standards. 

As shown below, Section 207 of PRIIA is unconstitutional and the Metrics and 

Standards must be declared invalid as a result.  While Congress may confer limited 

rulemaking authority on officers or agencies within the Executive Branch, it has long 

been established that Congress cannot delegate to private companies or individuals the 

power to regulate the conduct of other private parties.  In Carter Coal, the Supreme Court 

held that a congressional delegation of rulemaking authority “to private persons whose 

interests may be and often are adverse to the interests of others in the same business” is 

“legislative delegation in its most obnoxious form” and is unconstitutional.  Carter v. 

Carter Coal Co., 298 U.S. 238, 311 (1936).  That core holding remains good law.  See, 

e.g., Pittston Co. v. United States, 368 F.3d 385, 395 (4th Cir. 2004) (citing Carter Coal 
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and explaining that Congress may not vest private parties with regulatory authority over 

other private parties). 

There can be no question that Amtrak is a private entity.  Congress has expressly 

provided by statute that Amtrak “is not a department, agency, or instrumentality of the 

United States Government” but is rather a private entity that is “operated and managed as 

a for-profit corporation.”  49 U.S.C. § 24301(a) (emphasis added).  The D.C. Circuit has 

squarely held that “Amtrak is not the Government,” United States ex rel. Totten v. 

Bombardier Corp., 380 F.3d 488, 490 (D.C. Cir. 2004) (Roberts, J.), and it is the 

longstanding position of the Department of Justice that Amtrak is not a government 

agency.  See id. 

PRIIA violates the nondelegation doctrine and the Constitution’s separation of 

powers principle by placing legislative and rulemaking powers in the hands of a private 

entity — Amtrak — that participates in the very industry it is supposed to regulate and 

stands to benefit from the regulations it issues.  Just as Congress could not delegate to 

McDonald’s the authority to promulgate binding regulations governing the business 

operations of The Coca-Cola Company — by, for example, empowering McDonald’s to 

issue performance standards for soda shipments under which Coca-Cola must pay 

McDonald’s if those standards are not met — Congress cannot empower Amtrak to 

promulgate binding regulations governing its contractual partners, the freight railroads.  

The fact that Congress included the FRA in the rulemaking and directed that the Metrics 

and Standards be developed and promulgated “jointly” cannot salvage the statute.  It is 
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well settled that the Constitution limits private parties to no more than an “advisory” or 

“ministerial” role in the exercise of legislative or rulemaking authority, see Pittston Co., 

368 F.3d at 395; it plainly does not permit empowering a private, for-profit corporation 

as a co-equal with a federal agency in the rulemaking process. 

The constitutional violation in this case is particularly acute because Amtrak is not 

a neutral and disinterested private party, but a for-profit corporate entity with a direct 

financial stake in the substance of the regulations.  Because violations of the Metrics and 

Standards may subject the freight railroads to substantial fines payable directly to 

Amtrak, Amtrak had the incentive to draft the regulations in ways that favor Amtrak at 

the expense of the freight railroads. 

In fact, Amtrak’s regulations are skewed in Amtrak’s favor and expose the freight 

railroads to inevitable violations.  Among other things, the Metrics and Standards rely on 

Amtrak-generated “Conductor Delay Reports” to assign responsibility for particular 

delays.  Thus, Amtrak has not only written the rules governing the business operations of 

the freight railroads — it also creates and supplies the evidence that will be used to 

determine responsibility for violations of the rules it drafted.  PRIIA § 207 has created a 

system in which Amtrak is now poised to reap substantial payments from the parties it is 

regulating. 

Likewise, PRIIA § 207 requires the freight railroads to amend their operating 

agreements with Amtrak by incorporating the very regulations that Amtrak drafted.  The 

Department of Transportation has acknowledged that these operating agreements are 
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“private agreements among private parties.”  Report of the Inspector General, U.S. 

Department of Transportation, Amtrak Cascades and Coast Starlight Routes:  

Implementation of New Metrics and Standards Is Key to Improving On-Time 

Performance (Sept. 23, 2010) (Dupree Decl. Ex. G) at 29.  It is constitutionally 

impermissible for Congress to grant a private party the power to unilaterally rewrite 

contracts in its favor, depriving the other side of the benefit of the bargain and achieving 

through regulatory fiat what it could not achieve through negotiation. 

The Constitution does not permit Congress to delegate its lawmaking and 

rulemaking authority in this way.  PRIIA § 207 violates the nondelegation doctrine and 

the separation-of-powers principle, as well as the due process rights of the freight 

railroads.  For these reasons, this Court should hold PRIIA § 207 unconstitutional, and 

declare the Metrics and Standards invalid. 

STATEMENT OF FACTS 

1. The Birth of Amtrak 

In the 1960s, a variety of private railroads offered passenger service.  By then, the 

creation of the interstate highway system and the growth of air travel, among other 

things, had already weakened the economics of passenger rail service, which had been 

the principal means of intercity passenger travel for more than a century.  Although 

passenger service was not profitable — and the railroads that offered it incurred heavy 

losses doing so — as common carriers railroads were required to offer passenger service 

unless relieved of this responsibility by the Interstate Commerce Commission or state 
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regulatory authorities.  See Nat’l R.R. Passenger Corp. v. Atchison, Topeka and Santa Fe 

Ry. Corp., 470 U.S. 451, 454 (1985).  Eventually, the dismal economics compelled many 

railroads to seek permission to discontinue passenger service.  Id. 

In 1970, Congress enacted the Rail Passenger Service Act to “revive the failing 

intercity passenger train industry and retain a high-quality rail passenger service for the 

nation.”  Atchison, 470 U.S. at 454.  The Act established the National Railroad Passenger 

Corporation, better known as Amtrak, to assume the role of provider of intercity 

passenger rail service.  Id.  Congress has specifically provided that Amtrak “is not a 

department, agency, or instrumentality of the United States Government” but is rather a 

“private, for-profit corporation.”  49 U.S.C. § 24301(a); see also Atchison, 470 U.S. at 

454-55 (Amtrak is a private, “for-profit corporation” that “is not ‘an agency or 

establishment’ of the Government but is authorized by the Government to operate or 

contract for the operation of intercity rail passenger service.”). 

Amtrak began offering passenger service on May 1, 1971.  See Atchison, 470 U.S. 

at 456.  Because the nation’s rail infrastructure was at the time largely owned by the 

freight railroads, the only option was to operate Amtrak’s passenger trains over the 

freight railroads’ tracks.  The same is true today:  Amtrak runs primarily on tracks owned 

by freight railroads.  In fact, 97 percent of the 22,000 miles of track over which Amtrak 

operates is owned by freight railroads.  AAR Comment on Proposed Metrics and 

Standards (Mar. 27, 2009) (Dupree Decl. Ex. H) at 2; Nat’l R.R. Passenger Corp. v. 
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Boston & Maine Corp., 503 U.S. 407, 410 (1992) (“Most of Amtrak’s passenger trains 

run over existing track systems owned and used by freight railroads.”). 

Amtrak has entered into contracts with the freight railroads that host the Amtrak 

trains.  These contracts — commonly known as operating agreements — are 

painstakingly negotiated documents that were executed soon after Amtrak’s creation and 

have been amended or renegotiated over the years.  See Declaration of Paul E. Ladue, 

¶ 12 (U.S. rail operating affiliates of Canadian National Railway Company (“CN”)); 

Declaration of Virginia Marie Beck, ¶ 13 (CSX Transportation); Declaration of Mark M. 

Owens, ¶ 12 (Norfolk Southern); Declaration of Peggy Harris, ¶ 12 (Union Pacific).  The 

operating agreements generally provide that the railroads will grant Amtrak the use of 

their tracks at agreed-upon rates, and spell out the rights and duties of the parties, 

consistent with the freight railroads’ statutory obligations.  See 49 U.S.C. § 24308; 

Atchison, 470 U.S. at 454.  The Department of Transportation has recognized that “the 

operating agreements between Amtrak and its host railroads are private agreements 

among private parties.”  Report of the Inspector General, U.S. Department of 

Transportation, Amtrak Cascades and Coast Starlight Routes:  Implementation of New 

Metrics and Standards Is Key to Improving On-Time Performance (Sept. 23, 2010) 

(Dupree Decl. Ex. G) at 29. 

2. Amtrak’s Difficulties 

Amtrak is not, and has never been, self-sufficient.  It relies on heavy federal 

subsidies to continue operations.  See Katherine Shaver, At 40, Amtrak Struggles to Stay 
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Up to Speed, Wash. Post May 15, 2011, at C1 (Dupree Decl. Ex. Q) (Amtrak received a 

$1.48 billion federal subsidy this year and has run billion-dollar operating deficits for 

more than a decade).  There are many reasons for the problems that plague Amtrak:  

travelers prefer cars for short trips; air travel is far faster and often less expensive for long 

trips; many Amtrak stations lack nearby car rental facilities; and much of Amtrak’s 

equipment is antiquated.  In addition to these difficulties, Amtrak has long struggled to 

run its trains on time.  Its endemic delays have, in turn, deterred travelers from choosing 

Amtrak, thereby making its precarious financial situation even worse.  See Report of the 

Inspector General, U.S. Department of Transportation, Effects of Amtrak’s Poor On-Time 

Performance (Mar. 28, 2008) (Dupree Decl. Ex. F) at 1. 

3. The Passenger Rail Investment and Improvement Act 

Congress enacted PRIIA in 2008.  See Pub. L. 110-432, Division B (codified 

generally in Title 49) (attached in relevant part as Dupree Decl. Ex. A). 

Section 207(a) of PRIIA provides: 

Within 180 days after the date of enactment of this Act [Oct. 

16, 2008], the Federal Railroad Administration and Amtrak 

shall jointly, in consultation with the Surface Transportation 

Board, rail carriers over whose rail lines Amtrak trains 

operate, States, Amtrak employees, nonprofit employee 

organizations representing Amtrak employees, and groups 

representing Amtrak passengers, as appropriate, develop new 

or improve existing metrics and minimum standards for 

measuring the performance and service quality of intercity 

Case 1:11-cv-01499-JEB   Document 8    Filed 12/02/11   Page 15 of 44



 

10 

 

passenger train operations, including cost recovery, on-time 

performance and minutes of delay, ridership, on-board 

services, stations, facilities, equipment, and other services. 

The section further provides that: 

Such metrics, at a minimum, shall include the percentage of 

avoidable and fully allocated operating costs covered by 

passenger revenues on each route, ridership per train mile 

operated, measures of on-time performance and delays 

incurred by intercity passenger trains on the rail lines of each 

rail carrier and, for long-distance routes, measures of 

connectivity with other routes in all regions currently 

receiving Amtrak service and the transportation needs of 

communities and populations that are not well-served by 

other forms of public transportation. 

Section 207(c) of PRIIA, entitled “Contracts With Host Rail Carriers,” provides:  

“To the extent practicable, Amtrak and its host rail carriers shall incorporate the metrics 

and standards developed under subsection (a) into their access and service agreements.” 

Section 213(a) of PRIIA empowers the Surface Transportation Board to 

investigate and punish violations of the Metrics and Standards.  It provides that the Board 

“may” initiate an investigation if Amtrak’s “on-time performance” — a term defined by 

the Metrics and Standards, see PRIIA § 207(a) (Amtrak and FRA shall develop metrics 

and standards “for measuring . . . on-time performance and minutes of delay”) — falls 

below 80 percent for two consecutive quarters.  Indeed, in the final rule, Amtrak and the 
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FRA expressly stated that “the STB’s investigative discretion or mandate takes effect” 

when there has been a violation of the on-time performance metric established by the 

Metrics and Standards.  See Metrics & Standards for Intercity Passenger Rail Service 

(May 6, 2010) (Dupree Decl. Ex. D), at 17.  The Board may also initiate an investigation 

if “the service quality of intercity passenger train operations for which minimum 

standards are established under [PRIIA § 207] fails to meet those standards” for two 

consecutive quarters.  PRIIA § 213.  And in either circumstance, the Board “shall” launch 

an investigation if Amtrak or a host railroad files a complaint.  Id.  The Board’s 

investigation shall “determine whether and to what extent delays or failure to achieve 

minimum standards are due to causes that could reasonably be addressed by a rail carrier 

over whose tracks the intercity passenger train operates or reasonably addressed by 

Amtrak or other intercity passenger rail operators.”  Id. 

Section 213(a) further provides:  “If the Board determines that delays or failures to 

achieve minimum standards . . . are attributable to a rail carrier’s failure to provide 

preference to Amtrak over freight transportation,” as required by 49 U.S.C. § 24308(c), 

“the Board may award damages against the host rail carrier” and “prescrib[e] such other 

relief to Amtrak as it determines to be reasonable and appropriate.”  PRIIA § 213(a).  In 

fashioning a remedy, the Board may consider the need for compensation as well as 

deterrence, id., and may “order the host rail carrier to remit the damages awarded under 

this subsection to Amtrak,” which must use the money “for capital or operating 

expenditures on the routes” at issue.  Id. 
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In sum, as Amtrak and the FRA have explained, “the Surface Transportation 

Board is the primary enforcement body of the standards,” and “penalties for infraction of 

the standards are not intended for direct application to Amtrak routes, but rather to host 

rail carriers under specified circumstances.”  Metrics and Standards for Intercity 

Passenger Rail Service (May 6, 2010) (Dupree Decl. Ex. D), at 5. 

4. The Proposed Metrics and Standards 

Amtrak and the FRA issued proposed Metrics and Standards on March 13, 2009.  

See Proposed Metrics and Standards for Intercity Passenger Rail Service (Mar. 13, 2009) 

(Dupree Decl. Ex. B).   

On-Time Performance.  The proposed rule provided that Amtrak’s on-time 

performance be assessed on a route-by-route basis by reference to three separate metrics, 

all of which must be satisfied:  Effective Speed, Endpoint On-Time Performance, and 

All-Stations On-Time Performance. 

• Effective Speed is the distance of the route divided by the average time it 

actually takes for Amtrak trains on the route to get from one endpoint to the 

other.  To be deemed satisfactory, a route’s Effective Speed must be equal to or 

better than the route’s Effective Speed in 2007.  See Dupree Decl. Ex. B at 1 & 

n.2, 13-14. 

• Endpoint On-Time Performance measures how often trains on the route arrive 

on time at the endpoint terminal.  (Trains are granted a certain tolerance, i.e., a 

train on a short trip is only deemed “late” if it arrives at its endpoint more than 
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10 minutes after its scheduled arrival time, and a train on a longer trip is 

granted a tolerance of 30 minutes.)  See Dupree Decl. Ex. B at 2 & n.3, 14.  To 

be deemed satisfactory, Endpoint OTP must be at least 80 percent (increasing 

to 85 and 90 percent in future years).  Id. at 2. 

• All-Stations On-Time Performance measures how often the trains on the route 

arrive on-time (within 15 minutes of the public timetables) at each station on 

the route.  To be deemed satisfactory, All-Stations OTP must be at least 80 

percent (increasing to 85 and 90 percent in future years).  Dupree Decl. Ex. B 

at 2, 14. 

Thus, to satisfy the On-Time Performance metric, a route must maintain an 

Effective Speed equal to or better than the route’s Effective Speed in 2007, and it must 

maintain an 80 percent Endpoint and All-Stations On-Time Performance (increasing to 

85 and 90 percent in future years).  Amtrak and the FRA have stated that the On-Time 

Performance “category is all the more important because deficiencies in performance 

could subject host railroads to fines administered by the Surface Transportation Board 

. . . .”  Dupree Decl. Ex. B at 6. 

Delay Minutes.  The proposed rule also established limits on permissible delays.  

Specifically, it provided that the host freight railroads were allowed no more than 700 

minutes of delays per 10,000 route miles.  Dupree Decl. Ex. B at 2.  Delays are assessed 

on a route-by-route basis, and are calculated based on deviations from the route’s “pure 

run time” (the fastest possible trip for an Amtrak train over a route, with no other traffic 
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or delays).  Thus, if the pure run time for a route is 1 hour, and a train completes the route 

in 1 hour 10 minutes, that is recorded as a 10-minute delay, even if the published 

schedule for the route identifies it as a 1 hour 10 minute trip.  (Published train schedules, 

like published airline schedules, typically build in a small extra amount of time to 

account for the fact that pure run time is rarely achieved.) 

The host railroad is not responsible for all delays.  In cases where a third party or 

Amtrak itself is responsible for the delay, those delay minutes do not count toward the 

host railroad’s limit.  However, the Metrics and Standards explain that the basis for 

determining who is at fault for a particular delay will be Amtrak’s Conductor Delay 

Reports.  Dupree Decl. Ex. B at 15 (minutes of delay “is derived from conductor 

reports”).  These are reports prepared by the conductor of the delayed Amtrak train and 

are, according to Amtrak, based solely on what the conductor personally observes or 

assumes.  In many cases, the conductor must complete the report and assign fault based 

on very limited information, e.g., when the train is stopped for reasons unknown to the 

conductor.  In other cases, the conductor may lack full understanding of the reason for a 

delay, e.g., in a case where the host railroad directs the Amtrak train to stop in order to 

permit the Federal Railroad Administration to inspect the track, the conductor may not 

realize that the delay was prompted by the Government rather than the host railroad.  

Consequently, in many instances, the conductor misidentifies the true root cause of a 

delay.  See CSX Transportation, Inc. Comment on Proposed Metrics & Standards 
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(Dupree Decl. Ex. I) at 3 (listing examples); Caltrans Comment on Proposed Metrics & 

Standards (Dupree Decl. Ex. L) at 5; Ladue Decl. ¶ 5. 

5. The Final Metrics And Standards. 

Amtrak and the FRA gave interested parties 14 days to submit comments on the 

proposed Metrics and Standards.  See Metrics & Standards for Intercity Passenger Rail 

Service Under Section 207 of Public Law 110-432, Notice and Request for Comments, 

74 Fed. Reg. 10983 (Mar. 13, 2009) (Dupree Decl. Ex. C).  Seventeen comments were 

submitted.  See Metrics & Standards for Intercity Passenger Rail Service under Section 

207 of the Passenger Rail Investment and Improvement Act of 2008, Response to 

Comments and Issuance of Metrics and Standards, 75 Fed. Reg. 26839 (May 12, 2010) 

(Dupree Decl. Ex. E); www.regulations.gov, Dckt. No. FRA-2009-0016.   

Having allowed a mere 14 days for comments, Amtrak and the FRA waited well 

over a year to issue the final rule.  On May 6, 2010, Amtrak and the FRA issued the final 

version of the Metrics and Standards.  See Dupree Decl. Ex. D.  The final version 

generally mirrored the proposed version.  The Final Rule retained the three measurements 

of On-Time Performance, although it delayed the effective date of the All-Stations On-

Time Performance metric until FY 2012.  In response to criticism that the 700-minute 

delay standard was unrealistic and unattainable, Amtrak and the FRA increased the delay 

allowance to 900 minutes. 

The Metrics and Standards became effective on May 11, 2010.  See Dupree Decl. 

Ex. E.  In February 2011, the FRA issued its first quarterly report identifying the freight 
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railroads’ lines on which the Metrics and Standards are not being met.  See Dupree Decl. 

Ex. M.  In a cover letter accompanying the report, the FRA Administrator acknowledged 

that Amtrak has “provided the data necessary to populate this report.”  Id.  The report 

determined that the Metrics and Standards were not achieved on numerous routes during 

the July-September 2010 period. 

The FRA issued subsequent quarterly reports in April 2011, July 2011, and 

September 2011.  See Dupree Decl. Exs. N, O, P.  Those reports, which cover 

performance through June 2011, reflect the same conclusion:  the Metrics and Standards 

are not being met on numerous routes.  See Ladue Decl. ¶ 5; Beck Decl. ¶ 8; Owens Decl. 

¶ 7; Harris Decl. ¶ 7. 

The freight railroads are already burdened by their obligation to host Amtrak 

trains.  PRIIA and the Metrics and Standards exacerbate that burden in at least three 

respects.  First, the Metrics and Standards place greater demands on the host freight 

railroads and adversely affect their operations and ability to serve their customers.  See 

Ladue Decl. ¶ 13 (“The Metrics and Standards impose substantial, immediate, and 

continuing burdens on CN.”); Beck Decl. ¶ 9 (“While the Metrics and Standards seek to 

measure Amtrak’s performance, they have had a direct and significant impact on many 

aspects of CSXT’s operations.”); Owens Decl. ¶ 8 (same); Harris Decl. ¶ 8 (same).  As 

one railroad official has explained, efforts “to achieve the Metrics and Standards will 

come at the expense of our freight traffic, which in many cases must be delayed.”  Beck 

Decl. ¶ 10.  “For this reason, the Metrics and Standards adversely affect our business by 
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making it more difficult to serve our freight customers and to operate an efficient freight 

rail network.”  Id.  

The Metrics and Standards have affected, and will continue to affect, the freight 

railroads’ operations in numerous ways — a point that Amtrak acknowledged on the very 

day that the FRA and Amtrak issued their regulations.  On May 12, 2010, a senior 

Amtrak official emailed a copy of the regulations to a Union Pacific official, and stated:  

“These Metrics and Standards will have a big impact on UP and Amtrak.”  Harris Decl. 

¶ 13. 

That prediction was accurate.  As a consequence of the Metrics and Standards, 

freight railroads have taken the following steps: 

• They have modified freight train schedules to accommodate Amtrak trains, 

thereby delaying the efficient movement of freight traffic on the network. 

• They have rescheduled maintenance work — and, when necessary, rerouted 

freight traffic — so as not to delay Amtrak, scheduling maintenance to start 

in the early morning or during the night. 

• They have diverted internal resources away from daily train operations 

monitoring and directed them toward ensuring compliance with the Metrics 

and Standards. 

• They have responded to Amtrak requests that they put in writing the 

immediate changes to their operations to ensure compliance with the 
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Metrics and Standards, and conducted extensive meetings and negotiations 

with Amtrak over these changes. 

• They have dedicated resources to mapping out potential infrastructure 

improvements, including track and signal upgrades, necessary to ensure 

compliance with the Metrics and Standards, and scheduled the timing of 

already-planned capital improvements in ways that will not disrupt Amtrak 

trains. 

• They have devoted increased internal resources, and hired external 

consultants, to investigate the accuracy of Amtrak’s Conductor Delay 

Reports, which will apparently serve as the primary evidentiary basis for 

determining when a railroad is at fault for a particular delay. 

• They have devoted increased internal resources, and hired external 

consultants to devise ways of measuring performance in order to produce 

documentation and other support to defend themselves against 

investigations and enforcement actions arising from violations of the 

Metrics and Standards. 

• They have dismissed requests by commuter train operators to alter 

schedules affecting Amtrak trains, thereby delaying the efficient movement 

of commuter trains on the network. 

See Ladue Decl. ¶¶ 5-11; Beck Decl. ¶ 11; Owens Decl. ¶ 9; Harris Decl. ¶¶ 8-10. 
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In fact, during the notice-and-comment period, when the freight railroads stated 

that “the proposed performance measures present an administrative burden and will 

require significant operational changes to make current Amtrak schedules realistic” — 

and further stated that “the Proposed Metrics and Standards will increase the cost of 

hosting Amtrak trains” — Amtrak and the FRA did not dispute any of this, and expressly 

agreed that “additional resources may be necessary” to assess and ensure compliance 

with the Metrics and Standards.  Dupree Decl. Ex. D, at 7 (emphasis added). 

Second, the release of the FRA’s four quarterly reports demonstrating that the 

Metrics and Standards are not being satisfied on numerous routes places the freight 

railroads in continuing legal jeopardy.  See Dupree Decl. Exs. M, N, O, P; Ladue Decl. 

¶ 5; Beck Decl. ¶ 8; Owens Decl. ¶ 7; Harris Decl. ¶ 7.  The freight railroads are now 

subject to mandatory government investigations at Amtrak’s request and face the 

prospect of substantial civil sanctions and penalties, as well as negative publicity and 

reputational harm. 

Third, Section 207 of PRIIA directs the freight railroads to “incorporate the 

metrics and standards . . . into their access and service agreements” with Amtrak “[t]o the 

extent practicable.”  See Ladue Decl. ¶ 12 (because CN’s operating agreement “does not 

presently incorporate the Metrics and Standards,” Section 207 burdens CN with 

“modifying its existing Operating Agreement with Amtrak in order to comply with 

PRIIA”); Beck Decl. ¶ 15 (noting conflicts between CSX’s operating agreement and the 

Metrics and Standards); Owens Decl. ¶¶ 10, 13 (Amtrak officials are using the Metrics 
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and Standards in negotiations and “have told us that they expect us to begin incorporating 

the Metrics and Standards into the [Norfolk Southern] Operating Agreement pursuant to 

the statute, when that Agreement is next re-negotiated.”); Harris Decl. ¶ 13 (quoting 

statement of senior Amtrak official:  “These Metrics and Standards will have a big impact 

on UP and Amtrak.”). 

LEGAL STANDARDS 

Summary judgment is proper when the pleadings, and any discovery materials or 

affidavits on file, show that there is no genuine issue as to any material fact and that the 

movant is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c); Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 

(1986); Diamond v. Atwood, 43 F.3d 1538, 1540 (D.C. Cir. 1995).  Either party may 

move for summary judgment at any time, even as early as the commencement of the 

action and before the defendant has answered the complaint.  Fed. R. Civ. P. 56(a), (b), 

advisory committee’s note; see also First Am. Bank, N.A. v. United Equity Corp., 89 

F.R.D. 81, 87 (D.D.C. 1981) (“[A]n answer to the complaint is not a prerequisite to the 

consideration of a motion for summary judgment.”). 

The parties have agreed that this case may be resolved through dispositive 

motions.  Whether PRIIA § 207 is unconstitutional presents a pure question of law, 

Quiban v. U.S. Veterans Admin., 724 F. Supp. 993, 1001 (D.D.C. 1989), that does not 

require factual development.  Moreover, the challenge is ripe and fit for immediate 

judicial review because PRIIA and the Metrics and Standards impose an immediate and 
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direct impact on the freight railroads’ business operations; because the railroads are under 

immediate threat of investigation; because the railroads face the risk of severe fines as 

many routes are currently not meeting the standards; and because PRIIA commands the 

freight railroads to incorporate the Metrics and Standards, to the extent practicable, into 

their operating agreements with Amtrak. 

ARGUMENT 

I. Congress May Not Delegate Rulemaking Power To Private Companies. 

The Constitution provides:  “All legislative Powers herein granted shall be vested 

in a Congress of the United States.”  Art. I, § 1, cl. 1.  Whereas Congress may vest 

Executive Branch agencies with rulemaking authority, it may not grant such power to 

private companies. 

More than 70 years ago, the Supreme Court squarely held that it is 

unconstitutional to delegate to private individuals the power to promulgate regulations 

governing the conduct of other private parties.  See Carter v. Carter Coal Co., 298 U.S. 

238 (1936).  In Carter Coal, the Court considered the constitutionality of the Bituminous 

Coal Conservation Act, which conferred on a majority of coal producers and miners the 

power to issue rules setting maximum labor hours and minimum wages.  See id. at 310–

11.  The Court struck down the statute as unconstitutional, explaining that a delegation of 

rulemaking authority to a private party “is legislative delegation in its most obnoxious 

form; for it is not even delegation to an official or an official body, presumptively 

disinterested, but to private persons whose interests may be and often are adverse to the 
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interests of others in the same business.”  Id. at 311.  The Court emphasized that “one 

person may not be intrusted with the power to regulate the business of another, and 

especially of a competitor.  And a statute which attempts to confer such power undertakes 

an intolerable and unconstitutional interference with personal liberty and private 

property.”  Id. 

The holding of Carter Coal — that Congress may not constitutionally grant a 

private party the power to regulate another private entity — remains good law.  The 

Fourth Circuit recently applied Carter Coal in Pittston Co. v. United States, 368 F.3d 385 

(4th Cir. 2004), where it held that “Congress may employ private entities for ministerial 

or advisory roles, but it may not give these entities governmental power over others.”  Id. 

at 395 (emphasis in original).  The court explained that “[a]ny delegation of regulatory 

authority” to a private party was presumptively suspect, and that “[b]ecause the 

Combined Fund in this case is a private entity, rather than a part of the executive branch 

of government, improper delegation of power to it would represent ‘legislative delegation 

in its most obnoxious form.’”  Id. at 394 (quoting Carter Coal, 298 U.S. at 311) 

(emphasis in original). 

Prohibiting the delegation of rulemaking authority to private entities ensures 

governmental accountability and protects the rights of regulated parties.  When power is 

delegated outside the federal government, the lines of accountability are blurred.  See 

Free Enterprise Fund v. Public Company Accounting Oversight Board, 130 S. Ct. 3138 

(2010).  Congress is thereby able to diffuse responsibility for the formulation of policy, 
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undermining an important democratic check on government decisionmaking.  See id. at 

3155 (“Without a clear and effective chain of command, the public cannot determine on 

whom the blame or the punishment of the pernicious measure, or series of pernicious 

measures ought really to fall.”) (internal quotation marks omitted). 

Delegating rulemaking power to private entities not only permits the government 

to diminish or avoid its responsibility for controversial decisions, it places the coercive 

power of the government in parties without regulatory expertise.  An industry expert “is 

not necessarily an expert in government regulation of private individuals,” and 

“[d]etermining the best way to run your own [affairs] is not the same as deciding how the 

government should force your neighbor to run his.”  Aqua Slide ‘N’ Dive Corp. v. 

Consumer Prod. Safety Comm’n, 569 F.2d 831, 843-44 (5th Cir. 1978).  Private parties 

may formulate policy inconsistent with the underlying statutory scheme without due 

regard for the public good. 

Moreover, private entities lack the impartiality of government regulators and may 

be biased by their own self-interest.  This danger is acute in circumstances where the 

private entity stands to obtain a direct financial benefit from the regulatory scheme it has 

been empowered to design.  The private entity has a clear self-interest in drafting 

regulations that are likely to benefit itself at the expense of competitors or other 

participants in the industry.  Certainly a government official would be barred by federal 

law from drafting regulations in which he or she had a personal financial interest.  See 18 

U.S.C. § 208. 
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Over the years, courts have recognized a narrow exception to the general 

prohibition on delegation to private parties:  when the power conferred is “advisory” or 

“ministerial.”  For example, in Sunshine Anthracite Coal Co. v. Adkins, the Supreme 

Court upheld provisions of a statute authorizing members of the coal industry to propose 

minimum coal prices to the National Bituminous Coal Commission, a government 

agency.  310 U.S. 381 (1940).  The Court upheld the statute, explaining that Congress 

had not impermissibly delegated its legislative authority to the industry, because under 

the statutory scheme, the private actors merely proposed minimum prices — it was the 

government that ultimately determined the minimum price.  Id. at 388, 399.  The Court 

held that because “[t]he members of the [industry] function subordinately to the 

Commission” and because the Commission, not the industry, “determines the prices,” the 

statute did not effect an unconstitutional delegation.  Id. at 399. 

Likewise, the Fourth Circuit in Pittston upheld the challenged statute on the 

ground that the “powers given to the [private party] are of an administrative or advisory 

nature.”  368 F.3d at 396.  The statute in that case established a fund that provided 

benefits to retired coal miners.  The statute granted the government sole authority to 

define the nature of the fund and who must contribute; to specify the amounts that must 

be paid; to identify beneficiaries; and to designate the nature and amount of benefits.  In 

contrast, the private parties were merely authorized to collect premiums and pay the 

beneficiaries.  See id.  The court concluded that the statute gave the private parties 
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“ministerial and advisory tasks in a manner and to an extent that does not violate the 

nondelegation doctrine.”  Id. at 398. 

The Third Circuit upheld the Beef Promotion and Research Act of 1985 for the 

same reason.  See United States v. Frame, 885 F.2d 1119 (3d Cir. 1989) (abrogated on 

other grounds).  The Beef Act authorized two private entities comprised of members of 

the beef industry to collect assessments and propose how the funds would be spent.  Id. at 

1122, 1128.  The Secretary of Agriculture, however, had unfettered authority to 

determine how the funds were to be spent.  Id. at 1129.  The Court held that the Act was 

not an unconstitutional delegation because “no law-making authority has been entrusted 

to the members of the beef industry.”  Id. at 1128–29.  Rather, the private entities merely 

“serve an advisory function” and “a ministerial one.”  Id. at 1129.2 

                                           

2 Courts have recognized an additional exception to the general bar on delegation to 
private parties:  when the law or regulation only becomes effective upon a 
favorable vote of a majority of regulated parties.  The Supreme Court has 
explained that such a scheme “does not involve any delegation of legislative 
authority” in that “Congress has merely placed a restriction upon its own 
regulation by withholding its operation as to a given market unless two-thirds of 
the [regulated parties] favor it.”  Currin v. Wallace, 306 U.S. 1, 15 (1939) (internal 
quotation marks omitted).  That exception is obviously not applicable here. 
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II. PRIIA Unconstitutionally Authorizes Amtrak To Promulgate Binding 
Regulations Governing Its Business Partners. 

PRIIA is an unconstitutional delegation of legislative and rulemaking authority to 

a private entity with a strong financial self-interest in regulating its business partners.  In 

sharp contrast to statutory schemes in which private parties merely serve an advisory or 

ministerial role, PRIIA expressly confers on Amtrak the power to issue binding 

regulations that directly affect the business operations of its contractual partners, the 

freight railroads.  Indeed, absent Amtrak’s approval, the FRA was powerless to issue the 

Metrics and Standards. 

As the Fourth Circuit held in Pittston, “Congress may employ private entities for 

ministerial or advisory roles, but it may not give these entities governmental power over 

others.”  368 F.3d at 395 (emphasis altered).  Yet that is precisely what Congress has 

done in PRIIA. 

A. Amtrak Is A Private Party For Purposes Of PRIIA. 

Amtrak is a federally chartered corporation engaged in the commercial enterprise 

of offering intercity and commuter rail passenger service.  By the terms of its authorizing 

statute, Amtrak “shall be operated and managed as a for-profit corporation” and “is not a 

department, agency, or instrumentality of the United States Government.”  49 U.S.C. 

§ 24301(a) (emphasis added).  Amtrak has private shareholders, and operates as a 

commercial carrier financially, administratively, and legally distinct from the United 

States.  See Lebron v. Nat’l R.R. Passenger Corp, 513 U.S. 374, 392 (1995); Nat’l R.R. 

Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470 U.S. 451 (1985).  As the 
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D.C. Circuit succinctly stated:  “Amtrak is not the Government.”  United States ex rel. 

Totten v. Bombardier Corp., 380 F.3d 488, 490 (D.C. Cir. 2004) (Roberts, J.).  The 

Government itself recognizes that Amtrak is a private corporation.  In Totten, for 

example, the court noted that “[i]n its brief, the Government candidly concedes that 

‘Congress has specified that Amtrak is not itself an agency of the Government.’”  380 

F.3d at 491-92. 

Amtrak’s status as a private entity for purposes of the nondelegation doctrine is 

further confirmed by Lebron.  In that case, the Supreme Court explained that the statute 

designating Amtrak as a private entity “is assuredly dispositive of Amtrak’s status” for 

purposes of statutes that “impose obligations or confer powers upon Government entities, 

such as the Administrative Procedure Act.”  513 U.S. at 392 (emphasis added).  The 

Court went on to hold that the statute was not dispositive of Amtrak’s status “for the 

purpose of individual rights guaranteed against the Government by the Constitution,” 

such as the First Amendment claim presented by the Lebron plaintiff, an artist who 

wished to install a controversial display in New York’s Penn Station.  Id. at 394.  Here, of 

course, the constitutional claim at issue involves a structural limitation arising from the 

Constitution’s separation-of-powers principle. 

In fact, subsequent to Lebron, Congress amended 31 U.S.C. § 9101(2) by deleting 

Amtrak from the list of “mixed-ownership Government corporations” — a list that 

includes, among others, the Federal Deposit Insurance Corporation and the Resolution 

Trust Corporation — to make absolutely clear that Amtrak is a private actor.  See Pub. L. 
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No. 105-134, § 415(2).  In signing the amendment into law, President Clinton explained 

that the change will “free Amtrak to operate . . .  more like a private entrepreneurial 

corporation.”  See 33 Weekly Compilation of Presidential Documents 1955 (Dec. 8, 

1997). 

That Amtrak is a private actor for purposes of PRIIA is further reinforced by the 

very purpose of the statute:  to improve Amtrak’s commercial operations and make 

Amtrak profitable.  The Inspector General’s report found that poor on-time performance 

costs Amtrak more than $100 million per year in lost revenues and increased costs, and 

PRIIA is aimed at improving Amtrak’s profitability by enhancing its operational 

performance and consistency of schedules.  See Dupree Decl. Ex. B at 6, 14.  Given that 

PRIIA’s purpose and effect is to boost the bottom-line of a for-profit corporation, Amtrak 

is plainly a private actor for purposes of the statute. 

B. PRIIA Impermissibly Delegates Legislative And Rulemaking 
Power To Amtrak. 

PRIIA § 207 empowers Amtrak to exercise legislative and rulemaking authority.  

The Metrics and Standards are binding regulations that govern the conduct of the freight 

railroads and carry the force of law.  Violations of the Metrics and Standards subject the 

freight railroads to the risk of substantial civil penalties and sanctions under PRIIA 

§ 213(f).  And the coercive nature of the Metrics and Standards is exacerbated by the 

requirement that the freight railroads incorporate the Metrics and Standards into their 

contracts with Amtrak to the extent practicable under PRIIA § 207(c). 
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PRIIA § 207 does not limit Amtrak to an “advisory” or “ministerial” role — the 

limitation necessary to ensure a constitutionally-permissible delegation.  To the contrary, 

the plain text of the statute enshrines Amtrak and the FRA as co-equal partners in the 

rulemaking process.  Throughout the rulemaking, Amtrak and the FRA emphasized that 

they were acting jointly and as co-equals.  See, e.g., Metrics & Standards for Intercity 

Passenger Rail Service under Section 207 of the Passenger Rail Investment and 

Improvement Act of 2008, Response to Comments and Issuance of Metrics and 

Standards, 75 Fed. Reg. 26839 (May 12, 2010) (Dupree Decl. Ex. E) (“the FRA and 

Amtrak have jointly made, and are jointly issuing, revisions to the Metrics and 

Standards”).  In fact, during the notice-and-comment period, when the freight railroads 

submitted public comments raising concerns about Amtrak’s role, the FRA and Amtrak 

rebuffed these objections by explaining that PRIIA “directly incorporates Amtrak into 

the[ ] creation” of the Metrics and Standards.  See Metrics and Standards for Intercity 

Passenger Rail Service (Dupree Decl. Ex. D) at 6. 

The fact that the FRA participated in the rulemaking process and ultimately 

approved the Metrics and Standards does not cure the constitutional infirmity.  That is 

because the FRA was merely granted equal authority — rather than superior authority — 

in the rulemaking.  That the government must retain superior authority is clear from the 

cases discussed above in which courts approved the private party playing an “advisory” 

or “ministerial” role.  It is also clear from Adkins, where the Supreme Court held that a 

statute granting private parties a role in determining prices was not an unconstitutional 
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delegation because the private parties “function subordinately to the [government]” in 

the statutory scheme:  the private parties merely proposed prices, and the government had 

sole, unfettered authority to determine the prices.  See 310 U.S. at 399 (emphasis added). 

Here, Amtrak is not “function[ing] subordinately” to the government.  Indeed, the 

rulemaking authority PRIIA grants Amtrak and the government is identical.  When two 

parties have identical authority in the rulemaking process, it follows as a matter of logic 

that one cannot be subordinate to the other.  This is not a case where Amtrak merely 

proposed regulations for the government’s consideration and approval.  Quite the 

contrary:  without Amtrak’s approval, the government was powerless to issue the Metrics 

and Standards at all. 

The very dangers that the nondelegation doctrine protects against — biased 

rulemaking by financially self-interested private parties — have materialized in this case.  

It should be no surprise that the Metrics and Standards are exceedingly favorable to 

Amtrak and expose the freight railroads to inevitable non-compliance.  To take just a few 

examples: 

• Requiring Amtrak trains to achieve an 80 percent Endpoint On-Time 

Performance as measured and determined by the Metrics and Standards is not 

even remotely realistic.  Amtrak has achieved 80 percent OTP on routes over 

400 miles only twice since Amtrak was founded in 1971.  Even on shorter 

routes, Amtrak achieves 80 percent OTP less than half the time.  See AAR 

Comment on Proposed Metrics & Standards (Dupree Decl. Ex. H) at 6; Beck 
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Decl. ¶ 6 (the Metrics and Standards “impose stringent performance goals for 

Amtrak trains that cannot, as a practical matter, be achieved on many of 

CSXT’s routes”); id. at ¶ 7 (Inspector General’s finding that “approximately 

half of short distance routes and approximately 25 percent of long distance 

routes are achieving 80 percent on-time performance”); Owens Decl. ¶ 6 

(Amtrak has never achieved 80 percent on-time performance on Norfolk 

Southern route, and in fact averages less than 60 percent); Harris Decl. ¶ 6 

(Metrics and Standards set performance goals that cannot “as a practical 

matter” be achieved on certain Union Pacific routes). 

• The Metrics and Standards identify Amtrak-generated Conductor Delay 

Reports as the best evidence for determining who is at fault for a particular 

delay.  As their name indicates, Conductor Delay Reports are documents 

prepared by Amtrak conductors, who necessarily have a very limited view of 

events from their vantage point on board a delayed train.  Because conductors 

are often unaware of the true reason for the delay, their reports often fail to 

identify the true cause of a delay and incorrectly attribute it to the freight 

railroads.  See CSX Transportation, Inc. Comment on Proposed Metrics & 

Standards (Dupree Decl. Ex. I) at 3 (listing examples); Caltrans Comment on 

Proposed Metrics & Standards (Dupree Decl. Ex. L) at 5; Ladue Decl. ¶ 5. 

• Measuring Delay Minutes based on deviations from a route’s “pure run time” 

— the fastest possible trip for an Amtrak train over a route, with no delays 
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from other traffic — is utterly unrealistic.  It is the equivalent of drawing up 

D.C.-area bus schedules on the assumption that the buses will encounter no 

traffic on the Washington Beltway. 

In short, Amtrak and the FRA have designed the system so as to expose the freight 

railroads to unavoidable noncompliance and the risk of substantial payments to Amtrak.  

Preventing this sort of rulemaking — where the regulator has a clear and undeniable 

financial self-interest — is precisely the reason why the Constitution prohibits Congress 

from vesting private companies with legislative or rulemaking authority. 

C. Empowering Amtrak To Regulate The Freight Railroads Also 
Violates The Freight Railroads’ Due Process Rights. 

Delegations to private parties are unconstitutional for the additional and 

independent reason that such delegations violate the due process rights of regulated third 

parties.  Entities wielding government power must be disinterested such that personal 

interests do not influence the discharge of a public duty.  See, e.g., Young v. United States 

ex rel. Vuitton et Fils S.A., 481 U.S. 787, 805 (1987) (holding that partiality is forbidden 

in the exercise of sovereign authority, and noting in the instant case the mere “potential 

for private interest to influence the discharge of public duty”) (emphasis in original); 

Gibson v. Berryhill, 411 U.S. 564, 578-79 (1973) (due process is violated when an 

interested party wields government authority in making decision). 

The Supreme Court in Carter Coal held that delegating rulemaking authority to a 

private company not only violates the separation-of-powers principle, but the Fifth 

Amendment due process rights of the other participants in the industry who are subject to 
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the regulation.  The Court explained that granting a corporation “the power to regulate 

the business of another, and especially of a competitor” is “clearly a denial of rights 

safeguarded by the due process clause of the Fifth Amendment.”  298 U.S. at 311-12 

(collecting cases); see also Pittston Co., 368 F.3d at 398 (no constitutional violation 

because the private individuals “are not able to use their position for their own advantage 

— to the disadvantage of their fellow citizens — as was permitted by the Bituminous 

Coal Conservation Act struck down in Carter”). 

The due process violation is compounded because PRIIA, and the Metrics and 

Standards, potentially supplant the painstakingly-negotiated operating agreements 

between Amtrak and the freight railroads.  PRIIA materially changes the terms of the 

parties’ bargains by imposing new performance requirements that, as described in the 

attached declarations, overturn the terms of carefully-negotiated private contracts 

governing the freight railroads’ obligations with respect to Amtrak’s performance.  The 

statute provides that the Metrics and Standards shall be incorporated into the operating 

agreements “[t]o the extent practicable,” PRIIA § 207(c), thus enabling Amtrak to 

enhance its own commercial position at the expense of the freight railroads by regulatory 

fiat.  As the FRA has explained, “Congress directed Amtrak and the host railroads to 

adopt these Metrics and Standards in their access and service agreements . . . .”  Dupree 

Decl. Ex. D at 17. 

Because PRIIA empowers Amtrak to wield regulatory power and to develop rules 

governing the commercial operations of its contractual partners in ways that accrue to 
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Amtrak’s benefit, the statute is “clearly a denial of rights safeguarded by the due process 

clause of the Fifth Amendment.”  Carter Coal Co., 298 U.S. at 311.  For this reason too, 

Section 207 of PRIIA is unconstitutional and the Metrics and Standards must be vacated. 

CONCLUSION 

This Court should grant summary judgment in AAR’s favor and issue an order 

declaring that PRIIA § 207 is unconstitutional and vacating the Metrics and Standards.  

The Court should also grant all further relief to which AAR may be entitled. 

Respectfully submitted, 

            /s/ Thomas H. Dupree, Jr.    
Louis P. Warchot       Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)       (D.C. Bar No. 467195) 
Daniel Saphire        Porter Wilkinson 
(D.C. Bar No. 358806)       (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN   GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS        1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000   Washington, DC 20036 
Washington, DC 20024      (202) 955-8500 
(202) 639-2503 
 
 
Dated:  December 2, 2011. 
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STATEMENT OF UNDISPUTED FACTS 
 IN SUPPORT OF PLAINTIFF’S 

MOTION FOR SUMMARY JUDGMENT  

 
1. Outside the Northeast Corridor, Amtrak trains are operated on tracks owned 

by AAR’s freight railroad members.  See Declaration of Paul E. Ladue, ¶ 3; Declaration 

of Virginia Marie Beck, ¶ 3; Declaration of Mark M. Owens, ¶ 3; Declaration of Peggy 

Harris, ¶ 3. 

2. 97 percent of the 22,000 miles of track over which Amtrak operates is 

owned by freight railroads.  AAR Comment on Proposed Metrics and Standards (Mar. 

27, 2009) (attached as Ex. H to Declaration of Thomas H. Dupree, Jr.) at 2. 

3. Amtrak has entered into contracts with the freight railroads that host 

Amtrak trains.  These contracts — commonly called operating agreements — govern 
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Amtrak’s operations on the freight railroads’ tracks.  See Ladue Decl. ¶ 12; Beck Decl. 

¶ 13; Owens Decl. ¶ 12; Harris Decl. ¶ 12. 

4. Pursuant to Section 207 of PRIIA, Amtrak and the FRA jointly proposed 

metrics and standards for measuring, among other things, the on-time performance and 

train delays for Amtrak trains on March 13, 2009.  Proposed Metrics and Standards for 

Intercity Passenger Rail Service (Mar. 13, 2009) (Dupree Decl. Ex. B).  

5. The FRA simultaneously filed a notice in the Federal Register requiring 

that comments on the proposed Metrics and Standards be submitted within 14 days.  See 

Metrics & Standards for Intercity Passenger Rail Service Under Section 207 of Public 

Law 110-432, Notice and Request for Comments, 74 Fed. Reg. 10983 (Mar. 13, 2009) 

(Dupree Decl. Ex. C).  Seventeen comments were submitted.  Metrics & Standards for 

Intercity Passenger Rail Service under Section 207 of the Passenger Rail Investment and 

Improvement Act of 2008, Response to Comments and Issuance of Metrics and 

Standards, 75 Fed. Reg. 26839 (May 12, 2010) (Dupree Decl. Ex. E).   

6. On May 6, 2010, Amtrak and the FRA jointly issued their responses to the 

comments and issued their final rule establishing the Metrics and Standards.  Metrics and 

Standards for Intercity Passenger Rail Service (May 6, 2010) (Dupree. Decl. Ex. D.).   

7. The Metrics and Standards became effective on May 11, 2010.  See Metrics 

& Standards for Intercity Passenger Rail Service under Section 207 of the Passenger Rail 

Investment and Improvement Act of 2008, Response to Comments and Issuance of 

Metrics and Standards, 75 Fed. Reg. 26839 (May 12, 2010) (Dupree Decl. Ex. E). 
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8. As a consequence of the Metrics and Standards, freight railroads have 

modified their operations and redirected internal and external resources in an effort to 

satisfy the Metrics and Standards.  See Ladue Decl. ¶¶ 5-11; Beck Decl. ¶ 11; Owens 

Decl. ¶ 9; Harris Decl. ¶¶ 8-10. 

9. The Federal Railroad Administration has issued four Quarterly Reports that 

demonstrate that the Metrics and Standards are not being met on many routes.  Dupree 

Decl. Exs. M, N, O, P.   

 

      Respectfully submitted, 

 

  /s/ Thomas H. Dupree, Jr.    
Louis P. Warchot    Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)    (D.C. Bar No. 467195) 
Daniel Saphire    Porter Wilkinson 
(D.C. Bar No. 358806)    (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN  GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS    1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000  Washington, DC 20036 
Washington, DC 20024   (202) 955-8500 
(202) 639-2503 
 
Dated:  December 2, 2011. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 2nd day of December, 2011, a true and correct copy of 

Plaintiff’s Motion for Summary Judgment, Memorandum of Points and Authorities, 

Statement of Undisputed Facts, the Dupree Declaration, the Ladue Declaration, the Beck 

Declaration, the Owens Declaration, the Harris Declaration, and Proposed Order were 

filed and served pursuant to the Court’s electronic filing procedures using the Court’s 

CM/ECF System. 

 
 
/s/ Thomas H. Dupree, Jr.        
Thomas H. Dupree, Jr. 
D.C. Bar No. 467195 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, NW 
Washington, D.C. 20036 
Telephone: 202.955.8500 
Facsimile: 202.530.9670 
TDupree@gibsondunn.com 

Attorney for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
ASSOCIATION OF AMERICAN  ) 
RAILROADS,     ) 
      ) 
 Plaintiff,    ) 
      ) 
 v.     ) Case No. 1:11-CV-1499 (JEB) 
      ) 
DEPARTMENT OF TRANSPORTATION, ) 
RAY LAHOOD, Secretary of   ) 
Transportation, FEDERAL RAILROAD  ) 
ADMINISTRATION, JOSEPH C. SZABO, ) 
Administrator, Federal Railroad  ) 
Administration,    ) 
      ) 
 Defendants.    ) 
____________________________________)  
 
 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
 
 Defendants hereby move for summary judgment under Federal Rule of Civil 

Procedure 56.  The bases for this motion are explained in the accompanying 

memorandum. 

 
Dated:  February 3, 2012    Respectfully submitted, 
 
                                        TONY WEST  

                                         Assistant Attorney General   
                                         

RONALD C. MACHEN JR 
                                        United States Attorney 
 
       SANDRA M. SCHRAIBMAN 

(D.C. Bar No. 188599) 
Assistant Branch Director, Federal 
Programs Branch, Civil Division  
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    /s/ Justin M. Sandberg                                                                 
JUSTIN M. SANDBERG  
(Ill. Bar No. 6278377) 
Trial Attorney  

       U.S. Dept. of Justice, Civil Division, 
       Federal Programs Branch 

20 Mass. Ave., NW, Rm. 7302  
Washington, DC 20001 
(202) 514-5838 phone 
(202) 616-8202 fax 
justin.sandberg@usdoj.gov 

 
       Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
ASSOCIATION OF AMERICAN  ) 
RAILROADS,     ) 
      ) 
 Plaintiff,    ) 
      ) 
 v.     ) Case No. 1:11-CV-1499 (JEB) 
      ) 
DEPARTMENT OF TRANSPORTATION, ) 
RAY LAHOOD, Secretary of   ) 
Transportation, FEDERAL RAILROAD  ) 
ADMINISTRATION, JOSEPH C. SZABO, ) 
Administrator, Federal Railroad  ) 
Administration,    ) 
      ) 
 Defendants.    ) 
____________________________________)  
 
OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND 
MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY 

JUDGMENT 
 

INTRODUCTION 
 

Plaintiff – an association that includes the major freight railroads of North 

America – challenges a provision of the Passenger Rail Investment and Improvement Act 

of 2008.  In that Act, Congress tasked the Federal Railroad Administration (FRA) and the 

National Railroad Passenger Corporation (Amtrak) with jointly developing metrics and 

minimum standards, known as the Metrics and Standards, for measuring the performance 

and service quality of Amtrak trains.  Amtrak and the freight railroads share tracks 

throughout much of the country, and the Metrics and Standards provide measures by 

which to assess delays of Amtrak trains attributable to the freight railroads.  Plaintiff 

fears that poor performance by its member freight railroads under these Metrics and 
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Standards could lead to fines being imposed by the Surface Transportation Board (STB).  

To obviate this perceived problem, Plaintiff argues that Amtrak is a private entity and so 

cannot exercise governmental power under the non-delegation and separation-of-powers 

principles of the Constitution.  Plaintiff also contends that Amtrak’s involvement in 

developing the Metrics and Standards violates the Due Process Clause:  It asserts that 

Amtrak cannot exercise governmental authority because it is a private entity that has a 

financial interest in the content of the Metrics and Standards, owing to a statutory 

provision which permits Amtrak to receive certain fines levied by the STB.   

Even if Amtrak is a private entity for purposes of Plaintiff’s claims, Plaintiff’s 

claims fall short.  A private entity can exercise governmental authority if the Government 

retains control.  It did here.  The degree of governmental control is evident from the 

make-up of Amtrak:  the President of the United States appoints eight of nine Amtrak 

board members (the board appoints the ninth); the President can remove board members; 

and, Congress provides Amtrak with essential capital, including around $1.5 billion for 

fiscal year 2011, and has stayed closely involved in the operation of Amtrak.  What is 

more, the Metrics and Standards were developed jointly by FRA and Amtrak and were 

issued only because the FRA assented.   Finally, contrary to Plaintiff’s contentions, the 

Metrics and Standards cannot serve as the basis for any fines.  A freight railroad can be 

fined by the STB, a governmental agency, only for violating a separate, long-standing, 

and unchallenged statutory provision which provides that, with limited exceptions, 

Amtrak trains have a preference over freight transportation in using a rail line, junction, 

or crossing.  With respect to fine, the Metrics and Standards merely guide the STB’s 
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decision of whether to initiate an investigation under that other provision.   Thus, with 

respect to assessing fines, the Government remains in charge.  

Though the Court need not determine whether Amtrak is part of the Government 

for purposes of Plaintiff’s claims to decide this case, in fact, Amtrak is part of the 

Government for these purposes.  Determining whether Amtrak is an agency or 

instrumentality of the Government is not uncharted territory.  The Supreme Court 

concluded in 1995 that Amtrak is part of the Government “for the purpose of individual 

rights guaranteed against the Government by the Constitution,” because the Government 

created (by statute) and controlled (by appointing the majority of its board of directors) 

Amtrak.   Lebron v. Nat’l R.R. Pass. Corp., 513 U.S. 374, 393-94 (1995).  It is still true 

today that, as judged under the Lebron standard, the Government created and controls 

Amtrak.   And Plaintiff’s due process claim asserts an individual right.  Lebron, thus, 

dictates the fate of that claim.  Plaintiff’s other claims deserve like treatment.  Plaintiff 

offers no principled reason for treating Amtrak differently based on the label it affixes to 

its claim, and no reason is apparent:  The claims are essentially the same and Amtrak’s 

nature does not change based on the label Plaintiff chooses.   

Finally, Amtrak’s role in the development of the Metrics and Standards passes the 

applicable Due Process Clause requirements.  Specifically, Amtrak does not have an 

impermissible pecuniary interest in the Metrics and Standards.  The involvement of the 

STB, the agency that investigates and adjudicates any complaint arising from the Metrics 

and Standards, and which Plaintiff does not claim harbors any bias, dictates that a relaxed 

due process standard applies – as does the fact that Amtrak participated in a non-

adjudicatory, legislative-type process.  Amtrak’s role in the creation of the Metrics and 
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Standards easily passes muster under this relaxed standard because:  (1) the FRA, which 

Plaintiff does not allege to be biased, co-authored the Metrics and Standards, and its 

involvement would have decreased Amtrak’s desire to act in a biased fashion; (2) as 

Amtrak is politically accountable and the freight railroads have ample political muscle, 

Amtrak would not have an interest in acting in a biased manner; and (3) Amtrak’s interest 

in biased Metrics and Standards is weak because of the many contingencies that stand 

between the Metrics and Standards and Amtrak’s pecuniary interests.     

 For these reasons, as more fully elaborated below, the Court should enter 

judgment in favor of Defendants and deny Plaintiff’s motion for summary judgment.1  

BACKGROUND 

I. Historical, Statutory, and Regulatory Background 

Congress created Amtrak in 1970 to “avert the threatened extinction of passenger 

trains in the United States.”  Lebron, 513 U.S. at 383.  In the 1950s and 1960s, railroads 

lost passengers (and freight) to other modes of transportation.  Congressional Budget 

Office, The Past and Future of U.S. Passenger Rail Service, at 5-7 (Sept. 2003) (attached 

as Exhibit 1).  This competition, combined with “rigid regulation” by the Interstate 

Commerce Commission (ICC), inflicted punishing losses on the railroads.  Id. at 5.  The 

railroads viewed passenger service as their primary Achilles heel.  Id. at 7.  But they 

could not eliminate passenger service of their own accord; prior to 1970, the law 

obligated railroads, as common carriers, to provide passenger service, unless relieved of 

the obligation by the ICC or state regulatory authorities.  Nat’l R.R. Pass. Corp. v. 

Atchison Topeka & Santa Fe Ry. Co., 470 U.S. 451, 454 (1985).  Accordingly, to avert 

                                                 
1 Summary judgment is warranted because defendants are entitled to judgment on the law and there are no 
genuine disputes of material fact.  See Fed. R. Civ. P. 56(a).  
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financial ruin, many of the railroads asked the ICC to relieve them of their obligation to 

provide passenger service.  Id.  Congress, however, determined that “the public 

convenience and necessity require the continuance and improvement” of passenger rail 

service.  Rail Passenger Service Act of 1970 (RPSA), § 101, 84 Stat. 1327.  Thus, 

Congress established Amtrak as the successor of those railroads that wished to abandon 

passenger rail service.   RPSA, § 401(a) (codified at 45 U.S.C. §§ 561-566) (repealed and 

incorporated in sections of 49 U.S.C. subtit. V, part C).  

As a condition of turning over passenger rail service to Amtrak, Congress 

obligated the freight railroads to lease their tracks and facilities to Amtrak, at rates agreed 

to by Amtrak and the host freight railroads (or prescribed by the STB).  See 49 U.S.C. § 

24308(a).   This measure was necessary because the freight railroads owned and 

dispatched the trains on the tracks that Amtrak would need to provide service. (Outside of 

the Northeast Corridor – where Amtrak owns the tracks over which its trains operate – 

Amtrak continues to lease the majority of track miles used by its trains.)  And to ensure 

the “improvement” of passenger rail service for the public good, Congress granted 

Amtrak a general preference over freight transportation with regard to the tracks that its 

trains would have to share with freight trains:  “Except in an emergency, intercity and 

commuter rail passenger transportation provided by or for Amtrak has preference over 

freight transportation in using a rail line, junction, or crossing unless the [Surface 

Transportation] Board orders otherwise under this subsection.”  Id. § 24308(c).  This 

preference requirement is essential to achieving timely Amtrak train performance because 

without it the host freight railroad would prioritize its own freight traffic over Amtrak’s 

trains.   
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Amtrak’s corporate structure and goals reflect the public nature of its duty, as 

recognized in § 101 of the RPSA.  First, Amtrak’s board of directors consists of nine 

members, eight of whom are selected by the President of the United States, and one of 

whom is selected by the President’s other appointees.  49 U.S.C. § 24302.  The President 

appoints seven members, with the advice and consent of the Senate; the eighth member is 

the Secretary of Transportation, who serves ex officio; and, the ninth member is the 

President of Amtrak, who is selected by the other members of the board.  Id.  Second, the 

Government owns more than 90% of Amtrak’s stock.  To be specific, the Government 

owns 109,396,994 shares of the 118,782,688 outstanding shares of stock.  Nat’l R.R. 

Pass. Corp and Sub., Consolidated Financial Statements for the Years Ended Sept. 30, 

2011 and 2010 (Consolidated Financial Statements), at 17-18 (Dec. 2011) (attached as 

Exhibit 2).  Third, Amtrak depends on substantial, annual federal appropriations to 

operate in its current form:  “The Company has a history of recurring operating losses 

and is dependent on subsidies from the Federal Government to operate the national 

passenger rail system and maintain the underlying infrastructure.  These subsidies are 

usually received through annual appropriations.”  Id. at 6.  Finally, the public nature of 

Amtrak’s duty is revealed by the public interest goals that Congress has articulated for 

Amtrak, such as the goal of “provid[ing] additional or complementary intercity 

transportation service to ensure mobility in times of national disaster or other instances 

where other travel options are not adequately available.”  49 U.S.C. § 24101(c)(9).  

Notably, Congress has not stayed its hand since creating Amtrak.  Rather, it has 

remained closely involved in the operations of Amtrak by enacting substantial pieces of 

legislation in an effort to improve national passenger rail service.  See, e.g., Amtrak 
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Improvement Act of 1978, Pub. L. No. 95–421; Amtrak Reorganization Act of 1979, 

Pub. L. No. 96-73; Amtrak Improvement Act of 1981, Pub. L. No. 97-35; and Amtrak 

Reform and Accountability Act of 1997, Pub. L. No. 105-134.  Congress’s most recent 

effort to enhance passenger rail service, the Passenger Railroad Investment and 

Improvement Act of 2008 (PRIIA), Pub. L. No. 110-432 (attached, in relevant part, as 

Exhibit 3), is the subject of this litigation.   

The PRIIA directs Amtrak and the FRA to “jointly . . . develop new or improve 

existing metrics and minimum standards for measuring the performance and service 

quality of intercity passenger train operations . . . .”  PRIIA § 207, codified at 49 U.S.C. § 

24101, note.  In other words, Congress ordered the FRA, in conjunction with Amtrak, to 

establish standards to, among other things, “measure[ ] [the] on-time performance and 

delays incurred by intercity passenger trains on the rail lines of each [host] rail carrier . . . 

.”  Id.   Congress further instructed Amtrak and the FRA to “consult[ ]” with the STB and 

a variety of stakeholders during this process, including “rail carriers over whose rail lines 

Amtrak trains operate.”  Id.   This provision gives a voice to those freight carriers that 

share their tracks and facilities with Amtrak.  The PRIIA also provides that if the Metrics 

and Standards are not completed within 180 days, then any one of the parties involved in 

the development of the Metrics and Standards can ask the (STB) to appoint an arbitrator 

to resolve any disputes through binding arbitration.  PRIIA (Ex. 3) § 207(d).  (This 

provision was not invoked.)  The STB, “a quasi-independent three-member body within 

the Department of Transportation,” Iowa, Chicago & Eastern R.R. Corp. v. Washington 

Cnty., IA, 384 F.3d 557, 558-59 (8th Cir. 2004), is the successor to the ICC and primarily 

regulates economic matters in the freight railroad industry, see Tyrrell v. Norfolk 
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Southern Ry. Co., 248 F.3d 517, 523 (6th Cir. 2001).  While the STB is administratively 

affiliated with the DOT, its decisions cannot be reviewed by the Secretary of 

Transportation or any other DOT official.  See 49 U.S.C. § 703(c). 

 To give teeth to these Metrics and Standards (and thereby stimulate passenger 

railroad improvement), Congress also authorized the STB to investigate substandard on-

time performance of intercity passenger trains and to penalize host railroads when 

substandard performance is attributable to a railroad’s failure to provide preference to 

Amtrak over freight transportation.  PRIIA § 213, codified at 49 U.S.C. § 24308(f).  For 

example, “[i]f the on-time performance of [an Amtrak train] averages less than 80 percent 

for any 2 consecutive calendar quarters,” then the STB may initiate an investigation of its 

own accord.  Id.  Indeed, if Amtrak misses the 80% mark, the STB must initiate an 

investigation if requested to do so by Amtrak or “a host freight railroad over which 

Amtrak operates.”  49 U.S.C. § 24308(f)(1).  During the investigation, the STB may 

“review the accuracy of the train performance data and the extent to which scheduling 

and congestion contribute to delays.”  Id.  And, as a procedural matter – no doubt to 

ensure fairness – the STB must, among other things, “obtain information from all parties 

involved.”  Id.  

Following the investigation, the STB may fine – or, in the parlance of the statute, 

“award damages against” – the host railroad, but only if the substandard on-time 

performance flows from the “rail carrier’s failure to provide preference to Amtrak over 

freight transportation as required under [49 U.S.C. § 24308],” the longstanding statutory 

preference requirement.  49 U.S.C. § 24308(f)(2).  In awarding damages, the STB shall 

consider “the extent to which Amtrak suffers financial loss as a result of host rail carrier 
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delays or failure to achieve minimum standards.”  Id. § 24308(f)(3)(a).  Further, with 

respect to the payment of the damages, the PRIIA provides that the STB “shall, as it 

deems appropriate, order the host rail carrier to remit the damages” to Amtrak and that 

“[s]uch damages shall be used for capital or operating expenditures on the routes over 

which delays” were the result of the failure of the host railroad to grant preference to 

Amtrak over freight traffic.   Id. § 24308(f)(4) 

 The FRA issued final Metrics and Standards after consulting with freight 

railroads, among others.  FRA, Metrics and Standards for Intercity Passenger Rail 

Service, Docket No. FRA-2009-0016, effective May 12, 2010 (attached as Exhibit 4).  

This consultation included soliciting comments on a draft version of the Metrics and 

Standards.  As a result of these comments, including comments from Plaintiff and some 

of its individual members, the FRA and Amtrak revised the draft Metrics and Standards.  

Several of these revisions benefit host freight railroads.  For example, the final version 

permits almost 30% more minutes of “host-responsible delays” than the draft version had 

allowed.  Id. at 12 (table), 21 (explaining that the change was made, in part, because of a 

comment from CSX, which is a freight railroad on whose behalf Plaintiff sues).  Also, in 

response to a comment from Plaintiff and several host freight railroads, the method of 

calculating a standard – the so-called effective speed measure – was changed from single 

quarter average to a “four-quarter rolling average”:  “The FRA agrees that the result for a 

single quarter could potentially reflect a seasonal skew, and has therefore adjusted the 

Metrics and Standards to use a four-quarter rolling average instead.”  Id. at 16.  And to 

account for concerns expressed by freight railroads about needing more time to prepare 

for the implementation of one of the new standards, the “implementation schedule” was 
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delayed by two years “to provide additional time needed for operational and scheduling 

adjustments.”  Id. at 18.  In short, the FRA and Amtrak did not turn a deaf ear to the 

freight railroads’ concerns.  To the contrary, the FRA and Amtrak acknowledged that 

“[g]ood-faith collaboration between Amtrak and host railroads . . . will be needed to 

ensure that the implementation of the above Section 207 standards is a success.”  Id. at 

33.  

II. This Action 

Plaintiff claims that § 207 of the PRIIA improperly delegates “lawmaking and 

rulemaking authority” to a private entity (i.e., Amtrak) insofar as it authorized Amtrak to 

“jointly” issue the Metrics and Standards.  Compl. ¶ 5.  To support the notion that 

Amtrak is a private entity, Plaintiff’s complaint invokes 49 U.S.C. § 24301(a).  

Complaint, Aug. 19, 2011 (Compl.), Doc. No. 1, ¶ 6.  Section 24301(a) states that 

Amtrak “is not a department, agency, or instrumentality of the United States 

Government” and shall be “operated and managed as a for profit corporation.”  Compl. ¶ 

49.   Plaintiff presents its basic allegation as two separate claims.  In its first claim, 

Plaintiff alleges that § 207’s grant of authority violates the non-delegation doctrine and 

the separation-of-powers doctrine.2  Compl. ¶ 47-51.  And in its second claim, Plaintiff 

alleges that § 207’s grant of authority violates the Due Process Clause of the Fifth 

Amendment because it “vest[s] the coercive power of the government in [an] interested 

private part[y].”  Compl. ¶53.  Amtrak is an interested party, according to the Plaintiff, 

because Amtrak can receive damage awards under § 213 of the PRIIA.  Compl. ¶ 3.  As 

                                                 
2 Defendants understand the basis of Plaintiff’s invocation of the separation-of-powers doctrine to be that 
Congress has allegedly delegated executive power – the power to make rules – as well as legislative power 
to Amtrak, and has thereby infringed on the Executive Branch’s prerogatives.  See Pittson Co. v. United 
States, 2002 WL 32172290, at *3 n.12 (E.D. Va. Aug. 20, 2002) (discussing a similar claim).  
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relief, Plaintiff seeks, among other things, a declaration that § 207 is unconstitutional and 

that the Metrics and Standards are void.  Compl. at p. 17.  

ARGUMENT 

I. Congress’s Delegation of Authority to Amtrak is Constitutional Even if Amtrak is 
a Private Entity Because the Government Retained Sufficient Control Over the 
Exercise of Its Authority. 

 
Plaintiff’s claims lack merit even if, as Plaintiff claims, Amtrak is a private entity.  

Private parties can exercise governmental power if the Government has the final say 

regarding the exercise of its coercive authority.  Both of Plaintiff’s claims rest on the 

notion that Amtrak exercised coercive authority without adequate governmental 

oversight.  Compl. ¶¶ 48, 51, 53, 54.  Not so.  Amtrak acted under the auspices of the 

Government and, in any case, exercised only advisory authority.   

The law does not flatly prohibit private parties from exercising governmental 

authority.  Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 388, 399 (1940); 

Pittston Co. v. United States, 368 F.3d 385, 394 (4th Cir. 2004); United States v. Frame, 

885 F.2d 1119, 1128-29 (3d Cir. 1989) (abrogated on other grounds).  Rather, it requires 

that any delegation of authority be accompanied by constraints sufficient to ensure that 

the Government has the final say regarding the exercise of its coercive power.  Thus, the 

Supreme Court upheld the statutory scheme at issue in Sunshine Anthracite, under which 

groups of coal producers could set prices for coal, because those prices became effective 

only if approved by a Government agency, the National Bituminous Coal Commission.  

310 U.S. at 388.   Frame tells a similar story.  Under the statute at issue in that case, the 

Cattlemen’s Board – a group of private cattle ranchers and importers – collected 

assessments from the cattle industry and took “the initiative in planning how those funds 
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will be spent.”  Frame, 885 F.2d at 1123, 1128.  The Third Circuit upheld the statute 

because “the amount of government oversight of the program is considerable.”  Id. at 

1128.  Notably, the Secretary of Agriculture appointed and could remove the members of 

the Board, and the Secretary had to approve budget proposals before they would become 

effective.  Frame, 885 F.2d at 1128-29.  And in Pittston, the Fourth Circuit upheld a 

statute that permitted a private board to decide whether to refer a coal company to the 

Secretary of Treasury for an enforcement action (for the nonpayment of certain 

premiums), because it viewed the Board’s role as “just an ‘advisory’ role”; the Secretary 

ultimately made the decision of whether to impose a penalty.  368 F.3d at 397.   

 The Government exercised ample control over Amtrak.  The precedent rehearsed 

above demonstrates the importance of a Government-approval requirement to the 

constitutionality of a delegation.  Government approval was required prior to power 

being exercised here:  Amtrak could not enact the Metrics and Standards on its own.  49 

U.S.C. § 24101, notes, § 207, Metrics and Standards.  The Metrics and Standards went 

into effect only because the FRA approved of, and issued, them.  Id.   

Also, as demonstrated by Frame, structural controls (such as appointment and 

removal powers) influence the determination of whether the Government sufficiently 

monitored the exercise of its authority.  Frame, 885 F.2d at 1128-29; Lebron, 513 U.S. at 

397 (discussing structural controls of Amtrak).   The Government’s levers of structural 

control over Amtrak are abundant.   First, the President of the United States, with the 

consent of the Senate, appoints all eight of the externally appointed board members,  49 

U.S.C. § 24302(a); and, the President may remove those board members, see Holdover 

and Removal of Members of Amtrak’s Reform Bd., 2003 WL 24170382, at *3-5 (Op. Off. 
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of Legal Counsel  Sept. 22, 2003).  Second, Amtrak depends heavily on federal 

appropriations to survive in its current form.  Consolidated Financial Statements (Ex. 2) 

at 6 (“The Company has a history of recurring operating losses and is dependent on 

subsidies from the Federal Government to operate the national passenger rail system and 

maintain the underlying infrastructure.”).  In Fiscal Year 2011 alone, the Government 

provided Amtrak with around $1.5 billion.  Id.  Finally, Congress, by statute, defines the 

goals of, and assigns tasks to, Amtrak, see, e.g., 49 U.S.C. §§ 24101(c), 24710, 24902.   

Amtrak’s role would be unproblematic even without these controls, because, 

insofar as fines are concerned, it exercised only advisory authority.   In Pittston, the 

Fourth Circuit deemed the private body’s power to refer a coal company to the Secretary 

of Treasury for a possible enforcement action as advisory.  368 F.3d at 397.  Similarly, 

the Metrics and Standards here act as a mechanism to determine when a freight railroad 

can be subject to an investigation by the STB.  Recall, “[i]f the on-time performance of 

[an Amtrak train] averages less than 80 percent for any 2 consecutive calendar quarters,” 

as determined according to the Metrics and Standard, then the STB may initiate an 

investigation of its own accord.  49 U.S.C. § 24308(f)(1).  And if Amtrak misses the 80% 

mark, the STB must initiate an investigation if requested to do so by Amtrak or a host 

freight railroad over which Amtrak operates.  Id.   

The Metrics and Standards, then, with respect to fines, merely act as a trigger to 

an STB investigation.  To be clear, under the PRIIA, the STB cannot fine railroads for 

failing to satisfy the Metrics and Standards; the STB can fine railroads and impose other 

relief only if they fail to abide by the statutory preference requirement.  49 U.S.C. § 

24308(f)(2); 49 U.S.C. § 24308(c) (preference requirement) (“Except in an emergency, 
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intercity and commuter rail passenger transportation provided by or for Amtrak has 

preference over freight transportation in using a rail line, junction, or crossing unless the 

[STB] orders otherwise under this subsection.” ).  In short, with respect to fines, the 

power exercised through the Metrics and Standards is essentially the advisory power of 

referral, and Amtrak’s involvement is, therefore, constitutional.3   

 Plaintiff highlights three concerns that underlie the limits on delegations of 

governmental power:  

(1) Accountability – “Prohibiting the delegation of rulemaking authority to private                       
entities ensures governmental accountability and protects the rights of regulated 
parties[,]” Pl.’s Br. at 22;  
(2) Expertise – “Delegating rulemaking power to private entities not only permits 
the government to diminish or avoid its responsibility for controversial decisions, 
it places the coercive power of the government in parties without regulatory 
expertise[,]” id. at 23;  
(3) Bias – “[P]rivate entities lack the impartiality of government regulators and 
may be biased by their own self-interest[,]” id. 
 

But the involvement of Amtrak in the joint creation of the Metrics and Standards does not 

raise any of these concerns.  First, Amtrak is accountable to the public.  The President of 

the United States appoints its board members,  one of which is the Secretary of 

Transportation, 49 U.S.C. § 24302, and he may remove them, see Holdover and Removal 

of Members of Amtrak’s Reform Bd., 2003 WL 24170382, at *3-5.  What is more, 

Amtrak’s survival depends on congressional appropriations.  Consolidated Financial 

Statements (Ex. 2) at 6.  Second, expertise is not lacking.  The FRA provides regulatory 

expertise:  It has been regulating the railroad industry since 1966.  See 49 U.S.C.§ 103.  
                                                 
3 Plaintiff argues that the Metrics and Standards will affect freight railroads because the PRIIA requires that 
Amtrak and the freight railroads “incorporate” them into their “access and service agreements” (i.e., the 
agreements that relate to Amtrak’s usage of the freight railroads’ tracks and facilities) “to the extent 
practicable.”  Plaintiff’s Memo. in Support of Summary Judgment, Dec. 2, 2011 (Pl.’s Br.), Doc. No. 8, at 
28, 33.  But, as Plaintiff acknowledges, this incorporation has not occurred yet, id. at 19-20, and given the 
flexibility of the statutory language (“to the extent practicable”), the nature of the incorporation is not clear 
– and could vary by contract.  Thus, at this time, the equivocal incorporation requirement does not establish 
that Amtrak has exerted non-advisory governmental power.    
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Finally, the PRIIA does not permit biased rulemaking.  The FRA is a Government 

agency, and it jointly developed and approved the Metrics and Standards, 49 U.S.C. § 

24101, notes, § 207, Metrics and Standards, and Amtrak is accountable to governmental 

officials, namely, Congress and the President.   

Moreover, there is no evidence Amtrak acted in a biased fashion.  Plaintiff 

highlights three supposed examples of bias, but none is persuasive.  First, Plaintiff 

criticizes the Metrics and Standards because they set standards that require dramatically 

better performance from Amtrak.  Pl.’s Br. at 30-31.  But this demonstrates that Amtrak 

and the FRA heeded Congress’ call for meaningful improvement, not that they acted in a 

biased fashion, see PRIIA (Ex. 3) § 228(a)(14) (“This division makes meaningful and 

important reforms to increase the efficiency, profitability and on-time performance of 

Amtrak’s long-distance routes.”); meaningful improvement requires meaningful change.  

Second, Plaintiff laments that the Metrics and Standards direct the FRA to use Amtrak-

created conductor reports to compile statistics regarding the performance of freight 

railroads.  Pl.’s Br. at 31.  As the FRA and Amtrak explained in response to a comment 

objecting to the use of these reports, however, “no uniform database for minutes of delay 

across the Amtrak system exists that can replace Amtrak’s conductor delay reports.”  

FRA, Metrics and Standards (Ex. 4) at 20.  And, in any case, if the STB gets involved, it 

“has [the] authority to review the accuracy of the train performance data” and “shall 

obtain information from all parties involved.” 49 U.S.C. § 24308(f)(1).  Finally, Plaintiff 

denigrates the “pure run time” standard, which measures the time it takes for an Amtrak 

train to travel between two points with no delays, as “the equivalent of drawing up D.C.-

area bus schedules on the assumption that the buses will encounter no traffic on the 
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Washington Beltway.” Pl.’s Br. at 31-32.  Plaintiff’s metaphor is colorful but inapt.  Pure 

run time is not used as a synonym for scheduled run time.  It is used to determine the 

extent of delays on Amtrak routes, so that the situations creating the delays can be 

thoughtfully addressed.  FRA, Metrics and Standards (Ex. 4) at 13, 20.  To borrow 

Plaintiff’s metaphor, just as one would not try to determine the toll traffic takes on travel 

times around the Beltway by looking only at actual travel times, one would not use 

scheduled travel times to determine the extent of delays on a train route.     

Contrary to Plaintiff’s allegations, the conduct of the FRA and Amtrak during the 

development of the Metrics and Standards demonstrates the evenhandedness of their 

decision making.  The FRA and Amtrak modified the Metrics and Standards that they 

had originally proposed to account for concerns voiced by freight railroads.  To wit, they 

increased the limits of permissible freight railroad caused delays, changed the calculation 

of a standard (the measure of effective speed), and delayed implementation of another 

standard.  See above § X.  Alleged bias never looked so fair.   

II. Plaintiff’s Claims Fail Because Amtrak is the Government for Purposes of the 
Constitution’s Due Process Clause and Non-Delegation and Separation-of-Powers 
Principles. 

 
 Both of Plaintiff’s claims rest on the proposition that Amtrak is a private entity.  

Compl. ¶ 48 (Claim One) (“The Constitution bars Congress from delegating to private 

parties the power to regulate the conduct of other private parties.”) (emphasis added); ¶ 

53 (Claim Two) (“Vesting the coercive power of the government in interested private 

parties violates the due process rights of regulated third parties, as secured by the Fifth 

Amendment to the United States Constitution.”) (emphasis added).  Though the Court 

need not address the nature of Amtrak to decide this case, the proposition forwarded by 
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Plaintiff is false.  For purposes of the Constitution’s non-delegation principle, separation-

of-powers principle, and Due Process Clause, Amtrak is part of the Government.  Indeed, 

the Supreme Court stated in Lebron that Amtrak “is an agency or instrumentality of the 

United States for the purpose of individual rights guaranteed against the Government by 

the Constitution.”  513 U.S. at 394.  This statement squarely forecloses Plaintiff’s Due 

Process claim.   See, e.g., J. McIntyre Mach., Ltd. v. Nicastro, 131 S.Ct. 2780, 2786 

(2011) (“The Due Process Clause protects an individual's right to be deprived of life, 

liberty, or property only by the exercise of lawful power.”) (plurality opinion).   And their 

non-delegation and separation-of-powers claim fares no better:  Plaintiff gives no reason 

why the rule that applies to its Due Process claim should not equally apply to essentially 

the same claim when it is couched in “non-delegation” or “separation-of-powers” terms.     

 Lebron involved a constitutional challenge to Amtrak’s ability to regulate the 

content of a billboard in one of its stations.  513 U.S. at 376-77.  Amtrak, through a 

contractor, leased billboard space to a controversial artist.  Id. at 376.  The leasing 

contract stipulated that Amtrak retained the authority to prohibit billboard displays based 

on the content of the display.  Id. at 376.  The artist proposed a politically charged work 

criticizing the Coors Brewing Company.  Id. at 377.  Amtrak prohibited the artist from 

posting the piece because of its political content.   Id.  The artist sued, alleging, among 

other things, that Amtrak violated the First Amendment.  Id.  Amtrak countered that it 

was a private corporation, id. at 392, as demonstrated by Congress’s statement that 

Amtrak “is not a department, agency, or instrumentality of the United States Government 

. . . ,” 49 U.S.C. § 24301(a)(3).   The Court rejected Amtrak’s argument.  It 

acknowledged that Congress could define the nature of Amtrak “for purposes of matters 
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that are within Congress's control,” such as “whether [Amtrak] is subject to statutes that 

impose obligations or confer powers upon Government entities,” and whether Amtrak 

will enjoy “those inherent powers and immunities of Government agencies that it is 

within the power of Congress to eliminate.”  Lebron, 513 U.S. at 392.   But the Court 

explained that Congress does not have the authority to make the “final determination of 

Amtrak's status as a Government entity for purposes of determining the constitutional 

rights of citizens affected by its actions.”  Id. at 392.  Why not?  Congress cannot 

overrule the Constitution.  “If Amtrak is, by its very nature, what the Constitution regards 

as the Government, congressional pronouncement that it is not such can no more relieve 

it of its First Amendment restrictions than a similar pronouncement could exempt the 

Federal Bureau of Investigation from the Fourth Amendment.”  Id. at 392.    

 The Court determined that Amtrak was “by its very nature” an agency or 

instrumentality of Government for “for the purpose of individual rights guaranteed 

against the Government by the Constitution.”  Id. at 393-94.   The decision was based on 

past practice and “reason itself.”  Id. at 397, 400.  With respect to past practice, the Court 

explained that it and Congress had long treated Government-created and -controlled 

corporations as part of the Government.  Id. at 396.  As for reason, the Court highlighted 

the indicia of the Government’s control of Amtrak:  (i) Amtrak “was created by a special 

statute, explicitly for the furtherance of federal governmental goals”; and, (ii) the 

Government had the authority to appoint six of the eight externally appointed members of 

the Amtrak board of directors.  Id. at 397.  In short, for purposes of the claim in Lebron, 

Amtrak was part of the Government. 
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 Nothing regarding Amtrak’s status has changed – at least not in Plaintiff’s favor.  

Of course, it remains true that Amtrak was created by statute to further governmental 

goals.  Indeed, Congress has continued to refine its view of the purposes served by 

Amtrak in light of changing circumstances; Amtrak is not the forgotten vestige of a by-

gone era.  For example, in the PRIIA, Congress noted that there is a need to “maintain 

Amtrak as a national passenger rail system” because “[l]ong-distance trains [ ] provide 

transportation during periods of severe weather or emergencies that stall other modes of 

transportation,” such as the September 11, 2001 terrorist attacks.  PRIIA (Ex. 3) § 228.  

The other evidence of Governmental control of Amtrak is stronger today that it was when 

Lebron was decided, because the Government has an even bigger say in the composition 

of Amtrak’s board of directors.  Instead of appointing six of eight externally appointed 

board members, the Government now appoints all eight of the externally appointed board 

members.  49 U.S.C. § 24302(a).  The Government also has a hefty financial stake in 

Amtrak.  The Government owns 92% of the outstanding shares of Amtrak Stock.   

Consolidated Financial Statements (Ex. 2) at 17-18.  And as Plaintiff acknowledges, 

Compl. ¶ 23.  What is more, Amtrak relies on federal appropriations to survive in its 

current form.  Consolidated Financial Statements (Ex. 2) at 6,12. 

 In accord with Lebron, for purposes of Plaintiff’s claims, Amtrak is an agency or 

instrumentality of the Government.   Little needs to be said about the application of 

Lebron to Plaintiff’s due process claim.  The Court concluded that Amtrak was an entity 

of the Government for “the purpose of individual rights guaranteed against the 

Government by the Constitution.” Lebron, 513 U.S. at 394.  The facts underlying the 

holding in Lebron have not changed in any way that undercuts the holding, and a due 
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process claim seeks to protect rights of the individual against the Government, see, e.g., 

J. McIntyre Mach., Ltd., 131 S.Ct. at 2786 (plurality).  Thus, this claim fails.  Hardly 

more needs to be said about Plaintiff’s claims under the non-delegation and separation-

of- powers principles.  Plaintiff’s claims under these principles are virtually identical to 

their due process claims.  Compare Compl. ¶¶ 47-51 with Compl. ¶¶ 52-54.  Plaintiff 

recognizes the close similarity, as it relies heavily on a single case, Carter v. Carter Coal 

Co., 298 U.S. 238, 311-312 (1936), as support for both claims, Pl.’s Br. at 21-22, 32, and 

refers to its claims in the singular, Pl.’s Br. at 27 (“Here, of course, the constitutional 

claim at issue involves a structural limitation arising from the Constitution’s separation-

of-powers principle.”) (emphasis added).  Observers have also recognized the near 

identity of such claims.  David Horton, Arbitration as Delegation, 86 New York Univ. L. 

Rev. 437, 473-74 (2011) (discussing the similarity of due process and non-delegation 

claims);4 Pittson Co., 2002 WL 32172290, at *3 n.12 (explaining the similarity of non-

delegation and separation-of -powers claims).  Given this similarity, the Court should not 

adopt a different test for determining governmental status to resolve Plaintiff’s non-

delegation or separation-of-powers claim, as opposed to its due process claim.   

Both of Plaintiff’s claims relate to whether Amtrak is part of the Government.  

The Court in Lebron sensibly considered indicia of Government control to determine 

whether Amtrak could take the blame, as a governmental entity, for its actions insofar as 

they affected individual rights.  The question now is whether Amtrak can take credit for 
                                                 
4 Notably, Plaintiff’s due process argument is a substantive due process argument.  They base their 
substantive due process claim on Carter Coal Co., 298 U.S. at 311-312.  Pl.’s Br. at 32-33. This Lochner-
era decision rests upon substantive due process notions of “arbitrary’ and otherwise unfair governmental 
action.  Carter Coal, 298 U.S. at 311-12;  Synar v. United States,  626 F.Supp. 1374, 1383 n.8 (D.D.C. 
1986) (three judge panel including then-Judge Scalia) (noting that the Carter “Court's holding appears to 
rest primarily upon denial of substantive due process rights”);  Wileman Bros. & Elliott, Inc. v. Giannini, 
909 F.2d 332, 337 n.9 (9th Cir. 1990) (noting the “substantive due process origins” of the Carter Coal 
holding).   
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being part of the Government – under the constitutional provisions invoked by Plaintiff – 

insofar as its actions affect individual rights.  Coins have two-sides, not one.  The same 

test should apply.    

Plaintiff’s argument that Amtrak is a private entity for purposes of its suit is 

unconvincing.   Plaintiff relies in part on Congressional enactments and statutory 

purpose.  It emphasizes the statement in 49 U.S.C. § 24301(a)(3) that Amtrak “is not a 

department, agency, or instrumentality of the United States Government . . . .”   Pl.’s Br. 

at 26.  It notes that Congress deleted Amtrak from the list of mixed-ownership 

Government corporations.  Id. at 27-28.  And it points to the PRIIA’s statutory purpose:  

“Given that PRIIA’s purpose and effect is to boost the bottom-line of a for-profit 

corporation, Amtrak is plainly a private actor for purposes of the statute.”  Id. at 28.  

These arguments fail as a matter of logic and precedent.  It is Amtrak’s status for 

purposes of two constitutional principles and the Due Process Clause that matters, not its 

status under the PRIIA or any other statute.5  Plaintiff does not allege a violation of the 

PRIIA; rather, it argues the PRIIA violates the Constitution.  And, as the Supreme Court 

decided in Lebron, Congress does not have the last word when it comes to determining 

the status of Amtrak for constitutional questions, such as whether Amtrak is an agency or 

                                                 
5 Defendants do not dispute that Congress can define the nature of an entity such as Amtrak for purposes of 
the reach of its own statutes.  As the Court stated in Lebron, Congress’s view of Amtrak “is assuredly 
dispositive of Amtrak's status as a Government entity for purposes of matters that are within Congress's 
control-for example, whether it is subject to statutes that impose obligations or confer powers upon 
Government entities, such as the Administrative Procedure Act (APA), 5 U.S.C. § 551 et seq. . . , the 
Federal Advisory Committee Act, 5 U.S.C.App. § 1 et seq., and the laws governing Government 
procurement, see 41 U.S.C. § 5 et seq. . . .”  Lebron, 513 U.S. at 392.  Thus, for example, Amtrak is not 
subject to the APA, see, e.g., United States v. Jackson, 381 F.3d 984, 990 (10th Cir. 2004), and is not the 
government for purposes of the False Claims Act, United States ex rel. Totten v. Bombardier Corp., 380 
F.3d 488, 490-92 (D.C. Cir. 2004).   
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instrumentality of the Government for purposes of the Constitution’s non-delegation 

principle.6  See Lebron, 513 U.S. at 392-93.   

Plaintiff also cites United States ex rel. Totten v. Bombardier Corp., 380 F.3d 

488, 490 (D.C. Cir. 2004), in which the court stated, “Amtrak is not the Government.”   

But, as with most things, context is king.  And the context in Totten was that the court 

was assessing the status of Amtrak under the False Claims Act, not the Constitution.  Id. 

at 491-92.  Indeed, the D.C. Circuit explained that “the Supreme Court deemed [49 

U.S.C. § 24301(a)(3)] assuredly dispositive of Amtrak's status as a Government entity for 

purposes of matters that are within Congress's control. . . .Totten offers no reason, and we 

can think of none, why False Claims Act coverage is not a matter within Congress's 

control.”  Totten, 380 F.3d at 492 (emphasis added) (internal quotation marks omitted).   

Surprisingly, Plaintiff even tries to turn Lebron to its advantage.  Plaintiff asserts 

that Lebron held that:  (i) Congress’s view of Amtrak is dispositive of Amtrak’s status for 

purposes of statutes like the PRIIA; and (ii) Congress’s determination is relegated to the 

sideline only for constitutional claims of individual rights protected by the Constitution, 

and not for “constitutional claim . . . involv[ing] a structural limitation arising from the 

                                                 
6 Plaintiff maintains that “Amtrak has private shareholders, and operates as commercial carrier, financially, 
administratively, and legally distinct from the United States.”  Pl.’s Br. at 26.  These assertions are 
irrelevant or incorrect.  That Amtrak has private shareholders does not mean that it is a private entity for 
purposes of Plaintiff’s claims.  After all, Amtrak had private shareholders when Lebron was decided, and 
the key inquiry is whether Amtrak was created by the Government and remains in the Government’s 
control.  The assertion that Amtrak “operates as [a] commercial carrier” similarly does not matter.  Amtrak 
operates as a commercial carrier in the sense that a statute directs that Amtrak be operated as a for-profit 
entity.  49 U.S.C. § 24301(a)(2).  But that was true at time of Lebron, and the Court did identify this fact as 
a relevant point for determining Amtrak’s status.  The assertion that Amtrak is financially distinct from the 
United States is untrue:  Amtrak receives sizeable infusions of cash from the Federal Government every 
year.  Amtrak Consolidated Financial Statements (Ex. 2) at 6.  Similarly false is the contention that Amtrak 
is administratively distinct:  The President of the United States appoints all eight externally appointed 
administrators, i.e., members of the board of directors.  49 U.S.C. § 24302(a).  Finally, the allegation that 
Amtrak is legally distinct is either irrelevant or false:  It is irrelevant to the extent Plaintiff refers to 
Amtrak’s status under various statutes, and it is false to the extent Plaintiff is referring to the claims at issue 
in this case.  
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Constitution’s separation-of-powers principle.”  Pl.’s Br. at 27.  Neither supposed holding 

helps Plaintiff.  Plaintiff’s first point is a nonsequitur.  As explained above, it is not 

Amtrak’s status under the PRIIA that matters, but its status for purposes of the 

constitutional provisions invoked by Plaintiff.  And Plaintiff’s second point is no more 

persuasive.  Plaintiff raises a due process claim, which is a claim to vindicate an alleged 

“individual right[ ] guaranteed against the Government by the Constitution,”  Lebron, 513 

U.S. at 394, regardless of its genesis in a structural principle.  See J. McIntyre Mach., 

Ltd., 131 S.Ct. at 2786 (plurality) (“The Due Process Clause protects an individual's right 

to be deprived of life, liberty, or property only by the exercise of lawful power.”).  

Indeed, in Bond v. United States, the Supreme Court explained that “[t]he structural 

principles secured by the separation-of-powers protect the individual as well [as the 

branches of government].”  131 S. Ct. 2355, 2365 (2011).  In any case, as explained 

earlier, irrespective of the label stamped on Plaintiff’s claims, the Lebron test gets at the 

central issue underlying both of them:  Are there sufficient indicia of Government control 

to demonstrate that Amtrak is part of the government for purposes of these claims?  

There are.7   

III. Section 207 of the PRIIA Comports with the Due Process Clause Even if Amtrak 
is a Private Entity Because a Relaxed Standard Applies and Amtrak’s Alleged 
Financial Interest is Weak.  

 
Plaintiff contends that the PRIIA violates the Due Process Clause of the Fifth 

Amendment by granting governmental authority to an economically interested private 

party (i.e., Amtrak).   Compl. ¶¶ 52-54.  Even if the Court determines that Amtrak is a 

                                                 
7 That Plaintiff’s claims all present the same basic legal question is driven home by Plaintiff’s use of the 
singular “claim” when discussing the issue:  “Here, of course, the constitutional claim at issue involves a 
structural limitation arising from the Constitution’s separation-of-powers principle.” Pl.’s Br. at 27 
(emphasis added).     
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private entity for purposes of Plaintiff’s claims, this contention fails for the reason set out 

in first section of this brief.  But the contention fails for another reason.  The Due Process 

Clause does not prohibit a potentially interested party from exercising governmental 

authority when (1) an unbiased governmental actor serves as a filter between the 

potentially interested party and the governed, and (2) the potentially interested party’s 

interest in acting in a biased fashion is weak.  See Marshall v. Jerrico, Inc., 446 U.S. 238 

(1980).  Indeed, the Due Process Clause is particularly forgiving of the involvement of a 

potentially interested party when the involvement takes the form of rulemaking, as 

opposed to adjudication.  Friedman v. Rogers, 440 U.S. 1, 18 (1979) (concluding that 

there was no constitutional violation when a plaintiff was regulated by an administrative 

board dominated by bitter industry rivals).     

 Plaintiff relies heavily on Carter Coal, 298 U.S. 238.  Pl.’s Br. at 32-34.  In that 

Lochner-era decision, the Court invalidated wage and hour restrictions set by certain 

industry participants because of the potential biases of those participants.  Carter Coal, 

298 U.S. at 311.  But this case differs from Carter Coal in at least two crucial respects: 

(1) with respect to fines, the Metrics and Standards merely act as a trigger to an 

investigation by a disinterested governmental agency, the STB, which may issue fines 

and other relief on the basis of a separate statutory provision (the preference 

requirement), not the Metrics and Standards; and (2) the private party in Carter Coal 

acted alone,8 whereas here, Amtrak acted with a unbiased Government partner, the FRA.   

In light of these differences, Marshall v. Jerrico, Inc. serves as a more appropriate 

analog for this case than Carter Coal.  In Jerrico, a restaurant chain was fined by the 

Department of Labor for child labor violations after a hearing before an administrative 
                                                 
8 Again, Defendants assume for purposes of this argument that Amtrak is a private entity.   
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law judge (ALJ).  446 U.S. at 240-41.  The restaurant chain sued, arguing that the 

administrative scheme violated the Due Process Clause because money collected as civil 

penalties went to the agency to defray administrative costs and therefore made the agency 

representative at the administrative hearing an interested party.   446 U.S. at 241.  The 

Court rejected the claim.  First, although the Court did “not say with precision” what 

standard applied, it did apply a more relaxed due process standard to the agency 

representative than it would apply to an adjudicator because, ultimately, the disinterested 

ALJ, not the agency representative, decided what penalty to dole out.9  446 U.S. at 247-

250.  Second, “under a realistic appraisal of psychological tendencies and human 

weakness,” Withrow v. Larkin, 421 U.S. 35, 47 (1975), the Court noted that the 

likelihood that the agency representative would act in a biased fashion was remote 

because his salary was fixed and the budgetary consequences for the agency were 

minimal.  446 U.S. at 250-252.    

Like the agency representative in Jerrico, Amtrak lacks the final word.  Amtrak 

does not issue any fines, the STB does.  And the STB issues fines only if a freight 

railroad has violated the separate statutory preference requirement.  49 U.S.C. § 

24308(a)(2).  Thus, as in Jerrico, the institutional arrangement in this case warrants a 

relaxed due process standard.    

Not only does the institutional arrangement call for a relaxed due process 

standard, a la Jerrico, but the regulatory context does as well.  Friedman v. Rogers, 440 

U.S. 1 (1979), is instructive.  The Plaintiff in Friedman was a commercial optician in 

                                                 
9 With regard to adjudicators, a common formulation of the due process standard states that an official lacks 
the constitutionally required neutrality if he harbors a pecuniary interest in the outcome of the case that 
“would offer a possible temptation to the average . . . judge to . . . lead him not to hold the balance nice, 
clear and true. . . .”  Ward v. Vill. of Monroeville, 409 U.S. 57, 60, 93 (1972). 
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Texas.  Id. at 5-6.  He challenged the constitutionality of the Texas Optometry Board 

because professional opticians – the bitter professional rivals of commercial opticians – 

dominated the regulatory board’s ranks, holding four of six membership slots.   Id. at 3-

6.  The Supreme Court concluded that the Plaintiff had “no constitutional right to be 

regulated by a Board that is sympathetic to the commercial practice of optometry.”  Id. at 

18.  Following Friedman, courts have applied a relaxed due process standard in the 

rulemaking context.  N.Y. State Dairy Foods v. Ne. Dairy Compact Comm’n, 198 F.3d 1, 

13-14 (1st Cir. 1999) (“The Due Process Clause sets a significantly lower bar for 

legislative functions [that adjudicative ones].”); White Eagle Co-Op Assoc. v. Johanns, 

508 F. Supp. 2d 664, 672 (N.D. Ind. 2007) (same). 

Under the relaxed due process standard applicable in this case, Amtrak’s role in 

helping develop the Metrics and Standards easily withstands scrutiny.   “[A] realistic 

appraisal of psychological tendencies and human weakness” indicates that the likelihood 

that Amtrak would act in a biased fashion was remote.  Larkin, 421 U.S. at 47.  First, the 

statute partnered Amtrak with the FRA, which Plaintiff does not allege was biased.  As 

the FRA could – and would – strip any bias out of the Metrics and Standards, there would 

have been little point in Amtrak trying to shade the Metrics and Standards in its favor.   

Second, the structure of Amtrak and political realities would have blunted any 

interest by Amtrak to act in a biased fashion.  Amtrak is politically accountable:  the 

Secretary of Transportation serves as one of the board of directors; members of its board 

of directors can be removed by the President of the United States, Holdover and Removal 

of Members of Amtrak’s Reform Bd., 2003 WL 24170382, at *3-5; and it depends on 

continuing congressional appropriations to retain its current form, Consolidated Financial 
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Statement (Ex. 2) at 6.   Moreover, the parties who would be adversely affected by biased 

Metrics and Standards – major freight railroads – undoubtedly have the political strength 

necessary to inform the political branches of any perceived unfairness in the regulatory 

process.  See Lobbying Report, Association of American Railroads, 2011, at 1 (stating 

that the Association spent over $4.5 million in lobbying activities in one quarter of 2011) 

(attached as Exhibit 5).  In this environment, Amtrak would have nary an interest in 

putting a thumb on the scale.    

Finally, Amtrak had only a weak interest in biased Metrics and Standards.  

Violations of the Metrics and Standards do not produce fines.  Only violations of the 

separate preference requirement may result in fines.  The word “may” in the last sentence 

is important:  Even if the STB identifies a violation of the preference requirement, it need 

not necessarily fine the freight railroad.  Thus, for Amtrak to receive any benefit from a 

fine depends on contingency (a freight railroad failing to satisfy the Metrics and 

Standards) piled on contingency (the STB opening an investigation) piled on contingency 

(the STB finding a violation of the separate preference requirement) piled on contingency 

(the STB deciding to issue a fine).   More is required:  “[I]t is exceedingly improbable 

that . . . decisions would be distorted by some expectation that all of these contingencies 

would simultaneously come to fruition.” Jerrico, 446 U.S. at 252.  But there is no more.10 

   

                                                 
10 Plaintiff cites two Supreme Court cases other than Carter Coal to support its due process claim, namely, 
Young v. United States ex rel. Vuitton et Fils S.A., 481 U.S. 787, 805 (1987), and Gibson v. Berryhill, 411 
U.S. 564, 578-79 (1973).  Pl.’s Br. at 32.  Neither case carries the day.  In Young, the Court held that a 
special prosecutor in a contempt action had an impermissible conflict of interest because he represented the 
client on whose behalf the underlying court order was entered.  481 U.S. at 805-806.  The Court 
distinguished Young from Jerrico because of the certainty that the special prosecutor would be subject to 
the potentially distorting influence.  Id. at 807.  There is no such certainty in this case given the 
involvement of the FRA, the structure of Amtrak, and the contingent nature of any financial interest, as 
explained in the text.  Gibson fares no better.   It arose in the adjudicatory context, which, as explained in 
the text, is subject to a different due process analysis.   
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CONCLUSION 

 The Court should enter judgment in favor of defendants and dismiss Plaintiff’s 

suit.  

 
Dated:  February 3, 2012    Respectfully submitted, 
 
                                        TONY WEST  

                                         Assistant Attorney General   
                                         

RONALD C. MACHEN JR 
                                        United States Attorney 
 
       SANDRA M. SCHRAIBMAN 
       (D.C. Bar No. 188599) 

Assistant Branch Director, Federal 
Programs Branch, Civil Division  

  
    /s/ Justin M. Sandberg                                                                 
JUSTIN M. SANDBERG  
(Ill. Bar No. 6278377) 
Trial Attorney  

       U.S. Dept. of Justice, Civil Division, 
       Federal Programs Branch 

20 Mass. Ave., NW, Rm. 7302  
Washington, DC 20001 
(202) 514-5838 phone 
(202) 616-8202 fax 
justin.sandberg@usdoj.gov 

 
       Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
ASSOCIATION OF AMERICAN  ) 
RAILROADS,     ) 
      ) 
 Plaintiff,    ) 
      ) 
 v.     ) Case No. 1:11-CV-1499 (JEB) 
      ) 
DEPARTMENT OF TRANSPORTATION, ) 
RAY LAHOOD, Secretary of   ) 
Transportation, FEDERAL RAILROAD  ) 
ADMINISTRATION, JOSEPH C. SZABO, ) 
Administrator, Federal Railroad  ) 
Administration,    ) 
      ) 
 Defendants.    ) 
____________________________________)  
 

STATEMENT OF UNDISPUTED FACTS IN SUPPORT OF DEFENDANTS’ 
MOTION FOR SUMMARY JUDGMENT AND RESPONSE TO PLAINTIFF’S 

STATEMENT OF UNDISPUTED FACTS  
 

Statement of Undisputed Facts in Support of Summary Judgment 
 

1. The President of the United States, with the consent of the Senate, appoints all 

eight of the externally appointed members of the Amtrak Board of Directors.  49 

U.S.C. § 24302(a). 

2. The Secretary of Transportation is an ex officio member of the Amtrak Board of 

Directors.  Id.  

3. The Government owns 109,396,994 shares of the 118,782,688 outstanding shares 

of Amtrak stock.  Nat’l R.R. Pass. Corp and Sub., Consolidated Financial 

Statements for the Years Ended Sept. 30, 2011 and 2010, at 17-18 (Dec. 2011) 
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(attached to Defendants’ Memorandum in Support of Summary Judgment as 

Exhibit 2). 

4. Amtrak has a “history of recurring operating losses and is dependent on subsidies 

from the Federal Government to operate the national passenger rail system and 

maintain the underlying infrastructure.  These subsidies are usually received 

through annual appropriations.”  Id. at 6.   

5. In Fiscal Year 2011, the Government provided Amtrak with around $1.5 billion in 

appropriations.  Id. at 6. 

6. Congress has articulated goals for Amtrak, including that it “provide additional or 

complementary intercity transportation service to ensure mobility in times of 

national disaster or other instances where other travel options are not adequately 

available.”  49 U.S.C. § 24101(c)(9). 

7. The Passenger Rail Investment and Improvement Act of 2008 (PRIIA) directs 

Amtrak and the Federal Railroad Administration (FRA) to “jointly . . . develop 

new or improve existing metrics and minimum standards for measuring the 

performance and service quality of intercity passenger train operations . . . .”  

PRIIA, Pub. L. No. 110-432 (attached, in relevant part, as Exhibit 3 to 

Defendants’ Memorandum in Support of Summary Judgment), § 207, codified at 

49 U.S.C. § 24101, note. 

8. The FRA issued final Metrics and Standards after consulting with, among others,  

freight railroads.  FRA, Metrics and Standards for Intercity Passenger Rail 

Service, Docket No. FRA-2009-0016, effective May 12, 2010 (attached to 

Defendants’ Memorandum in Support of Summary Judgment as Exhibit 4).   
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Response to Plaintiff’s Statement of Undisputed Facts 
 

1. Not disputed. 

2. Not disputed, but immaterial to summary judgment. 

3. The first sentence is undisputed.  The second sentence is disputed to the extent 

it suggests that these agreements alone define the relationship between 

Amtrak and host freight railroads, as statutory provisions, like 49 U.S.C. § 

24308(c), also play a part.  But this potential dispute is not material to 

summary judgment.   

4. Not disputed.   

5. To the extent the word “simultaneously” in the first sentence means “on 

March 13, 2009,” this paragraph is not disputed.   

6. Defendants do not dispute that “[o]n May 6, 2010, Amtrak and the FRA 

jointly issued their responses to the comments” on the proposed Metrics and 

Standards, but state that whether Amtrak and the FRA issued a final rule is a 

legal conclusion, not a statement of fact.      

7. Not disputed, but immaterial to summary judgment.   

8. Defendant is without knowledge of the truth of this allegation.  In any event, 

this allegation is immaterial to summary judgment because it relates to 

jurisdiction, rather the merits of the dispute.  See Kirkham v. Societe Air 

France, 429 F.3d 288, 294 (D.C. Cir. 2005).   

9. Defendants dispute that Quarterly Reports demonstrate that the Metrics and 

Standards “are not being met on many routes.”  The Reports demonstrate, at 

most, that the Metrics and Standards were not met during the time period 
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measured; they do not demonstrate current (non)compliance.  But this dispute 

is immaterial to summary judgment because it does not pertain to the 

constitutionality of the metrics and standards.   

 
Dated:  February 3, 2012    Respectfully submitted, 
 
                                        TONY WEST  

                                         Assistant Attorney General   
                                         

RONALD C. MACHEN JR 
                                        United States Attorney 
 
       SANDRA M. SCHRAIBMAN 
       (D.C. Bar No. 188599) 

Assistant Branch Director, Federal 
Programs Branch, Civil Division  

  
    /s/ Justin M. Sandberg                                                                 
JUSTIN M. SANDBERG  
(Ill. Bar No. 6278377) 
Trial Attorney  

       U.S. Dept. of Justice, Civil Division, 
       Federal Programs Branch 

20 Mass. Ave., NW, Rm. 7302  
Washington, DC 20001 
(202) 514-5838 phone 
(202) 616-8202 fax 
justin.sandberg@usdoj.gov 

 
       Attorneys for Defendants 
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AAR’S COMBINED REPLY AND OPPOSITION MEMORANDUM 

Plaintiff Association of American Railroads (AAR) respectfully submits this 

combined reply memorandum in support of its motion for summary judgment and in 

opposition to the Government’s motion for summary judgment. 

INTRODUCTION 

In attempting to defend Section 207 of the Passenger Rail Investment and 

Improvement Act (PRIIA), the Government only confirms that the provision is 

constitutionally suspect.  The Constitution does not permit Congress to create a 

corporation; declare that it “is not a department, agency, or instrumentality of the United 

States Government” (49 U.S.C. § 24301(a)); direct that the corporation be “operated and 

managed as a for-profit” entity (id.); then grant the corporation regulatory authority over 

other private companies in the same industry (PRIIA § 207) — while at the same time 

declaring that the corporation is exempt from the Administrative Procedure Act and thus 

freed from the rulemaking constraints that bind federal agencies.  See Gov’t Br. 21 n.5 

(“Amtrak is not subject to the APA”).   

No court has ever upheld such a scheme.  It is contrary to the principles of 

constitutional government and the separation of powers to vest Article I lawmaking 

authority in a for-profit corporation and then direct it to regulate other private companies 

in the same industry.  As a for-profit corporation in the railroad industry, Amtrak cannot 

simultaneously serve as a neutral and disinterested government regulator of that industry. 
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There is no support for the Government’s suggestion that Amtrak should be 

treated as a governmental entity vested with full legislative and rulemaking authority.  

Amtrak is not an impartial regulatory agency.  The Government’s argument that Amtrak 

is part of the Government for purposes of exercising legislative power, Gov’t Br. 16-23, 

rests upon a gross misreading of Lebron v. National Railroad Passenger Corp., 513 U.S. 

374 (1995).  In Lebron, the Court held that while Amtrak may be deemed a government 

actor for purposes of “individual rights” such as a First Amendment claim, Amtrak is not 

part of the Government for purposes of “the inherent powers . . . of Government agencies 

that it is within the power of Congress to eliminate.”  Id. at 392, 394.  It is obviously 

within the power of Congress to grant or deny rulemaking authority to federal agencies.  

Indeed, the Court made this point explicit when it stated that 49 U.S.C. § 24301(a) — the 

statute providing that Amtrak “is not a department, agency, or instrumentality of the 

United States Government” — is “assuredly dispositive of Amtrak’s status as a 

Government entity for purposes of . . . whether it is subject to . . . the Administrative 

Procedure Act.”  513 U.S. at 392 (emphasis added).  Nothing in Lebron remotely 

suggests that Amtrak is vested with sovereign lawmaking authority under Article I of the 

Constitution — and that Congress is powerless to withhold or limit that authority. 

There is no merit to the Government’s fallback claim that Section 207 is 

constitutional even if Amtrak is a private entity.  Gov’t Br. 11-16.  The law is well settled 

that such delegations are constitutional only where the private entity’s role is “advisory” 

or “ministerial,” Pittston Co. v. United States, 368 F.3d 385, 395 (4th Cir. 2004), and the 

Case 1:11-cv-01499-JEB   Document 12    Filed 03/06/12   Page 7 of 37



 

3 

 

private entity “function[s] subordinately” to the Government, Sunshine Anthracite Coal 

Co. v. Adkins, 310 U.S. 381, 399 (1940).  Here, Section 207 vests equivalent rulemaking 

authority in Amtrak and the Federal Railroad Administration (FRA), and they functioned 

as co-equals throughout the rulemaking.  There is simply no way to read the plain 

language of Section 207 and conclude that Amtrak’s role was advisory or ministerial, or 

that it was functioning subordinately to the FRA.  See PRIIA § 207(a) (“the Federal 

Railroad Administration and Amtrak shall jointly . . . develop new or improve existing 

metrics and minimum standards”). 

Throughout its brief, the Government attempts to downplay the significance of the 

Metrics and Standards by arguing that they “merely guide the STB’s decision of whether 

to initiate an investigation,” and “for Amtrak to receive any benefit from a fine depends 

on contingency . . . piled on contingency.”  Gov’t Br. 2-3, 27.  But even if fines are not 

imposed immediately, the Metrics and Standards still carry the force of positive law.   

They are undeniably coercive, and the freight railroads have attested to the many ways in 

which the Metrics and Standards are currently impacting their business operations — 

evidence that the Government has made no effort to rebut.  See Ladue Decl. ¶¶ 5-11; 

Beck Decl. ¶ 11; Owens Decl. ¶ 9; Harris Decl. ¶¶ 8-10 (attached as Exs. 20-24 to AAR’s 

Motion for Summary Judgment). 

Moreover, there is a notable omission in the Government’s brief.  Although the 

Government discusses at length the on-time performance provisions of the Metrics and 

Standards, it all but ignores PRIIA § 207(c) — entitled “Contracts With Host Rail 
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Carriers” — which provides that:  “To the extent practicable, Amtrak and its host rail 

carriers shall incorporate the metrics and standards developed under [Section 207(a)] into 

their access and service agreements.”  This provision purports to give Amtrak regulatory 

authority over its painstakingly-negotiated agreements with the freight railroads — 

agreements that the Government has described as “private agreements among private 

parties.”  Dupree Decl. Ex. G at 29.  Amtrak entered into these contracts as a private 

entity, yet under Section 207 Amtrak may revisit these contracts in its role as 

Government regulator.  Indeed, Amtrak officials are now seeking to enshrine the Metrics 

and Standards into existing contracts to which the freight railroads are already bound, 

thus attempting to achieve through regulatory fiat what they could not achieve through 

negotiation.  See Owens Decl. ¶¶ 10, 13.  The fact that the Government buries its 

discussion of Section 207(c) in a footnote, see Gov’t Br. 14 n.3, is an implicit concession 

that it has no rebuttal. 

Section 207 is a classic example of “legislative delegation in its most obnoxious 

form” because “it is not even delegation to an official or an official body, presumptively 

disinterested, but to private persons whose interests may be and often are adverse to the 

interests of others in the same business.”  Carter v. Carter Coal Co., 298 U.S. 238, 311 

(1936).  Amtrak runs most of its trains over tracks owned and maintained by the private 

freight railroads.  The fact that Amtrak has now filed a petition against one of those 

railroads, Canadian National, claiming that it “refused to adopt measures necessary to 

satisfy the standards [Amtrak] developed pursuant to Section 207,” see Surface 
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Transportation Board Dckt. No. NOR 42134, ¶ 4 (Jan. 19, 2012) (attached as Ex. A to 

Declaration of Porter N. Wilkinson), is the clearest possible evidence that Amtrak’s 

interests “are adverse to the interests of others in the same business.”  Carter Coal, 298 

U.S. at 311. 

This Court should grant summary judgment in AAR’s favor and declare PRIIA 

§ 207 and the Metrics and Standards unconstitutional. 

ARGUMENT 

I. Amtrak Is Not The Government. 

Congress has expressly provided that Amtrak is not the Government.  49 U.S.C. 

§ 24301(a) (Amtrak “is not a department, agency or instrumentality of the United States 

Government” and instead shall be “operated and managed as a for-profit corporation”).  

The D.C. Circuit has said that “Amtrak is not the Government.”  United States ex rel. 

Totten v. Bombardier Corp., 380 F.3d 488, 490 (D.C. Cir. 2004) (Roberts, J.).  The 

Justice Department has said that Amtrak is not the Government.  Id. at 491-92.  The 

President said last month that “Amtrak is not an agency or instrument of the U.S. 

Government.”  See Executive Office of the President, OMB, Budget of the U.S. 

Government (FY 2013), at 1014.  And Amtrak to this day announces on its website that 

“Amtrak is a private corporation and not a federal agency.”  See www.amtrak.com (FOIA 

Annual Report 4 (2011)); see also Amtrak FOIA Handbook 1 (2008) (“The National 

Railroad Passenger Corporation, also known as Amtrak, is not a government agency or 

establishment.  [It] is a private corporation operated for profit . . . .”). 
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The Government now argues that Amtrak is the Government — at least for 

purposes of this case.  Under the Government’s approach, the test for whether Amtrak is 

or is not the Government appears to turn on whichever outcome best serves the 

Government’s litigating position at the time.  Compare Gov’t Br. 3 (attacking AAR’s 

claims by insisting that “Amtrak’s nature does not change”), with id. at 22 (attempting to 

explain shifting Government litigating positions by arguing that Amtrak’s nature does 

change because “as with most things, context is king”). 

A. Lebron Confirms That Amtrak Is A Private Actor For Purposes 
Of Nondelegation And The Separation Of Powers. 

The Government’s argument that Amtrak is part of the Government rests entirely 

on its mistaken reading of Lebron — a case that strongly supports AAR’s position.  See 

Lebron v. Nat’l R.R. Passenger Corp., 513 U.S. 374 (1995).  In Lebron, an artist alleged 

that Amtrak had violated his First Amendment rights when it prohibited him from 

displaying a politically controversial piece of artwork in Penn Station.  The Court 

rejected Amtrak’s argument that it could not be held liable for constitutional violations, 

stating that Amtrak should be treated as part of the Government “for purposes of the First 

Amendment.”  Id. at 400; see also id. at 394 (Amtrak “is an agency or instrumentality of 

the United States for the purpose of individual rights guaranteed against the Government 

by the Constitution.”). 

In holding that Amtrak could be sued for First Amendment violations, the 

Supreme Court did not remotely suggest that Amtrak may exercise the sovereign 

authority of the United States by enacting federal laws or regulations.  No court has ever 
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adopted the reading of Lebron that the Government urges this Court to accept.  In fact, 

the Supreme Court’s opinion strongly indicates that Amtrak is not part of the 

Government for purposes of the nondelegation and separation-of-powers challenges in 

this case. 

First, Lebron states that Amtrak is part of the Government for the limited purpose 

of “individual rights” guaranteed under the Constitution, such as the artist’s First 

Amendment challenge, whereas the challenge in this case seeks to enforce a structural 

limitation in the Constitution — namely the separation-of-powers principle and the 

prohibition on congressional delegation of the Article I legislative power to private 

actors.  See U.S. Const. art. I, § 1, cl. 1 (“All legislative Powers herein granted shall be 

vested in a Congress of the United States . . . .”).  Thus, by its own terms, Lebron does 

not foreclose the nondelegation challenge presented here. 

The Government seemingly recognizes this point.  Because it cannot contend that 

AAR’s nondelegation challenge involves individual rights as opposed to structural 

limitations, it focuses on the fact that AAR has also alleged a separate and independent 

due process challenge, and argues that the Court should reject the due process challenge 

under Lebron and then reject the nondelegation challenge as an afterthought because 

“[t]he claims are essentially the same.”  Gov’t Br. 3.  But the claims are obviously not 

“the same,” and the fact that PRIIA § 207 may also violate the Due Process Clause does 

not cure the nondelegation violation.  Under the Government’s bootstrapping approach, 

Amtrak would be a private company if a plaintiff raised only a nondelegation challenge, 
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but if the plaintiff also alleged a due process violation, at that point Lebron is triggered 

and Amtrak becomes part of the Government for both claims. 

Second, the Lebron Court explained that while Amtrak is part of the Government 

for purposes of the constitutional obligations of Government — such as the obligation to 

respect an artist’s First Amendment rights — Amtrak is not part of the Government for 

purposes of the inherent powers and privileges of the Government.  This was the basis on 

which the Court distinguished its prior case holding that the Bank of the United States 

was not vested with the inherent powers of the Government.  See 513 U.S. at 399 

(discussing Bank of the United States v. Planters’ Bank of Ga., 22 U.S. (9 Wheat.) 904 

(1824)).  The Court explained that “it does not contradict [Bank of the United States] to 

hold that [Amtrak] is an agency of the Government, for purposes of the constitutional 

obligations of Government rather than the privileges of the government.”  513 U.S. at 

399 (internal quotation marks omitted).  Thus, the Lebron Court was quite clear that 

while Amtrak is a Government agency for purposes of the Government’s constitutional 

obligations, it is not a Government agency for purposes of the Government’s inherent 

powers.  The Government’s flip statement that “coins have two-sides” (Gov’t Br. 21) 

simply misreads Lebron.    

In fact, the Court stated that the statute designating Amtrak as a private 

corporation is dispositive for purposes of determining whether Amtrak may exercise the 

“inherent powers . . . of Government agencies that it is within the power of Congress to 

eliminate.”  513 U.S. at 392.  There can be no dispute that rulemaking is an “inherent 
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power . . . of Government agencies that . . . is within the power of Congress to eliminate.”  

Congress has control over the rulemaking powers that it chooses to delegate to an agency.  

If it wishes to limit or even eliminate an agency’s rulemaking authority, it may do so.  

Indeed, Amtrak could not have promulgated the Metrics and Standards had it not been 

granted statutory authorization from Congress.  For this reason, the Government’s 

statement that “Congress cannot overrule the Constitution,” Gov’t Br. 18, has no 

relevance here.  Nothing in the Constitution requires that Congress delegate its legislative 

authority to Amtrak. 

The Lebron Court reinforced the distinction between the constitutional obligations 

and the constitutional powers of Government by explaining that Amtrak does not enjoy 

many of the inherent powers of Government agencies.  For example, the Court said that 

there is “no doubt” that Amtrak lacks the inherent power of federal agencies to incur 

obligations or pledge the credit of the United States — powers very similar to an 

agency’s inherent power to promulgate regulations on behalf of the United States.  See 

513 U.S. at 392.  In fact, the Court stated that Congress’ designation of Amtrak as a 

private corporation “is assuredly dispositive of Amtrak’s status as a Government entity 

for purposes of . . . whether it is subject to . . . the Administrative Procedure Act” — the 

statute that governs rulemaking agencies in our federal system.  Id.  Courts have thus 

held, based on Amtrak’s private charter, that Amtrak is not subject to the Administrative 

Procedure Act.  See United States v. Jackson, 381 F.3d 984, 990 (10th Cir. 2004); see 

also Gov’t Br. 21 n.5 (“Amtrak is not subject to the APA”). 
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Accepting the Government’s position that Amtrak is part of the Government for 

rulemaking purposes would result in the bizarre and untenable outcome that Amtrak may 

promulgate regulations, but is not bound by the restrictions and procedural safeguards in 

the APA, including the prohibition on arbitrary and capricious agency action, the 

numerous notice-and-comment requirements, and the universe of other restrictions that 

the APA imposes on government agencies when they engage in rulemaking.  Nor is it 

clear how Amtrak rules could even be challenged in federal court if the APA does not 

apply.  Under the Government’s proposed approach, Amtrak would be a unique entity 

within our constitutional system:  a for-profit super-agency freed from the constraints of 

the APA and endowed with rulemaking powers that exceed all other agencies within the 

Executive Branch. 

In sum, Lebron “constrains governmental action by whatever instruments or in 

whatever modes that action may be taken.”  513 U.S. at 392 (emphasis added and internal 

quotation marks omitted); see also id. at 397 (“It surely cannot be that government, state 

or federal, is able to evade the most solemn obligations imposed in the Constitution by 

simply resorting to the corporate form.”).  Lebron plainly does not empower the 

Government to delegate to Amtrak the lawmaking power of the United States.  The 

Government tries to turn Lebron on its head by transforming this rights-vindicating 

decision into a license to trample on private rights and the separation-of-powers principle 

by empowering a for-profit corporation to regulate its contractual partners through the 

exercise of coercive federal power.  By admonishing that the Government cannot use the 
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corporate form to evade its constitutional obligations, the Supreme Court did not rule that 

Congress was otherwise free to manipulate the corporate form by vesting Amtrak with 

sovereign lawmaking power in order to help it make a profit at the expense of private 

companies in the same industry. 

B. The Purported Indicators Of Federal “Control” Cannot 
Transform Amtrak Into Part Of The Government. 

The Government strives mightily to portray Amtrak as part of the Government.  It 

argues that Amtrak receives substantial federal funding, notes that the President appoints 

some of the members of Amtrak’s Board, and argues that one may draw an inference 

from these facts that Congress intended Amtrak to be part of the Government.  But any 

such inference is trumped by the express statutory provision that Amtrak “is not a 

department, agency, or instrumentality of the United States Government.”  49 U.S.C. 

§ 24301(a).  Congress literally could not have spoken more clearly on this question.  The 

only way the Government can override the plainly-expressed will of Congress is by 

persuading this Court to disregard Section 24301(a) under Lebron — an argument refuted 

above.   

The Government’s arguments are meritless in any event.  The suggestion that 

Amtrak should be deemed an impartial federal regulator is implausible given that it is 

“operated and managed as a for-profit corporation.”  49 U.S.C. § 24301(a).  Indeed, 

Congress has commanded Amtrak to “use its best business judgment in acting to 

minimize United States Government subsidies” by “improving its contracts with 

operating rail carriers,” and to “undertake initiatives . . . designed to maximize 
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[Amtrak’s] revenues.”  49 U.S.C. § 24101(c)-(d).  Amtrak operated under a similar 

mandate when exercising its purported regulatory authority under PRIIA:  Congress 

expressly provided that one of PRIIA’s objectives is “to increase [Amtrak’s] 

profitability.”  See PRIIA § 228(a)(14).  Where, as here, Amtrak had a direct financial 

stake in the regulations it was authorized to promulgate — and acted under a statutory 

mandate to conduct itself like a for-profit corporation and “maximize its revenues” — it 

cannot be seriously contended that Amtrak is a neutral and disinterested federal 

rulemaking agency. 

Treating Amtrak as a federal agency with rulemaking power would be directly at 

odds with the way Amtrak has existed since its founding more than 40 years ago.  Courts 

have repeatedly stated that Amtrak is a private company that does not possess rulemaking 

authority.  See, e.g., Ehm v. Nat’l R.R. Passenger Corp., 732 F.2d 1250, 1255 (5th Cir. 

1984) (“Amtrak has no rulemaking authority” aside from prescribing rules for FOIA 

implementation); Held v. Nat’l R.R. Passenger Corp., 101 F.R.D. 420, 423 (D.D.C. 1984) 

(“Amtrak has no rulemaking authority.”).  The Justice Department’s Office of Legal 

Counsel has acknowledged this point as well, explaining that Amtrak does not “engage in 

regulation through agency adjudication and rulemaking.”  See Holdover and Removal of 

Members of Amtrak’s Reform Board, 2003 WL 24170382, at *4 (O.L.C. Sept. 22, 2003). 

PRIIA § 207 itself recognizes that Amtrak is not part of the Government.  Section 

207(d) provides that if the Metrics and Standards are not completed within 180 days, an 

arbitrator may be appointed “to assist the parties in resolving their disputes through 
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binding arbitration.”  This provision would make absolutely no sense if Amtrak were 

indeed part of the Government.  Disagreements among federal agencies are resolved by 

the President, not by an independent arbitrator.  The Defense Department and State 

Department do not settle policy disputes through binding arbitration; under our system of 

constitutional government, such disputes are elevated to the top decisionmakers within 

the executive branch rather than outsourced to an arbitrator. 

Although the Government suggests that it maintains control over Amtrak’s 

activities, the truth is that “Amtrak’s day-to-day operations are not subject to close 

government supervision,” and “[t]he officers and employees who conduct Amtrak’s day-

to-day affairs are not federal employees.”  Ehm, 732 F.2d at 1255.  In fact, Amtrak has 

become even more like a private business in recent years, notwithstanding the 

Government’s inexplicable statement that since Lebron, “[n]othing regarding Amtrak’s 

status has changed — at least not in Plaintiff’s favor.”  Gov’t Br. 19.  The Government 

ignores the fact that in 1997, two years after Lebron was decided, Congress removed 

Amtrak from the list of “mixed-ownership Government corporations,” for purposes of 

“free[ing] Amtrak to operate . . . more like a private entrepreneurial corporation.”  Pub. 

L. No. 105-134, sec. 2, 111 Stat. 2570, 2571 (1997); Presidential Statement on Signing 

the Amtrak Reform and Accountability Act of 1997, 33 Weekly Comp. Pres. Doc. 1955 

(Dec. 8, 1997).  This change was significant, in that it relieved Amtrak from many of the 

audit, accounting and budget reporting requirements set forth in the Government 

Corporation Control Act, 31 U.S.C. §§ 9101-9109.  The purpose of the change was to 
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enable Amtrak to “operate as much like a private business as possible.”   See S. Rep. No. 

105-85, at 1 (1997), reprinted in 1997 U.S.C.C.A.N. 3055, 3055. 

The Government also glosses over the fact that Amtrak has private shareholders.  

See Gov’t Statement of Undisputed Facts ¶ 3.  It would be anomalous, to say the least, to 

sell the public shares of stock in a government regulatory agency.  And with regard to the 

Government’s claim that Amtrak is part of the Government because it receives federal 

funding, it would surprise many private companies that receive federal funding to learn 

that the Government now views them as part of the Government.  See Forsham v. Harris, 

445 U.S. 169, 180 (1980) (“Grants of federal funds” do not “serve to convert the acts of 

the recipient from private acts to government acts absent extensive, detailed, and virtually 

day-to-day supervision.”).  In fact, the Fifth Circuit has already rejected this argument, 

stating that “[w]e do not think that Amtrak’s financial accountability to the federal 

government constitutes government control over Amtrak within the meaning of [the 

APA].”  Ehm, 732 F.2d at 1255.  The suggestion that receipt of federal funds empowers a 

corporation to regulate its competitors is nonsensical:  surely the Government would not 

suggest that the post-bankruptcy General Motors could regulate Ford on the theory that 

GM, like Amtrak, depended on federal funding for its survival. 

Finally, the Government errs in relying on the fact that the President appoints 

some (but not all) of Amtrak’s Board Members.  The Government’s argument is undercut 

by the opinion of its Office of Legal Counsel, which has explained that, under Lebron, “a 

government’s appointment authority is not given dispositive weight in determining 
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whether a nominally private entity is, in fact, ‘what the Constitution regards as the 

Government.’”  Applicability of the Emoluments Clause and the Foreign Gifts and 

Decorations Act to the President’s Receipt of the Nobel Peace Prize, 2009 WL 6365082, 

at *10 n.9 (O.L.C. Dec. 7, 2009) (emphasis added) (quoting Lebron, 513 U.S. at 392).  

And as explained below, because not all of Amtrak’s Board Members are presidentially 

appointed — and because Congress has imposed limits on the President’s appointment 

power — Amtrak’s Board Members cannot exercise rulemaking power consistent with 

the Appointments Clause in any event. 

C. Even If Amtrak Were Somehow Deemed A Government Agency, 
Section 207 Cannot Stand. 

As shown above, Lebron forecloses the suggestion that Amtrak is part of the 

Government for purposes of a nondelegation and separation-of-powers challenge, and 

nothing in Amtrak’s structure or operations warrants a contrary conclusion.  But even if 

Amtrak were somehow deemed a Government agency, PRIIA § 207 would still be 

unconstitutional. 

First, regardless of how Amtrak is characterized, it was created to operate as a 

business to compete in the market for intercity passenger transportation — a role that is 

incompatible with the role of a disinterested federal regulator of the freight railroad 

industry.  This is not a case where an enforcement or oversight agency has a “slight,” 

“speculative” or “indirect” financial incentive to act in its own self-interest.  Cf. Gov’t Br. 

25-26 (citing Marshall v. Jerrico, 446 U.S. 238 (1980); N.Y. State Dairy Foods, Inc. v. 

Ne. Dairy Compact Comm’n, 198 F.3d 1 (1st Cir. 1999); White Eagle Coop. Assoc. v. 
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Johanns, 508 F. Supp. 2d 664 (N.D. Ind. 2007)).  Rather, this is a case where the agency 

itself has entered the marketplace as a commercial actor and is wielding the sovereign 

powers of Government for its direct financial advantage. 

It is well settled that when the Government launches an agency into the 

commercial world to compete with private enterprises, it sheds the powers and privileges 

of the sovereign.  See, e.g., Library of Congress v. Shaw, 478 U.S. 310, 317 n.5 (1986) 

(sovereign immunity “inapplicable where the Government has cast off the cloak of 

sovereignty and assumed the status of a private commercial enterprise”) (abrogated on 

other grounds).  Just as agencies acting like private businesses cannot claim the sovereign 

immunity of Government, they cannot claim a similar inherent privilege of Government 

— the power to make laws and issue regulations. 

Second, if the Government were correct that Amtrak is a federal agency with 

regulatory authority, that would render Amtrak’s structure unconstitutional under the 

Appointments Clause.  The Constitution grants the President unfettered authority to 

appoint principal officers of the United States, see U.S. Const. art. II, § 2, cl. 2, and the 

Supreme Court has held that “rulemaking” power may properly “be exercised only by 

‘Officers of the United States,’ appointed in conformity with” the Clause.  Buckley v. 

Valeo, 424 U.S. 1, 140-43 (1976) (holding that Federal Election Commission could not 

constitutionally exercise rulemaking authority because its members had not been 

appointed consistent with the Appointments Clause); accord Officers of the United States 

Within the Meaning of the Appointments Clause, 2007 WL 1405459, at *39 (O.L.C. April 
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16, 2007) (“[W]e conclude that an individual who will occupy a position to which has 

been delegated by legal authority a portion of the sovereign powers of the federal 

Government . . . must be appointed pursuant to the Appointments Clause.”). 

Amtrak’s Board Members were not appointed pursuant to the Appointments 

Clause.  Although the President’s appointment authority must be unfettered, see Pub. 

Citizen v. Dep’t of Justice, 491 U.S. 440, 483 (1989) (Kennedy, J., concurring), Congress 

has placed strict limits on whom the President may appoint to serve on Amtrak’s Board, 

see 49 U.S.C. § 24302(a)(2).  Congress has also imposed substantive consultation 

requirements on the President before he can make an appointment.  See id.  Furthermore, 

the President of Amtrak (also a Board Member) is appointed not by the President of the 

United States, but rather by the other eight Board Members.  See id. § 24303(a).  

Assuming he is a principal officer, the scheme is unconstitutional per se because he is not 

appointed by the President.  But even if the Amtrak president were deemed an inferior 

officer, the eight other Board Members are not the “Head[ ]” of a “Department[ ].”  U.S. 

Const. art. II, § 2, cl. 2 (“Congress may by Law vest the Appointment of such inferior 

Officers, as they think proper, in the President alone, in the Courts of Law, or in the 

Heads of Departments.”); see also Free Enter. Fund v. PCAOB, 130 S. Ct. 3138, 3163 

(2010).   

II. PRIIA Impermissibly Delegates Legislative And Rulemaking Authority 
To Amtrak. 

The Supreme Court has held that the Constitution does not permit Congress to 

delegate legislative or rulemaking authority to private parties.  See Carter v. Carter Coal 
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Co., 298 U.S. 238, 311 (1936) (delegation of rulemaking authority to private parties “is 

legislative delegation in its most obnoxious form; for it is not even delegation to an 

official or official body, presumptively disinterested, but to private persons whose 

interests may be and often are adverse to the interests of others in the same business”).  

Although private parties may play a limited part in the process, they can have no more 

than an “advisory” or “ministerial” role.  See Pittston Co. v. United States, 368 F.3d 385, 

395 (4th Cir. 2004); United States v. Frame, 885 F.2d 1119, 1129 (3d Cir. 1989) 

(abrogated on other grounds).  Because Section 207 plainly confers far more than an 

advisory or ministerial role upon Amtrak — indeed, it empowers Amtrak as a co-equal 

with the FRA in the rulemaking process — it is unconstitutional. 

A. Amtrak Does Not Play An “Advisory” Or “Ministerial” Role In 
The Statutory Scheme, Nor Does It “Function Subordinately” 
To The Government. 

The Government’s brief argues legal standards that it appears to have created from 

whole cloth:  that delegations to private parties are permissible as long as the Government 

“retains control,” Gov’t Br. 2, or “has the final say,” id. at 11.  The Government claims to 

have distilled these standards from three cases:  Sunshine Anthracite Coal Co. v. Adkins, 

310 U.S. 381 (1940), Pittston, and Frame.  But what those cases actually hold is that 

delegations to private parties are constitutional only when the private party “function[s] 

subordinately” to the Government (Sunshine Anthracite, 310 U.S. at 399), performs a 

“ministerial” function (Frame, 885 F.2d at 1129), or where the “powers given to the 

[private party] are of an administrative or advisory nature” (Pittston, 368 F.3d at 396).  
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The fact that the Government posits a fabricated legal standard rather than argue based on 

the actual legal standard is telling. 

When the correct legal standard is applied, this is not a difficult determination.  

Amtrak is obviously not “functioning subordinately” to the Government or performing an 

“advisory” or “ministerial” function.  Quite the contrary, PRIIA makes Amtrak a co-

equal in the rulemaking process, see Section 207(a) (“the Federal Railroad 

Administration and Amtrak shall jointly . . . develop new or improve existing metrics and 

minimum standards”), and Amtrak and the FRA in fact functioned as co-equals in the 

rulemaking process, see 74 Fed. Reg. 10983, 10983 (Mar. 13, 2009) (Amtrak and FRA 

“have jointly drafted performance metrics and standards”); Dupree Decl. Ex. E at 26839 

(final rule) (“[T]he FRA and Amtrak have jointly made, and are jointly issuing, revisions 

to the Metrics and Standards.”).  The text of the statute affords no basis for concluding 

that one party is advising the other, or that one party is functioning subordinately to the 

other.  Amtrak and the FRA are given equal and co-extensive roles in the rulemaking 

process. 

Section 207 would be unconstitutional even under the Government’s 

manufactured “retain control” or “final say” standards.  PRIIA vests Amtrak and the FRA 

with equal and shared authority to promulgate regulations.  Where two parties are 

absolute co-equals, it is wrong to say that one party has “retained control.”  In a situation 

where the Democrats control the Senate and the Republicans control the House, no one 

would say that the Democrats have “retained control” of Congress.  The Government 
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contends that it exercised control over Amtrak because “Amtrak could not enact the 

Metrics and Standards on its own.”  Gov’t Br. 12.  By that logic, Amtrak also controlled 

the Government.  Nor does the FRA have the “final say.”  If the FRA drafted regulations 

that Amtrak disapproved, the FRA-drafted regulations could not be issued and Amtrak 

would have the “final say.” 

The Government argues that Amtrak “exercised only advisory authority,” but only 

“insofar as fines are concerned.”  Gov’t Br. 13.  This statement acknowledges that 

Amtrak exercised far more than advisory authority in all other respects, such as in 

developing and promulgating the regulations.  Moreover, the STB’s role in imposing 

fines has little bearing on the question at issue:  whether Amtrak was exercising 

legislative authority when it promulgated the Metrics and Standards.  Regardless of 

whether the STB ultimately imposes a fine, the Metrics and Standards carry the force of 

positive law and consequently coerce action by the freight railroads.  Indeed, as set forth 

in the declarations from AAR members attached to AAR’s motion for summary 

judgment, the freight railroads are taking many steps in an effort to comply with the 

Metrics and Standards.  For this reason, the Government’s observation (Gov’t Br. 2) that 

the freight railroads can only be fined for violation of Amtrak’s statutory preference 

rights is misplaced.  The Metrics and Standards coerce action even absent an enforcement 

proceeding; it is not as though the railroads are free to ignore the Metrics and Standards 

on the basis that there is no consequence from noncompliance.  Indeed, the fact that 

Amtrak has now filed a petition against Canadian National based on alleged failures to 
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meet the Metrics and Standards — even though the Metrics and Standards have not been 

incorporated into the Canadian National operating agreement — demonstrates the risks of 

noncompliance.  See Wilkinson Decl. Ex. A. 

Moreover, in focusing on the performance-related aspects of the Metrics and 

Standards and the fines that may ensue, the Government simply ignores Section 207(c), 

which provides that the freight railroads “shall” amend their contracts with Amtrak to 

incorporate the Metrics and Standards “to the extent practicable.”  Granting Amtrak 

regulatory authority over its operating agreements with the freight railroads obviously 

makes Amtrak far more than a mere “advisor” to the STB.  The requirement that the 

Metrics and Standards be incorporated into these private contracts is further proof that 

they have coercive force and are not simply a “trigger” for a Government investigation.  

Gov’t Br. 13. 

The Government’s only response to Section 207(c)’s clear legislative mandate 

appears in Footnote 3 of its brief.  The Government insists that Section 207(c) does not 

have any effect on the freight railroads because “this incorporation has not occurred yet” 

and “the nature of the incorporation is not clear,” owing to the phrase “to the extent 

practicable.”  Gov’t Br. 14 n.3.  Neither argument is persuasive.  That the incorporation 

has not yet occurred makes no difference given that the statute provides that the freight 

railroads “shall” amend their contracts and does not make incorporation contingent on 

some future event.  Indeed, senior Amtrak officials have already used this provision for 

leverage in negotiations with the freight railroads.  See Owens Decl. ¶¶ 10, 13; see also 
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Reg’l Rail Reorganization Act Cases, 419 U.S. 102, 143 (1974) (“Where the inevitability 

of the operation of a statute against certain individuals is patent, it is irrelevant to the 

existence of a justiciable controversy that there will be a time delay before the disputed 

provisions will come into effect.”).  Moreover, unless the Government is prepared to say 

that “to the extent practicable” renders Section 207(c) a nullity and that the freight 

railroads do not need to incorporate any of the Metrics and Standards, the statute must 

have some real-world effect even if the full extent of the integration has not yet been 

finalized. 

B. Section 207 Presents The Very Dangers The Nondelegation 
Doctrine And The Separation Of Powers Principle Protect 
Against. 

The Government argues that none of the concerns that underlie the constitutional 

prohibition on delegations to private parties are present in this case.  Gov’t Br. 14-16.  

But the primary reason for the prohibition — the danger that a private party may pursue 

its own financial interest by exercising the coercive power of the United States 

Government — has plainly materialized here.  Amtrak cannot be a neutral and 

disinterested federal regulator because it is under a general statutory mandate to operate 

like “a for-profit corporation,” 49 U.S.C. § 24301(a), and it issued the regulations in this 

case pursuant to a statute with an express purpose of increasing Amtrak’s profitability.   

Indeed, had Amtrak not regulated its business partners with an eye toward its own 

profitability, it would arguably have been violating federal law.  It is self-evident that a 
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corporation cannot simultaneously act as a disinterested federal regulator of its industry at 

the same time it is attempting to maximize its own profits. 

The Government literally has no answer to this point.  Instead, it insists that 

“Amtrak is accountable to the public” because the President “appoints its board 

members.”  Gov’t Br. 14.  But the President does not appoint all of Amtrak’s board 

members, see 49 U.S.C. § 24303(a), and any public accountability is diminished because 

Amtrak holds itself out as a private corporation and even the President has publicly stated 

that Amtrak is not the Government.  Public accountability depends on the public’s 

understanding of who the responsible decisionmaker is, and Amtrak, Congress and the 

President himself have all repeatedly stated in the plainest possible terms that Amtrak is 

not part of the Government.  Accepting arguendo the Government’s argument that it 

exercises control over Amtrak through the appointment power, the only way the public 

would know that Amtrak is a Government entity is by reading the Justice Department’s 

briefs in those cases where it takes the litigating position that Amtrak is part of the 

Government; the public could be forgiven for taking at face value the statements of 

Congress, the President and Amtrak itself that Amtrak is not part of the Government.  In 

Free Enterprise Fund v. Public Company Accounting Oversight Board, 130 S. Ct. 3138 

(2010), the Supreme Court explained that public accountability for nondelegation 

purposes depends on a “clear” chain of command, because if the identity of the 

responsible decisionmaker is not clear, “the public cannot determine on whom the blame 

or the punishment of the pernicious measure, or series of pernicious measures ought 
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really to fall.”  Id. at 3155 (internal quotation marks omitted).  Here, there is no “clear” 

chain of command — and hence no public accountability — because Amtrak and the 

Government itself have repeatedly and emphatically told the public that Amtrak is not 

part of the Government. 

Next, the Government argues that “[t]he FRA provides regulatory expertise.”  

Gov’t Br. 14.  But this is a non sequitur, as the relevant question for purposes of a 

nondelegation challenge to vesting Amtrak with rulemaking authority is whether Amtrak 

has regulatory expertise — and the Government does not even attempt to argue that it 

does.  Indeed, Amtrak has no experience in regulating the business operations of a freight 

railroad.  See Aqua Slide ‘N’ Dive Corp. v. Consumer Prod. Safety Comm’n, 569 F.2d 

831, 844 (5th Cir. 1978) (An industry expert “is not necessarily an expert in government 

regulation of private individuals,” and “[d]etermining the best way to run your own 

[affairs] is not the same as deciding how the government should force your neighbor to 

run his.”). 

The Government argues that “there is no evidence Amtrak acted in a biased 

fashion.”  Gov’t Br. 15.  As an initial matter, the relevant question is whether the scheme 

creates the potential for bias, see Young v. United States ex rel. Vuitton et Fils S.A., 481 

U.S. 787, 805 (1987) (focusing on the mere “potential for private interest to influence the 

discharge of public duty”) — and PRIIA § 207 clearly creates the potential for biased 

rulemaking.  Indeed, given the statutory mandates to act as a for-profit corporation and to 
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maximize its revenue, Amtrak would arguably have violated federal law had it not 

drafted the Metrics and Standards in ways favorable to Amtrak. 

Amtrak’s ability to make money depends in part on the level of obligation 

imposed on the freight railroads whose tracks Amtrak uses.  Now Amtrak has been given 

regulatory authority to impose greater obligations on those railroads through a statute 

enacted for the express purpose of increasing Amtrak’s profitability.  The statute gives 

Amtrak the power to regulate its business partners in ways that may result in substantial 

monetary payments to Amtrak, and confers upon Amtrak the authority to revisit its 

painstakingly-negotiated operating agreements with the freight railroads — agreements 

that the Government itself has described as “private agreements among private parties.”  

Dupree Decl. Ex. G at 29. 

Although the Government denies that Amtrak regulated in a biased fashion, it 

never disputes AAR’s central point that the Metrics and Standards establish performance 

standards that cannot as a practical matter be achieved on numerous routes.  See, e.g., 

AAR Motion at 30 (achieving on-time performance standards “is not even remotely 

realistic”).  Instead, the Government simply declares that “meaningful improvement 

requires meaningful change,” Gov’t Br. 15, a nonresponsive statement that does not 

contest the now-undisputed fact that the Metrics and Standards will impose even greater 

burdens on the freight railroads in an effort to produce benefits for Amtrak.  The minor 

modifications that Amtrak and FRA made in response to public comments on the initial 
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version of the Metrics and Standards, id. at 16, obviously do not establish that the 

rulemaking was free from bias. 

Indeed, the Government admits that Amtrak had an incentive to engage in biased 

rulemaking, but insists that the incentive was not that strong or was mitigated by the 

FRA’s involvement.  See Gov’t Br. 27 (arguing that Amtrak “had only a weak interest in 

biased Metrics and Standards”); id. at 4 (arguing that FRA’s participation “decreased 

Amtrak’s desire to act in a biased fashion”).  Of course, regulators exercising 

Government power should have no bias — not just a “decreased” bias — and the fact that 

even the Justice Department concedes that Amtrak had some interest in biased 

rulemaking speaks volumes. 

III. Empowering Amtrak To Regulate The Freight Railroads Also Violates 
The Freight Railroads’ Due Process Rights. 

The Supreme Court has held that granting a private corporation “the power to 

regulate the business of another, and especially of a competitor” is “clearly a denial of 

rights safeguarded by the due process clause of the Fifth Amendment.”  Carter Coal, 298 

U.S. at 311-12.  The Government’s argument that Lebron eliminates AAR’s due process 

claim fails for the reasons set forth above.  See Part I(A) supra.  Lebron holds that 

Amtrak may not violate an individual’s rights secured under the United States 

Constitution.  It certainly does not hold that Amtrak may exercise the sovereign 

legislative power of the United States.  Contrary to the Government’s interpretation — an 

interpretation that has never been adopted by any court — Lebron is a rights-vindicating 

decision that constrains federal power and protects individual rights. 
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The Government’s reliance on Marshall v. Jerrico, 446 U.S. 238 (1980), is 

misplaced.  Jerrico was not a case about the delegation of legislative power.  Rather, it 

was a case where the Court upheld a section of the Fair Labor Standards Act that 

provided that civil penalties collected for violations of the statute must be returned to the 

Labor Department to reimburse enforcement expenses.  Jerrico is so far removed from 

the facts of this case — a for-profit corporation directed to “increase [its] profitability” by 

regulating its business partners and other private companies in the same industry — that 

it underscores the weakness of the Government’s arguments.  The fact that Government 

relies so heavily on Jerrico as the “appropriate analog” for this case (Gov’t Br. 25) — 

rather than the many cases from the Supreme Court and federal courts of appeals that 

actually involve nondelegation challenges — is a telling indicator that the Government 

has found no case that upholds a statute like PRIIA § 207. 

Jerrico is further distinguishable in that the Court found that there was no 

“realistic possibility that the assistant regional administrator’s judgment will be distorted 

by the prospect of institutional gain.”  446 U.S. at 250.  Here, of course, the incentives for 

Amtrak to draft Amtrak-friendly regulations are substantially greater — a point Amtrak 

itself has recognized.  In the words of a senior Amtrak official who emailed a copy of the 

regulations to a Union Pacific official on the day the regulations issued:  “These Metrics 

and Standards will have a big impact on UP and Amtrak.”  Harris Decl. ¶ 13. 

 None of the cases cited by the Government suggest that nondelegation challenges 

are reviewed under the “relaxed” due process standard set forth in Jerrico.  Indeed, all of 
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the nondelegation cases cited in both the Government’s and AAR’s brief rely on the test 

set forth in Carter Coal and its progeny — that delegations to private parties are per se 

invalid unless the private party is playing an “advisory” or “ministerial” role and is 

“functioning subordinately” to the Government. 

The Government tries to distinguish Carter Coal on the grounds that the private 

party in that case “acted alone,” whereas here Amtrak partnered with the FRA, which 

“could — and would — strip any bias out.”  Gov’t Br. 24, 26.  The Government cites no 

case for the obviously incorrect proposition that any danger of bias is eliminated if a 

decision is made jointly by a biased decisionmaker and an unbiased decisionmaker. 

The Government also makes the extraordinary claim that there is no danger of 

biased rulemaking because AAR spends millions of dollars on “lobbying activities,” 

thereby ensuring that “Amtrak would have nary an interest in putting a thumb on the 

scale.”  See Gov’t Br. 27 & Ex. 5 (filing AAR’s lobbying report as an exhibit).  Aside 

from improperly denigrating what the Justice Department has long honored and defended 

as the constitutionally-protected right to petition the Government for redress of 

grievances, this comment is directly contrary to the Supreme Court’s repeated holdings 

that purported corporate “wealth” and spending do not provide a basis for limiting an 

individual’s or corporation’s due process rights.  See BMW of N. Am., Inc. v. Gore, 517 

U.S. 559, 585 (1996) (“The fact that BMW is a large corporation rather than an 

impecunious individual does not diminish its entitlement” to the protections of the Due 

Process Clause.). 
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The Government attempts to dismiss Young in a footnote.  See Gov’t Br. 27 n.10.  

But Young is highly relevant:  the Court there held that a self-interested actor could not 

wield Government authority (in that case, a private lawyer could not prosecute a 

contempt action where any recovery would redound to his client’s benefit).  See 481 U.S. 

at 805.  This case is even worse:  Amtrak was vested with Government authority to issue 

regulations governing the operations of its business partners; it issued regulations skewed 

in its favor and establishing largely unachievable performance standards that must be 

integrated into contracts with Amtrak to the extent practicable; and it is now prosecuting 

an action under those very regulations where any recovery will redound to Amtrak’s 

benefit. 

CONCLUSION 

This Court should grant summary judgment in AAR’s favor and issue an order 

declaring that PRIIA § 207 is unconstitutional and vacating the Metrics and Standards.  

The Court should also grant all further relief to which AAR may be entitled. 

Respectfully submitted, 

Dated:  March 6, 2012. 

            /s/ Thomas H. Dupree, Jr.    
Louis P. Warchot       Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)       (D.C. Bar No. 467195) 
Daniel Saphire        Porter Wilkinson 
(D.C. Bar No. 358806)       (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN   GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS        1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000   Washington, DC 20036 
Washington, DC 20024      (202) 955-8500 
(202) 639-2503 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 
ASSOCIATION OF AMERICAN RAILROADS, 
 
Plaintiff, 
 
v. 
 
DEPARTMENT OF TRANSPORTATION, 
et al., 
 
Defendants. 
 
 

RESPONSE TO DEFENDANTS’  
STATEMENT OF UNDISPUTED FACTS 

 
 

1. Undisputed.  
 

2. Undisputed.   
 

3. Undisputed.   
 

4. Disputed to the extent it suggests Amtrak receives direct appropriations from 

Congress.  “In recent fiscal years, appropriated funds for Amtrak have been 

provided to the [Department of Transportation], which through its agency the 

Federal Railroad Administration (the “FRA”), provides those funds to Amtrak 

pursuant to operating funds and capital funds grant agreements.”  Nat’l R.R. 

Pass. Corp and Sub., Consolidated Financial Statements for the Years Ended 
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Sept. 30, 2011 and 2010, at 6 (Dec. 2011) (attached to Defendants’ 

Memorandum in Support of Summary Judgment as Exhibit 2). 

5. Disputed to the extent it suggests Amtrak receives direct appropriations from 

Congress.  Id.  

6. Undisputed.   
 

7. Undisputed.   
 

8. Disputed.  The FRA and Amtrak jointly issued the final Metrics and Standards.  

See Metrics & Standards for Intercity Passenger Rail Service under Section 

207 of the Passenger Rail Investment and Improvement Act of 2008, Response 

to Comments and Issuance of Metrics and Standards, 75 Fed. Reg. 26839, 

26839 (May 12, 2010) (Dupree Decl. Ex. E).   

 

      Respectfully submitted, 

 
  /s/ Thomas H. Dupree, Jr.    

Louis P. Warchot    Thomas H. Dupree, Jr. 
(D.C. Bar No. 465106)    (D.C. Bar No. 467195) 
Daniel Saphire    Porter Wilkinson 
(D.C. Bar No. 358806)    (D.C. Bar No. 1001123) 
ASSOCIATION OF AMERICAN  GIBSON, DUNN & CRUTCHER LLP 
  RAILROADS    1050 Connecticut Avenue NW 
425 3rd Street, SW, Suite 1000  Washington, DC 20036 
Washington, DC 20024   (202) 955-8500 
(202) 639-2503 
 
Dated:  March 6, 2012. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on this 6th day of March, 2012, a true and correct copy of 

Plaintiff’s Reply Memorandum in support of its Motion for Summary Judgment and 

Opposition to Defendants’ Motion for Summary Judgment, response to the Defendants’ 

Statement of Undisputed Facts, and the Wilkinson Declaration, were filed and served 

pursuant to the Court’s electronic filing procedures using the Court’s CM/ECF System. 

 

 

  /s/ Thomas H. Dupree, Jr. 
      Thomas H. Dupree, Jr. 
       (D.C. Bar No. 467195) 
      GIBSON, DUNN & CRUTCHER LLP 
      1050 Connecticut Avenue NW 
      Washington, DC 20036 
      Telephone:  (202) 955-8500 
      Facsimile:  (202) 530-9670 
      TDupree@gibsondunn.com  
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