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Rer Indiana Southern Railroad, LLC
- Temporary Trackage Rights Exemption -
Norfolk Southern Rimlway Company
STB Finance Docket No, 35717

Dear Ms. Brown:

Enclosed for filing please lind the onginal and 10 copies of 1he Neonce ol Excinption ol
Indiana Southern Railroad, LLC (“ISRR™), together with an additional 20 copies ol the
maps.  Also enclosed is our check in the amount of $1200 represenung the filing fee lor
this Notice S

Also enclosed fon filing are the origmal and 10 copies of each ot the following.

()

Motion of |5£_|} for Protective Order-(expedited consideration requested).

-

(2)—-— Temporary Trachage Rights Agreement between ISRR and NSR - highly
confidential version (separate envelope)

Piease unie:stamp the extra copy of this leiter 10 indicate receipt of all of the loregoing,
and return 1t W me in the sell=addressed stamped envelope provided for your
convenience

Please let know if there are any questions about the filings Thank vou for your
assistance

Respectlully,

i\ ooy

Eric M. Hochy

@

Ii.MI lfe FEE RECEIVED OMeoEol,-Frgoeegdlngu
Enclosures FEB vy FEB 20 2013
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Before the
SURFACE TRANSPORTATION BOARD i

STB Finance Docket No. 35717

INDIANA SOUTHERN RAILROAD, LLC
- TEMPORARY TRACKAGE RIGHTS EXEMPTION -

NORFOLK SOUTHERN RAILWAY COMPANY

VERIFIED NOTICE OF EXEMPTION

FEE RECEIVED
CEB =~ 10N

TRANSPORTATION
ED ERIC M. HOCKY
FIL THORP REED & ARMSTRONG, LLP
2. 0 2013 One Commerce Square
FEH 2005 Market Street, Suite 1000
SURFACE Philadelphia. PA 19103
TRANSPORTATION BOARD (215) 640-8500

Auorncys for
Indiana Southern Railroad, LLC

Dated: February 19, 2013
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Belore the 7"’

SURFACE TRANSPORTATION BOARD 4
i

STB Finance Docket No. 35717 l'.

INDIANA SOUTHERN RAILROAD, LLG \4
- TEMPORARY TRACKAGE RIGIITS EXEMPTIG

NORFOLK SOUTHERN RAILWAY COMPANY

VERIFIED NOTICE OF EXEMPTION

Indiana Southen Ralroad, LLC (“ISRR™), a Class 111 railroad, files this Verified Nouce
of Exemption pursuant 10 49 C.IF.R. §1180.2(d)(8) to cxempt from the provisions of 49 U.S.C.
§11323. the grant of temporary trachage rights by Norfolk Southern Railway Company (“*NSR™)
over the linc of railroad between a connection with ISRR at or ncar MP 0 8EJ (Oakland City Jet.,
IN) and MP 4.8 I3) (Enosville. IN), a distance ol approximately 4.0 miles (the “Line™) The
trackage rights arc based on a writicn agrecment belween the partics. not sought 1n a responsive
application, arc for overhead operations, and have a term of less than one year. Accordingly. the
temporary trackage rights covered by this Notice arc exempt under 49 C F R. §1180.2(d)(8).

Required Information

In accordance with the provisions of 49 C.FF.R §1180 4(g), ISRR provides the following
information as required by 49 C.IF.R. §1180 6(a)(1)(1)-(11), (a)(5)- (a)(6), and {(a)(7)(u):

(1)) ISRR 15 being granted temporary overhead trackage righls by NSR 10 allow
ISRR 10 operaic over the Line. Pursuant 1o the trackage rights agreement, the nights will expire
on December 31. 2013, ISRR has opcrated over the Line under a previous temporary truckage
rights agrecement that expired on December 31. 2012 Indiana Southern Railroad, LLC -
Temporary Trackage Rights — Norfolk Sowthern Railway Company, STB Docket No. FID 35602

(served March 23. 2012).

[rOI70T3TY




The name. business address and telephone number of Applicant arc: Indiana Southem
Railroad, LLC, P.O. Box 139, Springficld, IL 62705, 217-788-8603.

The name. busincss address and telephone number ol counsel to whom questions
regarding the transaction can be addressed are. Eric M Hocky, Thorp Reed & Armstrong, LLP,
One Commerce Squarc. 2005 Market Street, Suite 1000, Philadclphia, PA 19103; (215) 640-
8500

(a)(1)Xii) ISRR intends 1o commence operations under the trackage rights on or afier the
clTective dalc of 1his notice

(a)(1)(iii) The trackage nghts will allow ISRR 1o bridge loaded and empty coal trains
between a customer at Enosville, IN, and ISRRs tracks a1 Oakland City Jet, IN, for lurther
movement over [ISRR 1o Petersburg, IN.

(a)(5) ISRR operates 1n the State of Indiana, and the Line is also located in the State of
Indiana

(a)6) A map showing the Linc is attached as Exhibit A. Twenty extra copies of the map
are ¢lso included.

@)(7)(11) A redacted public version of the tcmporary trackage rights agrecement is
atiached as Exhibit B (Applicant is [iling a Motion for a Protective Order to protect the
confidentiality of the commercial terms of the agreement. A highly confidential version of the
lemporary trackage rights agreement 1s being filed under seal.)

Labor I'rotection

Applicant undersiands that any employces adversely affected by the trackage rights are

entitled to protection under the conditions imposed in Norfolk and Western Ratlway Company -

Trackage Rights - Burlington Northern, Inc., 354 1 C C. 605 (1978). as modified by Mendocme

PITOLIY)




Coaast Rahway, Inc. - Lease and Operate - California Western Rarlroad, 360 1.C.C 653 (1980).

Any employces adverscly affected by the discontinuance of these temporary trackage rights will

be entitled 1o proicction under the condilions imposed in Oregon Short Line Ratlroad Co —

Abandonment — Goshen, 360 1.C.C 91 (1979).

Environmental and Historic Reports

Under 49 C.F R. §1105.6(c)(4) and 49 C.F.R. §1105.8(b}(3), no environmental or historic

documentation is required.

Caption Summary

Atutached as Exhibit C is the caption summary required by 49 C F.R. §1180.4(g)(2)(1i).

Conclusion

Based on the information provided above, ISRR requests that the Board 1ssuc a nolice of

cxemption for the temporary trackage rights that are the subject of this Notice

Dated. February 19, 2013

{POIIN)

Respectfully submitied,

& ARMSTRONG, LLP
Onc Commerce Square

2005 Market Street, Smie 1000
Philadelphia, PA 19103

(215) 640-8500

Atlorneys for
Indiana Southern Railroad, LLC




VERIFICATION
I, Spencer D. White, President of Indiana Southern Railroad, LLC, verify under penalty
of perjury that the foregoing is truc and correct. Further, I certify that | am qualified and

authorized 1o file the foregoing document.

Exccuted on February ’i’ 2013. m

Spencer D. While

[roI707)7)
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EXHIBIT A

MAP




ISRR trackage rights over NSR between MP 0.8 E) {Oakland Exhibit 1

City Junction, IN) and MP 4.6 (Enosville, IN} distance (pagelof2)
approximately 4.0 miles 4
ISRR towards
Pelersburg
Start Trackaga Rights
MP 0.8 EI {Oakland

City Junctlon, IN)

NSR towards Mt <€
Carmel

-3 NSR lowards ~
Louiswlle

Stop Tracknga iights
MP 4.8 E) (Enosvllle,
IN)

ISRR towurds
Evansville
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ST8 Finonce Docket No. 35717
"PUBLIC™ VERSION

TEMPORARY TRACKAGE RIGHTS AGREEMENT
Between
NORFOLK SOUTHERN RAILWAY COMPANY
And
INDIANA SOUTHERN RAILROAD

THIS TRACKAGE RIGHTS AGREEMENT, (“Agreement®), entered into as of this __Ii day of

F Lrud 2013 ({the “Effectve Daie"), by and between INDIANA SOUTHERN RAILROAD,

(herelnafteri referred to as “ISRR") and NORFOLK SOUTHERN RAILWAY COMPANY, a Virginia

corpofation {hereinafter referred to as “NSR"). Each of ISRR and NSR shall individually be referred to as
a "Party” and colleclively as the "Parties”

WITNESSETH:
WHEREAS, NSR owns and operates a rail ine from Oakland City Jct , IN to Enoswilie, IN , and

WHEREAS, ISRR desires to oblain lemporary frackage nghis over said line beiween Qakiand
Cily Jet , and Enosvilie, IN; and

WHEREAS, NSR is willing to grant such trackage rights lo enabla effeclive short-haul rail
movement of coal, but only on a temporary basis; and

WHEREAS, ISRR and NSR desire fo enter into a formal agreement governing the exercise and
use of the Line by ISRR dunng such temporary penod (the “Agreement®).

NOW, THEREFORE, ISRR and NSR, inlending to be legally bound, agree as follows,

ARTICLE 1. DESCRIPTION OF TRACKAGE RIGHTS

11 ISRR shall enjoy hereunder temporary irackage nghis over the Line {the “ISRR Trackage Rights™)
as descnbed below.

The segment of the line owned by NSR between a connection with ISRR at or near MP 0 8 EJ
{Oakland City Jot ) and MP 4 8 EJ (Enosville), a distance of approximately 4 miles {the "Line")

ARTICLE 2, USE OF LINE

2.1 The ISRR Trackage Rights shall be uhlized by JSRR and shall be imited to the rai transportation
of loaded and empty coal onginaling at Log Creek and moving between Enosvilie and Indiana Power and
Light's Petersburg Station at Pelersburg, IN, and shall not be permitted to any other movements

22 ISRR’s use of the Line shall be 1 common with NSR and NSR's ngh'\ to use the Ling shall not be
diminished by this Agreement. ISRR shall not grant to other persons rights of any nature on the Line,

23 Except as may otherwise be provided by this Agreement, the ISRR Trackage Rights shall be
utiized as set forth in Article 2 1, and SRR shall not use any part of the Line for the purpose of switching,
stoning or servicing cars or the making or breaking up of trains, except that nothing contained herein shall
preclude the emergency use by ISRR of such auxiliary racks as may be designated and approved by
NSR for such purposes.

24 NSR shall have exclusive control of the management and operation of the Line {SRR shall not
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have any claim agamst NSR for liabifity on aceount of loss or damage of any kind in the event the use of
the Line by ISRR 1s interrupted or delayed at any tme from any cause

ARTICLE 3. MISCELLANEOQUS SPECIAL PROVISIONS

31 ISRR's locomatives and crews shall be equipped to communicate with NSR on radio frequencies
normally used by NSR n directing train movements on the Line.

ARTICLE4, COMPENSATION

41 On or before the 15" day of each calendar month dunng the term of this Agreement, ISRR shall
prepare and deliver to NSR a statement setting forth the number of cars and locomatve units moved by
ISRR pursuant 10 this Agreement For the exercise of the ISRR Trackage Rights, ISRR shall pay to NSR
tiyiesRelpansififctelil) per loaded car (herenafter referred to as the "Current Charge”)

42 ISRR shall pay NSR a sum computed by multiplying: (1) the Current Charge by (i) the number of
cars {loaded and emply) and locomotive units moved by ISRR with its own crews and power over the
Line In computing the compensation payable by ISRR pursuant to this Article 4, cars that exceed ninety-
six (96) feet in lzngth shall be counted as one (1) car for each four (4) axles.

ARTICLE5. REVISION OF CURRENT CHARGE
THIS ARTICLE INTENTIONALLY OMITTED
ARTICLE6. PAYMENT OF BILLS

6.1 All payments called for under this Agreement shall be made by iISRR within thirty (30) days after
receipt of bills therefor, No payments shall be withheld because of any dispule as to the comreciness of
items in the bills rendered, and any discrepancies reconciled between the Parties shall be adjusted in the
accounts of a subsequent month The records of each Party, insofar as they pertain to matters covered
by this Agreement, shall be open at all reasonable bmes to inspechion by the cther Party for a pericd of
three (3) years from the date of billing

8.2 Bills rendered pursuant to the provisions of this Agreement, if any, other than those set forth in
Article 4, shall include direct labor and material cosls, together with the surcharges, overhead
percentages and equipment rentals as specified by the performing party at the time any work Is
performed by one Party for the other Party

ARTICLE7. MAINTENANCE OF LINE

71 Excepl as provided by this Article, NSR shall be responsible for all mainienance of the Ling,
including but nat limited to track, bndges, signals, detectors and highway grade crossing equipment as
applicable. The Line shall be maintained by NSR in reasonably good condilion for the use hereln
contemplated, but NSR does not guarantes the condition of the Line, or that operation thereover will not
be Interrupted Furthermore, excepl as may be otherwise provided in Article 13 hereof, ISRR shalf nol by
reason of fallure or neglect on the part of NSR to maintain, repair, or renew the Ling, have or make any
claim or demand againsl NSR or ils parent corporation, subsidiaries and affiiates and any or all of their
respective directors, officers, agents or employees for any injury to or death of any person or persons
whomsoever, or for any damage to or loss or destruction of any property whatsoever, or for any damages
of any nature suffered by a party resuliing from any such failure of neglect 1§ the use of the Line ghall at
any time be intzrrupted or traffic thereon 1s delayed for any cause, NSR shall with reasonable ditgence
reslore the Line for the movement of cars
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ARTICLE 8. CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS
THIS ARTICLE INTENTIONALLY OMITTED

ARTICLES. ADDITIONS, RETIREMENTS AND ALTERATIONS
THIS ARTICLE INTENTIONALLY OMITTED

ARTICLE 10. MANAGEMENT AND OPERATIONS

10.1 SRR shall comply with the provisions of the Federal Locomotive Inspection Act and the Federal
Safety Appliance Act, as amended, and any other federal and state and local laws, requlations and rules
respecting the operation, condition, inspection and safety of ils trains (locomolives and cars) while such
lrans, locomotives, cars, and equipment are being operated over the Line. ISRR shall ndemnify, protect,
defend, and save harmless NSR and its parent corporation, subsidiaries and affilates, and any ar all of
therr respeclive direciors, officers, agents and employees from and against ali fines, penallies and
habilities imposed upon NSR or s parent corporation, subsidiaries or affikates, or therr respective
directors, officers, agents and employees under such laws, rules, and regulations by any public authority
or court having junsdiclion in the premises, when attributable solely to the fallure of ISRR to comply with
its obligations in this regard.

102 ISRR inils use of the Line shall comply in all respects with the safety rules, operating rules and
other regulations of NSR, and the movement of ISRR's trains {locomotives and cars) over the Line shall
at all times be subject to the orders of the transportation officers of NSR  ISRR's trains shall not include
locomolives or cars which exceed the width. height, weighl or other resirictions or capacities of the Line,
and, without the pnor consent of NSR, no train shall contain locomotives or cars which require speed
restnchions or other movemeni restnctions below the maximum authonzed freight speeds as provided by
N3R's operaling rules and regulations

10.3 ISRR shall make such arrangements with NSR as may be required to have all of its employees
who shall operate its trams, locometives and cars over the Line qualfied for operation thereover, and
ISRR shall pay to NSR, upon receipt of bills therefor, any reasonable cost incurred by NSR in connection
with the qualffication of such employees of ISRR, as well as the reasonable cost of pilots furnished by
NSR, unlil such hme as such employees are deemed by the approprate examining officer of NSR to be
praperly qualfied for operation as herein cantemplated, such determunaton not to be unreasonably
withheld, conditioned or delayed.

104  If any employee of ISRR shall neglect, refuse or fail to ablde by NSR’s rules, instructions and
restrichons governing the operation on or along NSR's property, such employee shall, upon wntten
request of NSR, be prohibited by NSR from working on NSR’s property. Il any Party shall deem it
necessary to hold a formal investigation 1o establish such neglect, refusal or failure on the part of any
employee of ISRR, then upon such notice presented in writing, ISRR shall promptly hold an investigation
in which all parlies concerned shall participate and bear the expense for iis officers, counsel, witnesses
and employees Notica of such investigations to ISRR's.employees shall be given by ISRR's officers, and
such Investigation shall be ¢onducted in accordance with the terms and conditions of scheduled
agreements between ISRR and its employees If the result of such investigation warranis, such
employee shall, upon wniten request by NSR, be withdrawn by ISRR from service on NSR's property,
and ISRR shall release and indemnify NSR from and against any and all claims and expenses because of
such withdrawal

10.5 The frains, locomotives, cars and equipment of ISRR, NSR, and any olher present or future user

of the Line or any portion thereof, shall be operated without prejudice or pariality to any party and in such
manner as shall afford the most economical and efficient manner of movement of all traffic

106 (a) In the event that (1) an ISRR train shall be forced io stop on the Line and unable o
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proceed due to mechanical falure of ISRR's equipment or any other cause not resulting from an accident
or derailment, (n) an ISRR frain fails to maintain the speed required by NSR on the Line; or (m) in
emergencies, cnppled or otherwise defective cars are set out of ISRR's tralns on the Line, NSR shall
have the option to furnish motive power or such other assistance as may be necessary to haul, help or
push such trains, locomolives or cars, or to properly move the disabled equipment off the Line, and ISRR
shall reimburse NSR for the reasonable cost incurred by NSR in rendering any such assistance.

(b) If it become necessary to make repairs to or adjust or transfer the lading of such crippled
or defective ¢ars in order to move them off the Line, NSR shall have the option to perform such work, and
ISRR shall reimburse NSR for the reasonable cost incurred by NSR with respect thereto.

107 In the event NSR and ISRR agree that NSR should retain employees or provide additional
employees for the sole benefit of ISRR, the Parties shall enter into a separale agreement under which
SRR shall bear all cost and expense for any such retained or additional employees provided, including
withoul imitation all cost and expense associated with labor protectve payments which are made by NSR
and which would not have been incurred had the retained or addtionat employees not been provided

ARTICLE 11. MILEAGE AND CAR HIRE

11.1  All mileage and car hire charges accruing on cars in ISRR's trains on the Line shall be assumed
by ISRR and reporied and pawd by it directly to the owner(s) of such cars.

ARTICLE 12, CLEARING OF WRECKS

121 Whenever ISRR's use of the Line requires rerailing, wrecking service or wrecking irain service,
NSR shall be responsible for the provision of such service, including the repair and restoration of
roadbed, track and structures so as to minimize the impact on NSR and ISRR operations. The cost,
habiity and expense of the foregaing, including without imitation loss of, damage to, or destruction of any
properly whatsoever and injury to and death of any person or persons whomsoever or any damage to or
destruction of the environment whatsoaver, including without mitation land, air, water, wildlife, and
vegetation, resuling therefrom, shall be apportioned in accordance with the provisions of Arlicle 13
hereof. All iocomolives, cars, and equipment and salvage from the same so picked up and removed
which are owned by or under the management and control of or used by ISRR at the time of such wreck,
shall be promptly dehvered lo ISRR

ARTICLE 13. LIABILITY

131 The responsibility and liabilily between the Parties for: (i) any personal injury or death of any
person (including employees of the Parties and third persons), (1} any real or personal property damage
of any person {including property of the Parties and third persens), () any damage or destruction to the
environment (ncluding land, ar, water, wildife and vegetation}, and {(iv} all cleanup and remedial
expenses, court cosls, setilements, clams, judgments, iigation expenses and attomey's fees resulting
from the use of the Line by ether Party as described herein, all of which are collectively referred lo as a
"Loss", shall be allocated as follows

13.2 If a Loss oceurs on the Line involving the trains, locomofives, engines and/or employees of only
one Parly, then such Party shall be solely responsible for the Loss, even if caused partially or completely
by the other Party

13.3 If a Loss occurs on the Line involving the trains and locomotives of both NSR and ISRR, then (1)
each Party shall be solely responsible for any Loss to its own employees, locomotives and equipment in
its own account including lading and (ii) responsibility for any Loss to the Line and Loss sustained by third
parties shall be divided equally between the two Parlies, regardless of the proportionate responsibility
between them as to the cause of the Loss.
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134 It a Loss occurs on the Line involving only one of the Parties and one or more third parties, then
such Party hereto shall be solely responsible for such Loss as between the Partes

135 Whenever any Loss is assumed by or apportioned to a Parly under the foregoing provisions, that
Party shall forever protect, defend, indemnify, and save harmless the other Party and its parent
corporalion, subsidiaries and affilates, and any and all of their respective directors, officers, agents, and
employees from and against such Loss assumed by that Parly or apportioned to it, regardless of whether
caused In whole or in part by the fault, fallure, negligence, misconduct, nonleasance, or misfeasance of
the indemnltee or its direclors, olficers agents, or employees

136 In every case of death or inury suffered by an employee of either ISRR or NSR, when
compensation to such employees or employee's dependents 1s required to be paid under any workmen's
compensahon, occupational disease, employers’ liability or other law, and either of saud Parties, under the
provisions of this Agreement, I1s required to pay said compensation, If such compensation 1s required to
be paid in installments over a period of time, such Party shall nol be released from paying any such (uture
installments by reason of the expiration or other termination of this Agreement prior to any of the
respechive dates upon which any such future instaliments are to be paid

13.7  For purposes of determining liability, piiots furnished by NSR to ISRR pursuant to this Agreement
shall be considered as the employees of ISRR while such employees are on duty as pilots for ISRR

138  If any suit or aclion shall be brought aganst either Parly for damages which under the provisions
of this Agreement are in whole or in parl the responsibilty of the other Parly, said other Parly shall be
notified in wniting by the party sued, and the party so notified shall have the nght and be obligated io take
part in the defense of such suit and shall pay a proportionate part of the judgment and costs, expense
and attorneys' fees incurred n such suit according to its liability assumed hereunder.

13.9 In the evenl of a Loss as set out herein, the Parhies shall be bound by the Freight Claim Rules,
Principles, and Pracfices of the AAR as to the handling of any claims for the loss or damage to [ading

13.10 Notwithstanding any and all of the forgoing provisions of this Article 13, in the event a Loss
occurs while the Line ts being used by NSR and/or ISRR, and such Loss s attnbutable solely to the willful
or wanton neglhgence of only one of the parties io this Agreement, then the Party which was so williully or
wantonly negligent shall be solely responsible for such Loss.

ARTICLE 14. CLAIMS

141 (a) Except as provided 1n Article 14.1(b) below, all claims, injunes, death, property damages
and losses arising aut of or cannected with this Agreement shall be investigated, adjusted and defended
by the Party bearing the liability, cost, and expense therefor under the provisions of this Agreement.

(b) Each Party shall invasugale, adjust and defend all freight loss and damage claims filed
with it in accordance with 48 U S C Sechon 11706

{c) In the event a claim or suit is asserted against NSR or ISRR which 1s the cther's duty
hereunder to investigate, adjust or defend, then, unless otherwise agreed. such other Party shall, upon
request, take over the investigation, adjustiment and defense of such claim or suit.

(d) All costs and expenses in conneclion with the investigation, adjusiment and defense of
any claim or suit under this Agreement shall be included as costs and expenses in applying the liability
provisions set forth in this Agreement, except that sataries or wages of full-time agents, full-time attorneys
and other full-time employees of either Party engaged directly or indirectly in such work shall be borne by
such Parly

{e) Excluding freight loss and damage claims filed in accordance with 49 U S.C, Secltion
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11706, neither Party shall settle or compromise any claim, demand, suit or cause of action for which the
olher Party has any hability under this Agreement without the concurrence of such other party if the
consideraton for such setilement or compromise exceeds

$0r000).

14.2  Except as provided in Article 10.7, each party agrees to indemnify and hold harmless ihe other
Party and lls parent corporation, subsidiaries and affiiates, and any or all their respective directors,
officers, agents and employees from and against any and all cosis and payments, including benefils,
allowances and arbitration, administrative and hligalon expenses, ansing oul of claims or gnevances
made by or on behalf of its own employees, either pursuant to a collecive bargaining agreement or
employee protective condiions imposed by a governmental agency upon the agency's approval or
exemption of this Agreement It 1s the intention of the Parties that each Party shall bear the full costs of
protechon of its own employees under employee protective conditions which may be imposed, and of
grevances filed by ils own employee ansing under its collective bargaining agreements with its
employees. Similarly, each Party agrees to indemnify and hold harmless the other Parlies against any
and all costs and paymenls, including judgments, damages, alloreys' fees and liligation expenses,
ansing out of claims, Iawsuus and actions brought by or on behalf of its own employees pursuant to any
provision of law, including common law, and based on employment arising out of the operations covered
by this Agreement, except to extent olherwise specifically provided i this Agreement,

143 It is understood that nothing in this Article 14 shall modify or waive the conditions, obhgations,
assumptlons or apportlonmems provided in Article 13.

ARTICLE 15. DEFAULT AND TERMINATION

151 In the evemt of any malerial fallure on the part of ISRR to perform its obligations under this
Agreement and the continuation of such failure for a period of sixty (60) days after written notice thereof
by cerified mail from NSR, NSR shall have the right at its option and after first giving thirty (30) days
written notice thereof by ceniﬁed mai, and notwithstanding any waiver by NSR of any pnor breach
thereof, to terminate the ISRR Trackage Rights and ISRR's use of the Line, subjecl lo any regulalory
approval or exemption that may be required under goveming law. The exercise of such nght by NSR
shall not impair ils nghts under this Agreement or any cause or causes of action it may have against
ISRR for the recovery of damages

ARTICLE 16. INSURANCE )

16.1  ISRR shall procure and maintain in effect during the life of this Agreement a policy or policles of
insurance covenng the habdity to which it 1s or may be subject under Article 13 hereof. Such nsurance shall

provide minimum bmits of Wper occurrence bul may be subject to an
annual aggregate kmit of : = ' ) Norfolk Southem Raitway Company

shall be named as an additional :nsured onlyror labilites assumed in this agreement on said insurance
policy.

162  If the insurance provided under this Article 16 takes the form of a Claims Made Policy, ISRR agrees
to purchase whatever supplemental coverage may be necessary lo provide continuous coverage of its
poieniial liabiily under this Agreement, with annual occurrence and annual aggregale hmits no less than
those required hereunder, for a penod of time al least three (3) years following the temunation of this
Agreement ISRR further agrees to immediately give written notice to the Director Risk Management, Norfolk
Southern Rarway Company, Three Commercial Place, Norfolk, Virginia 23510-2191, of any claim or notice
ol incident or nofice of potential claim that is required lo be reported to its liability insurance company.

163 Every policy of insurance obtained by ISRR pursuant to the requirements of this Article 16 shall
contain provisions requinng that the insurance camers give NSR at least thirty (30) days notice, in writing, of
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any proposed policy cancellation and of any material modification of the lerms and conditions of the policy.
The terms and conditions of each policy of insurance obtained by ISRR to satisfy the requirements of this
Article 16 will ba subject io the approval of NSR

164  Within thirty (30) days of execution of this Agreement, ISRR will furnish o the above referenced
Director Risk Management, an accurate certficate of insurance obtained pursuant to the requirements of this
Agreement. Compliance with this requirement will not relieve 1SRR of any other obligation under this
Agreement and will In no way hmit or modify ISRR’s obligation to provide Lhe specific insurance coverage
required by this Agreement. Evidence of subseguent renewal of such nsurance or of any material change
must be fumished {o the above referenced Direclor Risk Management as stipulated in Article 18 2 above.

ARTICLE 17. REGULATORY APPROVAL

17.1  ISRR, at is own cosl and expense will inihate and thereafter diligently prosecute any aclions
necessary to obtan the approval, or exemption from such approval, of the U S Surface Transportation Board
("STB") of this tlemporary trackage rights agreement pursuant to 49 CF R 1180 2(d){8). Pnor to making any
submisston to the STB, ISRR will present said submission to NSR for its review and approval, which shall not
be unreasonably withheld or delayed.

172  Ifthe STB does not approve the ISRR Trackage Rights as temporary trackage nghis pursuant to 49
C.F.R. § 1180.2(d){7}, Including the termmation date of December 31, 2013, lhe parties agree that tho
nghts shall not become effeclive and this agreement shall extinguish.

ARTICLE 18. TERM

18.1 This Agreement shall become effectve (the “Effective Date®) as of the first date executed by all
of the Parties However, ISRR operations over the Subject Trackage shall not commencea until a date
(the "Commencement Date") mutually agreed in wniting between ISRR and NSR, which date shall not
occur until the eflechive date of any required STB authorization or exemphon of the lrackage rights
granted to ISRR herein (including compliance with any condition(s) Imposed by the STB in connection
with such approval or exemphon).

182 The term of this Agreement shall commence on lhe Effective Date and continue until December
31, 2013, at which time the underlying nght of movement as granted by this Agreement shall {erminate
Termination of this Agreement shall nol relieve or release either party hereto from any obligation
assumed or from any hability which may have arisen or been incurred by either Party under the terms of
this Agreement prior to the termination hereof.

ARTICLE 18. FORCE MAJEURE

i19.1 Neither Party shall be responsible to the other for delays or failure to perform under this
Agreement If such delays or failure to perform are covered by circumstances beyond a Party's control,
including, but net imited to, Acts of God, floods, slorms, earthquakes, humcanes, lomadoes, or other
severe weather or climalic conditions, acts of public enemy, war, blockade, insurrection, vandalism or
sabotage, fire, accident, wreck, deraiiment, washout or explosion, stnke, lockout or labor disputes
experienced by the parlies herelo, embargoes or AAR service orders, Federal Railroad Administrafion
{FRA) orders, or governmental laws, orders or regulations.
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ARTICLE 20 ARBITRATION

201  Any wrreconcilable dispute ansing between the parhes with respect to this Agreement shall be setiled
fthrough binding arbitration by three (3) mdependent arbiirators before the Amencan Arbitralion Association
and in accordance with the Commercial Arbitration Rules of the Amencan Arbitration Association The
deoision of the arbilrators shall be final and conclusive upon the Parbes Each party (o the arbitration shall
pay the compensalion, cosls, fees and expenses of its own witnesses, consultanis and counsel The
compensation, costs and expenses of the arbitrators shall be borne equally by the Parties. The arbitrators
shall not have the power to award consequential or punilive damages or to delermine violalions of criminal
laws or antitrust laws. Pending the award of the arbitrators, there shall be no interrupbon in the transaction of
business under the Agreement, and all payments in respect thereto shall be made in the same manner as
pnor to the dispute until the matier in dispute shall have been fully determined by arbitration, and thereupon
such payment or restiiution shall be made as required by the decision or award of the arbitrators,

ARTICLE 21. SUCCESSORS AND ASSIGNS

21.1  This Agreement shall inure to the benefit of and be binding upon the successors and assigns of
the Parties, provided, however, that neither Party shall transfer or assign this Agreement, or any of its
rights, interests, or obligations hereunder, by merger or otherwise, to any person, firm or corporation
without obtaining the prior wriiten consent of the other Parly In the event that ISRR s replaced by
another common carrier rallroad {"Substitule Rail Carrier") as the operater far the SEDA-COG railroads,
this Agreement may be assigned to such Substitute Rail Carrier upon the wnitten consent of NSR, such
consent not to be unreasonably withheld or delayed

ARTICLE 22. NOTICE

221  Any notice required or permitted lo be given by one Party 1o another under this Agreement
shall be deemed given on Lhe date sent by certified mail, or by such other means as the Parties may
mutually agree, and shall be addressed as follows*

Ifto ISRR President
Indiana Southern Railroad
P.0.Box 139
Spningfeld, IL 62705

If to NSR.
Executive Vice Presldent Operations
Norfolk Southem Corporation
Three Commercial Place
Norfolk, Virginia 23510-2191

with a copy lo.
Senior Director — Joint Facilities
Norfolk Southern Corporation
1200 Peachtree Street, NE
Atlanta, Georgia 30309

Either Party may provide changes in the above addresses {o the olher Party by personal service or U 8
mail

r

ARTICLE 23. GENERAL PROVISIONS

231 This Agreement and each and every provision hereof 1s for the exclusive benefit of the Parties
and not far the benefit of any third party. Nothing herein:contained shall be taken as creating or increasing
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any nght of any third party to recover by way of damages or olherwise against either of the Parlies

23.2 This Agreement contains the entire undersianding of the Parties and supersedes any and all oral
understandings between the Parties. No term or provision of this Agreemenl may be changed, waived,
discharged or terminated except by an instrumont In writing and signed by both Parties.

233 Al words, terms-and phrases used in this Agreement shall be construed In accordance with the
generally applicable defintion or meaning of such words, terms and phrases in the rairoad industry. All
Article headings are inserted for convenience only and shall not affect any construction ar interpretation of
this Agreement,

234  As used in this Agreement, whenever reference 1s made lo the lrains, locomo