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PETITIONERS’ REBUTTAL

Petitioners, Allied Erecting and Dismantling Co., Inc. and Allied Industrial Development
Corporation (collectively “Allied™), by their attorneys, respectfully submit Petitioners’ Rebuttal
pursuant to the Surface Transportation Board’s (the “Board”) Decision dated June 23, 2010.

I. Introduction.

In their Reply, Respondents essentially argue that, be(;ause the Ohio & Pennsylvania
Railroad Company (“OHPA”) and the Mahoning Valley Railway Company (“MVRY”) are
common carriers, the language of the P&LE Easement and the LTV Easement (collectively, the

“Easements”) is meaningless and OHPA and MVRY can do whatever they want on the



Easements, including using the tracks as their own switchyard for economic gain. Alternatively,
Respondents argue that if the Easements mean what Allied contends that they mean, then the
Board should disregard the Easements and rule that the Ohio Central railroads can do whatever
they want on the tracks because they are engaged in “transportation” as that term is defined by
the Interstate Commerce Commission Termination Act of 1995 (ICCTA). However, neither the
common carrier status of OHPA and MVRY, nor any other principles of law, compel the
conclusion that Allied’s claims are preempted by the ICCTA, or that Allied has no right to
recover damages for violations of the Easements.

At this juncture, it is helpful to review the basic facts and legal principles which
Respondents either admit or, at the very least, do not dispute. First, consistent with the Amended
Complaint in the State Court Action, Respondents admit that the “LTV” tracks known as the No.
2 Main and the No. 3 Main were used for car storage, and that the No. 4 Main and Track 220
were used for the staging of cars. Respondents also admit that the P&LE main and siding tracks
(i.e., the LE&E Main and LE&E Siding on the “Map”) were used for the staging and storage of
cars. Reply, Appendix B, page B-2. Therefore, Respondents admit the central allegations of
Allied’s Amended Complaint.

Significantly, the Reply does not respond to Allied’s well-supported contention that the
tracks which are subject to the LTV Easement are industrial tracks, rather than main lines of
railroad. Allied cites abundant factual testimony and documentary evidence showing the
industrial character of these tracks, including the testimony of key former and existing Ohio
Central employees and the Transportation Services Agreement between MVRY and LTV.
Respondents fail to rebut any of these facts. What follows from the fact that the LTV tracks are
industrial tracks is that there are no common carrier rights or obligations which are attendant to

those tracks. Nor is any effort made to distinguish the cases cited by Allied for various key
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principles, e.g., the enforceability of railroad easements (PCS Phosphate Company, Inc. v.

Norfolk Southern Corp., 559 F.3d 212 (4th Cir. 2009)) and the enforceability of voluntary

agreements concerning the use of railroad tracks (Township of Woodbridge v. Consolidated Rail

Corp., STB Docket No. 42053 (STB served December 1, 2000), clarified (STB served March 23,
2001), and available at 2000 STB LEXIS 709, 2000 WL 1771044 and 2001 STB LEXIS 299,
2001 WL 283507, respectively). Thus, Respondents apparently do not contest the basic
principles that railroad easements and voluntary agreements concerning the use of railroad tracks
may be enforced in courts of law. Furthermore, Respondents have not rebutted Allied’s evidence
which demonstrates that interstate railroad operations will not be affected if Allied’s claims are
allowed to proceed.! With these facts and principles in mind, Allied responds to the contentions
raised by Respondents’ Reply.

I1. Common Carrier Rights Do Not Trump the Easements.

Throughout this proceeding Respondents have taken the position that a railroad’s
common carrier status allows it to do whatever it wants on railroad tracks, regardless of the
scope of the railroad’s underlying easement rights. See, e.g., Reply at p. 6 (stating fhat
“MVRY’s common carrier rights dictate that it preserve the right to [stop and store cars on the
LTV Tracks] in the future and when necessary.”). Respondents cite no legal authorities for this
proposition, and instead seem to assume that enforcement of the Easements would be an
impermissible (i.e., preempted) regulation of rail transportation. However, if Respondents’

position is to be accepted, then cases such as Township of Woodbridge, supra, which enforced an

agreement curtailing the “idling of locomotives and switching of rail cars . . . between 10:00 p.m.

" 1t should be noted that none of the other railroads which have operated over the P&LE tracks over the
last twenty (20) years has ever engaged in the stopping, storing and/or staging of railroad cars on the
P&LE tracks, nor have they contended that they need or have the legal right to do so. Affidavit of John
Ramun, | 5-6 (attached hereto as Exhibit A).

-
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and 6 am.” must have been wrongly decided. Moreover, if Respondents’ position is to be
accepted, then any railroad easement, such as the Easements in this case, would be completely
unenforceable against the easement holder. In effect, by being unenforceable, a railroad
easement would operate as license for a railroad to do whatever it wants over the easement,
regardless of the language thereof. Respondents have not cited, and Allied is not otherwise
aware of, any legal authority for such a broad-sweeping and problematic legal principle.
Similarly, Respondents’ untenable position begs the question as to why railroad companies
require or enter into easement agreements in the first place. For example, if P&LE Railroad
could have simply relied on its common carrier status to traverse the P&LE tracks, why did it
obtain an easement upon selling the underlying property to Allied?

Respondents also cite a notice issued by the [.C.C. dated August 6, 1981, which,
according to Respondents, authorizes MVRY to operate over the LTV tracks as a common
carrier. Respondents’ Reply, Exhibit A-13. However, this document makes no reference
whatsoever to the LTV tracks or the underlying property. Instead, the document references an
unspecified line of railroad, as well as “approximately twenty-five (25) miles [of track] owned
by industries being served in Mahoning County, Ohio.” Id. Therefore, this document does not
demonstrate that any common carrier obligations are attendant to the LTV tracks Which are at
issue in this proceeding, much less that Respondents are not required to honor the Easements
across Allied’s property. These facts and legal principles demonstrate that the Board should
reject Respondents’ contention that OHPA and MVRY’s common carrier status trumps the terms

of the Easements.?

> Regarding the actual language of the Easements, neither the LTV Easement nor the P&LE Easement
expressly permits the easement holder to stop, stage or store rail cars on the tracks, much less to use it as a
switchyard, which demonstrates that Ohio Central has violated the terms of the Easements. Respondents
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III. The Board Cannot Expand the Scope of the Easements.

At page 19 of their Reply, Respondents contend that “the Board should either read the
Easements as allowing, by their terms, stopping, staging and storing of cars in the normal course
of providing ‘transportation,” or in the alternative, find that any restrictions on such normal
transportation activities would interfere with the carrier’s common carrier operations and are
therefore preempted.” Reply, p. 19. In essence, Respondents argue that if the non-exclusive
Easements mean what Allied says that they mean, then the Board should disregard their terms
and rule that Respondents can stop, store and stage cars on the tracks as they see fit, regardless of
Allied’s right to both use the tracks for its own purposes and assign additional easements to third
parties.

The Board admittedly has the authority to determine whether railroad real estate
transactions would impair a carrier’s “ability to fulfill its continuing common carrier obligation.”

State of Maine, Department of Transportation — Acquisition and Operating Exemption — Maine

Central Railroad Company, 8 1.C.C.2d 835, 837 (1991). However, neither the State of Maine

decision nor any other decision supports the proposition that the Board can expand the terms of

the Easements.> In other words, the State of Maine decision and its progeny do not allow the

Board to grant property rights to a railroad; they simply allow the Board to determine whether or
not a proposed transaction would impair a carrier’s “ability to fulfill its continuing common

carrier obligation.” State of Maine, 8 1.C.C.2d at 837. Here, the Easements were entered into in

now essentially ask the Board to sanction their misuses of the Easements. However, a ruling in favor of
Respondents would render the non-exclusive nature of the Easements superfluous.

3 1f the Board were to expand the scope of what is permitted under the Easements, such an action would

amount to a de facto and/or regulatory taking of Allied’s property rights. The Board does not possess the
authority to condemn property on behalf of a railroad.

5



1993, approximately eighteen (18) years ago, by MVRY and OHPA’s predecessors in interest.*
The predecessor in interest, LTV and P&LE, apparently were satisfied that they had retained
sufficient easement rights to protect their interests, and to the extent that the Board reviewed and
approved any aspects of these transactions, the Board must have also been satisfied.

The bottom line is that the time to object to the language of the Easements has come and
gone. If Respondents feel as if they need additional easement rights over the LTV tracks, they
were and are free to negotiate with Allied for additional rights by way of an amended easement.
However, there is no evidence that Respondents have ever done so, apparently because
disregarding and abusing the easements was more convenient and profitable than attempting to
purchase additional rights.

IV. Allied’s Ownership of the Tracks Subject to the LTV Easement.

To support the contention that Ohio Central can do whatever it wants on the LTV
Easement, Respondents insinuate (but do not explicitly assert) that Allied does not own the
tracks. Reply, p. 5 n.6. This proposition is refuted by numerous facts. First, as the Reply states,
the deed from LTV to Allied unequivocally transferred both the land and the “appurtenances,”
which would necessarily include the tracks, despite Respondents’ unsupported assertion to the
contrary. Moreover, both the deed from LTV to Allied and the accompanying Sale and Purchase

Agreement’ fail to state that the tracks were retained by LTV, which further demonstrates that

* Mr. Ramun’s deposition testimony indicates that none of the prior easement holders used the Easements
to store and stage cars. See Petitioners’ Opening Statement, Exhibit B, pages 52, 98 (testifying that Ohio
Central’s misuses of the Easements commenced upon Ohio Central’s arrival). His Affidavit (attached
hereto) makes this point clearly. Ramun Affidavit, § 5. This testimony refutes Respondents’ contention
that enforcement of the Easements would substantially interfere with any common carrier obligations.
Furthermore, the current operator of the P&LE Line, Youngstown and Southeastern Railway Company,
informed the Board by letter that “its interest in this dispute has been satisfied,” and has withdrawn from
this proceeding. See letter to the Board dated March 1, 2011.

> These documents are attached to Respondents’ Reply as Exhibits A-3 and A-4.
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they were conveyed to Allied as “appurtenances.” Because LTV had already conveyed the
tracks to Allied, it does not matter if LTV later purported to conveyed the tracks to MVRY since
LTV cannot convey what it does not own. Furthermore, although the deed from LTV to Allied
is the “final word” on what was conveyed, nothing in the LTV Easement suggests that LTV
retained ownership of the tracks. Finally, although at one point LTV erroneously contended that
it continued to own the “LTV™ tracks, it apparently abandoned that position after receipt of Mr.
Opalinski’s letter dated March 25, 1994. See Reply, Appendix A, Exhibit 5. Therefore, in
deciding the issues regarding the LTV Easement, the Boardv should disregard Respondents’
incorrect suggestion that Allied does not own the “LTV” tracks.

V. Allied is Permitted to Use its Own Tracks On Its Own Property.

To further support the argument that Ohio Central can do whatever it wants on the P&LE
Line, Respondents claim that, when “read as a whole,” the P&LE Easement reflects that “Allied
clearly was not permitted to use the tracks subject to the P&LE Easement.” Reply at p. 8.
Respondents-cite no authority, and Allied has found no authority, for the proposition that a
landowner such as Allied cannot use its own tracks on its own property to conduct intra-plant
operations, regardless of whether it is a common carrier.® Furthermore, the P&LE Easement

expressly states that it is a “non-exclusive easement ...” Allied’s Opening Statement, Exhibit 2

to Exhibit A. Under time-honored properly law principles, because the P&LE Easement is a

% Mr. John R. Ramun testified at his deposition that Allied uses all of the railroad tracks on its property in
the course of its business. Allied’s Opening Statement, Exhibit B, p. 18. There is no evidence in the
record (or otherwise) that Respondents have ever objected to Allied’s use of its own tracks. Furthermore,
the Affidavit of John Ramun unequivocally states that prior to this litigation, no one had ever suggested

that Allied could not use its own tracks on its own property for its own internal purposes. Ramun
Affidavit, § 11.



“non-exclusive easement,” Allied enjoys the right to use the easement for its own purposes and
convey other easement rights to third parties.’

The fact that Allied can use its own tracks, particularly the P&LE Line, is confirmed by
Ohio Central’s Operations Bulletin No. 01 for the Youngstown Division. See Allied’s Opening
Statement, Exhibit O. With respect to the P&LE Easement, the Operations Bulletin states that
“[t]he owning entity [i.e., Allied] has provided written authority to multiple entities for use of
this section of the former LE&E as a thoroughfare and such use must be considered to be on a
“first-come, first-served’ basis only.” Allied’s Opening Statement, Exhibit O, p. 13, § 8. This
internal document unequivocally shows that Ohio Central recognized Allied’s right to not only
use the P&LE Easement as it saw fit, but to assign additional easements to third parties.

The fact that Allied can use its own tracks on its own land is further confirmed by the
Affidavit of John Ramun. As Mr. Ramun states in his Affidavit, Allied purchased the various
parcels of land and tracks from P&LE and LTV Steel in order to use the land and tracks for its
own internal, industrial purposes, including the movement of rail cars within its own industrial
facility. Ramun Affidavit, § 9. With respect the “P&LE” tracks, an earlier easement agreement
between Allied Erecting and Dismantling Co., Inc. and The Pittsburgh and Lake Erie Railroad
Company, as well as the amendment thereto, give Allied Erecting and Dismantling Co., Inc. “an

easement for access over P&LE property to make truck and rail movements, for installation of

additional track; and for the acquisition of track.” Ramun Affidavit, Exhibit 1, p. 1 (emphasis

7 See Restatement of Property, § 493, comment d. (if easement is non-exclusive, “the owner and

possessor of the servient tenement has not only the privilege himself to make the use authorized by the
easement, but he retains the power to create like privileges in others.”); Restatement (Third) of Property -
Servitudes, § 4.9, (“Except as limited by the terms of the servitude ..., the holder of the servient estate is
entitled to make any use of the servient estate that does not unreasonably interfere with enjoyment of the
servitude); id., comment e (“[T]he holder of the servient estate may create additional servitudes in land
burdened by a servitude if the additional servitudes do not unreasonably interfere with the enjoyment of
the prior servitude holders.”).



added). This clearly demonstrates that Allied had and now has the right to use the tracks which
are subject to the P&LE Easement. Furthermore, prior to the instant litigation before the Board,
no one had ever suggested that Allied was not permitted to use the “P&LE” tracks or the “LTV”
tracks for its own internal purposes. Ramun Affidavit, § 10. Accordingly, in deciding the issues
raised by Allied’s Petition, the Board should reject Respondents’ unsupported argument that
Allied cannot make use of its own land and its own tracks.

VI Respondents Rely Upon a Litany of Unsupported Factual Assertions.

It is worth pointing out the numerous unsupported assertions of fact which are made in
Respondents’ Reply. Because these statements contain no citation to evidence of record, they
should be disregarded by the Board.

First, at page 10 of their Reply, Respondents offer the unsupported allegation that
“OHPA did not use the P&LE Easement except during times when it had ICC or Board authority
to be the operator.” At page 17, Respondents contend that “the absolute ban on stopping, storing
or staging sought by Allied through its claims would be a substantial interference with the ability
of the railroad to conduct common carrier obligations, and therefore is not permissible.”
However, the only evidence of record is to the contrary. Mr. Ramun’s Affidavit makes it clear
that over the last twenty (20) years, no other railroad has contended that it needed to stop, store
or stage cars on the P&LE tracks, or that it had the legal right to do so under an easement from
Allied Erecting and Dismantling Co., Inc. Ramun Affidavit, § 5-6. Respondents go on to
contend that enforcement of the terms of the Easements “would affect the operations of the
current operator YSRR, and they would have interfered with the operations of OHPA as they
were conducted.” Beyond being factually unsupported, this contention is belied by the fact that

YSRR has withdrawn from this proceeding because “its interest in this dispute has been



satisfied.” See letter to the Board dated March 1, 2011. Accordingly, the Board should ignore
these factually unsupported statements.

VII. Whether Certain Respondent Carriers Should be Dismissed Should be Addressed
by the Court of Common Pleas of Mahoning County, Ohio.

The Respondents contend that “all Respondent carriers other than MVRY and OHPA
should be summarily dismissed as parties, and all claims against them dismissed as well,”
because “[tlhere are no allegations in the underlying complaint or in Allied’s opening statement
that indicate that any other railroad carriers in the Ohio Central Railroad System claimed
authority to operate on either the LTV Easement or the P&LE Easement, or that they in fact
operated there.” Reply at p. 11. However, this argument raises issues which are not before the
Board, mischaracterizes the Amended Complaint in the State Court Action, and should be
rejected.

First, the Board’s Decision dated June 23, 2010 noted that it needed to determine
“whether Summit View and GWI are proper parties to this proceeding.” Decision, p. 2
(emphasis added).® This issue was raised by Respondents in response to Allied’s Petition for
Declaratory Order. Id. Accordingly, the Board asked the parties to submit “[e]vidence in

support of or against naming Summit View and GWI as respondents in this proceeding.” Id., p. 4

(emphasis added). Neither Allied nor the Respondents raised, and the Board’s Decision did not
address, whether the Respondent carriers other than MVRY and OHPA are proper parties to this

proceeding.

® Summit View and GWI are not parties to the State Court Action, but were named as parties to this
proceeding “to ensure that any declaratory order by the Board applies not only to the Ohio Central
railroads, but also to their corporate parents.” Allied’s Opening Statement, p. 18. When this case returns
to the Court of Common Pleas of Mahoning County, Ohio, Summit View and GWI will not be parties
because Allied’s Petition for Declaratory Order does not add parties to the State Court Action. Allied
would have to file a Second Amended Complaint to add Summit View and GWI to the case.
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Allied has no objection to the Board determining whether Summit View and GWI, which
are not parties to the State Court Action, are proper parties to this proceeding. However, by
asking for the dismissal of claims against some, but not all, of the Respondent carriers, the
Respondents are asking the Board to engage in what amounts to summary judgment proceedings
on issues which were not referred to the Board by the Court of Common Pleas of Mahoning
County, and were not previously raised by either Allied or Respondents, and should be decided,
if at all, by the Court of Common Pleas of Mahoning County.

Second, Respondents mischaracterize the allegations of the Amended Complaint when
they state that are no allegations that railroads other than OHPA and MVRY operated over and
violated the Easements. The Amended Complaint collectively refers to “the various named Ohio
corporations doing business as The Ohio Central Railroad System ...” as “Ohio Central.”
Amended Complaint, p. 2.° The Amended Complaint goes on to allege that “Ohio Central has
continually held, stored, and/or otherwise impermissibly stopped rail cars on various railroad
tracks on the Allied Property ...” in a manner which violates the Easements. Amended
Complaint, p. 5. The Amended Complaint also alleges that Ohio Central “is holding, storing
and/or otherwise impermissibly stopping its cars on railroad tracks of Allied upon which it has
no easement rights whatsoever and has damaged Allied’s rail, bumper, and other property.” Id.

at 5. In other words, the Amended Complaint expressly alleges that each of the Respondent

carriers has violated the Easements, regardless of which entity possessed a common carrier

license from the Board. Therefore, Respondents are incorrect to claim that that are no

allegations that railroads other than OHPA and MVRY operated over or violated the Easements.
Based upon the foregoing reasons, while the Board is free to consider whether Summit

View and GWI are proper parties to this proceeding, it should refrain from adjudicating issues

? The Amended Complaint is Exhibit A to Allied’s Opening Statement.
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which are not before it and which involve disputed issues of fact which should be adjudicated in
the Court of Common Pleas of Mahoning County, Ohio.

VIII. The Cases Cited by Ohio Central are Distinguishable.

Respondents cite four cases for the proposition that “[c]ourts have consistently applied
ICCTA preemption to dismiss claims ... brought by property owners against railroads based on
the alleged misuse of rails running over or adjacent to the plaintiffs’ property.” Reply at 19-20

(citing Suchon v. Wisconsin Central Ltd., 2005 WL 568057 (W.D. Wis. Feb. 23, 2005),

Guckenberg v. Wis. Cent. Ltd., 178 F.Supp.2d 954 (E.D. Wis. 2001), Maynard v. CSX Transp.,

Inc., 360 F.Supp.2d 836, 842 (E.D. Ky. 2004), and Mark Lange — Petition for Declaratory Order,

STB Finance Docket No. 35037 (served January 28, 2008), slip op. at 4). Each of these cases is
distinguishable and does not compel the conclusion that Allied’s claims are preempted.

In Suchon, the plaintiff’s auto body garage was located near railroad tracks which had
been recently upgraded from “switching” tracks to Class 3 (maximum 40 m.p.h.) “through”
tracks. Suchon, 2005 WL 568057 at *2. The plaintiff’s complaint alleged, inter alia, that
“customers and suppliers are frequently cut off from access to his buildings when trains block
the railroad crossings, visitors to his business feel as if they are experiencing an earthquake when
a train goes by and his shop is exposed to dust, fumes and debris thrown up by passing trains.”
Id. at *3. The court held that the plaintiff’s nuisance claim was preempted under the ICCTA. Id.
at *4. However, unlike Allied, the plaintiff was simply an adjacent landowner who objected to
the railroad’s operations. Unlike Allied, the plaintiff did not own the land, did not own the

tracks, was not the grantor of the railroad’s easements rights, and certainly did not have the right

12



0

to use the tracks for its own purposes. Here, Allied’s rights and claims'® arise out of the

Easements, which easily distinguishes the Suchon case from the facts of this case.

The Guckenberg decision is distinguishable for the same reason. The plaintiffs lived
across the street from railroad tracks which had experienced a significant growth in traffic
volume. Guckenberg, 178 F.Supp.2d at 956. Their complaint was that “the coupling and
uncoupling of trains, squealing of wheels, braking noises, slamming of cars, switching direction
of train travel, flying switches of railroad cars, idling locomotive diesel engines and other similar
incidents ... amounted to a nuisance under Wisconsin’s common law. Id. The court found that
the claim was preempted by the ICCTA. Again, unlike Allied, the plaintiffs were adjoining
landowners, with no property rights of their own to enforce, who nevertheless objected to how
the railroad conducted its operations. Like Suchon, the distinguishing fact is that Allied is
enforcing its own property rights under the Easements.

The Maynard decision admittedly involved a railroad with what was described as a
“deed of easement” or “right of way” traversing the plaintiffs’ property. However, the case is
nevertheless distinguishable. First, as the court specifically noted, the claims did not arise out of
the plaintiffs’ easement rights, but instead were purely “common law negligence and nuisance

claims,” Le., they did not arise out of the terms of the landowners’ easement. Maynard, 360

F.Supp.2d at 841. Second, the terms of the railroad’s “deed of easement” were not described in
the decision, nor did the decision say whether the railroad actually owned the underlying land or
the tracks. These facts are significant because unless the Board holds that the terms of a railroad

easement are meaningless and cannot be enforced against a railroad, the terms of the Easements

"% Allied’s Amended Complaint alleges claims for misuse/abuse/overburdening of the Easements (Count
I), unreasonable use of the Easements (Count II), unjust enrichment (Count III) and trespass (Count IV).
The trespass count is based on the principle that, under Ohio law, the use of an easement beyond its scope
amounts to a trespass. The claim for unjust enrichment seeks damages for both the misuse of the
Easements and for the use of property over which Ohio Central had no rights whatsoever.
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must be considered in determining whether the railroad’s conduct violates its limited property
rights. Additionally, the court’s decision indicates that had the claims been based upon the
railroad’s “deed of easement,” ICCTA preemption would not have applied. Id. at 841.
Therefore, the Maynard decision does not stand for the proposition that Allied’s claims are
preempted by the ICCTA.

The Mark Lange decision is likewise distinguishable because the railroad had not
violated an easement agreement with the plaintiff, but instead had engaged in a de facto
condemnation of the plaintiff’s land by erecting a fence on it and using the land inside the fence
for storage and track access. Allied has made no argument that Ohio Central’s actions amount to
a de facto taking. As such, the Mark Lange decision does not support the preemption of Allied’s
claims.

IX. The P&LE Easement Does Not Permit Use of the Side Tracks.

As an added justification for their misuse of the P&LE Easement, Respondents contend
that the P&LE Easement permits the use of the LE&E Main Track and the LE&E Siding,
because a version of the P&LE Easement dated November 10, 1993 provides an easement over
“that portion of the rail line located upon property acquired by ...” Allied. Reply, p. 7. The
P&LE Easement which Allied attached to its Amended Complaint is dated September 17, 1993
and grants an easement over the “main line.” Petitioner’s Opening Statement, Exhibit 2 to
Exhibit A. Consistent with the granting of an easement over only the main line, the Limited
Warranty Deed to Allied reserves “a certain non-exclusive easement solely for the purpose of

continuing the operation of a railroad over the main line located on that portion of the above-
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granted premises ...”"" Thus, the language of the Limited Warranty Deed fully supports Allied’s
position that Ohio Central was not permitted to use the LE&E Siding.

The fact that there is a question regarding which version of an easement is operative, and
what the operative version of the easement means, demonstrates that there are issues of fact
which must be adjudicated in a court of law, by a jury, and after the parties have had a full and
fair opportunity to present all relevant evidence. Therefore, the Board should decline to
determine which P&LE Easement is operative in connection with determining the issues which
are raised by this proceeding.

X. The Board Can Enforce the Easements if Enforcement by the Court of Common
Pleas of Mahoning County, Ohio is Preempted.

Respondents’ position — that the Easements cannot be enforced in the State Court Action
due to the preemptive effect of the ICCTA — has not been established in this proceeding.
However, even assuming that enforcement of the Easements by way of the State Court Action is
preempted, due process principles dictate that there be some enforcement mechanism available
to an aggrieved landowner such as Allied. Therefore, if the Board determines that the
enforcement of the Easements in the State Court Action is preempted, it should nevertheless
determine that the Easements should be enforced by the Board.

XI.  Conclusion.

Based upon all of the foregoing reasons and authorities, Petitioners respectfully request a
declaration that the issues raised by Allied’s Amended Complaint do not fall within the Board’s
jurisdiction, and that this action should be remanded to the Court of Common Pleas of Mahoning

County, Ohio for the resolution of all issues raised therein. In the alternative, Petitioners

""" An unsigned version of the Limited Warranty Deed to Allied is attached to Appendix B to Petitioner’s
Reply as Exhibit B-2. A copy of the signed and filed version is attached hereto as Exhibit B. Both state
that the P&LE Easement is for the “operation of a railroad over the main line ...,” which further
demonstrates that the easement holder was no have no right to operate over the side tracks.
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respectfully request a declaration that the Easements do not allow Ohio Central to stop, store or
stage cars on the tracks covered by the Easements, and that Allied is entitled to damages due to
Ohio Central’s violations of the Easements and/or Allied’s common law property rights.
Petitioners also request a declaration that Ohio Central, its successors and assigns presently have
no operating or other property rights over the railroad tracks which are related to the P&LE
Easement, as well as the siding and other tracks (i.e., LE&E Siding, Allied Lead, Center Street
Pocket, and LE&E Stub). Finally, Petitioners request a declaration that the issue of whether the
rights created by the LTV Easement have been extinguished by virtue of Allied’s purchase of

adjacent properties should be decided in the Court of Common Pleas of Mahoning County, Ohio.

Respectfully submitted,

Gt Melo—

chard H. Streeter, Esq.
5255 Partridge Lane, NW
Washington, DC 20016
202-363-2011
202-289-1330 (fax)

Christopher R. Opalinski, Esquire
Ohio Bar No. 0084504
copalinski@eckertseamans.com

F. Timothy Grieco, Esquire
Pa. I1.D. No. 81104
tgrieco(@eckertseamans.com

Jacob C. McCrea, Esquire
Pa. I.D. No. 94130
jmecrea@eckertseamans.com

Eckert Seamans Cherin & Mellott, LLC
U.S. Steel Tower, 44" Floor

600 Grant Street

Pittsburgh, Pennsylvania 15219
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Attorneys for Petitioners, Allied Erecting
and Dismantling Co., Inc. and Allied Industrial
Development Corporation

Dated: March 16, 2011
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THE YOUNGSTOWN BELT

RAILROAD COMPANY, THE

MAHONING VALLEY RAILWAY
COMPANY, and SUMMIT VIEW, INC,,
collectively d/b/a The Ohio Central

Railroad System, and GENESEE &
WYOMING, INC.,

Respondents.

AFFIDAVIT OF JOHN R. RAMUN

STATE OF ORIO
ss:

COUNTY OF MAHONING
1, John R. Ramun, having first been duly sworn, depose and state as follows:
1. I am over the age of eighteen (18) years and understand the obligation of an oath.
2. 1 am the President of Allied Erecting and Dismantling Co., Inc. and Allied

Industrial Development Corporation (collectively “Allied”).

EXHIBIT

1A
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3. I am fully familiar with the property rights possessed by Allied: Erecting and
Dismantling Co., Inc. and Allied Industrial Development Corporation, particularly the easement
agreements and the related real estate transactions which are at issue in this litigation.

4, I am also fully familiar with the use of the tracks which are referred to as the
“P&LE” tracks because, among other reasons, the tracks are directly in front of my business, and
1 have driven past the “P&LE” tracks on almost a daily basis for well over twenty years. -

3. Over the past twenty years, the other 1'ai11'6ads which have operated over the
“P&LE” tracks, such as the P&LE Railroad, the Youngstown & Southern Railroad, the Central
‘Columbiana & Pennsylvania Railroad, and Eésterh States Railroad, LLC/Youngstown and
Southeastern Railroad, have never engaged in the stopping, storing and/or staging of railroad
cars on the “P&LE” tracks.

6. Other than the “Ohio Central” respondents, these other railréads have ne'\"er
contended that they need to stop, store or stage rail cars on the “P&LE” tracks, or that they have
the legal right to do so under either the interim Easement Agreement dated September 17, 1993
or the final, recorded Easement Agreement dated November 10, 1993,

7. 1 am aware that the Respondents contend, in their Reply of Respondents, that
Allied Erecting and Dismantling Co., Inc. and Allied Industrial Development Corporation have
no right or authority to use the “P&LE” tracks, or the “LTV” tracks.

8. Attached to this Affidavit as Exhibits 1 and 2 are a Reciprocal Easement
Agreement between Allied Erecting and Dismantling Co., Inc. and The Pittsburgh and Lake Erie
Railroad Company dated June 3, 1992, as well as an amendment to that easement.

9. Among other reasons, Allied purchased the land and tracks from P&LE (and from

LTV Steel) in order to use the land and tracks for its own internal, industrial purposes, including

71499505 2




the movement of rail cars within its own industrial facility.

10.  The Reciprocal Easement Agreement between Allied Erecting and Dismantling
Co., Inc. and The Pittsburgh and Lake Erie Railroad Company dated June 3, 1992, as well as the
amendment thereto, reflect such intended uses.

11.  Prior to the instant litigation before the Surface Transportation Board, no one has
ever suggested that Allied was not permitted to use the “P&LE” tracks or the “LTV™ tracks for
its own internal purposes.

SIGNED UNDER PAINS AND PENALTIES OF PERJURY THIS 16th DAY OF

MARCH, 2011.

FILIC S Hosflirinetond

/J/ 1% R. Ramun

Sworn to and subscribed
before me this 16th day

of March, 2011.
) {, 5
Notaty Public

My commission expires:

SHERRY L. RAVER
STATE OF OHIO
MY COMMISSION EXPIRES
NOVEMBER 15, 2014
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R%:f/&;ﬁﬁ‘;z ’ RECIPROCAL EASEMENT AGREEMENT
COMPARE®

b. D.
THIS RECIPROCAL EASEMENT AGREEMENT, made this Sitad day of

N Qrente’ . 1992, between THE PITTSBURGH AND LAKE ERIE

RAILROAD COMPANY, a corporation organized and existing under the laws of
the State of Delaware, successor in interest by merger to The Lake Erie and
Eastern Railroad Company, having its principal office in the City of Pittsburgh,
Counfy of Allegheny and Commonwealth of Pennsylvania, hereinafter referred to
as P&LE,
AND

ALLIED ERECTING & DISMANTLING COMPANY, INC., a corporation
organized and existing under the laws of the State of Ohio, with its principal
office in the City of Youngstown, County of Mahoning and State of Ohio,
hereinafter referred to as ALLIED,

WITNESSETH:

WHEREAS, the parties hereto have agreed that P&LE will convey to
ALLIED an easement for access over P&LE property to make truck and rail'
movements, for installation of additional track; and for the acquisition of track;

and

WHEREAS, the parties hereto have also agreed ;that ALLIED will

reserve to P&LE an easement for the location o

tracks; and

WHEREAS, PsLE and ALLIED have provided for the terms of such

eastment in an Agreement of Sale, dated February 19, 1992; &5 ~5 X7
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NOW THEREFORE, in consideration of the sum of One Dollar ($1.00)
and other good and valuable consideration, P&'LE does hereby grant and convey
to ALLIED a permanent easement over its property between survey station 109%

and 125¢ for ALLIED to make truck and rail movements between Parcels 1 and 2,

as described in deed of conveyance dated (/9’4’/%& 3, /9T 2- subject
to the approval of P&LE's Chief Engineer. P&LE also grants an additional
easement for the installation of track between Survey Station 77+00% and Survey
Station 70400t and an easement forl the track being acquired by ALLIED between
Survey Station 109% and Survey Station 120+50%, as approved by P&LE's Chief
Eng‘ineer, as shown in color green on the plan dated February 2, 1992, attached
hereto and made a part hereof, said easement to continue so long as the track
is in use;

FURTHERMORE,ALLIED shall be responsible for maintaining, repairing
or replacing the grade crossing which provides access from the Property to
Poland Avenue, located at Survey Station 122+80%, at its sole expense. Prior to
any work being performed on said crossing, all plans shall be submitted to
P&LE's Chief Engineer for approval and coordination of scheduling of such
work;

AﬁD, FURTHER, in consideration of the sum of One Dollar ($1.00) and

other good and valuable consideration, ALLIED does hereby grant and convey to

of way for road

P&LE s permanent easement for the location
purposes for ingress and regress to iis line of 5~ the aforesald grade

crossing, and access to Poland Avenue, and two easements for P&LE tracks

between Survey Station 77100+ and Survey Station 84100%, as more particularly
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shown on print of plan attached hereto; provided, however, if ALLIED should
need to relocate said right of way, it shall provide, at its sole expense, a
suitﬁble alternative right of way. ALLIED may remove, grade or fill the
existing track between Survey Station 84% to Survey Station 125 on the
Property to allow the establishment of the sald road. Said right of way shall
comply with "all applicable Ohio Public Utility Commission regulations,

IN WITNESS WHEREFORE, P&LE and ALLIED have executed this

instrument by their duly authorized officers, as of the day and year first egbove

THE PITTSBURGH AND LAKE ERIE
RAILROAD COMPANY

O D YW

""\z Secretaryc Edward Yurcon President Gordon E. Neuenschwander

ES'T: ALLIED ERECTING & DISMANTLING
R COMPANY, INC.

%MW % By %‘7 Z "/é;,?w;w
Secretary Louise V.. Ramun ﬁdént John R. Ramun
Allied Erecting & Dismantling Co., Inc. Fhe Pittsburgh_ g lake Erie Railroad Co.

W|5 :ENESSES M_Qa"&

Ao S Loy )
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STATE OF PENNSYLVANIA :
: : SS

- COUNTY OF

Before me, a notary public, in and for said county and state, pgrsdna!ly appeared
the above named The Pittsburgh and Lake Erie Railroad Company by Edward Yurcon,
Secretary and Gordon E. Neuenschwander, President, who acknowledged that they
did sign the foregoing instrument and that tf_)e same s their free act and deed.

IN TESTIMONY WHEREOF, | have hereunto set my hand and official seal at <5 o
- 7, .

this Ddrd day of Sunc , 1992 5 ‘f”'q,"',:" .

m“‘.‘&a”«j\

EANEY

_____ CarceQ Y fz i

NOTARY_JPUBLIC £

Netarial Sesl &

David J. Fela, Notery Pubdic
Pitlsburgh, Allegheny Couni
My Commission Expires Sapt. 25, 1998

Nierrber, PenTeymana ASSCOaton of MotBres

s e reting AT .
> 1L .
3 ::1..__ e

‘STATE OF OHIO
Ss

COUNTY OF MAHONING :

. Before me, a notary public, in and for said county and state, personally appeared
- the above named Allied Erecting & Dismantling Company, Inc. by John R. Ramun,
Presiplent and Louise B. Ramun, Secretary, who acknowledged that they did sign

the foregoing instrument and that the same is their free act and deed.

IN TESTIMONY WHEREOF, | have hereunto set my hand and official seal at %‘*7}”‘4‘/'"})*

OABGE , this 3~ day of )Wmf , 1992,
N

"TTNOTARY PUBLIC

/@wpwuf % ;
DONALD P. LEONE, Attorney af lav

Notary Public — State of Ohio
-Commission Has No Expiration Date
St gection 147,03 RC.

‘‘‘‘‘‘

.- e
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AHENDMENT T0 AGREEHENT OF SALE AND

Thig AHENDHEHT ‘made tnis 17th day of May, 1993,
to the Agrgqpent o£_$g19_da§9d Féebruary 19, 1992, and the

Reciprocal Easemeht, Agieement, dated June 3, 1992, between
THE PITTSBURGH AND. LAKE ERIE RAILROAD COMPANY {"PSLE") and
ALLIED, ERECTING AND DISMANTLING. COMPANY, INC. ("Allied").

WHEREAS, , the undersigned parties hereto have agreed to
modify and amend the aforementioned agreemants;

piY

NOW, THEREFORE, in consideratlpn of the mutual bgnefits

hereinafter set forth, gnd intending to be legally bound, the

parties hexeby. sgree:
1. That Pavagraph 15 of the Agreement of Sale ghall be

nodified and amended to as follows: ., . =
'B&LE and ite successorg grant to Allied Erecting
and its stccéssord the £irst right of refusal to

purchage, for a consideration of $75,000.00 in cagh
' upon terms and conditions subiect to this agreement,
..., that portion of PSLE!s main line including land, rail

“and’ materlals theréon, located between the boundary
y_,,_.,:LJ,Jtijeﬁi pexe Xhe properties of PSLE and Consoclidated Rail
“ Corporation adjoin at Survey Station 45+00+ in the City
of Struthers, Ohio, and Survey Station 153400+ in the
C¢ity of Youngstown, Ohio, said portion of main line
being partially adjacent to Parcels A, B, C and D on the
plan attached hereto, in the event the main line is
relocated or abandoned, or the bhalance of the main line
west and north of Survey Station 153400+ is sold to the
gity of Youngstown, Ohio. Such right of first refusal
shall be subiject to (i) exercise by Allied’s acceptance
in writing within 10 days of receipt of written notice
from P&LE to Allied issued anytime after the occurrence
of either of the events specified hereinabove, whereupon
Allied shall accompany its acceptance with a ten percent
(10%) earnest money deposit to be followed by payment of
the balance of the purchase price at closing to be
held no later than 30 days from Allled’s exercise
of the right of first refusal granted herein, and (ii) a
grant for a consideration of $10 per year, to be
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conveyed &t the :closing, from Allied to=P&LE] «v i~ ~
its successors and ass gns, of a perpetual, N
non—exclusivefeasement over: that portidn 6f the " "
main line acquired by Allied between Survey Station
45+00+ t6 a connectioni'with the former Youngstown

& Southern Railway in the vicinity of Survey Station
136+00+ for the sole purpase of providing railroad
operations theréoveri:: £oeto TRYe awumer Loy

2. That Paragrdph:é of |the Agfesnentivt ale and the
Reciprocal’Basement Agreement shall be modified and amehded
to providevﬁhat?the referenced Rights of Way and/or Easehents
granted by Allied 0 PELE shall cease and terminate if, and

Only if, use of tha main railroad ”inej awn79n¢thé;print

attaohed to the Agreement of Sale is discontinued by PELR or
théiline is sold or transferred to any third party or

successor entity.
'3. P&LE and. itg successors grant to A;lied Eraoting and

/t’

its successor the first right of? tefusal foplifchase the

Track Materials only! consisting of all rail, Q.T H., R.R.

ties, and. salVaqable ballast (slag)-thereen located between

Survey Station 153100+ and Surveyﬁstatioqv4aﬁi0Qi {Trumbull

a7

V““onsideratlon ‘of

\—\‘ff

ECOunty/Hahcning County line) for’ th

sloo,geg,g cash or certified check payable at time of

closzng and siibject to the terms and conditions of this

ement. PELE a its sucaessors grant to Allied

\-‘S

Erectlng and its successorg two years from the date of

payment to remove the Track Material from the site.

oOther than as modified above, the balance of the terms

and conditions of the Agreement of Sale and Reciprocal
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Easement Agreemént remain in full force and efféot and there
is no othér written or oral understanding or agresinent that

is not expressly set forth herein.

IN WITNESS WHEREOF, the parties heveto have caused this
Amendment to Agreement of Sale to be exécuted thig 17thday
Of HAY' 1993- " Lt L i

Sworn to and subscribed . LUCILLE M. MAZ20CCA, NOTARY PUBLIC

before me this __ l7th i STATE OF OHID
day of MAY, 1993 kb5 COMMISSION EXPIRES DECEMBER 9, 1996
CS%ZZ&QZZQ/CVV//;%}74Z?%22/ ALLIED ERECTING AND DISHANTLING
Notary Publict” WPAN!,, FHC.
WITNESS:
td’Ohn ’R‘ .R mﬂh

Ti 1 Presiﬁent

Sworn to and subscribed
befors me this
day of MAY, 1993

il THE PITTSBURGR AND LAKE ERIE
Notary Public RATLROAD COMPANY

WITNESS:

' - Gorden E. Neuenschwander
. Title: President

3 of 3
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o . 036374 iﬁ_is L’onveya&?s Compitetd vith Sevin Jiy.gr,.
al 5 » . fee L Recespt 'lﬁ_Zi_
) ] : Permissive Tax 52
WOV 10 193 ' ‘
63 5 - Exen v/ -10-93
WUSIE RIS LIMITED VARRANTY DERSS. , : Deputy
' e . GEDRGE J, TAE2ACK, COUNTY AUDITOR

-I'HAT. PITTSBURGH & LAKE ERIE PROPERTIES, INC., formerly known 25 The
Pittaburgh and Lake Erie Rallroad Company, a Delaware Corporation, successor in
interest by mefgar of The Lake Erie and Eastern Railroad Company, the Grantor),
who ,élaims‘ title by and through various instruments ;ecorded in the Mahoning
Counity Recorder's Office for the consideration of 'ren- Dollars ($10.00) and other
wvalusbls consideration, paid, grants with limitad warranty covenants to ALLIED
ERECTING AND DISMANTLING ,00?{?4\3‘?.' INC., an Ohio Corporation, ths Grantss, vhgu
matling address will be 2190' Poland 'Av.huo. Youngstown, Ohio, 44502, the .

following premises situated in the City of Struthers and the city of Youngntmm,'

-Hahoning County, Ohio, »i;novn as all or part of Out Lots Nos. 1630,
561,

and 559, and more particularly bounded and described as

follows:
Parcel 1

BEGINNING at a Point of Beginning on the northerly boundary line
of the Grantor's property, which point 1s located fréom the south west
corner- of City lot 5903 a distance of 2,10 feet * south along the
westerly line of City Lot 5904 to the Grantor's northerly property
line and thence northwesterly along Grantoxr's northerly property line’
70 feet to the said Point of Beginning, such Point being indicated on
~Plite Map 40 of the Mahening County Tax Maps, a copy of which, marked
Exhibit A, is attached hereto and incorporated herein; thence in a
southwesterly direction at a right angle to the northerly boundary
line of the Grantor's property a distance of 70 feet more or less to
a point on the southerly line of the Grantor's property; thence along

he sgoutherly line of the 6rantdr's “property as follows: (1)
southeasterly 140 feet more or less to a point on the westerly line
of City Lot 5905;- (2) southeasterly 67 feet more or less along the
. weaterly line of City Lot 5905 and the northerly boundary lime .of.
property of the former P.Y. & A. Ry. (now Conrail) Canfield Branchj
thence along the dividing line between the Grantor's property and
property of the former P.Y, & A. Ry. (now Conrail) Canfield Branch in
the arc of a curved 1line to the right having a radius of 1940.1 feet,
“a distance of WEFI et to a point on the southerly boundary line of
the - Grantor's property; thence continuing alomg theé southerly
boundary 1line of the Grantor's property a follows: (1)
southeasterly (2) southwesterly eeri  (3)
southeasterly eet along the dividing Iine bi 20 the
Grantor's prop he property.of.the. fo: '

Conrall) Canfield Branch; (4) i 140 P ox :
thence southeasterly et along the southerly botndary line of
the Grantor's property to a point common on the southerly boundary
1ine of the Grantor's property and the westerly line of property of
the former P.Y. & A. Ry. (now Conrail) Canfield Branch; thence along
dividing line between the Grantor's property and the property of the
former P. Y. & A. Ky. (nov Conrail) Canfield Branch southeasterly;
feet to a point on the northerly boundary line of ths Granto
property; thence northwesterly along the northerly boundary line of

Grantor's property a distance of 2748 fest to the Point of Beginning,
epntaining 5.8 acres mors or lass.

c b

EXHIBIT

P e e g Al
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Parcel 2

BEGINNING at a Point of Beginning on the southerly line of tha

Grantor's proparty, which Point is located as follows from the ‘point

of {interssction of the mortherly lihe of Poland Avenue and the

centerline of Powers Avenue (now vacated); northeasterly 123 faet

. along the center line of Powers Avenue to a point common. to property

Beginning, such Point being indicated on Plate Map 45 on the Hahoning
County Tax Maps, a copy of which, marked Exhibit ‘B, 18 attached
= © hereto and incorporated herein; thence along the southerly line of
the Grancor'_s‘properCy, said 1line also being the dividing line
between the Grantor's property and the property of the Gra
“follows: (1) EB0theasterly %:Q%%‘\gget, (2) vortheasterly 3
> southeasterly 323 feer; (4) “southvesterly J wore or less;
- thence in t}{’é viding line between property of the rantor and the
property nowyersfofmerly of Ohio Water Service the following two
courses and distances:i (1) southeasterly 38 ‘f;; £ e .
gouthwesterly 60 feet to a point on. the' nor 'f‘lﬁ"'@%inz ‘of ‘Stata:
Street; thence ‘along the northerly line of State ‘Street, dlss being -
Grantor's southérly property line, southeasterly 1843 feet more or
" less; thence in the dividing line between the Gramtor's property and
the property now or formerly of the Buckeye Land Company the
following 3 courses and distances: (1) southeasterly 15% feet; (2)
southeasterly 325 feet, (3) southwesterly 27 feet to a point on the
northerly 1line of Scate Street; thence southeasterly along the
northerly line of State Screer, also being Grantor's southerly
property line, 1845 feer; thence in a northeasterly direction at a
right angle to said southerly property line 63 feet to the Grantor's
northerly property line; thence along said northerly property line
being the dividing line between . the Grantor's property and the
property of the former P.Y.& A. Ry. . (now Conrail} in & northwest
direction the following nine coursgés and distanceg: [68]
northwescerly 276 feet more or less; (2) northeasterly 9 feet; (3)
northwesterly 600 feet more or leas; (4) northwesterly im a curved
line to the right 784 feet more or, less; (5) northvesterly 640 feet;
(6) southeasterly 435 feet more of less; (7) southwesterly 14,61 feet; °
(8) northwesterly 309.62 feat; (9) northwesterly 623 feet more or
less; thence southwesterly 120 feet more or less in the diyiding lina
between Grantor's property and the property of Grantes, Cthence
northwesterly along Grantor's northerly property line, alsc being the
dividing Jine between Grantor's property and property of the Grantee,
k or leas to a point on the sasterly line of the former
+f.8 A, Ry, {(nhow Conratl) Canfisld Branch; thencs northwesterly
along said. easterly .line of former P.Y. & A. Ry. (now Conrail)
Canfield Branch, 155 “feet more or less to the Point of Beginning,
containing 16.0 scrés more or less. .

$2(3)

* RESERVING, however, to Grantor, its successors and assigus, a certain

non_—ciclusive ea-sem'ent; solely for the purpose of continuing . the operation of a

railroad over the main ldne located upon that portion of the above granted and ’ }

‘bargatned premises between the southeastsrly end of Parcel 2 dascribed abovs

.(Survey'Stauon 45+002) and the point of connection with the Youugstown & 3
3

Southern Railway (Survey Station 136+00%), along the southerly boundary of
Parcel 1. described above, - distance of approximately ~1.913 ziles, all in i é
accordance with the terms of that certain Easement Agreement granted by 'Gra!-ttn

to Grantor, its successors and assigna, bearing x:.h- same date as this Desd;
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BEING all or part of the same Property acquired by the Grantor or a
predecessor of Crantor, 28 sst out in the deed books and pages, recorded in the

Office of Public Records of Mahoning County, Ohio, smet forth on Exhibir €,

attached herstc and incorporated herein; LESS any interim conveyances of parcels
or parts of parcels to thiid pai:iea, including the Grantee, since the date(s)

of acquisition, as listed on Exhibit -1 attached hereto and incorporated

herein,

I0 BAVE AND TO HOLD the above granted and _batgained prenises,

with the appurtenances thereof, unto the said Grantee, ite puccessors

k B and  assigns forsver, .And  the said Grantor does for itself and its

successors and aasigns covenant with Grantee, its. apsigns and

Buccessors, that the granted premises is free from all encumbrances

made by the Grantor, eand it does warrant and will defend the sgame to
the Grantee and its apsigns and Buccessors, forever, against the lawful

claims and demands of all persons claiming by through, or under the

Grantor, ‘but againat.- none other, EXCEPT that this conveyance is subject

- to that certain Essement granted by Grantor to Litel Telecommunications

Corporation, now known as LCI International Worldwide Telecommunications, and

2ll other eagements, reservations, Testrictions, and conditions of record as

shown on print of plan dated February 2, 1992 or disclosed to Grantee by
Grantor; roadway from and to Poland Avenus, shown in color orange on aforessid

Print of plan; all applicable roning and building ordinances; all public

- highvays, roads.and streets; and all tax assessments vhich are a 1ian on the

.+ premises on the date hereof, but which are not yet due and payable; and such

’ | matters as would be disclosed by an accurate Burvey of the premises.

IN  WITNESS WHEREOP, said Corporation mets its hand and

corporate seal in Pittaburgh, Pennsylvania this L0TH day of
November, 1993,

SICNED N TEE
PRESENCE_OF:
OISR

PITTSBURCGH & LAKE ERIE

PROPERTIES, INe,, formerly
- known as The Pittsburgh &
' Lake Eris Railroad Company

Ear @ < By: &

Prasident

N 0
'\.h‘/ I’)', -““-\.\;\'
PN IS AN

AT
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- STATE OF PENNSYLVANIA )

: ) 8.8,
! - COUNTY OF ALLEGHENY )

Before me, a Notary Public in and for said County and State, psrsonally
appund GORDON E. HEUENSCHWANDER, who acknowledgaed himself to be Prasident of
Pittsburgh & Lake Erie Prop-ttiu. Ine., formerly known as The Pittsburgh and

Lake Erfe Raillrcad Company, a corporation, and that he did sign the foxsgoing

Limiced Warranty Dead, and that ths same is his fres act and dead,
Iz TESTIMONY WHEREOF, I have hereunto subscribed Ty name and affixed my

offiqial seal at  Allegheny County, Pennsylvania, this ZQ“" day of

Vvewhar 133,

‘.,..-mmm.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Petitioners’ Rebuttal was
served upon the following counsel by email, this 16th day of March, 2011.

C. Scott Lanz, Esquire
Thomas Lipka, Esquire
Manchester, Bennett, Powers & Ullman
Atrium Level Two
The Commerce Building
201 East Commerce Street
Youngstown, Ohio 44503

Eric M. Hocky, Esquire
Thorp Reed & Armstrong, LLP
One Commerce Square, Suite 1000
2005 Market Street
Philadelphia, Pennsylvania 19103

Al Meled”

J cob C. McCrea, Esquire

Eckert Seamans Cherin & Mellott, LLC
U.S. Steel Tower, 44™ Floor

600 Grant Street

Pittsburgh, Pennsylvania 15219

Attorney for Petitioners
Allied Erecting and Dismantling Co., Inc. and
Allied Industrial Development Corporation



