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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET FD 35557

REASONABLENESS OF BNSF RAILWAY COMPANY
COAL DUST MITIGATION TARIFF PROVISIONS

ARKANSAS ELECTRIC COOPERATIVE CORPORATION'S
REBUTTAL EVIDENCE AND ARGUMENT

In this Rebuttal, AECC 1/ shows that BNSF’s safe harbor coal dust tanff is

unreasonable and should be disapproved.

SUMMARY

The safe harbor coal dust tanff 1s unreasonable for several reasons.

Railroad Responsibility For Causing Fugitive Coal

The undisputed evidence shows that the railroads are responsible for
causing a substantial amount of the fugitive coal that 1s released from PRB railcars. Yet

BNSF’s safe harbor would make coal shippers responsible for preventing coal deposition

1/ AECC s Arkansas Electric Cooperative Corporation. As in its Opening and Reply,
in this Rebuttal AECC will use conventional abbreviations and acronyms, such as BNSF
for BNSF Railway Co., UP for Union Pacific Railroad Co , PRB for Powder River Basin, etc.
Verified Statements submitted by a party in its Opening are cited [name of witness) VS,
and Verified Statements submitted by a party in its Reply are cited [name of witness]
RVS. The rebuttal verified statement of Michael A. Nelson submitted in this Rebutlal is
cited Nelson Rebuttal VS,
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caused by the railroads, contrary to the principles established by the Board in Coal Dust |
{FD 35305, Decision served Mar. 3, 2011}.

The evidence shows that the impacts, forces, and vibrations that cause
deposition of fupitive coal occur at specific locations due to specific causes. Those
causes are often sympioms of infrastructure ar operating problems that require
corrective action (and would require correclion even if they did not also cause releases
of fugitive coal). “Good railroading” practices to address these problems will also
improve coal retention beyond what already has been achieved

The evidence also shows that without substantal reduction of the
impacts, forces, and vibrations that cause releases fugitive coal, the thin, fragile coating
produced by the low-water safe harbor toppers is subject to frequent fallure before the
train gets very far along its route. BNSF's claims of high performance for safe harbor
toppers rest on the fact that their performance was only tested on the initial part of the
movement (for which the topper, at least initially, was mtact), and under conditions
favorable to toppers, which are not representative of the real-world environment. 2/

The 85% Coal Dust Reduction Standard |s Arbitrary And Unreasonable

The 85% coal dust reduction standard in the safe harbor 15 arbitrary and
unreascnable BNSF admils that adoption of the tariff would not measurably reduce the

maintenance costs for the PRB lines, and the evidence has shown that the safe harbor

2/ BNSF would have no reason to put iLs thumb on the scale this way when testing
alternative safe harbor methods that shippers might propose. As a result, the tariff
would eflectively prevent shippers from obtaining safe harbor approval for alternative
methods of coal dust suppression that are no less effective than the toppers approved
by BNSF
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will not increase the amount of coal received by coal shippers, so the safe harbor would
yield no benefits to justify the substantial costs it would impose on coal shippers,

Coal Dust Does Not Present A Greater Threat To Track Stability Than Other Ballast
Foulants

New ewvidence and other information demonstrate that coal dust
presents no greater threat to track stability on the PRB coal ines than do several other
ballast foulants, so it can be treated with the same priority as the railroads have
established for the other foulants, and not through extraordinary means that add

unnecessary incremental costs

Shippers Are Already Taking Substantial Measures That Have Reduced Fugiuve Coal

Shippers have already taken and are continuing to lake substantial steps

to assure thal coal is properly loaded and contained in rail cars.

* & L
These issues are discussed at greater length in this Rebuttal Argument.
The accompanying Rebuttal Verified Statement of Michael A. Nelson and the appended
documents contain the evidence and analyses supporting these arguments as well as
additional reasons why the safe harbor tariff 1s unreasonable.

DISCUSSION

1. The Safe Harbor Is Unreasonable Because It Would Impose
On Shippers The Obligation To Prevent Fugitive Coal
Deposition Caused By Railroad Operations And
Infrastructure Conditions

BNSF claims that the “basic cause of coal dust losses in transit” is “the
effect of wind on the coal” (BNSF Opening, Bobb VS at 3), so the reason for spraying

Loppers on coal cars is to “keepf ] the wind from blowing coal dust out of a coal car.”
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BNSF Opening, VanHook VS at 4 See also BNSF Reply Argument at 16. However, in
AECC's Opening, we showed that the preponderance of the fugitive PRB coal that lands
on the ballast is not blown out of the car by wind, it is shaken cut the car when BNSF
and UP train operations permit or create inordinate amounts of slack action causing the
cars to Jerk and jolt; when coal cars experience impacts and vibrations as they pass over
worn switches, cerlain curves, and other “rough track” conditions; and when drastic
changes in track suffness in some locations, such as bridges, culverts, drainage pipes,
and grade crossings cause excessive impacts, forces, and vibrattons in the cars. Wind is
a consideration in that aerodynamic forces can cause coal loss, but those forces most
often anise due to the speed at which the train is operated rather than ambient wind
conditions. See AECC Opening at B-12, and Nelson VS at 13-21.

The evidence that the railroads themselves cause much of the fugitive

PRB coal comes largely from Lhe railroads themselves.

e Astudy performed in 2003 by { (NN )| o 'oined

how {{
}

BNSF COALDUSTII 00329010-22

. A BNSF video shows a large plume of coal dust emanating from a PRB
coal train travelling approximately 50 mph as it descended a lengthy
downgrade on the Joint Line. Coal Dust |, BNSF Counsel’s Exhibit 4
{March 16, 2010}, CD1, BNSF 0022999. Sce also Coal Dust |, BNSF
COALDUST 0019796; 0020348.

. BNSF’s trackside monitor on the Black Hills Subdivision recorded that
over a two month period {{

BNSF COALDUSTII 00324301-04
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Slack action generating coal dust is shown in a BNSF video Coal Dust |,
BNSF Counsel’s Exhibit 4 (March 16, 2010), CD1, BNSF 0022995

The role of stack action in { }} was

described plainly in Cea) Dust I, BNSF COALDUST 0019573, which

references { H. and Coal Dust |, BNSF COALDUST
0019582, which references { W

{

} was corroborated by photographic evidence. Coal Dust I, UP-
AECCBN-0003565 (lower left photo).

BNSF's consultants {

1} generated by the Lwo railrgads at
the Joint Line trackside monitor. BNSF COALDUSTII 00580630-32.

BNSF and UP {

} Coal Dust I, BNSF Opening,
VanHook VS at 3, Coal Dust |, BNSF Reply, VanHook RS, Exhibit 7; and

Coal Dust I, UP Opening Argument al 5, footnote 1. {
}} modulus ¢hanges that result from
changes in support for the track (e.g., from a concrete bridge to a
conventional track structure, or from concrete ties to the {
}}._Coal Dust 1, AECC Opening, Nelson
VS at 19-20; Coal Dust |, AECC Reply, Nelson VS at 6-7.

BNSF had difficuity {

)).Coal Dust |, BNSF Reply,
Emimitt VS, Exhibit 8, UP 6695.

1} UP-AECC-00005599-601

{

} BNSF COALDUSTII 00153052. See also
Coal Dust I, BNSF COALDUST 0021521.
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. UP conducted a study (UP-AECC-0C0004644-94.) that {

} UP-AECC-00004673-74.

. Data from BNSF’s {

}} See the discussion in AECC Opening, Nelson VS at 16-20.

BNSF does not dispute any of this evidence. Thus the Board can take as

establhished fact in this record that the manner in which the PRB railroads operate their
trains and mantain their track is the primary cause of the deposition of fugitive coal.

But BNSF asserts that the Board 1s precluded by the Coal Dust | decision
from considering the railroads’ responsibitity for causing fugitive coal. BNSF says.

AECC argues, as it did in Coal Dust [, that coal shippers
should not have to take any measures to address coal dust
because BNSF's operations and maintenance praclices are to
blame for coal dust losses in transit. But those arguments were
addressed and rejected in Cool Dust I, and they are olf the table in
this proceeding Cogl Dust | at 9-10. The Board concluded in Coal
Dust I that BNSF is entitled to eslablish reasonable loading
requirements to ensure that a coal shipper's freight remains in the
loaded railcars in transit Cool Dust ! at 10-11 The narrow focus of
this proceeding is on the reasonableness of the loading measures
that are contained in the safe harbor provisions of BNSF's Coal
Loading Rule. [citing See Arkansas Elec. Coop. Corp -Petition for a
Declaratory Order, Docket No. 35305, at 2 {STB served Nov. 22,
2011) {insuituting a new proceeding in Docket No 35557 to
consider the reasonableness of the safe harbor provision);
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Reasonableness of BNSF Railway Co. Coal Dust Mitigation Tonff
Provisions, Daocket No. 35557, al 1 {STB served June 25, 2012).]

BNSF Reply at 2. BNSF's argument 1s wrong, because (1) BNSF misrepresents what AECC
said in 1its Opening, and (2) BNSF misrepresents what the Board said in Coal Dust I.

First, with respect to BNSF's assertion that “AECC argues. . . that coal
shippers should not have to take any measures to address coal dust because BNSF's
operations and maintenance practices are to blame for coal dust losses in transit”, the
Board will note that BNSF does not provide a citation to any place in AECC's Opening
where we said this. BNSF cannot provide a citation because AECC did not say this.
BNSF’s assertion is a straw man.

AECC is not arguing in this case that “coal shippers should not have to
take any measures to address coal dust”. That is not what this case is about. 3/ This
case is about “the reasonahleness of the safe harbor provision of the new tariff” {Coal
Dust I/Coal Dust Ii, Decision served Nov. 22, 2011 at p. 4), and AECC’s argument is that
the safe harbor provision of the new tariff is unreasonable because it requires shippers
Lo prevent fugitive coal caused by railroad operating pracuces, maintenance, and
infrastructure conditions.

[Tlhe safe harbor provision is unreasonable because it imposes on
shippers the responsibility to prevent the deposition of fugitive

coal caused by the actions of the railroads, that is, by railroad
operaling and maintenance practices and infrastructure

3/ As a matter of fact, coal shippers have already taken substantial measures to
address coal dust, including profiling, increased use of 3" coal, and improved car
maintenance, and AECC has suggested other measures that shippers might take that
offer the promise of being cost-effecuive. See Nelson VS at 55-56
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conditions that cause impacts, forces, and vibrations that shake
the coal from the car.

AECCOpeningal 2

Second, AECC's actual arguments — as distinct from BNSF's straw man
arguments — were not “addressed and rejected” in Coal Dust |, and they are not “off the
table in this praceeding.” On the contrary, AECC's actual arguments are based on
principles that the Board clearly stated in_Coal Dust |. in that case, the Board
summarized the conflicting positions of shippers and railroads regarding responsibility
for preventing deposition of fugitive coal as follows:

The Shipper Interests claim that the way BNSF operates its trains,

changes in track modulus, and poor maintenance of the line

increase coal dust dispersion. [Citing evidence and argument

submitted by AECC.] BNSF responds that it 1s the shippers’

responsibility to ensure that their freight remains in the loaded
cars.

Coal Dust | at 11. The Board did not have to make factual findings about the extent Lo
which railroad practices caused the deposition of fugitive coal, because it found the
BNSF tanff in that case unreasonable on other grounds However, the Board stated the
following principles: First, that shippers should not load their cars “in a manner that
routinely results in the release of coal dust during transport”; and, second, that:

[O]nce a raflroad accepts a loaded car, it bears responsibility for

transporting the car in a manner that avoids releasing or spilhng
the shipment

Coal Dust | at 14,
These are the principles on which this part of AECC's case is based,

Shippers are responsible if they load their cars in such a way that “routinely results in
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the release of coal dust during transport.” On this point, the evidence — including Mr.

Nelson's analyses of BNSF's “RTEPS” data — shows that hittle if any coal dust is released

durng transport away from (R
I

The ratiroad, for its part, is responsible if the railroad’s manner of
transporting a rail car results in “releasing or spilling the shipment ” The evidence
shows, without contradiction, that the PRB railroads do not meet their obligation, that
“releasfe] and spilifage}” of fugitive coal 1s caused by the railroad running its trains too
fast, by operating them in a manner that causes or permits excessive slack action, by
failing to keep switches in proper repair, by not adequately addressing modulus
changes, and so forth Release of fugitive coal caused by such railroad actions and
omissions is not the “routine” release for which the Board said shippers were
responsible.

Thus, BNSF's safe harbor 1s unreasonable because it requires that
shippers take responsibility for preventing the release of fugitive coal caused by
"railroad gperating and maintenance practices and infrastructure conditions that cause
impacts, forces, and wvibrations Lthat shake the coal from the car.” AECC Opening at 2.

The unrefuted evidence shows Lhat the railroads are responsible for the

preponderance of fugitive coal releases, because of the way they aperale therwr trains
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and because of the condition of their infrastruclure On the basis of Lhese undisputed

facts, the Board should find the safe harbor o be unreasonable and invahd. 4/

2. The 85% Reduction Requirement In BNSF’s Safe Harbor Is
Arbitrary And Unreascnable

In AECC’s Opening, we showed that the 85% dust reduction standard in
BNSF's safe harbor vialales the principles that this Board articulated in Coal Dust |, that
“a valid standard to be applied to the coal dust problem” 1s “a general presumption that
a tanff should employ cost-effective practices that are reasonably commercially
available”. Coal Dust| at5. “Certainly, any tanff provision must be reasonably
commensurate economically with the problem it addresses ... ." Id., at 6 See AECC
Opening Argument at 14-17 BNSF makes no effort to show that the 85% safe-harbor
standard is cost-effective or reasonably commensurate with the problem it addresses.

On the contrary, BNSF admits that il has no evidence that “shipper
compliance with BNSF's Coal Loading Rule will have any notable impact on BNSF's
maintenance costs.” BNSF Opening, Bobb VS at 6-7 (emphasis added) See, also BNSF

Opening Argument at 24 ("It is far from clear that shipper comphance with the safe

a4/ Until the railroads have addressed the impacts, forces, and vibrations that cause
the preponderance of fugitive PRB coal, the use of toppers would be largely futile, as
overwhelming pholographic evidence shows that the thin, fragile coating provided by
the safe harbor toppers routinely s failing within { 1} what,
on average, are 1000+ mile trips. BNSF cannot offer any credible assurance that toppers
will not cause large increases in fugitive coal deposition on the latter part of tnps. Such
increases, which are understood to result from topper fallure, were observed In
previous testing, but omitted from the testing BNSF used to selecl the safe harbor
toppers. This issue is discussed in Mr. Nelson’s attached Rebuttal Verified Statement,
Part 6 See, also AECC Opening, Nelson VS at 21-26, and AECC Reply, Nelson RVS at 6-
11.

10
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harbor will have any impact on BNSF's costs, certainly in the near future.”). This
represents a dramatic change from the position BNSF took in Coal Dust ), where 1t
claimed that “the incremental maintenance costs associated with coal dust from PRB
trains exceeds the cost of surfactant application by a substantial margin.” Coal Dust |,
BNSF Reply Argument at 19. AECC thoroughly refuted those claims in its rebuttal in that
case _Coal Dust |, AECC Rebuttal Argument al 13-16, and Nelson Rebuttal VS at 32-44

If reducing coal dust by 85% would not reduce maintenance expenses on
the PRB lines, there 1s no econonuc rationale for applying toppers regardless of their
costs. 5/ Whether the cost of applying toppers 1s 550 million per year or $150 million
per year, or some other amount, it s certainly not “reasonably commensurate
economically with the problem it addresses” when the identifiable cost of the problem

is zero. 6/

5/ AECC wilness Nelson demonstrated that railroad claims ragardmg the increased
volume of coal that shippers would receive due to the use of toppers are illusory,
because the amount of coal loaded In the car must be reduced to offset the weight of
the topper, and this reduced loading exceeads the waight of the coal retamed as a result
of toppers. Coal Dust [, AECC Rebuttal, Nelson Rebuttal VS at 42-44. Moreover,
evidence presented by Mr Nelson in his Rebuttal Venfied Statement in this docket
demonstrates that losses of coal associated wilth observed episodes of topper failure
can easity dwarf the coal Joss that would be expected from an untreated car Given that
no net benefit from coal retention can be established, maintenance cost savings would
be the only other potential source of measurable benefits, and BNSF admits that there
are none. Nelson Rebutlal VS at 16.

6/ In Coal Dust |, al 5-6, the Board expressed concern about “capacity constraints”
that might he created hy increased mamtenance activities to deal with the
consequencas of coal dust, a track would have to be taken out ol service for a period of
time while maintenance was being performed, and the more maintenance required, the
more often a track would be out of service. Mr. Nelson's testimony describes how the
addition of 3rd (and in some areas, 4th } mainhne tracks on 25' centers has
fundamentally changed maintenance window issues on the Joint Line, so that

11




PUBLIC

BNSF seeks to justify the 85% safe harbor requirement on the ground
that shippers can afford what 1t would cost to achieve an 85% reduction in coal dust,
See BNSF Reply Argument at 17 {"No party in this proceeding has argued that the cost to
comply with the safe harbor provisions will impose any hardship on PR8 coal shwppers”).
The absence of “hardship” 15 not the standard; the standard is whether the cost of
complying with the safe harbor is “reasonably commensurate economically with the
problem” caused by coal dust, and BNSF has ignared that issue.

The 85% safe harbor dust reduction standard itself lacks any type of
economic foundation, and is completely arhitrary. BNSF did not even consider whether
a dust reduction target lower than 85%, which could be achieved at a much lower cost,
would be reasonably commensurate with the problem.

This 15 not a merely thearetical 1ssue. Evidénce shows that substantial
coal dust reductions can be - and already have been — achieved without the use of
toppars. The raillroads’ own consultants concluded that use of the “breadloaf” profile
alone, without applying toppers, reduced coal dust by 40-70%. AECC Reply, Nelson RVS
at 35. BNSF’s consultants also concluded that using larger coal sizes would reduce coal
dust by 20%, and combined with profiling would result in a 61% reduction Id. at 35-36
BNSF now disparages these conclusions, bul it falls to come to grips with the central

issue: Even if the toppers perform as BNSF claims — and the overwhelming evidence

directional operations at normal speeds can now be maintained even when one track 1s

taken out of service for maintenance. Nelson Rebuttal VS at 31 BNSF's admission that

coal dust no longer creates idenbfiable increases in maintenance costs corroborates Mr.
Nelson's tesimony and should resolve the Board's concern.

12
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shows they would not in the real-world conditions to which they would be exposed — if
other methods have already reduced coal dust by 40-70%, and further opportunities
exist for the railroads to engage in “good rallroading” improvements that will further
reduce coal dust at httle or zero incremental cost, the extra cost of toppers (estimated
by vanous parties at $50-150 milhon per year - $76-90 million per year, as estimated by

witness Nelson) is unjustified and unreasonable.

3. Coal Dust Is Not An Unusually Dangerous Ballast Foulant.

BNSF has continued to argue that coal dust is “a particularly harmful
ballast contaminant” because it “absorbs water, expands when exposed to water, and
acts as a lubricant ” BNSF Opening Argument at 5 {not citing any evidence). In fact, as
AECC showed In its opening argument, Erol Tutumluer, the BNSF consultant who had
supported that argument in Coal Dust |, has discovered on furlther study that it is not
coal dust per se that has these effects, but rather the clay soil on which the Joint Line 1s
built that mixes with Lhe coal dust {and other foulants) and causes ballast instability
AECC Opening, Nelson VS at 30-31  BNSF tries to change the subject by pretending that
AECC is “question[ing] the need for any control on coal dust” {BNSF Reply Argument at
16 n. 8), but that s not the issue. The issue i5s whether the benefits to be expected from
the 85% coal dust reduction in BNSF's safe harbor are worth the costs.

Clay will migrate into the subballast and ballast at

approximately the same rate with or without control of fugitive

coal, so Professor Tutumluer’s new findings demonstrate Lhat the

control of fugitive coal does not convey the lypes of

“infrastruclure stability” benefits thal BNSF previously claimed. As

a result, it 1s appropriate for the Board to give full weight to
tangible cost/benefit measures associated with the use of

13
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toppers, but toppers should get no “extra points” from stability
concerns Without those “extra points” the toppers have no
possibility of meeting the Board’s “reasonably commensurate”
standard, and by Lthat slandard are unreasonable.

AECC Opening, Nelson VS at 31

BNSF also relies on Lthe asseruons of the USDOT that “coal dust threatens
railroad safety more than other foulants”. BNSF Reply Argument at 16 n. 8 {citing
USDOT Opening Argument at 5). However, as AECC showed n its Reply, the USDOT
assartion that coal dust is the worst ballast foulant 1s unsupported; the studies that
USDOT cited say no such thing — in fact, they hardly mention coal dust at all. See AECC
Reply Argument at 19-22. Thus, USDOT's opinion, on which BNSF (having lost Dr.
Tutumluer) seeks to rely, is completely unsupported.

This does not mean, as BNSF claims, that AECC is arguing that it s
unnecessary to control coal dust But the nature and degree of the coal dust problem
affects the evaluation of what steps to conirol it are reasonable. The more serious the
problem of coal dust is, the more 1t would be reasonable to do [and spend) to address
that problem Thus is particularly so Lo the exlent that the nature of the coal dust
"threat” is to “safety”, rather than mercly to maintenance expenses. But, as the
evidence shows, coal dust is not a special "safety” “threat”; it is only one of several
"nonplastic” ballast foulants, all of which must be dealt with to protect the stability of
the track, so the benefit of reducing coal dust deposition may not be that great —
because the railroad would still have Lo clean the ballast of the other foulants.

The evidence is clear that coal dust is only one of a number of ballast

foulants, all of which need to be addressed in an appropriate way, but coal dust is not

14
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unique or more “dangerous” than other foulants. This i1s corroborated by BNSF’s
admission that reducing coal dust by 85% would not significantly reduce its maintenance
expenses. If, after its efforts to catch up on deferred Joint Line maintenance in the
aftermath of the 2005 derailments, BNSF really needed to engage in extraordinary
ongoing mainienance to protect its infrastructure aganst unique threats posed by coal
dust, BNSF surely would be able to quantify some aspect of that effort as a tangible
benelfit of the safe harbor The fact that BNSF throws in the towel on such benefils
means that no such extraordinary maintenance is needed, and in fact that coal dust is at
most a munor factor in Lhe ballast fouling that BNSF needs 1o address on an ongomng
basis to maintain the integrity of its infrastructure. Because coal dust 1s not an
extraordinarily harmful foulant, it does not warrant the application of the extraordinary

remedy that BNSF proposes.7/

7/ BNSF may argue that the Board i1s bound in this case by i1Ls statement in Coal
Dust |, at 7, that “coa! dust poses a unigue problem to safe and eflicient rail operations”,
Such an argument would be incorrect, because a ruling in one case does not bind a
tribunal or the parties in a subsequent case unless “its determination was essential to
that judgment [in the [irst case)”. Cooper v. Federal Reserve Bank of Richmond, 467
U.S. 867, 874 (1984) See, alsc, e.g , Wyly v. Weiss, 697 F. 3d 131, 2012 U. 5. App. LEXIS
21032, *35 (2d Cir. 2012); King v_Burhngton Northern & Santa Fe Railway, 538 F. 3d
814, 818 (7th Cir. 2008); Marvel Characters, Inc v_Simon, 310 F. 3d 280, 289 (2d Cir.
2002), Innovad, Inc_v. Microsolt Corp., 260 F. 3d 1326, 1334 (Fed. Cir. 2001); Amgen,
Inc_v. Hoffmann-La Roche Ltd., 494 F. Supp. 2d 54, 59 (D. Mass. 2007). In Coal Dust |,
the Board's judgment was that the BNSF coal dust tariff that AECC was challenging was
unreasonable and hence invalid. The Board’s comments about how unique the coal
dust problem is, were not “essential” to that ruling and de not preclude the Board ruling
in the present case in accordance with the evidence in this record

15
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4, The Safe Harhor Toppers Are Mot Effeclive In Preventing Fugitive Coal
Depasition.

Even If toppers made sense on a conceptua! and economic basis — which
they do not - the'safe harbor provision would not make sense because the thin, fragile
crusl provided by the safe harbor toppers is prone to aarly farlure in the real-world
environment in which it would have to perform.

As BNSF explains, the purpose of applying a topper to the coal in a rail car
1s to “form( ] a pliable crust on top of the coal that prevents the wind from biowing the
coal out of the mowving car.” BNSF Opening Argument at 16. BNSF claims that toppers
have been used successfully for years "to prevent wind from blowing coal dust off of
coal stockpiles”, so it ought to work to prevent “coal dust losses in transit”, too. BNSF
Opening, Bobb VS at 3 The problem with this reasoning is that coal piles don’t move,
but coal trains do. It's easy enough to see how applying a crust to the op of a
stationary coal pile could prevent the wind from blowing the dust off the pile, butif the
coal 15 1n a rail car, what happens fo the crust when the car moves?

In AECC’s Opening we showed, based on evidence provided by BNSF and
UP, that dynamic forces from the movement of the car cause the coal to shift, and the
“ptiable crust” Lo break, so that the effectiveness of the topper is compromised as the
car maves Loward its deslination. BNSF anly tested the effectiveness of toppars

between the mines and {{ ! ou: of = typical thousand-plus

mile trip, but even by the time trains reached {{JJJfi! photographic evidence

showed that {{ N ! /\=CC Opening, Nelson VS at 21-

26. In AECC's Reply, in response to unfounded claims by BNSF that toppers were intact
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when the cars reached their destination, ALCC provided additional {{

I - o- o shotogrash of ()
trains {}}, {{.}} of the trains showed unambiguous evidence of
(I} Photographs provided by coal users also showed topper failures in

cars arriving at their plants. AECC Reply, Nelson RVS at 6-11 and photographs attached.

In BNSF’s Reply, witnesses Carré and Murphy speculated that two of the
photographs in AECC's Opening showing topper failure at l-}} might be the result
of incomplete topper application, but they offered no evidence of this. BNSF excluded
trains from its Super Trial results for improper topper apphcation, so BNSF records
ought to show If the cars in these photographs had incomplete toppers, and apparently
the records do not show this Carré and Murphy also seek to give the impression that
these photographs are atypical, yet the much larger collection of photographs contained
in Mr. Nelson's Reply show the very same evidence of topper failure. Sec Nelson
Rebuttal VS at Part 6.

Let us assume for discussion purposes Lhat BNSF Super Trial resuits show
that, under ideal conditions -~ not cold, not rainy, not windy, with trains not operating at
high speeds, and with properly applied safe harbor toppers — fugitive coal was

significantly reduced during the first {say) 200 miles of the journey from the mine. Even

50, the evidence is clear beyond any reasonabie dispute, from (| EGE
_}} and presumably from direct chservations by their
personnel and consultants who saw the same conditions { (G
I P - the e of
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that first part of the tnp  As a result, the effectiveness of the loppers would be much
lower during the entirety of the trip from mine to power plant than in the first short
segment of the trip. Shifung the distribution of fugitive coal from one part of the route
to another would serve no valid purpose. Moreover, the ikelihood 1s that the falled
toppers would contribute to higher total coal losses than occur on untreated cars due to
the types of “erosion” (1 e, loss of chunks of coal bound together by the fragmented
remains of the faited topper surface) Lhat have been openly acknowledged by BNSF's
consultants BNSF Reply, Carre/Murphy RVS at 6, referencing the photos of falled

toppers in AECC Opening, Nelson V5 at 24-25.

5. The Tariff Denies Shippers An Effective Opportunity To
Obtain Safe Harbor Approval For Alternative Methods Of
Coal Dust Reductton

BNSF apparently thinks it’s cute to pretend that AECC1s complaining that
the safe harbor toppers are too cifective. BNSF Reply Argument at 17 n. 9;
Carré/Murphy RVS at 6-7. n reality, the problem i1s thal BNSF is not laking the
requirements for topper performance seriously, and 1L is shippers who will pay the price
for BNSF's disregard.

BNSF msists that iLs safe harbor standard requires that an approved

topper must reduce coal dust emissions by 85% “relative to cars thal have not been
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profiled or trealed with toppers” BNSF Reply, Bobb RVS at 3. 8/ However, as AECC
showed In its Opening, in the Super Trial BNSF based its approval of safe harbor toppers
on therr performance relative to cars that had been profiled in accordance with the
BNSF tariff. AECC Opening Argument at 15; AECC Opening, Nelson V5 at 37-39.

This does not mean that the “effectiveness [of the safe harbor toppers)
may actually exceed the 85% reduction required by BNSF's Coal Loading Rule”, as BNSF
cleverly claims (BNSF Reply Argument, Carrd/Murphy RVS at 6). In fact, BNSF had to
manipulate the Super Trial procedures to achieve the desired 85% result, by testing the
toppers under ideahzed, unrealistic conditions, as AECC showed in its Opening. The
Super Trial failed to give adequate consideration to the effect on topper performance of
cold weather, rain, wind, train speed, application problems, etc., as well as the {
-}} issue described above. Actual performance in the real world of the safe harbor
toppers would be substantially less than 85% AECC Opening Argument at 17-21; Nelson
VS at 40-45.

BNSF tried n its Reply to justify the exclusions from Lasting it
implemented, but its rationalizaticns are inadequate, as Mr. Nelson shows in his
rebuttal verilied statement. Nelson Rebuttal VS at Part 4. BNSF's own data shows that

toppers do not perform well in cold weather, but i did not test tappers in winter, rain

8/ The Tariff says Shippers “must take measures to load coal in such a way that
any loss in transit of coal dust from the shippers’ loaded coal cars will be reduced by at
least 85 percent as compared to loss in transit of coal dust from coal cars where no
remedial measures have been taken.” BNSF Price List 6041-B, effective Sept 19, 2011,
tem 100 (the “Coal Dust Tanff"), 1 2 (emphasis added) On the other hand, the safe
harbor provision, which 15 the specific focus of this proceeding, 15 less clear: “An
acceptable topper agent is one that has been shown 1o reduce coal dust loss in transit
by 85% " Id., 13 B.
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adversely alfecis topper performance, but BNSF postponed planned tests if rain was
expected, and excluded topper tests when rain nevertheless was experienced; train
speed affects topper performance, and BNSF has not disputed Mr Nelson’s observation
that BNSF reduced the speed of the test trains used Lo compute the percent reduction
results in the Super Trial.

Thus, there is no basis upon which anyone can believe that the toppers
BNSF has approved will in practice achieve an 85% reduction in fugitive coal, whether
measured against cars that have been profiled or have not been profiled. BNSF's
determination that the safe harbor toppers satisfy that standard is based on BNSF's
unilateral decision to exclude from testing many circumstances under which toppers are
known to perform poorly. BNSF would have no incentive to do the same for shipper-
proposed alternatives; so even though such alternatives might in practice be better than
the approved safe harbor Loppers, they might not meet the illusory 85% standard

6. Substantial Progress Has Already Been Made In Reducing Fugitive Coal,
And More Progress Can Be Made Without Mandating Toppers.

BNSF asks this Board Lo believe that the new tanlf and the safe harbor
provision are Lhe only possible approach to the coal dust “problem” Thus, when AECC
points out flaws in the tarff and safe harbor, BNSF claims thal this 1s an “argu[ment] .
that coal shippers should not have to take any measures to address coal dust. .
BNSF Reply Argument at 2. BNSF refers to “The Do-Nothing Approach Advocated By
AECC”, which BNSF calls “irresponsible” [d. at 16

Yet the Board well knows that shippers have taken substantial actions Lo

contain coal in rail cars, most importantly through the adoption of the breadloaf profile
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recommended by BNSF. BNSF's own studies showed that profiling alone reduced coal
duslt deposition by 40-70% AECC Opening, Nelson VS at 35. In addition, some mines
have followad the conclusions of BNSF consultants that use of 3” coal instead of 2"
would reduce coal dust by 20% {and the combination of prafthng and larger coal sizes
would reduce coal dust by over 60%). Id. at 36.

Now, in its Reply in this case, BNSF disparages such shippar efforts
because they will not “achieve an 85% reduction in coal losses in transit as required by
BNSF’s Coal Loading Rule.” BNSF Reply Argument at 18. Bul, as discussed above, the
85% standard in the safe harbor tarifl 15 entirely arbitrary, it 1s not supported by any kind
of cost-benefit or cosi-effectiveness analysis. it 1s a number plucked out of the air. if
measures that shippers have already taken reduce coal dust by 60-70% (as BNSF
consultants say) then is it really necessary to spend $50-150 million per year for another
15-25%?

BNSF doesn't care. It's someane alse’s maney. But the Board should

care.

CONCLUSION

The safe harbor provision seeks to impose on coal shippers unreasonable
obligations to spend many tens of millions of dollars every year 1o address & problem
that is principally caused by the railroads themselves. Coal shippers have already taken
cost-effective measures to assure that coal is properly loaded in railcars in a manner

that assures that coal dust 1s not routinely released during transport, Now, the railroads
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must stop sitting on their hands, and must take meaningful responsibility to transport

coal cars in a manner Lhat avoids releasing or spilling the shipment.

The Board should declare the safe harbor tanff to be an unreasonabie

practice and invalid.
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BNSF Reply Argument at 14. But saying that it 1s “undemiable” that coal dust contributed to the
derailments is not evidence that it did so, and BNSF has not proved Lhat coal dust played a
significant role in causing the derailments. All BNSF has done 1s repeat, over and over, that coal
dust threatens to disrupt Joint Rail service, and to repeat, over and over, the claim that coal
dust did 50 In 2005. Repetition is not the same as evidence.

On the other hand, the evidence presented by AECC, as well as by other parties,
shows that coal dust did not cause the derailments. See AECC Opening Argument at 6-15, De
Berg VS at 8-12, Nelson VS at 9-25; AECC Reply VS at 9-13, Nelson Reply VS at 16-20; De Berg
Rebuttal VS at 8-18, Nelson Rebuttal VS at 17-31.

Other than its unsupported claim that coal dust caused the 2005 derailments,
BNSF offers no support for its claim that its coal dust tariff is necessary to prevent a service
disruption. As discussed in subpart 1, above, proper maintenance can deal with coal dust
deposition on the Joint Line. If the Line i1s properly maintained in the future, there is no need to
fear that another catastrophe will occur. Of course, that’s a big “if”, because BNSF is trying as
hard as it can to skimp on maintenance expenses (see Part F, below). The coal dust tanff is

clearly intended to justify doing that.

3 It Would Be Much More Expensive To Reduce Fugitive Coal Dust Through
The Use Of Surfactants Than To Continue To Deal With It As Part Of Track

Maintenance.

The issue In this case 1s whether the coal dust tariff is “reasonable”, (49 U.S.C §

11101}, and the concept of reasonableness “has long been associated with the balancing of

costs and benefits.” International Union, United Auto., Aerospace & Agric. Implement Workers

v. OSHA, 938 F.2d 1310, 1319 (D.C. Cir. 1991) (“courts have often taken the word ‘reasonable’
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in a statute to require that burdens be justified by the resulting benefits”) (citing Consolidated
Rail Corp v. ICC, 646 F.2d 642, 648 (D.C. Cir 1981}, cort denied, 454 U S. 1047 (1981))

In AECC’s opening, we showed that BNSF's own internal analyses showed that it
would cost much more to comply with the coal dust tanff than any possible savings in
maintenance costs that would result from the dust reduction BNSF seeks to achieve. See AECC
Opening Argument, at 17-19, and Nelson VS, at 26-28. See also WCTL Opening Argument, at
34-37 and evidence cited thercin. In its opening, BNSF provided no analysis of costs and
benefits, as we noted in our reply. AECC Reply Argument at 13-16

BNSF criticizes these figures because they ignore the “costs of possible service
interruptions” and “the impact of increased maintenance on PRB rail capacity”. BNSF Reply
Argument at 16. But, as discussed in subpart 2 above, coal dust hasn’t caused “service
interruptions” in the past, and it doesn’t threaten “possible service interruptions” in the future.
And as discussed in subpart 1 above, coal dust isn’t responsible for the fact that the Joint Line
needs a lot of maintenance, the tremendous volume of traffic 1s responsible (and with three
tracks throughout, and four tracks in places, there ought to be plenty of capacity on the line to
maintain it and operate it at the same time).

Belatedly, in its own reply, BNSF presents a verified statement from its witness
Mr. VanHook that, BNSF says, “shows that the incremental maintenance costs associated with
coal dust from PRB trains exceeds the cost of surfactant application by a substantial margin.”
BNSF Reply Argument at 19. Even BNSF doesn’t seem to have a great deal of confidence in Mr.

VanHook's cost-benefit analysis (“It is not necessary for the Board to bless Mr. VanHook's cost
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analysis for purposes of this proceeding” [Id ]), and the rebuttal testimony of AECC’s Mr. Nelson
shows that BNSF’s reluctance was justified

Mr. VanHook's cost-benefit analysis differs from the results of BNSF’'s past
internal analyses, which concluded that the cost of applying surfactants to coal cars would
exceed the savings in maintenance that would be achieved from the reduction in fugitive coal
dust As Mr. Nelson explains in his rebuttal statement, Mr. VanHook is able to show much
larger maintenance savings by incorporating into his estimates unexplained and unjustified
increases in maintenance costs. For example, in 2005 BNSF estimated the unit cost for
undercutting at_ {a figure that was somewhat higher than the figure used by
UP and BNSF to apportion Joint Line maintenance costs), but Mr. VanHook uses
IR vithout any explanation. See Nelson Rebuttal VS at 36. In another instance,

Mr. VanHook uses a unit cost of {EIEEEREER] for vacuum trucks, which represents an increase

of Il compared to the 2005 level of SRR Mr. Nelson corrected Mr. VanHook's

cost figures and generally used BNSF’s 2005 costs pius a reasonable degree of inflation from
2005 to 2010 (generally 12%) Nelson Rebuttal VS at 35-36.

Mr. VanHook also exaggerates the amount of maintenance savings that BNSF
might realize if its coal dust tanff achieved its dust-reduction goal. Mr. VanHook's estimate
assumes that, without control of coal dust deposition, undercutting would need to be
performed on average everv_ but this would be extended to every- if
the coal dust tariff were implemented. The 10 year cycle, however, fails to take account of the
fact that that coal constitutes at most only_ by volume of the undercutter waste on the

soint Line. The other il of fouling agents woutd still be there, and would have to be
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removed through periodic undercutting. Eliminating all coal dust fouling would extend the-
B cvce to | [ notH Nelson Rebuttal vs at 36

However, surfactants would not eliminate all fugitive coal dust deposition; a
substantial quantity of fugitive coal would still land on the ballast. A study cited by UP found
that an average of- pounds of coal will leave the top of each railcar even with a surfactant
applied (compared to 225 pounds if no surfactant is used}. Thus, application of a surfactant
would only eliminate- of the fugitive coal accumulation, so BNSF’s undercutting cycle
would be extended by the tariff from every || SRR to cvery RN <. ot 37.

As a result of Mr. VanHook’s unjustified increase in unit costs and his failure to
take account of undercutting requirements that would exist even after the reduction of fugitive
coal dust, his annual estimate for undercutting cost savings 1s three times what it should be. Id.
at 37-38.

Mr. Nelson’s revisions to Mr. VanHook's cost estimates to correct these and
other errors are discussed n detail in his rebuttal statement at 34-43. What they show s that
the analysis that Mr Nelson presented in his opening, based on BNSF’s own figures, is still
correct. the cost to comply with the coal dust tariff would far exceed the benefits to BNSF. It is
simply not reasonable to require shippers to pay large sums of money to spray surfactants on

their cars to save BNSF a little money on maintenance.

] * *
Thus, all three of BNSF’'s arguments why coal dust should be dealt with by
shippers paying to apply surfactants are wrong. The high level of maintenance required on the

Joint Line is the result of the high volume of traffic on the line, not the presence of coal dust.
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a. Cost/Bencfit Analvsis Shows That BNSE?s Coal Dust Tariff Is Unjustified

On page 15, BNSF argues Lthat comparative cost analysis is not the right way 1o
assess the 1casonableness of its coal dust requirements. This contention is not only
unsupported, but also is voided by BNSI’s own advocacy of “cfliciency” considerations
as determning factors.”’

The costs of needed rail maintcnance and capacily arc certainly legitimate
considerations, but in the public interest they are no more legitimate than are the costs
that would be incurred by shippers to satisfy BNSI”s requircments. BNSF has pressed
forwaid with its requircments 1n the apparent hope that the Board will attach overriding
significance to the costs BNSF incurs, irrespective of the impacts on shippers. That
would be wholly inconsistent with the Board’s mandate Lo adiminister the public interest,
as opposed to BNSF's privatc intercsts

On page 16, BNSF describes as “mcaningless™ the cost comparison presented in
my opening VS, in part because it supposedly ignores the impact of increascd

maintenance nceds on PRB rail capacity. The values | presented were drawn from

BNSIs own studies, which purporied to [

The cost-benefit analysis offered in rcply_

It is important to note that having

“1 BNST Reply Argument at |5 and VS Vanl ook at 24.
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benefits exceed costs is a necessary condition, but not a sufficient condition, o proceed
along any given course of action regaiding coal dust control. As indicated in my opening
VS at page 28 n40, the action would also nced Lo maximize the excess of benelits over
costs. However, (or the TarifT the analysis does not need to consider such 1ssucs, since
|
. |
the cost-benefit analysis reaffiims the conclusion of my opening VS that the application
of toppers would not be cost-cflective.

(@) Cosis

The railroad reply witnesses picsent anecdotal evidence suggesling that ioppers
may nol be as coslly as indicaled in the railroads’ carlier study. However, that study
contemplated that costs would vary according to the circumstances at dilferent mines,
and the ancecdotal evidence appears 10 fall within the expected range. Moreover, neither
shippers nor the Board can have any confidence that the “introductory” pricing of a
topping supplicr sceking to cstablish a presence in this new market, cspecially during a
recessionary period, will reflect {ully the longer-term cost components captured in the
railroads’ study. In short, the railroads have provided no basis for relying on costs lower
than those contained in the railroads’ study. If anything, those cstimates may need to be
increascd somewhat 10 account for general price inflation, though as a practical matler
that has becn minimal

(b)  Benefits — Joint Linc Mainicnance/Opeiational

The principal benefit from the usc of toppers would be the reduction of Joint Line

maintcnance costs and operalional impacts thal could be achieved through reduced coal
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deposion. Even befor
_-13 [Essentially the same analyucal framewoik was used by winess

VanHook 1o develop the estmate presenied 1n Exhibit 7 of his Reply VS.* In 2005, the

annua! mainlenance cost impacl of coal dust on the Joint Line estimated using this
framework was _I'yezlr,"'0 with the opcrational impacts of maintenance

windows and slow orders adding_ year, for a Lotal of-
-; Mr VanHook's eslimates include annual mainienance cost impacts of
_ and opcrational impacts o_ for a total of

The specific numerical results produced by the framework reflect a senies of
implicit and explicit assumptions and data inputs The differences between the 2005
estimate and witness VanHook's cstimate can best be understood, and the reasonableness
of Mr. VanHook’s estimatc can best be assessed, by reviewing those assumptions and
data inputs

Obviously, some underlying facts have changed that may affect the numerical
results For cxample, the numbers of track nules and turnouts are higher now than they

were 1n 2005, and my estimate relics on the values for those parameters supplicd by Mr.

“t See BNSF COALDUST 0015810. The fact that this document was composed before the Joun Line
derailments confirms that BNSF rom the outset viewed coal dust as & cost reduction issue. The entire
purpose of the exira maintenance costs estimated in the framework 1s 10 ensure that track instability does
not occur. The threat of track instability certainly contributes to the need for the measured incremental
maintenance, but does nol .provide “exirn" benelits if the costs of incremental maintenance have properly
been estunated.

* This discusston addresses the cstimation of the cost impacis of fugitive coal dust on the Orin Subdivision
{1 c., the Jomnt Line). Witness Vanllook’s methods of extrapolating these resulls 1o other trackage are
discussed separately.

% The aniginal reported resuli of $13,888,525 included a line stem for a onc-time, nonrecurming nght-of-
way cleanup cost of $640,000 (which itsell appears to have been miscalculated, since 80.000 x 40 =
3,200,000, not 640,000). That line item properly was
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VanHook. Likewise, all elsc cqual, general price inflaiion has added approximately 12
percent 1o unit costs since 2005. In addition, information developed since 2005 now
pennits greater uccuracy n the development of estimates of rail cost savings that would
be associated with the use of toppers. The rcasonableness of specilic clements of Mr.
VanHook’s estimate of incremental coal dust maintcnance costs is examined below
light of these considcrations, and a revised estimalc is developed that corrects for the

problems in Mr. VanHook's analysis that are wdentificd.

Unit costs — Onc of the most striking features of _
_ a figure that was somewhat higher than the

figure used by UP and BNSF to apportion Joint Line maintenance costs.’! Mr.
VanHook's use o!‘_lmllc as the unit cost is unexplained and inconsistent

with the available evidence

— my analysis gencrally assumes that unit costs

from 2005 10 2010 increascd by 12 percent, reflecing genceral price inflation As
discussed further below, for some line items I use the unit cost information provided by
Mr. VanHook, and for some linc items the unit costs I used, bascd on a 12 percent

increase over 2005 levels, arc higher that Mr. VanHook’s.

5! See BNSI COALDUST 0001642.
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Undercutung reguirements — Mr. VanHook’s estimate assumes lhal—
- reasonably consistent with a value developed in my reply VS.32 However, his
use of o

First, BNSF’s own data show that coal constitutes only_ by volume of the

undercutler wasle on the Joint Line Even thus figure likely represcnts an upper bound on
the perceniage that coal forms of the material occupying the voids of Touled ballast, since
the undercutter typically takes in materials sitling on top of the ballast that are not in the
voids. Using lhc_ figurc as an upper bound for the purpose of this analysis,
cven if no coal were deposited on the ballast, BNSF would neced Lo undercut every
- years 1o ensure that the fouling of ballast was no more severc than it would be on
a- year cycle with no toppers.

Tlhus leads to the second consideration, which is that, even wilh toppers, a
substantial quantity of fugitive coal will still land on the ballast As the study cited by UP
found, an average of- pounds of coal will leave the top of each railcar even with a
topper applicd (compared to 225 pounds il no topper is used).>® All else cqual, fugitive

coal will still accumulaie at a rate approximalely_ of the rate at which it

2 AECC Reply VS Nelson at 10. [ believe that BNSF has further opportunilics 1o reduce the need for
undercutting in response lo coal dust through more careful analysis of fugitive coal accumulation patterns
and applcation of improved procedures, ncluding GPR (as discussed in my reply VS), to target
undercutting Lo the arcas where it is nceded However, my analysis includes no adjustment that wouid
reduce the estimated coal dust costs 1o reflect this consideration

¥ Coal will also continue to cave the bottoms of ratlcars This 1s discussed under tumout/bridge
undercutting (below)
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accurnulates with no topper.® With only- percent (rather than 100 percent) of the
fugitive coal accumulation elinnnated by Lhe topper, BNSF would need 1o undercut every
- ycars to ensure that the fouling of ballast was no more scvete than it would be on

u- year cycle with no toppers > This is the value used in the corrected estimate.

Due to witness VanHook's [ailure to account for_
I s oversaice oy about [N

percent) the size of the impact that the application of toppers would have on annual

undercuiting requirements. Combined with his apparem_

_, Mr. VanHook’s estimatc of increased annual undercutting cost

| p—

Turnout/Bridge Undercutting — Mr. VanHook utilizes an estimate that turnouts and

bridges niced to be undercut on a cycle that lS_

_ my observation that vibration 1ssucs at turnouts and bridges cause

the deposition of fugitive coal to be concentrated at such locations. Since vibration-

related deposition, especially from the bottoms of cars, is not known to be susceptible to

effective control through the application of 1oppers, my cstimalc preserves in the “topper™

scencio
I have ulillzcd_ rather than the inflation adjusted

% Computed ns
% Computed as
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umt cost fiom 2005 to account for the possible higher unit cosis of undercutung on

T

Ties, Insulated Joints, Frogs. Swilches and Rails -

IFor the purposes of my analysis I include requircments for thesc track components, but

correct

1 note that inclusion of thesc components,

even as | have calculated them, may icnd to overstate actual mainienance cost impacts.

Swilch winterization (vacuum trucks) and switch failures -

I ¢ crclysis s he

requirements [rom the 2005 cstimate to account for the increased number of turnouts and
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Track avalability (slow oiders) — The 2005 estimatc mc]udcd_

purpose of the incremental maintenance cosls estimated in this analysis is to minimize or
chiminate the occurrence of unforeseen events related to coal dust that would cause the
neced [or a slow order in the first place.
I
infrastructure changes that have occurred on the Joint Linc since the 2005 analysis, and
that dramatically reduce the operational impact of slow orders. Subsequent to the 2005
analysis, the entirc Joint Line became triple-tracked, so even if one track has 1o be taken
out of scrvice, two tracks remain to support high-capacity directional operations
Morcover, BNSF has built the new track and relocated existing track to produce 25' on-
center separations between adjacent tracks 5 This gencerally permits {ull-speed operation

cven when mainienance is being performed on an adjacent track.

On the basis of thesc consideralions,_
- For the purposcs of this analysis, 1 have used 50 percent of the 2005 estimate,
adjustcd to reflect general price inflation since 2005, as well as_

* BNSF Reply VS Vanl look at 16, n3.
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My analysis shows that the annual maintenance savings achieved through the usc

of toppers would be no more than $10.95 million, and that the total savings would be no

morc than $13.59 mullion These figurcs arc—
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because the incieases i the amount of Joint Line infrastructure and i gencral price

levels that have occurred since 2005 have bccn—

Mr. VanHook’s own

descriplion of the way that Joint Linc infrastructure improvements have mitigated the
necd for and opcrational impacts of slow orders.

Benefits — Other Lines
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the entuirc body of evidence in tus
proceeding uniformly shows that (a) the deposition of {ugilive coal declines significantly
with distance; (b) coal volumes dissipate as Joint Linc traflic moves onto different routcs
away from the Basin; and, (c¢) the cfTecliveness of the low-water loppers under
consideration declines with distance. There is no need to perform a foimal correction of
Mr. VanHook’s methodology in this arca, becausc the number of multiples of the
correeted Joint Line maintenance and operational savings that would be needed to justify
the costs of the toppers would not comport with thesc realities.

Benefits — Retention of Coal

I concur in principle with the general proposition advanced by BNSF reply

witness VanHook™ and UP reply witness Glass® that it is appropriate 1o take into
ply prop.

%7 Sce BNST COALDUST 0019748+

38 See BNSF Reply VS VanHook, Exhibit 11,
% BNSF Reply VS VanHook at 32-33

& UP Reply VS Glass nt 7
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account the value of any increase in the quantity of coal actually delivered to customers
by virtue of the improved reciention of coal provided by a topping agent (or any other dust
control stratcgy). Depending upon such factors as the quantity ol the coal retained and Lhe
value of that coal, the retention of coal can be a significant consideration in some
circumstances. However, |1 belicve the railroad witnesses have overlooked an imporiant
consideration that appears to moot this issuc, al least for PRB coal.

The additional considcration that must be taken into account before such a benefit
can be ascribed 10 a topper program is Lhat the weight the treatment materiz! ilsell adds to
the car must be subtracied fiom any improvement in coal retention 1o account for the fact
that, all clse equal, the weight of the treaimenl reduces (by a very small percentage) the
amount of coal that can be loaded into a treated cai relative to an untreated one. Usimg an
cxaggeralcd example for illustration, if a car can carry a total nel weight of 240,000
pounds without going overwcight, an unircated car can bec loaded with as close 1o
240,000 1b. of coal as such circumstances as the accuracy of loading equipment and
scales will permit, while a car that is to receive 1000 pounds of topper can only be loaded
with as close to 239,000 pounds of coal as such circumstances will permit. Put another
way, the amount of coal the shipper receives from cach car 1s determined not only by the
ability of the topper to retain coal, but also by the restriction on lading imposed by the
weight of the topper itscl,

For PRB coal, the weight measurement study cited by UP concluded that coal loss

from the tops of unticaled cars averages 225 pounds,®’ and that the average coal loss [rom

. See UP Reply VS Beck at 2 BNSF witness VanHook relies on

43




PUBLIC VERSION

the tops of treated cars IS- pounds 62 Thyy study further cstimated the weight of the
added topper (including water and solids) as- pounds per car.® In theory, the
minc could load the car wilh_ pounds of coal, add- pounds of topper
and stay within the assumed 240,000 Ib net weight it Holding aside any changes in
moisture content, such a car would Iosc- pounds of coal enroute, and the shipper
would rcccivc- pounds of coal. llowever, if the mine loaded 240,000 pounds
of coal and applied no topper, the shipper would receive 239,775 pounds of coal. In short,
the best available evidence indicates that in the case of PRB coal_
_ would be created by the introduction of a topper spraying
program. Therefore, 1t would not be proper to include any benefit of this type in the cost-
benefit analysis.

[iven though the retention of coal does not lead to a net benefit, BNSF claims that
its mainicnance savings from the control of coal dust through the application of toppers
would be greater than the cosis that would be incurred by shippers to do so. However, it
nevel explains why, if this 1s correct, BNSF long ago did not ask shippers for permission
lo apply toppers al its own expense, or implement a simple rate incentive to obtain such

permission.

(c)  Other Applications of Toppers
BNSI’s argues that “(T)he Statc of Virginia requires that steps be taken to

curtail coal dust cmissions from moving coal trains.™ As 1t did when 1t first attempted

to threaten shippers with diacoman penalties for failure to comply with its umilateral coal

_ and estimated the aciual coal loss (6 be 225
Eoun s/car

! Scc BNSF COALDUST 0033110
8 Caleulaied as See BNSF COALDUST 0033108
# BNSF Reply Argument al
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REBUTTAL VERIFIED STATEMENT
OF
MICHAEL A. NELSON

1. Qualifications

My name is Michacl A. Nclson. 1 am an independent transportation systems analyst with
32 ycars of experience in railroad competition and coal transportation, My office is in Dalton,
Massachusetls My qualifications were desciibed in the verilied statement | submitied in support

of AECC’s opening commments in this procceding,.
2. Subjects Covered in This Statement

1 have been asked by AECC to investigate and 1espond Lo criticisms of the opening
comments of shipper partics, including the opening verified statement { subnuitted on behall of
ALCC, made by BNSF Railway (“BNSI™) and Union Pacific Railroad (“UP™) in their reply
filings. A closer look reveals that those criticisms frequently misrepresent AECC’s comments
and/o1 ignore critical evidence 1fanything, the erilicisms highlight the lack of foundation for and
inicrnal inconsisicncies of the railroads® own posilions, and undesmine the 1mlroads® entire

premise for forcing use ol chemical toppers on PRI3 coal shippers.
Specific 1ssues addressed in this statement include the following

- BNSF offers no attempt to quantify the cconomic benefits of the safe harbor toppers,
and concedes outright that the ceffect of the Loppers on maintenance costs are small or
negligible, and that shipper compliance with the safe harbor may noi produce any
tangible reduction in BNSF’s costs. Toppers don’t make it out of the starling gate on
cost-benefil criteria. because by BNSF’s own asscriion they don’t o won’t produce
tangible cconomic benefits,

- The absence of tangible economic benehits highlights the mbitary nature of BNSI’s
85 percent 1ecluction standaid;

- BNSF ultimately iests the enurc 1ationale for safe hwbor toppers un the
“infrastructure stability” issuc. but faily Lo address clTectively the withdrawal o1
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disappcatance of hoth of the sources of support the railroads (and the Board) have
relied upon fon the proposition that fugitive coal possesses umiquely harmlul
propertics as a ballast foulunt No one has disputed the proposition that excessive
ballast fouling should be avowded and that excessively louled ballast tends to become
unstable when wet, but the railroads’ position that toppers are required to protect the
stubtlwy of rack infiastructure against coal dust is unsupported,

BNSF tries unsuccessfully lo sidestep plain evidence that the safe harbor toppers are
unable to withsiand the rigors to which they would be exposed, and that their
ciTectiveness is fin lower than BNSF has claimed, and may well be negalive BNSF's
repeated references to laboratory testing are irumped by the H_}}
observed in BNSF’s own ficld tests;

BNSF sumilarly 1s unsuccessiul in ducking the environmenial concerns I raised
regurding the use of toppuis,

BNSF claims its use of loppers is consistent with that in other locations, but those
other locations involve situations where coal dust raised nuisance impacts on third
paiues, and toppers were applied in response Lo actions taken or requests made by
relevant governmental authoritics. Nowhere in the world have toppers been used for
the purposc and in the way that BNSF proposes;

BNSF continucs i s efforls o margmalize or deny the improvements in coal
containment that have been achicved through actions other than application of
chemical toppeis. Indeed, BNSF discredits methodologies and conclusions advanced
by 1ts own consultants in order 10 create a false impression that toppers are the only
option (o1 controlling fugitive coal. BNSI™s mability to quanufy the impacts of coal
dust on its current and future mainienance aclivities and costs [oims prima facie
cvidence that such impacts now airc small or neghgible. This affitms that substaatial
reductions n fugitive coal deposition already have been achicved,

BNSF relics in laige pait on its monitoring of load profiles Lo disavow the
cffectivencss of past coal contamment actions, but its clmms are self-contradictory,
and 1llustrate how BNSF sceeks to make shippers responsible for addressing lugitive
coal caused by the 1ailroad’s own acts and omissions;

From the outset AECC has pointed out the need for the railroads to take responsibility
for the pottion of lugitive coal that results from railroad operating and mammtenance
practices that afTect railcans in transit. UP's auempt to criticize AECC’s citation v a
UP swdy highlights the way the Board should be looking to pood railroading — not
non-cconomic loppers — as the primary source of further, cost-cffective progress on
fugitive coal containment; and.

The raitlioads have offeied no reply lo the portion of my opening stalement that
illustrated, using an example diawn from BNSF's own data, how good railroading
would address a very large proportion of remaining fugiuve coal releases
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At the end of' the day, BNSF has come to the Board with & proposal that has no precedent,
no tangible economic benefits. a high likelihood of failure m the real-world conditons that
prevail in the PRB for much of the year, and a substantial likelihood of failure cven when
conditions are ideal Morcover, the proposal sceks 10 place responsibility for all in-transit coal
loss on shippers, and excuse BNSF from any responsibility for the demonstraied cffects of its
own actions on fugitive coal deposition. The evidence shows that this proposal rests on a
foundation of retructed conclusions, phantom studics, misinterpreted statisucs and neglected

evidence, and 1s not sound or reasonable

Reduction of fugitive coal deposition in transit is a worthwhile objective, but at this pomt
the path to get there depends most heavily on good rinlroading. not on Board endorsement of a
decply flawed plan for which BNSF has gained shipper participation only through duress The
Board should reject the safe harbor, and make clear to the railioads that 1t takes seriously the
railroad responsibility for the aspects of a railcar’s journcy that the railroad controls Al the same
uime, the Board could make clear to shippers that its rejection of the safle harbor docs not allow
shippers to pack their tents on fugitive coal control efforts, and that shippers are expected to

contitue their reasonable efforis to contain coal within railcars.

Putting an cnd to the controversy associated with the forced use of toppers, combined
with suitable admonitions 1o hoth shippers and cairicrs, would provide a clean slate for the
parties (o get back to work on viable and teasonable improvements in fugitive coal control. This
would provide an opportunity for the railroads 1o extend and enhance the types of good
railroading practices that already have been shown Lo be effective in addressing underlying

causes of tugitive coal
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3. Economic Benefits

In Dust }, BNSF's reply filing comained an elaborate estimauion of the hine-item impacts
on scveral categories of BNSF's cosls that would be associated with control of fugitive coal
releases ' In AECC’s rebuttal filing, | presented a detailed response (o BNSF’s estimates that
reconciled obvious inconsistencics between those estimates and other evidence n that
proceeding. My analysis indicated that BNSF had greatly oveistated the cost impacts ol fugitive

coul, but that such impacts, while comparatively modest, were at least measurable.?

In this proceeding, BNSF has abandoned any claims that reducing fugitive coal will
reduce its mamntenance-reluted expenses Indeed, BNSF's reply comments contain the profound
concession that shipper compliance with the safe harbor may not “have any impact on BNSF’s

cosls, certamly in the near future” |emphasis ndr.lc:l].’

This concession has major implications for assessment of the economic and public
interest merits of the safe harbor. It has alrcady been shown that the coal shippers cannot expect
1o receive more coal from each car as a result of application of the safe harbor toppers,” so the
only other plausible measurable benefits from the use ol toppers would be savings that stem from
reductions in needed maintenance effoils and expenditures on the part of BNSF. In Dust |, the
line-1tem coal dust cost impacts claimed by BNSF ranged from incireased undercutting and
shoulder ballast cleaning, to vacuum trucks, 1o mamtenance window costs, and more. My
rebuttal tesumony demonstraied the way BNSE's estimates had overlooked critical relevant

facts, including (a) the {{_}} that fugitive coal lorms ol the

materials that foul PRB rail ballast; (b) the nonthivial amount of fugitive coal that enters ral

' Dust 1. BNSF Reply VS Vanl look at pages 23-3 |
2 Dust |, AECC Rebuttal VS Nelson at pages 32-41
3 BNSF Reply, Argument at page 24

* Dust I, ARCC Rebutial VS Nelson at pages 42-44
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ballusL even when toppers are used; (¢} substanual discrepancies between the unit costs ol some
maintenance functions claimed in {{_}} vs. the values for the same unil costs
{{_} }, and, (d) the reduction 1n maintenance
window issues associated with the extension of triple-tracking and the introduction ol quadruple-
tracking on the Joint Line. I all of the various benefits previously tdemiified and claimed by

BNSF are, in fact, neghgible. the sale harbor would produce hicrally no quantifiable benefits.

The safe harbor therefore does not and cannot satisfy the optimality condition of being
the approach that maximizes the excess of benedits over costs, since it does not produce any
excess of benefits over costs. Indeced, Lthe greatest net benefit fiom the safe harbor toppers can

only be achieved by not using them.

Even under the more relaxed “reasonably commensurate” standard advanced by the
Board, it is impossible to view the expenditure of many tens of millions of dollars on topper
application as being “reasonably commensurate™ with zero langible benefits if there arc no
beneficiaries of a given actton, o1 if the benefits are negligible relative to the costs, cconomic
analysis would categonize the action as a misallocation of resources. The National Transportation
Policy provides the Board with explicit guidance 1o avoid such unsound cconomic conditions.®

Basically, BNSF's declaration on maintenance costs makes it impossible (o jusufy the safe

harbor using any type of conventional cost-benefil grounds.
4. 85 Percent Reduetion Standard

The absence of tangible cconomic benefits also highlights the arbitrary nature of BNSF’s
85 percent reduction standard. In atempling to explain BNSF's selection of the 85 percent

standard, BNSF 1eply wilness Bobb ieferences BNSFE’s beliel that it would be “commercially

% Section 10101(3)

(%]
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feasible to achieve an 85 peicent reduction™. Wiiness Bobb docs not explain what he means by

the phrase “commeicially feasible”. Normally, commercial feasibility would connole a situation
in which a rational busincss eniity would voluntarily underiake an action on the basis ol its own
self-interest Such seli-interest would normally be present only 1if the benelits of the action Lo the
cnlily maximized the excess of benefits over cosls among alteinative courses ol actien available

to the enlity.

In light of BNSF’s declaration that the safc harbor toppers do not produce tangible
economic benelits, 1t1s not possible 1o justily any particular percentage reduction standard as
“commercially feasible” Any reduction thai does nol produce cconomic benefits, but can only
be achieved through the expenditure of resources, will not be commercially feasible, The only
percentage reduction that would be even marginally justifiable, il it produces no significant

benefits, is one that can be achieved at no cost.5

Whal witness Bobb apparently means by “commercially [casible” is that coal shippers
have enough moncy to pay the cost of the toppers 1f' they were 1o be compelled Lo do so.
However, this 1s not a legitimate consideration in a public interest assessment of the safe harbor
toppers. The cconomic merits of the safe harbor toppers are determined by theu costs and
benefits, not by the availability of a party that could be forced to pay for them. Whether shippers

have the money or not. spending that yiclds no benefit is a wasle.

While BNSF has basically extinguished the possibility that its 85 percent standard could
be justificd on cconomic grounds, | would like to clarify some of the ponls made in my opening
verificd statement regarding the 85 peicent standard, which have been muddied by the reply

comments. First and foremost, based on the evidence 1 do not believe that any topper would

& See Secuon 11, helow.
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acwafly achicve an 85 percent reduction in the real-world conditions in which it would have to
perform. My opening verified statement described the systematic exclusion from toppe: testing
of many circumstances in which toppeis perform poorly, mcluding cold weather, wind and ram 7
Regarding cold weather, BNSF witness Emmiti observes that at lcast one topper was tested i
Mach and April, and that it gets cold i Wyoming in March and Apnl?2 However, he forgets 1o
meniion tha in (Y

-}} BNSF's 85 percent reduction standard.? Witness Emmiu also observes that the toppers

have a Jow freezing pomt. a lacioid that does not remedy or even acknowledge the

L
-

Witness Emmitt’s comments aboul the exclusion from the Super Trials of snmples
affected by rain are similarly misleading He clains that such samples were not excluded
because rain caused toppers to perform poorly,'’ apparently hoping that the Board is willing o
approve use of toppers without looking at any evidence regarding the frequency with which such

poor performance actually occurs.'? Likewise, he asserts that “the Super Trial included tests on

" AECC Opening VS Nelson at pages 40-44 In addition, | noic that BNSF has not disputed my observation that the

“g1zmo” unins used for PC lesting in the Super Trials appear to have been {
ﬁ}} {AECC Openmg VS Nelson at pages 44-45) 1 have wenufied three movements lor

topper esis in which the |

BNSE Reply VS Emntt at page 9.
? BNSF COALDUSTII 00573460-462
[ hese were described turther n AECC Opeming VS Nelson at page 41, paruicularly foowmnote 99
! BNSF Reply VS Emmitt at page 8,
12 Iy the Super Trials, a dehiberate and concerted ¢ffort was made 1o avoud sampling on diys when ran was forecast
Tor the piven mine or route of travel Winle some semples nevertheless expenenced ran in the middle or laver paris
ol their movements, 1 have identified only 3 movements that apparently experienced ran during the critical carly
part of the movement, before the wpper has fully cured In one of those three movements, which accurred on May
20, 2010, rain apparently contzibuted to the result that the average PC weight for untreated cars was {
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windy days™." but provided no substantive response to the evidence that wind caused the toppers

o /N /) <~ o |
_}} Wind is a particularly impottant factor in the context of lopper integrity

1ssucs; as BNSF's own witnesses have pointed out the thin topper layer, 1f applied with gaps or

inegulatities, is subject to “erosion™ and failure,

Thus, in combination with my findings regarding topper failure and the evidence that

mdicates the ketvood of ([
I} s cormmens i adress e

inconsistencics associated with BNSF's 85 percent standard do not mean that BNSF has
demonsirated anything about the achicvement of actual reductions over 85 percent. Instead, my
comments point out the inconsisiency between the Super Trial analysis proceduie and the
standard articulated by BNSF’s own witness", and the exaggeration by BNSF of the magnitude

of the further improvement that would be needed to meet the articulated standard.
5. Infrastructure Stability

Absent any type of cost-benefit jusuficauon, BNSF rests the entne 1atzonale for safe

harbor toppers on the “infrastruciure stability™ issuc.'S However, 1t fails to address effectively the

—

BNSF Reply VS Emmiut at page 9.
* BNSF Reply VS Bobb at page 2 afTirms that BNSF’s 85 percent reduction standard 1s supposed 10 be computed
relntive 10 conditions *, ,hefore shippers and nunes began taking any measures lo control coal dust losses ™

18« BNSI's objective i requining shippers to take measures 1o keep their coal i the loaded cars 15 not Lo reducce
maintenance costs but o ensure safe, rehiable and efficient PRB transportation ™ (BNSF Reply, Argument at pages

8
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wilhdrawal or disappearance of both of the sources of support the railroads (and the Boaid) have
1ehied upon for the proposition that fugitive coal possesses uniquely haimful propeities as a

ballast foulant,

In s decision in Dust [. the Board referenced the testimony in that proceeding of BNSF

witness Tutumiuer, along with studies ostensibly performed by FRA, as the basis for its view
that the propettics of coal dust make i1t uniquely harmf{ul as a ballast foulant Each of these is

discussed below
Tutumluer

In my opening verified stalement, [ noted that subsequent Lo his testimony in Dust [, Prof.

Tutumluer essentially {{_}}. Through (urther investigation, he found that
¢«
I ! fnc with sandard

cngmeering texts, but {{_}} the proposition for which the 1aitroads and the

Board had cited 1t.

Both BNSF and UP have attempted to refule my comments regarding {{_

I . vt then attempts are unavailing. UP claims that my comments
ging Profsor Toumiver's

23-24) “HNSIs ohjccuve 1s nol 10 reduce mmntenance costs but 10 climinate the serious nsks associnted with coal
ilsusl fouling in the PRB " (BNSF Reply VS Bobb at page 7)

{

OALDUS I'll 00305910-11) {1
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e, uP
disregards the fact that the same statemient could be made of other ballast foulants in the PRB,

and cven on lines that carry no coal ai all.

My point on this has never been that coal dust does not fill voids in rail ballast, or that the
addition of water 10 ballast highly touled with coal dust docsn’t afTcet the performance of the
ballast. Rather, my point has been that coul dust has never been shown to be dilferent from other

ballast foulants in this regard ' Professor Tutumluer’s more recent work {{_

_}} 1f Professor Tutumluer had stated on the record in
pus 1 o

-}}, the lailacy of BNSF’s attempts to blame coal dust — rather than {{_
—}} along with other considerations addressed in AECC’s

evidence = for inlrastructure instability problems would have been transparent

FRA

In Dust [. DOT’s rebuttal filing claimed that rescarch conducied al the Volpe Center

provided support for the proposition that coal dust 1s umquely “destructive” as a ballast foulant.

In a footnote, DOT supplied a link that ostensibly provided access Lo the relevant research, which

'7UP Reply, Argument ot pages 4-5

'* In Dust [, my reply venficd statement described how Professor Tutumluer's original findings that coal was
different from other foulanis resulied from Professor Tutimluer’s erronteous reliance on foulant weight miher than
cubic volume, and lis resulung comparison of ballnst that was fully fouled with coal dust to ballast that was only
pmtially touled with other substances, (Dust 1, AECC Reply VS Nelson at pages 2-5) Dngmecermg westimony on
behalf ol other parties — including UP — confirmed that cubic volume was the relevant consideration. (Dust 1. AECC
Rebuial VS Nelson at page 15)

. 10
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the Board referenced in iis decision, In its opening m this proceeding, DOT reiterated its position

from Dust [ that coal dust is an especially bad ballast foulant, relying on the Volpe research

As discussed in detail n the portuen of my reply verified statement in this proceeding
that addressed DO'I”s cluims,'® DOT has supplied a list of documents pertaiming to track
buckling.”® and links 10 4 specific swdies, but none of the studies support the proposition (or
which the Volpe rescaich has been cited In particular, they do not address the relative severity of

coal dust as a ballast foulant.

Summary

No one has disputed the proposition that excessive ballast fouling should be avoided and
that excessively fouled ballast iends to become unstable when wet. However, the porirayal ol
coal dust as a uniquely “destructive” foulant has no foundation in the evidence While it was

repeaied so oflen by the railroads that it appears to have taken on a life of its owa, it 1s

engincering ficuion that has been proven incorrect { {_}}.

The evidence shows that coal dust is in a category of foulants that railroads commonly
address through routine balast mainienance programs. The harms caused by coal dust stem from
the identifiable cffecis — if any — that coal dust has on the frequency of such required
mamtenance, As described previously, BNSIF has already conceded outright that the safe harbor

toppers will produce no significiant tangible effects of this type.

The explicil and exclusive reliance placed by BNSF on the proposition that coal dust is

uniquely destabilizing 1s unsuppoited, and ceitainly does not substantiate a need for coal shippers

'* AECC Reply VS Nelson at 18-19

2 Trach huckling™ may sound hike 11 15 relevant (o the track stability concems raised in this proceeding and in

Dust 1, but it relates to deformations of truck resulung from lateral forces associated with “lugh thermally-induced
compressive loads™ {1 € , expansion of long segments of CWR on hot days). 1t has no direct connection Lo the May
2005 PRB Joint Line derailiments, or any other actual or alleged ballast fouling issues in this proceeding or in Dust .
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1o spead many tens of nullions of dollars on toppers that have no other redeeming leatures oi

purpuse.
6. Topper Integrity

BNSF tries unsuccessfully to sidestep its own evidence that the sale harbor toppets are
unable 1o withstand the rigors to which they would be exposed, and that their effectiveness is far
lower than BNSF has claimed (and may well be negative). In my opening venificd statement, |
presented two sets ol photographs to address wopper integrily issues. In its reply, BNSF has
criticized my use of both sets of photographs, but cven a cursory review shows that BNSF’s

crilicisms are misdirccled, and that my use of the photos was fully appropiiate

Witnesses Carré/Murphy claim that the first two photos I included?' “are {{-

- . . . . . .
_}}.2' This criucism is erroncous, however, because [ did not claim or rely in any

way on the proposition that these two photos showed { ||| EGTGTGTGTNNNEGEEEEEEEE

My testimony was that “BNSF has supplied two images that illusuate { (||| Gz

Itis particularly odd to sec witness Carré take this position, becausc {{in March 2010 he

circulated photos “where the treaiment crust has separated and developed cracks™.}} and

wndicated s ¢ |

_}} It is difTicult to imagine a closer parallel to the use | made of such images.

The pncipal dilference between the two uses of the images {{_}} ts that

H_ }} Super I'mals, whilc mine occurred aften

' ALCC Opening VS Nelson at pages 22-23
2 3INSF Reply VS Carré/Murphy at page §
3 AECC Opening VS Nelson at page 22,

H INSF COALDUSTII 00573929
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all of the cvidence was in. It is troubling to thuk that witness Carré changed his mind aboul

displaying examples of { {_} t, and even about Lhe signilicance of { {_
I . solcly because of the severuty of the 4 {{| G ) o became

cviden during the Super Trials.?®

To illustrate that problem, I presented three photos in my opening verilied statement

which showed oot ([
I 15 hse e photos o

illustrate {{_}} conditions | observed in all {{I}} of the sets of photos taken at
Alliance, NI during Super Trial westing performed in September 2010, | cross-checked
ilentifyng information in each sct against available information regarding the schedule of topper
testing lo cnsure that the photos I selected depicted the peiformance of the indicated safe harbor

toppeir. Witnesses Carré/Murphy reler to two of those photographs and admit that they show

(N | ey scolae s
migh have been caused by (R

¥ BNSI witness Vanllook has made clear his disdaw for consultants who pander to therr cliewts' litigation strategy
THe seemns 1o thunk [ am one ol them, but he is wrong  He notes {correctly) that | have concluded that body treatment
and compaction have not been shown to be ciTective to reduce fugitive coal, but then ¢laims that coal shippers’
*“views on toppers are not be credited”, because they “are willing 1o endorse the resulis of passive collector tests that
suil their hgation objectives”™, {(BNSF Reply VS Vanllook at page 10) If this statement 1s intended 1o refer to me, 1t
nceds some facl-checking In fact, 1 have nol eriticized the use of passive collectors as a means of gnihenng data,
and wiiness Vanl laok does not and cannot offer any citation 1o demonstrate that 1 have ever made any such
cnticism My criticisms have been of BNSI™'s sumpling and analysis procedures, and are based on what the evidence
shows about the many steps BNSF has taken that have the effect of exaggeruung the elfectivencss of toppers and
concealing their infirmities under real-world conditions, The next ime witness Vanllook {eels the need to question
someone's professional integrity, he might want to speak with wiinesses Carré/M urphy, who seem to have had no
quulms about ielling the Board something dilferent about {} } than they previously had told witness
Vanliook and others at BNSF

2 AECC Openmy VS Nelson at pages 24-25
1 BNSF Reply VS Carre/Murphy at page 6
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Winesses Cairé/Muiphy appaienily want the Board 10 get the impression that the
{{_}} shown in the photos are not represenialive of likely topper performance in practice

i the sale haibor were found by the Board to be reasonable. i is essential to note, however, that

witnesses Cairé/Murphy have omitted any relerence Lo {{_}} from the
Super Tnal showing {{—}} that actually weie observed. [f wilnesses

Carré/Murphy can’t demonstrate that the photos involve cars or trains with known {{-
—}}, the speculiation they're trying 1o sell to the Board 1s completely
unsubstanuated, and is inconsislent with the { {_} L

Even ilthe I'uilurcs.dicl result from { {—}}, it would only
rcinforce my previous observation that the thin crust procluced by the low-waler safe harbor
toppers is inherently susceptible to { ||| GG - Giver
witness Carré's previous candid acknowledpement of the {{_
_,} }" blaming the Super Trial
{{_}} on H_}} does nol support at all the proposition

that peiformance would be better in practice.

It also should he neted that one of the reasons that witnesses Carré/Murphy have no
definitive answers on the causes of the two {{_}} they discuss — let alone the
general pattein of frequent {{_}} documentied further in my reply verified stalement
— is that BNSF has made no attemipt (o study the fliequency, incidence, circumstances, or

conscquences of { {_ }+} that were observed in the field. Witnesses Carré/Murphy

B INSI" COALDUSTI 00157227-28
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simply try to sofl-pedal the existence of cracks i the 1opper crust,?? noting that “()he question is

how much coal is allowed to escape™ 30

I agree that is the question; the problem is that this 1s a question for which these wiinesses

cannot provide an answer Knowing that toppers weie { {-} } — by its own consuliants’

definition — prior to the {{—} }*' and obviously being aware that the
movement from {{—}} proportion ol typical PR3 movemenits,

BNSF could and should have investigated (urther the { {_}} 1ssuc. BNSF has
provided the Board with no evidence upon which the Board could reach anything other than the

cbvious conclusions thal {{-}} the thin crust provided by the low-water safe harbor

oppers 1> ({ R ). -1 (S
—}} is a crucial issue that BNSF has failed 10 address.?? The safe
harbor is umcasonable becausc the thin crust provided by the low-waler sale harbor toppeis

{ {_ }}, and because BNSF can provide no assurance that

{ {_}} do not simply move fugitive coal losscs to points (urther along the route of the

movemenl, o1 even increase overall coal loss relative (o untreated cars.,

In light of the overwhelming {{_}} evidence of safe harboi {{-

-}} obsctved during field tesung, BNSF’s 1cpeated references to its laboratory testing of

* For example, they note the hypothetical possibility that “cracks may form in a topper crust without leading to a
substunuial loss in cost dust ™ {(BNSF Reply VS Carré/Murphy at 5) While this undoubiedly 1s possible, i is
irrelevant to the sufe harbor toppers, for which numerous photographs show {{
}} cracking As ndicated in my reply verified statement, the magnitude ol the {4
}) dwarfs the 225 lb coul loss experienced by untreaied cars, let slone the 225X 0 15=)34 |b
loss thal a treated car hypothetcally could experience while remaining in comphance with the claimed R85 percent
reduction

% BNST Reply VS Carré/Murphy at §
" The conclusion that {* }} are commonplace is substanuated fully by the comprehensive set of

{{-l } 1 provaded in my reply verified statement in response 1o BNSF witness Rahim’s ludicrous assertion that
|I11c toppers arrive ntact al destmation plants
2 As in the Wizard of Oz, the illusion of opper efTectiveness creaied by witness Vanllook requires that the viewer

not Jouk past the “curtun” BNSF crected at { (Il ). or the vanous curtains that keep from view {
_H-

15




PUBLIC

loppcrsn are particularly feeble and unpersuasive The laboratory tesuing provided a method for
screening candidate products. so that field testing resources would not be wasted on products
found n the lab 10 be poor candidates However, the laboralory testing, by its nature, could not
and did not simulate the performance of candidate products on full rail carloads of PRB coal
moving hundreds of miles without the benefit of laboratory protocols to stundm dize paiameters

like { {_}}. The ficld tests were needed preciscly

because of such inheient limitations of laboratory testing

When the ficld tests revealed { {—}} that the lab testing had not

identified, 1t simply reaffirmed the need for field esting On its face, the lab testing did not and
could not simulate all of the conditions that loads actually experience in transit, and thus did not
identify the {{_}} exhibited in the field tests by the safe harbor toppers. Under
these circuinstances, neither BNSF nor the Board can rely on lhc. lab testing performed on the
safe harbor toppers Lo excuse or overlook the ficld test 1csulis. Basically, the lab tests have been

trumiped by the H_}} observed in the Meld tests, and shown n the safle haibor

{{_}} I have presented

7. Environmental Issues

BNSF does not dispute much of the material in the discussion of environmental issucs
presented in my opening verified statement, particularly the absence of any demonstrated need

for fugitive coul control on the basis ol air quality. water quality or nuisance considerations.

M For example, witnesses Carré/Murphy lughlight the way SWA's Inb tests examined “the ability of the topper to
pravide a crust or [ilm that would necommodate shilting coal loads w transi™, F - al

uge 3) completely overlooking the {{
*} }. Likewise, witness Emmiit ailempts to rely on the lab tests lor the proposition th tests didn't

need 1o be pet formed under rainy conditions, since BNSF {§

}} (BNSI- Reply VS
Emmiit at page 8) As described previously, tlis proposition was not substanuated by the limited ficld westung
performed under {{- }} condhtions.
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BNSF witnesses Cané/Murphy criticize the poition of my discussion of environmental i1ssues
that addresses potennizl haims associaicd with the use of ioppers on ihe basis that the shippers on
the Super Trial Selection Commitiee already considered such issues. 1 agree that some
consideration of environmental issues was undertaken by the Sclection Commutiee; my concern,
which witnesses Carré/Murphy do not address, 1s that BNSF has been aware of a number of
specific potential environmental concerns for which 1 can find no record of a resolution by the
Sclection Commuttee, BNSF, or anybody else. For example, witnesses Carré/Murphy reference

rcloimulation of a {{-}} product to address H-}} concerns, but 1 huve found no

evidence o
I ¥ o ve cver been resolved. Likewise, 1 have found no
oiden ofa resowon o [

_} 1 Before the Super Trials BNSF witness Murphy characterized the

summary of environmental concerns in which these issucs were listed as {{_

—} },>7 but [ cannot confiim that they have ever becn addressed.

Likewise, BNSF's reply provides no indication that BNSF has done anything to address
the likelihood that 1ain could cause the discharge ol chemical compounds from the loppers inlo
the run-off from rail facilitics As discussed in my opening verified slatement, such issues arc
known 10 be of explicit concern to EPA when chemical toppers arc used on open coal storage
piles *® Whether or not BNSF thinks it can compel shippers to assume liability for such 1ssucs,
those 1ssucs must be taken into account in assessing the reasonableness of the safe harbor

provision.

¥ BNSF Reply VS Carré/Murphy at page 7.
% BNSF COALDUSTII 00580395

% BNSF COALDUSTII 00580406

3 BNSF COALDUSTII 00329132-33.

M AECC Opening VS Nelson a1 pages 32-33
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8. Other Locations

BNSF continues 1o try (o bootstrap its planned use of toppers through references to lopper
usc at a very small number of other locations. 1lowever, those ather locations for wiich BNSF
has supplicd documentation all involve situations where coal cust raised nuisance impacis on
third parties, and toppers were applied in response to actions taken or requests made by relevant

governmental authontics

BNSF has supplied no evidence of a precedent for the usc of toppers to ensure the
stability of rail infrastructure, o1 for any puipose other than responding to nmisance dust
complaints. Indeed, as shown in further detail in my reply verified statement,” the evidence

reveals many {{_}} BNSF’s planned usc of toppers and the small

numbei of other situations where toppers are used on railcars in transit, including {{_

_}}. The closer one looks at the other locations, the clearer it becomes that the

proposecd safe harbor is completely unprecedented.

BNSF has not identificd any place in the world where a railroad imposes on coal shippers

an obligation Lo spray toppers on their coal cais to reduce fugitive coal — except the PRI3
9. Improved Fugitive Coal Containment Already Achicved

In its reply, BNSF continues its ciforts to marginalize or deny the improvements in
fugitive coal containment that have been achieved through actions other than application of

chemical toppers. For example, witness Emmitt spends several pages backuwacking from previous

¥ BNSI™ Reply, Argument sl page 3.
“ AECC Reply VS Nelson a1 pages 20-23
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rescarch showing dust reduction henefits associated with changing the mine coal crushing

standard from 2 inch minus to 3 inch minus."'

A descniption of the improvements in fugitive coal containment that have been achicved
through acuions other than application ol chemical 1oppers was provided in my opening venfied
statement,*”? Several of these actions were expected on the basis of testing by BNSF’s consultants

to produce meaningful reductions in fugitive coul releases For example, westing by BNSF’s

consultans concluded that ¢ (R
I il 1 15 understood hat
some amounl of imprecision may exist in the cxact estimules, the proposilion that a meaninglul
dusting reduction could be produced by 3" coal { {| NG
1,

Al the time this analysis was performed, BNSF and its consultants had cnough confidence in the

conclusion thiat they { {5

Now, in contrast, BNST acuvely disparages the polenual clTecliveness of 3” coul by
citing, for example, the fact that additional fines may be created when cars are loaded, ctc Such
disparagement is not based on any type of new informauon or further invesugauon Rather,
BNSF apparently now is willing to throw its own methodologies and consultants under the bus in

oider to create a false impression thal toppers are the only option for controlling fugiuve coal

*! BNSF Reply VS Emmutt at pages 13-16.

2 AECC Qpeming VS Nelson at pages 35-37

* BNSF COALDUSTII 00581049; UP-AECC-00003869

** See Dust I, BNSF COALDUST 0000666

S HNSI* COALDUSTII 00581049; UP-AECC-00003869 Likewise, BNST® and nis consultants were sufTicientl
conlident in the {

} (BNSI" Opening Vs

anl look, Exiubit 1 at pages 1, 17)
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In this context, however, BNSEF’s inability o quantify the impacts ol coal dust on its
current and futwie mantenance acuvitics and costs forms prima facie evidence that such impacis
now are small or neghgible. Given BNSFE’s claims (rom the more distant past of being inundated
in coal dust, BNSF’s curient inability to quanufy an impact of coal dust on its costs alTirms that

substantial reductions in fugitive coal deposition already have been achicved
10.  BNSF’s Reliance on Load PProfile Monitoring

In its reply, BNSF uses 1ts monitoring of load profiles in an attempt to disavow the coal
containment achicved through profiling T'or example, witncsses Cairé/Murphy argue that it was
appropriate to ignore dusting reductions from profiling in the Super Trials because "the
performance of the mines in achieving ciTective grooming of coal loads was crratic™.*® However,
BNSF’s claims arc sclf~contradictory, and illustrate yet another way in which BNSF sceks to

make shippers responsible for BNSF's own actions.

BNSF formery used (| I
_}} used Lo measure dusting levels (at MP 90 7 on the PRB Joint Line) for

the coal dust program that the Bomd found in Dust 1 to be unreasonable BNSF's monitoting

regularly finds thai on the order of { {-}} of all iratns exhibii profile imperfections thal cause

thom to "fair” she { (|}

The reported {{JJl} } do not jusufy BNSF*s neglect of profiling benefits for at

least two major reasons. First, all of the loads. {{—}}.

have been profiled according to the “modified chute” design specified by BNSE, and bear no

6 BNSF Reply VS Cané/Muiphy at page 7
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relation to the {{_ 4} thai chanacterized most PRI3 loads

belore the modificd chule design was promulgated. (Indced, in advancing this 1ationale for
ignoring the benefits of profiling, witnesses Carré/Murphy scem Lo have forgotien that they were

the witncsses who demonstrated the dramatic improvements associated with profiling in the first

place.”) {-}} means that the profiled load fails to conform with { { | || EGTGEG
g —

-}]50 but this does not mean that the load would be as likely to experience coal dust
deposition as were the unprofiled loads that form the baseline for the fugitive coal reduction

BNSF secks Lo achieve.” BNSF has no basis to assert that loads with such {{_

_ }} do not achicve any of the benefits of proliling
Sccond, the location where BNSF monitors piofiles is {{—

- }}, and trains fiom some mines may have travelled 100 miles o1 more before their profile
is assessed Obwviously, events that occur after the train leaves the mine can afTect the measured
profile, and even BNSF acknowledges that “coal in moving rail cars .shilts and is redistributed
over the course of a train lri;:.”"’2 BNSF atlempts Lo skirt this issue, however, by claiming that
load shifis that occur away from the minc automatically cause the load to move toward a more

perfect breadloaf piofile *

Unlortunalely, the willingness ol BNSF’s consultants 10 assume that the actions of

enroute [orees produce a breadloaf profile reflects the same Mawed thinking that is responsible

for the {{_}} The breadloaf profile may have
*? BNSF Opening VS CarréMurphy. Exhibut 3 shows the { (NN

}} the modified chute design.
BNSEF COALDUSTII 00000289-90

' BNSF Reply VS Dobb at page 2

52 BNSF Reply VS Carré/Murphy st page 3.
3 INSF Reply VS Canté/Murphy at page 4
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been designed and intended 1o approximate the natural reposc of a load of PRB coal, but the

cvidence shows plainly that the impacts, forces, and vibiations that a load experiences n transit

H—}} the breadloaf specifications. While {{-
-}} is apparent in many of the {{— }}, 1t has been
{i—}}"I and was documenied with precision in a study conducied by

UP_SS

e «
-}} and disproves the CarréfMurphy autempt 1o defuse the problems created by the
instability of the bicadloaf profile w transst. i spectfically { {—
—} } the breadloaf ptofile with the application of toppers.

Witnesses Carré/Murphy likely arc correct that the breadloal profile “will shifl less in transit as
compared to the uapezoidal profile that PRB mines previously used™,* but that docs not

establish that its stability is adequate to supporl use of fragile low-water toppers.

Witnesses Cané/Murphy crilicize my reference to the ““garden bed” profile used in

Australia, but they have missed the underlying pomt. In both the Australian and Canadian

cxanvle, { (T

M1

}} no menuon of loads shifumg toward a breadloafl shape, or of such a
shupe remaming sinble aller being achieved.

 UP-AECC-00005599-601 UP incxplicably complans about AECC's purported reliance on that study for issues
relaied 1o “coal loss™, {UP Reply, Argument at pages 4-5) bul my opening verified statement plainly relied on the
study for the same evidence of {{ } us UP cited in its reply UP's Turther claim that its stud
supports use of Ioppers because there was { |
}} 15 invalid because it ignores vanations within the traun i the unpacts, lorces and vabrations that
1} the thin

act tof{
crust provided by the low-water sate harboi loppers
% BNSI Reply VS CarréMurphy at page 4
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—}} - was needed, While grooming Lo a flatter profile does tend to
produce a small area of sicep slopes on the sides of the load, 1esearch has concluded that {{.
I T s of witnsses

Carré/Murphy to disregard this possibility, and to assume that cnroute lorces expenenced by
PRB railcars me basically benign with respect to profile issues, is at the heart of many of the

problems associated with BNSF's proposed safe harbor.

An example of this can be seen in the {{_
-}} caused by the presence of { {_} } 3 Without any observation of the
rain when 1t left the loadout. BNSF 4 { ||| NG
N )} vvever, B docs ol
consider the possibility that the coal was properly within the car when the tramn left the loadout,
and only { {|| [} ; 2s o resu!t of caroute forces. In patticular, in Dust 11
presented unrebutied testimony that a { ||| | NG
-}} the Jomt Line bridge over the Cheyenne River,® and that {{_
_}} significant slack action at {{-}} (the bottom ol a “big sag™) [FBNSF
1sn't going to dispute that slack action severe enough to {{_
_} }, it ticeds to explain how it knows that the shippet’s

subslandard loading of railcars - rather than BNSF”s tramhandling - is responsible for { {-

I

57 See, for example, BNSF COALDUSTIN 00007370
5% Dusi 1, UP-AECCRN-0003565 (lower left photo).
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Four new picees of cvidence corroborate BNSF’s contribution to the problem about

which i complams.Firs, o

I ; [~ =y opinion, the most likely cause of this pattern 15 a slack action impact { (|}

A T cxplins e cbserved

pattern of { {_}} far better than could any credible hypothesis about loading. {{

}IBNSF COALDUSTI! 00116820
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The second picece of corroborative evidence is provided in internal communications

et o ¢
1

longitudinal redisiribution of coul within railcars is strongly sugpestive of significant slack aclion

impacls

The third picce of corroborative evidence is provided (rom {{—

HE

The fourth piece of corroborative evidence is provided by an cxtension of the analysis of
RTEPS data | peiformed in my opening venfied statement, 10 encompass the time when the
sampled train moved thiough Crawford, NE. Crawford lies at the foot of “Crawford Hill”, a
comparatively steep and arduous ascent for a loaded PRB coul tram Indeed, it is undersiood that

BNSF uses helpers appended to loaded coal trans just north of Crawlord to assist in the ascent

The RTEPS record for the sampled train shows that at approximately {{_

# UP-ALCC-00005242
® UP-AECC-00006328
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was the case in the RTEPS analysis presented in my opening venified staiement, the coal dust

signats | (N

I
I

I

C
I

-}
The most intcicsting coal dust signal, however, occurs in the vicinity of {{_

I | 1, he cnire
area generally south of Elm Sucet {{_}} 1s conducive {o slack action

due 1o the iniuial tansition to the H-}} ascending grade at that point. This area is ol
interest because it includes the area immediately south of Anin Street {{_
-} }, from which dramnage from BNSIF's right-of-way in March 2010 damaged a local
organic garden in an incident BNSF brought to the Board’s attention in ils oral argument in

Dust [.

BNSF auempted to seize on the black color of the residuc to claim this incident
illustrated the need for shippeis to lake action 1o control coal dust. In fact, press repoits plainly

and repeatedly refeienced the presence of “chunks of coal™ as well as other black 1esiduc on the

6 11 should be noted that {

} To un even greater extent than was the case in the

RTEPS analysis presented i my opemng venified statement, idennifiable sources of impacis and vibrations account
ror ().

26




PUBLIC

organic [arm propt:rly.62 For chunks of coal 1o fall from a loaded PRB coal train on that part of

Crawford Hill, it is a vutual certainty that significant slack action was the cause.

This incident illustrates in microcosm the 1ssues facing the Board in this proceeding,
BNSF’s tiainhandling practices on PRB coal trains permit slack aclion so severe that chunks of
coal are spilled out of railcais. BNSF tries to imposec a unilateral responsibility on shippeis o

keep coal in railears no matter what BNSF does to the railcars in transit, but the thin, fragile low-

walcr topper films they offer foi this task have been shown 1o be { {_
I

Under these circumslances, the Board should put a stop 10 BNSF's practice of passing Lthe
buck to shippers for problems that BNSF causes [t would be unreasonable to impose on shippers
requirements to apply remedies of questionable cffectiveness that cost many tens of millions of
dollars annually while excusing BNSF from any responsibility for its dircet role in causing

releases ol fugitive coal
11.  Good Railroading Leads To Cost-Effective 'rogress

Fram the outset AIECC has pointed out the need for the railroads to take responsibility (or
the portion of fugitive coal that results from railroad operating and maintenance practices that
afTect aatlcars in transit. UP’s autempl to criticize AECC’s cntation w0 a UP siudy highlights the
way the Board should be looking to good railroading — not non-cconomic toppers — as the

primary source of further, cost-clfective progress on fugitive coal contamment.

UP complamss that the UP study ol modulus 1ssucs [ 1efeienced in my opening verified

stalement {{_}}, and with that | agiee completely, since [ never

% See, for exomple, “Coal Dust RunofT Inundutes Crawford Fanuly's Organmic Garden”, Rapid City Joumal (Muy 7.
2010).
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claimed or relied on the proposition that it did. % The UP study was undertaken (o examine

¢ |

o
gt

I cited this study as being relevant to coal dust because the impacts, forces, and vibiations
to which coal louds are subjected due 1o modulus changes were identified by my work in Dust I,
and corroboraied in my opening verified statement, as a significant cause ol fugitive coal
releases. The relevance of the UP study is further emphasized by the way il illuminates the ikely

cause of onc of the substantial PRB rail in{rastructure problems identified by UP and discussed

in my work in Dust1 Specifically, in Dust |, | presented a {_

8 P Reply, Argumen: at page 5, footnote 9 | also welcome the reminder from UP of 1ts witness Connell’s
observations in Dust [ regarding “accumulauans of coal dust ..at many locations that do not mvolve switches or
bridges ™ Such accumulations me fully consistent with both my generul findings regmding the role of forces,
mmpacts and vibraions in causing releases of fuginve coal, and my specific findimgs from the analysis ol RTEPS
data undertaken i my opening verified stalement {AECC Opening VS Nelson at pages 16-20) and extended above.
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UP’s study of modulus i1ssucs identified { {_
I
A Uy —

_}}, and the tendency of coal dust to accumulate on the culvert resulied both

from the impacts, foices, and vibrations stemiming liom {{_

-}}. From the ouiset, the release of fugitive coal at this location - and other locations

S UP-AECC-00004677
8 UP-AECC-00004674-7%
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where fugitive coal releases arc caused by modulus changes - can be scen as a symplom of an
underlying enginecring/design issue that would warrant attention and remedy even if PRB coal

were moved in sealed cars with no possibility of fugitive coal 1cleases.

For the purposes of this statement, [ will use the shoithand “good railicading™ to reler 1o

1a1lroud actions 1o address enginecring/design issucs of this 1ype. From Dust [ and the recerd in

this procceding, I belicve the Board should give weight to at least four additional examples of
ways that good railroading already has addressed significant portions of the problems once poscd

by lugitive coal. These include:

- (I As discussed in my opening verified statement, BNSF has
undertaken a progiam of { {_}} on the Joint Line. * This program

wponded (N
) -rosocctive of coal dust, but had the side

benelit of enhancing coal containment by reducing or eliminating the sources of
vibrations and impacts that previously shook disproportionate quantities ol coal from
ralcars {{-}}.

- _Capacity enhancements The addition of third and (in some arcas) fourth main lines
provided Joint Line capacity commensurate with the volume growth that had been
achieved. As discussed in Section 3 (above), these capacity inereases also had the
clTect of enhancing the availability of mainienance windows. Triple tracks spaced 25°
on center genetally permt full-speed, high-capacity directional operations over the

two remiuning tracks even when one track is taken out of service for maintenance.

# AECC Openmg VS Nelson at page 36
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The capacity enhancements were undertaken for reasons unrelated 1o coal dust, but
had the effect of greatly reducing the operational burdens associaled with
maintenance windows, including windows prospectively needed to address coal dust

Issucs
- 1_{_}_}_. A document produced in Dust [ indicated that railroads were
giving carclul consideration to issues related lo {{_

-} }.67 This consideration mvolved issucs unrelated o coal dust However, as

concluded in my work tn Dust | and affirmed in my opening verified statement,

¢ .|
—}}. To the extenl that the rescarch leads to {{reduced

maximum speeds for HAL traffic due 1o infrastructure wear considerations}}, it

would also tend to reduce deposition of fugitive PRB coal.

- Maintenance improvements. Similar in effect 1o the {{_}] discussed
above. clforts made by BNSF in the aliecrmath of the 2005 deratdments to {{-

_}} have had the effect of providing a smoother
ride for PRB coal wraffic With { (|| ;. -

resulting improvements n ride quality have tended 10 reduce the deposition of PRB

coal

The shared theme in all of these examples of good railroading is that sound ruil
infrastructure goes hand-in-hand with the provision of a smooth 11de. Situations where railears

experience particularly high enroute impacts, lorces, and vibrations tend to be sitvations that also

¢ Dyst [, BNSF COALDUST 0019798-805
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arc denimental 1o rail infrastructure and/or indicate a nced for maintenance or other corrective
action. When high enroute impacts, forces, and vibrations cause fugitive coal to be ieleased from
1ailcars, 1t 1s a symptom of underlying infrastructure and operational issues the 1ailroads have an

ability, incentive, and demonsuated propensity (o address

In the context of the 1ssues heing considered in this proceeding, good railroading 1s by far
the most cost-clfective method for controlling fugitive coal dust, because it addresscs the
underlying causcs of dust refeases but docs so for reasons unrelated (o coal dust ?ut another
way, it is in the interest of the railroads to eliminate many of the causces of tugitive coal even if
no coal moves on a given line I3ecause good rallroading reduces or eliminates the causes of
fugitive coal deposition for essentially zero incremental costs, 1t is, by definition, the most cost-
cffective passible method of coal retention. The Boaid should not institutionalize an expensive

solution to a problem that largely can be fixed through good raillroading
12, AECC’s Unchallenged Evidence Shows Good Railroading Can Achieve Large Gains

The raslroads have offered no reply (o the analysis presented in my opening statement,

which illustrated, using an example diawn from BNSF’s own RTEPS data, how good rarlroading

would address {{|| GGG ; ) (us1/ve coal releases. That analysis
T — e ———
I ————

locations. Fugitive coal releases do not result {rom improper loading ol coal i 1ailcars, or from

any intrinsic characteristic or defect in PRB coal that would cause it 10 leave railcars in

significant quantities absent such { {_} }. which typically can be remedied

through good ruilroading.
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