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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB DOCKET NO. FD 36064
GENESEE & WYOMING INC.

— ACQUISITION OF CONTROL EXEMPTION —
PROVIDENCE AND WORCESTER RAILROAD COMPANY

REBUTTAL OF GENESEE & WYOMING INC.

Genesee & Wyoming Inc. (“GWI”) commenced this proceeding by filing a petition (the
“Petition”) for an exemption to acquire control of Providence and Worcester Railroad Company
(“P&W?”). Pursuant to the schedule issued by the Board in a decision served September 20,
2016, a number of parties filed replies to the Petition, some of which requested conditions. GWI
1s filing this Rebuttal to respond to the replies, including the requests for conditions so that the
Board will have a complete record on which to rule on the Petition.

To the extent the Board is handling this matter under its modified procedures, GWI as the
petitioner believes that it is permitted to file this rebuttal. See 49 C.F.R. §1112.2 (allowing
“rebuttal” to a “reply,” but not replies to rebuttal material). Additionally, to the extent the replies
that have been filed include requests for conditions, GWI believes that it should be entitled to file
responses to the requests. Given that the Board’s decision served September 20, 2016, however,
did not specifically provide for a rebuttal, GWI requests that the Board accept this rebuttal to the
replies filed by various parties to the GWI Petition. To the extent the rebuttal is considered a
“reply to a reply” that is not generally permitted under 49 C.F.R. §1104.13, GWI requests that
the Board accept this short rebuttal in the interest of having a complete record. Allowance of the

rebuttal will not prejudice any parties, and will not unduly prolong the proceeding. See City of
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Woodinville — Petition for Declaratory Order, STB Docket No. FD 35905 (served October 7,
2015), slip op. at 4.
DISCUSSION

The replies filed by various parties fall into several distinct categories of filers, and this
Rebuttal will address each group as a whole, except where unique relief has been requested by a
particular party. None of the replies specifically asks that the GWI Petition to control P&W be
denied. Some, however, request that the Board’s approval of the transaction be conditioned.

Under 49 U.S.C. 11324(c), the Board has authority to impose conditions on a transaction
subject to Section 11324(d) to ameliorate competitive harm that would result from the
transaction. See Norfolk Southern Railway Company, Pan Am Railways, Inc., et al.— Joint
Control and Operating/Pooling Agreements —Pan Am Southern LLC (“PAS”), STB Finance
Docket No. 351471 (served March 10, 2009), slip op. at 5; Kansas City Southern —Control — The
Kansas City Southern Railway Company, et al., STB Finance Docket No. 34342 (served Nov.
29, 2004), slip op. at 16. However, where the conditions sought by the parties do not relate to
the preservation of competition, or do not relate to harmful effects caused by the transaction, the
imposition of conditions is not appropriate. See PAS, supra at 5. GWI reiterates its position as
set forth in the Petition that there will be no anticompetitive effects from its acquisition of control
of P&W, and GWI does not believe that any of the individual requests for conditions are
justified. However, in order to ameliorate some of the concerns raised, GWI is willing to make

certain commitments as set forth herein.
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1. Other Railroads.

No railroads in the region served by P&W filed any replies in opposition expressing any
concerns, competitive or otherwise, regarding the proposed control of P&W by GWI. Vermont
Rail System filed a reply fully supporting the transaction. The only other railroad that filed a
reply, Springfield Terminal Railway Company (“ST”), also supports the Board’s approval of the
transaction, subject only to the confirmation it received from GWI that GWI will not interfere
with ST’s ability to interchange with CSX Transportation (“CSXT”) in Worcester, MA, in
violation of applicable law or P& W’s existing Grant of Trackage Rights to CSXT dated June 30,
1989. As indicated in ST’s reply, GWI has agreed that its promise not to interfere can be entered
by the Board as a condition on any approval.

2. Shippers.

The replies evidence widespread shipper support for the proposed transaction. Twenty-
six shippers filed supporting letters or verified statements to evidence their support. Only one
shipper, American Rock Salt (“ARS”), has raised concerns, and its concerns relate primarily to
pre-existing issues that it appears to have with an unrelated GWI subsidiary. While ARS
complains about lack of cooperation from its serving carrier in New York State, ARS presents no
evidence to support its concerns that the proposed acquisition of control of P&W will exacerbate
its issues. Indeed, ARS in its reply does not suggest that there is any condition that would
address its concerns, nor does it request any condition. ARS has not demonstrated any specific
rail route or rail service option that would become unavailable as a result of the proposed

transaction to a shipper. While it is unfortunate that ARS is not happy with its unrelated serving
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carrier, the replies of the other shippers show that ARS’s experience is unique. No conditions to
protect shippers have been requested, nor are any justified.
3. State Departments of Transportation.

The proposed transaction has wide support in the New England region. The Connecticut
Department of Transportation, the Vermont Agency of Transportation, the Maine Department of
Transportation and the New Hampshire Department of Transportation all filed statements in
support of GWI’s proposed control of P&W. The Rhode Island Department of Transportation
filed a statement in support of passenger service, which will be discussed in Section 4 below. It
did not raise any competitive concerns regarding the transaction.

Massachusetts Department of Transportation (“MassDOT”) filed a reply that focuses on
concerns that it has about pre-existing problems with delays of Amtrak service on unrelated lines
of railroad which MassDOT asserts have been caused by another GWI subsidiary. GWI
vehemently disputes MassDOT’s characterization of the causes of the Amtrak delays, but will
not publicly debate the unrelated issue in this proceeding, particularly when, as MassDOT notes,
it is already the subject of negotiations among MassDOT, Amtrak and the relevant GWI
subsidiary. MassDOT additionally raises an unsupported concern that GWI’s acquisition of
control of P&W will deplete GWI’s funds needed for future repairs on this unrelated line. GWI
is a publicly-traded holding company and an examination of‘ its publicly available financial
statements would demonstrate that GWI’s financial condition is much stronger than P&W’s, and
that it has access to ample funds that can be provided to cover any necessary capital needs of all
of its subsidiaries.  Furthermore, GWI, as a holding company, operates its railroads

independently, and the profitability and capital needs of one subsidiary railroad do not affect
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those of GWT’s other operations or subsidiaries. MassDOT does not raise any legitimate or
supported concerns that, post-closing, P&W will not continue to be maintained in a safe and
efficient condition. Since MassDOT has not demonstrated any anticompetitive effects from the
proposed transaction, no conditions are justified.

4. Proponents of Passenger Service.

A number of elected officials, the City of Worcester, the Rhode Island Department of
Transportation, and several passenger groups have filed replies to express their support for the
passenger service that Boston Surface Railroad Company, Inc. (“BSRC”) proposes to provide, as
well as for an existing seasonal excursion service provided by P&W to benefit the Blackstone
Valley Tourism Council (“BVTC”). In addition, BSRC has filed a reply seeking to have GWI
“clarify its position with respect to BSRC and confirm continued negotiation with BSRC so as to
reach a mutually acceptable final agreement.” BSRC reply, p. 3. BSRC goes on to additionally
request that GWI be required to have P&W host and operate BSRC equipment over BSRC’s
proposed route, despite there not being any existing agreement on the terms of any such
operations. BSRC, reply, p. 4. It is important to note that none of the various replies suggest
that the proposed transaction should not be allowed to proceed.

Excursion service is not subject to the Board’s jurisdiction. The excursion service here is

>

provided seasonally by P&W, including the BVTC-sponsored “Polar Express.” Arrangements
are made between P&W and BVTC on a year-by-year basis. Agreements are in place for 2016.
P&W will continue to honor its 2016 agreements.

Additionally, the Board should take note that, while BSRC has been authorized by the

Board to provide interstate commuter passenger service over the P&W lines, the Board’s
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decision does not require P&W to make its facilities available to BSRC or to handle BSRC’s
trains. See Boston Surface Railroad Company, Inc. — Petition for Partial Exemption from 49
U.S.C. Subtitle IV (“Boston Surface”), STB Docket No. FD 36043 (served September 15, 2016).
As noted by the Board in its decision, BSRC sought authorization “pending entry into a final
agreement with Providence and Worcester Railroad.” As BSRC confirms in its reply, it has not
yet reached an agreement with P&W for the use of its facilities or to operate BSRC’s trains.' All
that is in effect between BSRC and P&W is a preliminary agreement that includes a commitment
to negotiate in good faith. The preliminary agreement sets forth preliminary expectations and
understandings of the parties and is non-binding. See BSCR’s Petition for Partial Exemption,
Exhibit D-1, filed June 22, 2016, in Boston Surface. P&W will continue to honor the
preliminary agreement and will negotiate in good faith. On the other hand, the nature of BSRC’s
reply and the conditions it requests would preempt the contemplated commercial negotiations.
Since GWI filed a petition for exemption it was not required to include an operating plan
or to specifically discuss impacts on commuter and passenger rail transportation. With a petition
for exemption, GWI is only required to demonstrate (1) regulation is not necessary to carry out
the rail transportation policy of 49 U.S.C. §10101, and (2) either the transaction is limited in
scope or regulation is not needed to protect shippers from the abuse of market power. The focus
of the standards for an exemption is the effects of the proposed transaction on competition.
Despite BSRC’s citation of a potentially contrary dissenting opinion, the Board has held that in

control proceedings, passenger service issues generally do not involve adverse competitive

! BSRC will also need to reach an agreement with the National Railroad Passenger

Corporation (“Amtrak™) to travel on and use Amtrak-owned infrastructure, including trackage,
signal systems, and stations. See BSCR’s Petition for Partial Exemption, Exhibit D-2, filed June
22,2016, in Boston Surface.

205107587.2



impacts, and the issues between parties and passenger service providers are better left to private
commercial negotiations. Commuter Rail Division of the Regional Transportation Authority,
Metra v. STB (“Metra”), 608 F.3d 24, 32 (D.C. Cir. 2010). Based on the foregoing, no
passenger service conditions are justified.

Notwithstanding, GWI has no intention, assuming its control of P&W is approved, of
having P&W seek to avoid its contractual obligations. GWI confirms that P&W will comply
with the preliminary agreement and continue to negotiate in good faith with BSRC. GWI cannot
guarantee the result of the negotiations; BSRC’s request that GWI agree that P&W will allow
BSRC to operate over the P&W’s tracks would circumvent the existing preliminary agreement
between BSRC and P&W to negotiate in good faith, and should not be imposed by the Board.
See Metra, supra. GWI also commits that it will agree to an extension of the current due
diligence period from December 31, 2016, until March 31, 2017, if BSRC has not completed its
due diligence because completion has been delayed as a result of the control proceeding.

Additionally, P&W will fulfill its agreements to provide excursion service for BVTC for
the 2016 season. Moreover, GWI commits that P&W will also agree to negotiate similar
arrangements with BVTC to provide seasonal excursion service in 2017. Thereafter, P&W will
review BVTC’s requests for excursion service on a year-to-year basis just as P&W has done in
the past.

5. Labor.

Two unions that represent P&W employees, the Transportation Communications Union /

[AM, AFL-CIO (“TCU/IAM”) and the Transportation Division of the International Association

of Sheet Metal, Air, Rail and Transportation Workers (“SMART-TD”), filed replies. Both
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unions represent employees of P&W and are parties to collective bargaining agreements
(“CBAs”) with P&W. Both unions agree with GWI that New York Dock represents the correct
level of labor protection to be applied in this proceeding. What the unions disagree with is
GWTI’s request that the Board confirm that GWI should not be required to negotiate an
implementing agreement prior to its acquisition of control of P&W. The unions argue that, even
though GWI has not made any determinations about post-closing changes for covered
employees, GWI should have to negotiate an implementing agreement before assuming control
of P&W.

Specifically, TCU/IAM argues that there is no dispute that a “consolidation” is occurring.
TCU/IAM reply, p. 2. However, although P&W will be “merged” with a newly-formed
acquisition entity, P&W will be the surviving entity in the merger, and there will be no
consolidation of railroad properties or operations of multiple carriers. The governing statute, 49
U.S.C. §11323, covers “consolidations, merger and acquisition of control;” this proceeding
involves an “acquisition of control” of at least two rail carriers by a person that is not a rail
carrier, 49 U.S.C. §11324(a)(4), and not a consolidation or merger. This is not a transaction
where entities, operations or rosters of multiple railroads are going to be merged or combined at
the time of the transaction, or where the employing railroad will no longer exist. Thus, there is no
need for implementing agreements prior to closing.

While the negotiation of an implementing agreement prior to closing may be necessary to
address the “dramatic and wide-ranging consequences” for covered employees when a
consolidation or merger of railroad properties or operations is involved (TCU/IAM reply, p. 3),

there are no such consequences in control transactions such as this where P&W will continue to
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operate as a separate railroad with its existing properties and covered workforce under existing
CBAs. There is no basis for distinguishing this transaction from the transaction in PAS, supra at
16-17, where the Board found that implementing agreements did not have to be negotiated prior
to closing.

P&W covered employees will receive the full protection of the New York Dock
conditions. As indicated in the Petition, GWI acknowledges that under Article I, Section 4 of the
New York Dock conditions, it will be required to give 90 days' notice, and to negotiate, before
making changes in operations, services, facilities or equipment until the provisions of Section 4
have been satisfied. Petition at 11. In the event this language is not clear, GWI specifically
confirms that post-closing, P&W does not intend to terminate or displace any P&W covered
employees as a result of the proposed transaction. P&W will continue to honor all current
CBAs, and to negotiate all expired CBAs in good faith. For the foreseeable future, there will be
no adverse effect on P&W covered employees because work will continue to be performed under
existing CBAs by the same P&W covered employees who are currently performing the work.”
There will be no adverse actions with respect to covered employees as a result of the proposed
transaction unless and until P&W first provides its covered employees and their union
representatives with at least 90 days’ notice, and compliance with the other requirements of
Section 4 of the New York Dock conditions. GWI is not seeking to avoid the imposition of New
York Dock conditions, or the obligation (post-closing) to give notice and negotiate an

implementing agreement if and when appropriate.

2 Both TCU/IAM (reply p. 4,5) and SMART-TD (reply 4,5) raise this as the determinative
factor in Norfolk Southern Railway Company, Pan Am Railways, Inc., et al. — Joint Control and
Operating/Pooling Agreements — Pan Am Southern LLC (“PAS”), STB Finance Docket No.
25147 (served March 10, 2009).
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CONCLUSION
For the foregoing reasons, GWI requests that the Board, under 49 U.S.C. §10502, grant
the Petition to exempt GWI’s proposed acquisition of control of P&W from regulation under 49
U.S.C. §§11323-11324, subject only to compliance with the commitments specifically made by
GWI herein.

Respectfully submitted,

One Corfm{nerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky@clarkhill.com

Dated: October 20, 2016 Attorneys for Genesee & Wyoming Inc.
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VERIFICATION

I, Allison M. Fergus, General Counsel & Secretary of Genesee & Wyoming Inc.,
verify under penalty of perjury that the foregoing is true and correct. Further, I certify that I am
qualified and authorized to file the foregoing document.

Executed on October 20 20186.
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CERTIFICATE OF SERVICE
[ hereby certify that on this date a copy of the foregoing document was on each of the

parties of record in this proceeding, in the manner shown, on Exhibit A to this Certificate of

Service.
// (
Eric M. Hocky
Dated: October 20, 2016 /
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Exhibit A
By email:

Edward D. Greenberg

GKG Law, P.C.

The Foundry Building

1055 Thomas Jefferson Street NW
Suite 500

Washington, DC 20007
egreenberg(@gkelaw.com

Robert B. Culliford

Pam Am Railways

1700 Iron Horse Park
North Billerica, MA 01861
rculliford@panam.com

Erika A. Diehl-Gibbons

SMART - Transportation Division
24950 Country Club Blvd., Ste. 340
North Olmsted, OH 44070
ediehl@smart-union.org

Erica Mastrangelo

Burns & Levinson LLP

125 Summer Street

Boston, MA 02110
emastrangelo@burnslev.com

Carmen R. Parcelli

Guerrieri Clayman Bartos & Parcelli, PC
1900 M Street, NW — Suite 700
Washington, DC 20036
cparcelli@geclaw.com

Edward J. Rodriguez

Housatonic Railroad Company, Inc.
PO Box 687

Old Lyme, CT 06371
erodriguez(@hrre.com
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Aarthy S. Thamodaran

Norfolk Southern Corporation
Three Commercial Plaza
Norfolk, VA 23510-9241
aarthy.thamodaran@nscorp.com

Robert Wimbish

Fletcher & Sippel LLC

29 North Wacker Drive — Suite 920
Chicago, IL 60606-2832
rwimbish@fletcher-sipple.com

By U.S. mail, postage prepaid:

Mayor Lisa Baldelli-Hunt
City Hall

PO Box B

Woonsocket, RI 02805

Honorable Stephen M. Casey

State of Rhode Island and Providence
Plantations House of Representatives

State House, Room 19

Providence, RI 02903

Gregory E. Christy
201 Springfield Road
Belchertown, MA 01007

Stephen Cotrone
53 Wiser Avenue
Worcester, MA 01607-1534
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Doug B‘eaupre
PO Box 580
Putnam, CT 06260

Honorable Harriette L. Chandler
Massachusetts State Senate
State House Room 333

Boston, MA 02133-1053

Honorable Marc A. Cote

State of Rhode Island and Providence
Plantations Senate

144 Woodland Road

Woonsocket, RI 02895

Donald Joseph Cotter
175 Terminal Road
Providence, R1 02905



Matt Danner
Stella-Jones Corporation
603 Stanwix Street
Pittsburgh, PA 15222

Frank Dicristina
Allnex USA Inc.
528 South Cherry Street
Wallingford, CT 06492

Ed Evans

Gateway Terminal

PO Box 9731

New Haven, CT 06536

Daniel Kane
PO Box 982

North Kingstown, RT 02852

Patricia LaPlatney

Can-Am Trading & Logistics LLC

PO Box 674
Old Lyme, CT 06371

Mark A. Marasco
14 Third Street
Palmer, MA 01069-1541

205093475.2

205107587.2

Steven Cushman

Cushman Lumber Company, Inc.
96 Springfield Road
Charlestown, NH 03603

Timothy B. Dennison
Dennison Lubricants, Inc.
111 Rhode Island Road
Lakeville, MA 02347

Patrick C. Herlihy
PO Box 483
Concord, NH 03302-0483

Gene Klesser
Kloeckner Metals Corp.
PO Box 1716
Middletown, CT 06457

Jason A. Manafort
CWPM, LLC

PO Box 415
Plainville, CT 06062

Honorable Michael Morin

State of Rhode Island and Providence
Plantations House of Representatives

180 Allen Street, Unit 202
Woonsocket, RI 02695



Honorable James P. McGovern
430 Cannon HOB
Washington, DC 20515-2102

Honorable David K. Muradian, Jr.

State House, Room 156
Boston, MA 02133-1054

William Rankin

Baldwin Logistics Group, Inc.
14 Third Street

Palmer, MA 01069

Richard J. Spallone
240 West Dickman Street
Baltimore, MD 21230

David W. Wulfson
Vermont Rail System

One Railway Lane
Burlington, VT 05401

David W. Brown

Massachusetts Bay Railroad
Enthusiasts, Inc.

PO Box 4245

Andover, MA 01810-0814
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Honorable James J. O’Day

14™ Worcester District

Massachusetts House of Representatives
State House, Room 540

Boston, MA 02133-1054

Honorable Robert D. Phillips
325 Dunlap Street
Woonsocket, RI 02895

James P. Redeker

Connecticut Department of Transportation
PO Box 317546

Newington, CT 06131-7546

John Rymes
257 Sheep Davis Road
Concord, NH 03301

Bryan Winther
PO Box 97
Elkton, MD 21922

Kevin Barrett
3 McKinley Road
Franklin, MA 02038



Gunther Buerman
PO Box 190
Mt. Morris, NY 14510

Neil Cohen
PO Box 190
Mt. Morris, NY 14510

Rodney Corrigan
Logistec USA Inc.
200 State Pier Road

New London, CT 06320

Richard §. Enos
3134 Post Road
Warwick, RI 02886

Sean Jean-Gail

505 Capitol Court NE, Suite 300

Washington, DC 20002

Honorable James R. Langevin
US House of Representatives
B370 Rayburn HOB
Washington, DC 20515
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Joe Bucci
PO Box 190
Mt. Morris, NY 14510

Honorable David N. Cicilline
US House of Representatives
2244 Rayburn HOB
Washington, DC 20515

Chris Cole
One National Life Drive
Montpelier, VT 05633

John Eno
194 Main Street
Woonsocket, RI 02895

William W. Gay

Tunnel Hill Partners, LP

390 N. Broadway, Suite 220
Jericho, NY 11753

Denny Jenks

Eagle Logistics Group LLC
140 Bethany Road
Monson, MA 01057



Steven M. Ryan

Superior Plastics Extrusion Co., Inc.

5 Highland Drive
Putnam, CT 06260

Michael Traynor
455 Main Street
Worcester, MA 01608

Jody James
1068 Via Cordova
San Pedro, CA 90732
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John T. Pearson
Saltine Warrior, Inc.
PO Box 101

Fall River, MA 02724

Phil Saunders
PO Box 190
Mt. Morris, NY 14510

David A. Witkin

Beryl Capital Management
220 S. Juanita Ave., Suite B
Redondo Beach, CA 90277





