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Dear Ms. Brown: 

Enclosed for filing in the above-referenced docket, please find Brookhaven Rail 
Terminal's and Brookhaven Rail, LLC's Motion to Close the Record and Enter Decision. 
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SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35819 

BROOKHAVEN RAIL TERMINAL AND BROOKHAVEN RAIL, LLC 
PETITION FOR DECLARATORY ORDER 

MOTION TO CLOSE THE RECORD AND ENTER DECISION 

David T. Ralston, Jr. 
Zachary L. Coffelt 
Foley & Lardner LLP 
3000 K Street, N.W. 
6th Floor 
Washington, D.C. 20007 

Counsel for Brookhaven Rail Terminal 
and Brookhaven Rail, LLC 

Dated: June 9, 2014 



BEFORE THE 
SURF ACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35819 

BROOKHAVEN RAIL TERMINAL AND BROOKHAVEN RAIL, LLC 
PETITION FOR DECLARATORY ORDER 

MOTION TO CLOSE THE RECORD AND ENTER DECISION 

Brookhaven Rail Terminal and Brookhaven Rail, LLC (collectively, "Petitioners") 

respectfully move the Surface Transportation Board ("Board") to close the record and enter a 

decision with respect to STB Finance Docket No. 35819, based upon the pleadings and the 

record as of this date, June 9, 2014. The Board should do so because: 

(1) No rail carrier has filed a reply or otherwise entered the case, demonstrating that 

Petitioners' track meets the requirements for a spur under 49 U.S.C. § 10906, Petition for 

Declaratory Order, at 17-27, as the track does not invade another rail carrier's territory, poach 

another rail carrier's customers, or divert revenue from another rail carrier; and 

(2) The reply by the Town of Brookhaven ("Town"), the only entity to file a reply, does 

not focus on, and presents little "evidence" addressing, whether the track at issue in these 

proceedings is an exempt spur under 49 U.S.C. § 10906, and in any event, the Town lacks 

standing to raise the rail carrier competitive issues that are at the core of the spur determination 

under 49 U.S.C. § 10906. 

DISCUSSION 

1. Petitioners filed the Petition for Declaratory Order on April 28, 2014 (Document 

No. 235971) ("Petition"). Replies from interested parties were due by May 19, 2014. The 

Petition demonstrated that Petitioners' track at issue meets the standards for a spur under 49 
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U.S.C. § 10906 and applicable precedent, as it will be used to expand, improve, and increase the 

Petitioners' existing, and Board-authorized, railroad facilities and services, and will be limited to 

switching, transloading, and terminal services that the Petitioners currently provide to customers 

in the same Long Island regional market served by the Petitioners since 2011. Petition, at 19-27. 

2. Petitioners served the Long Island Railroad ("LIRR") and the New York & 

Atlantic Railway Company ("NY &A"), the only two rail carriers operating in the Long Island 

rail market, and only NY &A provides freight rail service (under an exclusive franchise from the 

LIRR). The Petition advised those carriers as to the Petitioners' construction of a spur on the 

adjoining parcels to the Brookhaven Rail Terminal on Long Island. Petition, at 9-12, 19-27. The 

LIRR and NY &A are the only two rail carriers that could feasibly object to the Petitioners' track 

construction as an invasion of their territories. If either rail carrier believed that the Petitioners' 

spur would invade their territory, steal their customers, or divert revenue from them, they would 

have filed a reply and objected to the Petitioners' track construction. 

3. No rail carrier filed a reply or entered the case. 

4. That no rail carrier filed a reply demonstrates that the Petitioners' track does not 

invade another rail carrier's territory, poach another rail carrier's customers, or divert revenue 

from another rail carrier, thereby meeting the standard for a spur under 49 U.S.C. § 10906 and 

applicable precedent, Petition, at 17-27. 

5. The Town filed a reply to the Petition (deemed an "Answer") on May 19, 2014, 

(Document No. 236066), and it was the only entity to reply. In its Answer, the Town did not 

question Petitioners' legal arguments regarding the various standards to determine if a track was 

a spur, Answer, at 7, but presented little "evidence" addressing those standards. Answer, at 7-15. 

Instead, Petitioners focused on making allegations that the Petitioners are not engaged in 

2 



"railroad activities" or the construction of "railroad facilities." Answer, at 7-15. Consequently, 

the Town added little new evidence of record regarding whether Petitioners' track constitutes a 

spur under the applicable standards. 

6. Moreover, as the Town is not a rail carrier, it would lack standing to raise the rail 

competition issues that are at the core of the determination of whether a track is or is not a spur, 

Petition, at 17-27. To the extent the Town's Answer presents matters of relevance, the record is 

sufficiently mature that they can be addressed by the Board without farther filings. 

7. The Board now has a sufficient record before it, and the matter is therefore ripe 

for decision. 

Wherefore, Petitioners move the Board to close the record and enter a decision on the 

pleadings. 

Dated: June 9, 2014 
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Respectfully submitted, 

Brookhaven Rail Terminal and Brookhaven 

Foley & Lardner LLP 
3000 K Street, N.W. 
Washington, D.C. 20007 
(202) 295-4097 
dralston@foley.com 

Counsel for Brookhaven Rail Terminal and 
Brookhaven Rail, LLC 



CERTIFICATE OF SERVICE 

I hereby certify that on June 9, 2014, I caused to be served Brookhaven Rail Terminal's 
and Brookhaven Rail's Motion to Close the Record and Enter Decision, by first-class mail, 
postage prepaid, upon the following Parties of Record in this proceeding: 

TO: Judah Serfaty, Esq. 
Rosenberg Calica & Birney LLP 
l 00 Garden City Plaza, Suite 408 
Garden City, NY 11530 

US Rail New York LLC 
205 Sills Road 
Y aphank, NY 11980 

NYS Dept of Transportation 
50 Wolf Road 
Albany, NY 12232 
Attn: Robert A. Rybak, Esq. 

James H.M. Savage, Esq. 
1750 K Street, N.W., Suite 350 
Washington, D.C. 20006 

Lyngard Knutson, Esq. 
Region 2 E.P .A. 
290 Broadway, 25th Floor 
New York, NY 10007 

NYS Dept. of Environmental Conservation 
New York Natural Heritage Program 
Albany, NY 12233-4757 
Attn: Tara Seoane 

Field Office Supervisor U.S. Fish and Wildlife Service 
Long Island Field Office 
3 Old Barto Road 
Brookhaven, NY 11 719 
Attn: David A. Stilwell 
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MT A Long Island Rail Road 
Jamaica Station 
Jamaica, NY 11435-4380 
Attn: Helena E. Williams 

New York & Atlantic Railway 
68-01 Otto Road 
Glendale, NY 11385 
Attn: Paul Victor 
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