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Norfolk Southern Railway Company (“NS”) submits these Comments in response to the
Board’s January 11, 2011 Notice requesting parties to comment on the state of competition in the
railroad industry and on the Board’s competitive access rules and policies (“Notice”). NS joins
in the comments of the Association of American Railroads (“AAR”) and offers the following
supplemental comments on several of the important legal and factual issues raised by the Notice.

For several decades, under the cloak of seeking “competition,” certain shippers have
asked Congress, the Interstate Commerce Commission (“ICC”), and the Board for a regulatory
regime that would allow shippers served by a single railroad to have government-mandated
access to service by other railroads. Some have sought a change in the law to allow shippers to
obtain forced interchange such as “reciprocal switching” or a government-imposed right to
require a railroad to quote a rate to any interchange it serves, regardless of whether that railroad
would thereby “short-haul” itself or whether the shipper had a contract with another railroad to
that interchange.' Others have demanded forced access, such as terminal trackage rights on
demand with rates prescribed by the government. These forced interchange and forced access
proposals would be deeply unwise as a policy matter, both because they would divert funds
needed for critical infrastructure investments into the pockets of a few select shippers and
because they would have crippling effects on railroad operations and scrvicé.

But more fundamentally, the Board has long recognized that it cannot permit any
arrangements that have the effect of forced interchange or forced access unless and until

Congress amends the Interstate Commerce Act to allow it. As the Board expressly found:

"In its Notice, the Board described two of the open access measures most commonly mentioned by rail shippers:
“(1) requiring railroads to quote a rate between any two points they serve to allow another railroad to serve the
shipper from an intermediate point to the final destination; and (2) imposing new rules for competitive access, such
as mandated reciprocal switching or mandated terminal use arrangements, including trackage rights.” Notice at 2.
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Whether an open access regulatory scheme for the railroad industry is
good for carriers, shippers, and the Nation, absent demonstrated merger-
related harm open access — as even a representative of the Consensus
Plan Parties conceded at oral argument (Transcript at 17-18) — is not
provided for in the statute that the Board currently administers, and thus,
in our view, is a matter more appropriately debated in Congress.

Union Pac. Corp et al. — Control & Merger — S. Pac. Rail Corp. (Houston Gulf Coast
Oversight), 3 S.T.B. 1030, 1032 (1998) (emphasis added). There has been no relevant change to
the statute since that pronouncement. In fact, on multiple occasions the Board has reiterated its
finding that it lacks statutory authority to implement open access.

The Board’s conclusion that the statute precludes it from adopting the proposed forced
interchange and forced access schemes is well-founded. The competition-related rules at issue in
this proceeding — including the Midtec standard and the rules prescribed in the Bottleneck
decisions® — are predicated on the text of the Interstate Commerce Act, decisions of the United
States Supreme Court, and the deregulatory policies of Staggers and the ICC Termination Act
(“ICCTA”), including Congress’s continuing commitment to differential pricing and recognition
of railroads’ right to quote rates that maintain their long hauls. The Board could not change
those statutory policies, even if it were inclined to do so.

Moreover, legislative history over the last two decades provides substantial evidence that
Congress approves of the agency’s competition-related rules. Congress’s decision not to alter
the ICC’s access rules when it overhauled the statutory scheme in ICCTA shows that it has

ratified the agency’s interpretation. And Congress’s repeated rejection of legislation that would

% Central Power & Light Co. v. S. Pac. Transp. Co., 1 S.T.B. 1059 (1996) (“Bottleneck I), clarified, 2 S.T.B. 235
(1997) (“Bottleneck II).
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alter the Midtec and Bottleneck rules further demonstrates that Congress ratified the Board’s
statutory interpretations.

Even if the Board somehow were to conclude that it is not bound by these legal
constraints, and even if the Board were to consider forced interchange or forced access proposals
despite the potentially devastating effect such policies could have on railroad capital investment
and financial viability,? other practical considerations would still counsel strongly against
changing the existing access and bottleneck rules. As Mark Manion, Norfolk Southern’s
Executive Vice President & Chief Operating Officer, explains in the attached verified statement,
changing established rules at the demand of a few shippers who believe that doing so might
lower their rates could have a significantly detrimental effect on operations and service to all NS
customers. The Board should not consider measures that would threaten system-wide service
and fluidity at the behest of a few shippers who would like to force access by another rail carrier
as a way to obtain lower rates.

Most of the calls for forced interchange and forced access boil down to a belief by some
shippers that “my rate is too high, and access to another carrier might give me leverage to get a
lower rate.” The Board has made significant efforts to provide access to its rate reasonableness
policies, including developing less rigorous simplified standards for rate cases involving smaller
amounts of money and substantially lowering filing fees. If a shipper believes that its rate is too
high (or that a railroad’s practices are not reasonable), it is free to use the Board’s processes to

challenge the reasonableness of that rate or practice. But the parochial concerns of some

* The AAR’s comments detail the important policy reasons why the Board should not risk undoing the successes of
Staggers and ICCTA by, among other things, modifying competition policy in a way that could prevent railroads
from collecting sufficient revenues to fund needed capital investments. NS joins in the AAR’s comments.

3



shippers wishing to pay lower rates are no reason to put the health of the entire rail network in
jeopardy by altering the regulatory balance established by Congress. The Board should not take
that step, and indeed it cannot take that step, unless and until Congress authorizes a regulatory
regime that would permit forced interchange or forced access.

Section I of these Comments details several of the statutory constraints that preclude the
Board from substantially altering its competition-related rules. First, the Board itself has
correctly and consistently recognized that it does not have statutory authority to implement

“open access.” Second, the explicit statutory protection of a carrier’s long-haul right is a

particularly critical provision restricting the Board’s discretion in this area. Third, Congress’s
actions demonstrate that it has legislatively ratified the rules established in the Midrec and
Bottleneck decisions. The Board therefore lacks the authority to substantially change those
policies without Congress’s approval. Section II of these Comments briefly summarizes the
operational complications and difficulties that could result from adoption of proposed forced
access or forced interchange proposals. These operational reasons are further detailed in the
attached Verified Statement of Mr. Manion. See Verified Statement of Mark D. Manion On

Behalf of Norfolk Southern Railway Company (“V.S. Manion™).

I. STATUTORY CONSTRAINTS PRECLUDE THE BOARD FROM ALTERING ITS
COMPETITION-RELATED RULES.

A. The Board Has Correctly Found That Its Governing Statute Does Not Permit
It To Impose Anything Close To Forced Interchange or Forced Access.

The Board’s Notice asked for comments addressing not only the merits of the Board’s
various competition-related policies but also “whether there are statutory constraints on the
Board’s ability to change policy at this time.” Notice at 6. Simply put, the Board itself has
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already answered the question. The Board has determined that an open access regime is not
permitted by the existing statutory scheme.

Whether an open access regulatory scheme for the railroad industry is
good for carriers, shippers, and the Nation, absent demonstrated merger-
related harm open access — as even a representative of the Consensus
Plan Parties conceded at oral argument (Transcript at 17-18) — is not
provided for in the statute that the Board currently administers, and thus,
in our view, is a matter more appropriately debated in Congress.

Union Pac. Corp et al. — Control & Merger — S. Pac. Rail Corp. (Houston Gulf Coast
Oversight), 3 S.T.B. 1030, 1032 (1998) (emphasis added). The Board made the same finding in

Bottleneck I: “Congress chose not to provide for the open routing that shippers seek here. To the

contrary, . . . Congress retained and strengthened the specific statutory provisions allowing
carriers to select their routes and to protect their long hauls.” 1 S.T.B. at 1067 (emphasis added).
As the Board has found, a regulatory regime in which a shipper can obtain access to another
railroad’s rail service upon demand is plainly not provided for by the statute. That finding in and

of itself should end the matter.



B. The Board’s Policies Are Consistent With Congress’s Protection of Long-
Haul Rights.

1. The Statutory Mandate Protecting a Carrier’s Long Haul Right Has
Long Been Affirmed By The Supreme Court.

An important statutory guarantee that has shaped the Board’s access policies is
Congress’s protection of carriers’ right to long hauls. For more than a century, the Interstate
Commerce Act has generally prohibited the ICC and the Board from prescribing a through route
that “short hauls” a rail carrier. See, e.g., 49 U.S.C. § 10705(a)(2). The rule that a carrier
participating in a movement originating on its own lines and terminating on the lines of another
carrier may not be “short-hauled” by an agency-prescribed through route was first incorporated
in the Interstate Commerce Act by the Mann-Elkins Act of 1910. See 36 Stat. 539, 552. As the
author of that Act explained, the proscription éf short-hauling and protection of the controlling
carrier’s long haul codified the longstanding principle that:

The [rail]road that initiates the freight and starts it on its movement in
interstate commerce should not be required ... to transfer its business
from its own road to that of a competitor . . . when that commerce initiated

by it can be as promptly and safely transported by its road as by the line of
a competitor.

45 Cong. Rec. 3475-3476 (1910) (statement of Senator Elkins). The Senate report
accompanying the bill that became the Mann-Elkins Act further explained the policy animating
the short-haul proscription, finding that it would be:

unreasonable to empower the [ICC] to require a railroad company having

a line of its own between two designated termini to allow a portion only of

that line to be taken and linked up with other lines for the purpose of

creating another through route in competition with it, thus depriving it of
the natural advantage of possessing a direct line between termini.

S. Rep. No. 355, 61 Cong., 2d Sess. 10; see Chicago, Milwaukee, St. Paul. and Pac. R.R. Co. v.

United States, 366 U.S. 745, 750-52 (1961) (discussing legislative history of provision in course
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of upholding ICC order refusing to prescribe through route that would deprive carrier of its long
haul).

Over the last century, the Supreme Court has consistently rejected attempts to dilute the
statutory protection of a controlling carrier’s long haul. See, e.g., United States v. Mo. Pac. R.R.,
278 U.S. 269, 276-82 (1929) (“Missouri Pacific”); Pa. R.R. v. United States, 323 U.S. 588, 591-
92 (1945); see also Central Power & Light Co. v. S. Pac. Transp. Co., 2 S.T.B. 235, 243 (1997)
(“Bottleneck II,” acknowledging right of originating carrier “to maximize its long-haul”). For
example, in several cases in the 1920s, the ICC ruled that the statute protecting a carrier’s long
haul applied only to originating carriers, and the short-haul prohibition did not apply to through
routes that short-hauled an intermediate or terminating carrier. In one case, the ICC applied its
narrowing construction of the short-haul proscription to order a through route that short-hauled
an intermediate carrier. On appeal, the Supreme Court reversed, holding that the purpose of the
statutory limit on the ICC’s power to prescribe through routes “is to protect the long haul routes
of carriers.”* Missouri Pacific, 278 U.S. 269, 277 (1929). Rejecting the ICC’s attempt to narrow
the scope of the short-haul prohibition, the Supreme Court admonished, “It is for Congress to
determine whether the Commission should have more authority in respect of the establishment of
through routes. Construction may not be substituted for legislation.” Id., at 278.

In the decade following the Missouri Pacific decision, the ICC made several unsuccessful
attempts to persuade Congress to revise or repeal the short-haul prohibition. See Pennsylvania
R.R. Co. v. United States, 323 U.S. 588, 591-92 (1945). Despite the ICC’s urging, and

introduction of several bills to repeal the short-haul prohibition between 1930 and 193 8,

* The short-haul prohibition provision in effect at that time was codified at 49 U.S.C.A. §15(4).
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Congress declined to change the law. See id.; Thompson v. United States, 343 US. 549,555 &
n.8 (1952). In 1940, the Senate passed a bill eliminating the short-haul prohibition, and the
House passed a bill retaining the prohibition without change. The House-Senate conference
adopted a compromise provision that retained the general prohibition, but created an exception
allowing the ICC to order a through route that short-hauls a carrier only if it first found that the
proposed alternative route “is needed in order to provide adequate, and more efficient or more
economic, transportation.” Pennsylvania R.R., 323 U.S. 588, 591; Thompson, 343 U.S. 549, 555
(in the Transportation Act of 1940, Congress refused to eliminate the short-haul prohibition, but
adopted “a new exception applicable only where the Commission makes the special findings
listed in the amended” statute).

The following decade, the Supreme Court rejected another ICC attempt to dilute the
short-haul prohibition and expand the agency’s authority to prescribe through routes. See
Thompson, 343 U.S. 549 (1952). This time, the ICC effectively claimed that through routes
already existed where physical rail connections were available, even if the carrier(s) involved did
not offer service between the origin and destination. See Thompson, 343 U.S. at 556-557.
Therefore, the Commission suggested, if physical rail connections existed between two points
(regardless of whether the carriers offered rail transportation service over the supposed through
route), the Board’s authority to prescribe alternative through routes — and the short haul
prohibition limiting that authority — was not implicated. See id., (“Confronted with . . . consistent
legislative refusal to eliminate the short-hauling restriction on its power to establish through
routes, the Commission” asserted that a through route already existed due to the existence of a

physical rail connection). The agency then ordered a combined through rate that was lower than



the sum of the local rates charged by the two carriers for their portions of the “through route”
posited by the Board. Id., at 551.

The Supreme Court rejected the Commission’s construction of the statute, finding that
the “logical conclusion” of the Commission’s theory was that “through routes exist between all
points . . . wherever physical rail connections are available . . . [and] the Commission . .. would
never have to establish through routes under [its statutory authority to order through routes] but
could divert traffic to any route between two points by ordering reduction of the sum of the local
rates over that route.” Id., at 559. As the Court further explained, the Commission’s argument
would effectively eliminate the short haul prohibition established by Congress:

Acceptance of [the ICC’s] argument would mean that Congress’ insistence
on protecting carriers from being required to short haul themselves could
be evaded whenever the Commission chose to alter the form of its
order. ... In short, acceptance of the Commission’s argument would
mean that the acts of Congress since 1906 granting the Commission only a

carefully restricted power to establish through routes have been
unnecessary surplusage.

Id., at 560-61; see Denver & Rio Grande W. R.R. Co. v. Union Pac. R.R. Co., 351 U.S. 321, 327
(1956) (stating that in Thompson the Court “emphasized the purpose of S. 15(4) to bar the
Commission from compelling railroads to establish through routes resulting in trunkline ‘short-
hauls” without faithful observance of restrictive conditions imposed by that section”).” Thus, the
Supreme Court re-affirmed that the statute prohibiting the ICC from short-hauling a carrier must
be enforced according to its terms and again rejected the implementing agency’s attempted

curtailment of the short haul prohibition.

> See United States v. Great Northern Ry. Co., 343 U.S. 562 (1952) (acknowledging application of short-haul
prohibition as limitation on ICC power to prescribe through routes, but finding it inapplicable because through route
already existed and Commission was prescribing a rate for that existing through route).
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Subsequently, the Supreme Court again reaffirmed rail carriers’ right to preserve their
long haul and the general prohibition against regulatory short hauling in the prescription of
through routes. In Chicago, Milwaukee, St. Paul, & Pac. R.R. Co. v. United States, 366 U.S. 745
(1961), the Court confronted the question of whether the short-haul prohibition covered the
entire combined route of two connecting carriers, the second owned and controlled by the first.
The Court first explained that the statutory “short haul exception” limited the ICC’s authority to
prescribe a through route, by prohibiting the agency from prescribing a through route that would
deprive a rail carrier of its long haul. Id., at 749 (ICC “shall not . . . require any carrier . . . to
embrace in such [a through] route substantially less than the entire length of its railroad”). The
Court went on to rule that the long haul protection of the statute applied to the entire combined
route operated by a carrier and its subsidiary, and affirmed the ICC’s denial of a competing
carrier’s request for prescription of a route that would have short-hauled the parent carrier. Id.,
at 753-56.

These Supreme Court decisions remain the governing law of the land.® The general
teachings of these decisions remain valid and binding: (1) The longstanding requirement that the
Board protect a carrier’s right to its long haul in the exercise of its authority to establish through
routes — statutorily mandated by Congress — must be strictly applied and followed; (2) the agency
may not engraft additional exceptions, adopt a construction at odds with the language and history

of the short haul prohibition, or otherwise seek to avoid that prohibition in order to serve policy

¢ Although the short-haul prohibition has been modified slightly, primarily by modest expansion of the exceptions
and clarification that the prohibition does not apply to actions required to implement other sections of the statute
(sections prohibiting unreasonable discrimination and authorizing the Board to order use of terminal facilities or
reciprocal switching), the fundamental prohibition remains unchanged. See 49 U.S.C. §§ 10705(a)(2); 11102. The
Board’s competitive access regulations expressly recognize that, in addition to a finding of anti-competitive conduct,
any access prescription must also comply with the requirements of Section 10705 or 11102. See 49 C.F.R.

§ 1144.2(a)(1).
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goals or initiatives not expressly addressed by Section 10705(a)(2)’; and (3) the agency must
respect and abide by repeated congressional decisions rejecting proposed changes to the statute.
2. The Board May Not Prescribe A Through Route That Short Hauls A

Participating Carrier Unless One of the Three Statutory Exceptions Is
Satisfied.

The Board’s power to deprive a carrier of its long haul right by establishing a through
route is narrowly limited to the enumerated exceptions set forth in subsections (A), (B), and (C)
of Section 10705(a)(2). The statute clearly and expressly states that the Board may order a
through route that short hauls a carrier only in one of three circumstances: (1) when required to
implement three other provisions of the statute; (2) when the carrier’s long haul would make the
route unreasonably long in comparison with a practicable alternative route; or (3) when the
Board finds the proposed through route is needed to provide adequate and more efficient or
economic transportation. See 49 U.S.C. § 10705(a)(2) (“The Board may require a rail carrier to
[short haul itself] in a through route . . . only when— . . .”). Under Chevron and its progeny,
where a statute is clear, it must be applied according to its terms. See Chevron, US.A. v. Nat’l
Res. Def. Council et al, 467 U.S. 837, 842-43 (“If the intent of Congress is clear, that is the end
of the matter . . . the agency, must give effect to the unambiguously expressed intent of
Congress.”).

The express language of Section 10705(a)(2) makes clear that the Board has very limited
authority to prescribe a through route that short hauls a rail carrier. Under any other
circumstance, the century-old short-hauling prohibition and the Supreme Court’s strict

interpretation thereof precludes the Board from depriving a carrier of its right to a long haul.

71t is black letter law that an administrative agency may not, directly or indirectly, overrule Supreme Court
decisions. See, e.g., Pierce Admin. L. Treatise § 2.9 at 129.
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Any Board decision, rule, or regulation contrary to this statutory command would be outside the
agency’s power and unlawful. See, e.g., Am. Library Ass n v. Federal Comme 'ns Comm 'n, 406
F.3d 689, 691, 698-99 (D.C. Cir. 2005); Aid Ass'n for Lutherans v. United States Postal Serv.,
321 F.3d 1166, 1174 (D.C. Cir. 2003) (agency regulation under a statute is impermissible if the
regulation “exceeds the agency’s authority” delegated by Congress). Thus, in considering any
possible change to its competitive access rules, the Board must take care not to exceed the limits
of its authority, including the short-haul prohibition. As discussed below, at least one “relaxed
standard” the Board may consider in this proceeding appears likely to violate that statutory
command.

In a single, fleeting discussion in 1996, the Board speculated that, in the future, it might
seek to prescribe a through route based on a determination that service by a non-bottleneck
carrier over an alternative route would be “better” than service provided by a bottleneck carrier
over the existing through route. See Bottleneck I, 1 S.T.B. at 1069 (further opining that such
relief would be permissible under the Board’s competitive access rules). This speculative
suggestion — which the Board did not rely upon for its decision dismissing the complaints in
Bottleneck I, and which had no application to the facts and allegations of the case—was dicta
and has no precedential effect. And, over the next 14 years, the Board did not decide any case
based on the hypothetical approach it briefly mentioned in Bottleneck I

In a very recent decision, however, the Board relied on the Bottleneck I dicta discussed
above to assert that “[sJome Board precedent suggests that a party may be able to obtain a
through route prescription under an arguably more relaxed standard than set forth in our
[competitive access] regulations. . . . [A] party could, under certain circumstances, obtain relief

after establishing that the prescribed through route was ‘better’ or ‘more efficient’ in lieu of
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making an anticompetitive conduct showing.” Entergy Arkansas, Inc. et al v. Union Pac. R.R.
Co. et al, STB Docket Nos. 42104, 32187, Decision at 7 (March 15, 201 1) (“Entergy”). That
dicta is inconsistent with the statute (at least to the extent the prescribed through route would
“short-haul” a carrier) because it is not within any of the three narrow exceptions to the statutory
prohibition of Section 10705(a)(2).

The Board went on to find that neither the standard established by its regulations nor the
“more relaxed standard” mentioned in Bottleneck I were satisfied and denied complainants’
request to establish an alternative through route. Id., slip op. at 16. In the same decision, the
Board stated that it “need not clarify what standard applies” to competitive access requests in the
Entergy decision, but that it expected to address what standard applies and “more fully explore
the proper legal framework to govern future competitive access cases” in the present proceeding
(STB Ex Parte No. 705). See Entergy, slip op. at 8, n. 16.

The clear answer is that the “better route” approach the Board created and purported to
apply in Entergy cannot supplant the statutory short-haul prohibition of § 10705(a)(2). While the
Board has some discretion in its consideration and application of the standards articulated in 49
U.S.C. § 11102 (for terminal access rights), the short-haul prohibition of § 10705(a)(2) is stated
in clear, absolute terms. The statute clearly prohibits the Board from establishing an alternative
route that short-hauls a participating carrier, unless one of the statutory exceptions is satisfied.®
See 49 U.S.C. § 10705(a)(2) (Board may prescribe route short-hauling carrier “only” if one of

three exceptions is met). Just as the ICC could not evade the clear requirements of the short-haul

® Those exceptions include routings necessary to effectuate access through use of terminal facilities required by the
Board under its power established by 49 U.S.C. § 11102. The Board’s existing competitive access regulations
expressly recognize that, in addition to a finding of anti-competitive conduct, any competitive access prescription
must also comply with the requirements of Section 10705 or 11102. See 49 C.F.R. § 1144.2(a)(1).
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prohibition in multiple attempts in the 20" century, so the Board may not — directly or indirectly
— evade those requirements today. See, e.g., Thompson v. United States, 343 U.S. 549 (1952);
United States v. Mo. Pac. R.R., 278 U.S. 269 (1929). For more than 100 years, the Interstate
Commerce Act has protected carriers’ right to a long haul by expressly prohibiting this agency
from short-hauling a carrier except under certain limited circumstances enumerated in the statute.
Until Congress changes the law, the Board (which derives all of its authority from Congress)
lacks authority to prescribe a route that deprives a carrier of its long haul, except in compliance
with the governing statute.” See generally Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208
(1988) (“It is axiomatic that an administrative agency’s power to promulgate legislative
regulations is limited to the authority delegated by Congress.”). This longstanding limit on the
Board’s route prescription authority remains as inviolate and binding today as it has been
throughout the last 100 years.

B. The Board’s Existing Forced Interchange and Forced Access Standards Have Been

Approved By Congress, and the Board Does Not Have Authority to Alter These
Policies Unless Congress Acts.

The Board’s Notice asked for comments addressing not only the merits of the Board’s
various competition-related policies but also “whether there are statutory constraints on the
Board’s ability to change policy at this time.” Notice at 6. The Board’s concern about the
statutory constraints on its ability to alter longstanding forced access policies is well placed.
Congress approved the access rules that the ICC adopted pursuant to the Staggers Act, and

ICCTA effectively ratified the Midtec approach to requests for forced access. Similarly,

? If the Board wishes to establish additional conditions prerequisite to its consideration of a request to prescribe a
through route or terminal access, it has authority to do so. See, e.g. 49 C.F.R. Part 1144 (competitive access rules).
However, the irreducible minimum precondition to any route prescription that would short haul a carrier is
satisfaction of one of the exceptions to the general prohibition on such prescriptions. See 49 U.S.C. § 10705(a)(2).
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Congress’s repeated ratification of the Supreme Court’s application of the Interstate Commerce
Act in Great Northern precludes the Board from departing from its precedents to authorize rate
reasonableness challenges to a portion of a through rate. The fact that Congress has repeatedly
rejected legislation that sought to reverse Midtec and Great Northern provides further strong
evidence that Congress approves of these longstanding interpretations. The Board lacks the
authority to rewrite fundamental policies that Congress has explicitly endorsed and repeatedly
refused to revise.

1. Congress Has Ratified the Existing Competitive Access Rules.

Many of the competitive policies at issue in this proceeding have been in place for nearly
a quarter century. In /ntramodal Rail Competition, 1 1.C.C. 2d 822 (1985), the ICC adopted a
Joint railroad-shipper proposal for competitive access regulations that continue to govern
competitive access complaints today. See id., at 839-43; 49 C.F.R. Part 1144. The ICC first
applied its competitive access regulations in 1985. See Midtec Paper Corp. v. Chicago & N.W.
Transp. Co., 1 1.C.C. 2d 362 (1985) (“Midtec I), reconsidered, 3 1.C.C. 2d 171 (1986) (“Midtec
IP’), aff°d sub nom. Midtec Paper Corp. v. United States, 857 F.2d 1487 (1988). Consistent with
Intramodal Rail Competition, the ICC held in Midtec that a complainant’s ability to obtain
government-prescribed access from another railroad depended on whether it could show that the
railroad serving it “has engaged in or is likely to engage in conduct that is contrary to the rail
transportation policy or is otherwise anticompetitive.” Midtec II,3 1.C.C. 2d 171, 181.

By 1986, therefore, the ICC had clearly established that under Staggers competitive
access should only be imposed in “situations where some competitive failure occurs,” and that
therefore the ICC would not force access in the absence of evidence that a railroad was abusing

its market power. Midtec II,3 1.C.C. 2d at 174. Because Congress is presumed to be aware of
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that agency interpretation, Congress’s decision in 1995 to re-enact the access provisions of the
Interstate Commerce Act without revising the ICC’s Midtec approach effectively ratified Midtec.
“Congress is presumed to be aware of an administrative or judicial interpretation of a statute and
to adopt that interpretation when it reenacts a statute without change.” Lindahl v. Office of Pers.
Mgmt., 470 U.S. 768, 783 n.15 (1985); see, e.g., Federal Deposit Ins. Corp. v. Philadelphia Gear
Corp., 476 U.S. 426, 437 (1986) (“When the statute giving rise to the longstanding interpretation
has been reenacted without pertinent change, the ‘congressional failure to revise or repeal the
agency’s interpretation is persuasive evidence that the interpretation is the one intended by
Congress.”” (quoting NLRB v. Bell Aerospace, 416 U.S. 267, 275 (1974)); Zemel v. Rusk, 381
U.S. 1, 11-12 (1964); United States v. G. Falk & Brothers, 204 U.S. 143, 151 (1907).

While in some cases an agency has the authority to alter a longstanding interpretation of
its governing statute if the agency has sufficient grounds for such a reversal, an agency does not
have freedom to reverse itself if Congress has approved of the previous interpretation. See FDA
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, (2000). In FDA v. Brown & Williamson,
the Supreme Court held that the FDA was not free to change its previous view that it did not
have jurisdiction to regulate tobacco products because Congress had “effectively ratified the
FDA’s previous position” by enacting tobacco-specific legislation “against the background of the
FDA repeatedly and consistently asserting that it lacks jurisdiction . . . to regulate tobacco
products as customarily marketed.” Id., at 155-56. Simply put, while an agency has the ability
to change its own interpretation of a statute so long as Congress has not spoken on the question,
it loses that ability if Congress acts to adopt that same interp?etation.

Here, Congress’s knowing ratification of the Midtec standard in ICCTA is more than a
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