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Chief, Section of Administration
Office of Proceedings
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395 E Street, SW
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RE:  FD 35915
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Office of Proceedings
June 25, 2015
Part of
Public Record
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June 25, 2015

Tri-City Railroad Company, LLC vs. The City Of Kennewick; and The City Of

Richland

Supplemental Certificate of Service

Dear Madam:

On June 24, 20135, in addition to service upon those listed in the Certificates of Service, I
caused to be served upon Ms. Stephanie Weir, of Foster Pepper LLP, electronically and by
delivery of hard copy, the following documents which were filed on behalf of Petitioner, Tri-City

Railroad Company, LLC:

1. Rebuttal Verified Statement of Counsel re: Petition for Declaratory Order;

2. Rebuttal Verified Statement of John Miller re: Petition for Declaratory Order;

3. Rebuttal Verified Statement of Foster Peterson re: Petition for Declaratory Order;
4, Rebuttal Verified Statement of Rhett Peterson re: Petition for Declaratory Order;
5. Rebuttal Verified Statement of Randolph Peterson re: Petition for Declaratory

Order; and
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6. Rebuttal Verified Statement of Lisa Anderson.,
7. Tri-City Railroad Company’s Rebuttal Brief re: Petition for Declaratory Order.

Should there be any questions or concerns, please do not hegitte to contact me,

e )
~ William C. Schroeder

cc: Ms. Heather Kintzley
Ms. Lisa Beaton
Mr. P. Stephen DiJulio
Ms. Stephanie Weir

EASPODOCS\32447\00007A\LTR\1463488



Before the

No. FD 35915 |

SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD
COMPANY, LLC, a Washington
limited liability company,

Petitioner,

VS,

THE CITY OF KENNEWICK, of
the State of Washington, located in
Benton County, Washington; THE
CITY OF RICHLAND, of the State
of Washington, located in Benton
County, Washington,

Respondents.

R i i T g i i S N S N S g g

REBUTTAL VERIFIED
STATEMENT OF COUNSEL RE
PETITION FOR DECLARATORY
ORDER

William C. Schroeder, being first duly sworn on oath, does hereby depose

and state:

1. Attached as Exhibit 1 is a true and correct copy of the April 13,

2015 letter sent by Tri-City Railroad to each counsel member of the City Council

of Kennewick.

2. Exhibit 2 is a true and correct copy of the April 15, 2015 letter

sent by Tri-City Railroad to the Mayor and Council members for the City of

Richland.

REBUTTAL VERIFIED STATEMENT OF

COUNSEL RE PETITION FOR DECLARATORY ORDER - 1



3. Attached hereto as Exhibit 3 is a true and correct copy of the
April 21, 2015 council agenda item confirming that both Cities had passed their
respective condemnation ordinances.

4, Attached hereto as Exhibit 4 is a true and correct copy of the
May 7, 2015 Summons and Petition for Condemnation filed by the City of
Kennewick and City of Richland against the Tri-City Railroad. The Petition for
Condemnation, dated May 7, 2015, makes no mention of TCRY’s pending
Petition for Declaratory Order.

5. Attached hereto as Exhibit 5 is a true and correct copy of a
May 29, 2015 email exchange.

6. Attached hereto as Exhibit 6 is a true and correct copy of a June 1,
2015 email exchange.

7. Attached hereto as Exhibit 7 is a true and correct copy of a June 3,
2015 email exchange.

8. Attached hereto as Exhibit 8 is a true and correct copy of a June 5,
2015 email exchange.

0. Attached hereto as Exhibit 9 is a true and correct copy of a June 0,
2015 email exchange.

10.  Attached hereto as Exhibit 10 is a true and correct copy of 835

FE.Supp.2d 1056 (E.D. Wash. 2011).

REBUTTAL VERIFIED STATEMENT OF
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11.  Attached hereto as Exhibit 11 is a true and correct copy of the
cover and signature page of a June 9, 2014 Petition for Reconsideration of Final
Order, Petition for Rehearing and Petition for Stay of Order.

12. The undersigned counsel was retained by the Tri-City Railroad in
the summer of 2014, after the conclusion of the Washington State Utilities &
Transportation Commission matter. Although present counsel for the Tri-City
Railroad represents the railroad in its state court appeal of the UTC matter,
present counsel did not represent the Tri-City Railroad before the UTC,

13. Present counsel for TCRY did not represent the Tri-City Railroad
in its 2010 and 2011 federal suit with BNSF, 835 F.Supp.2d 1056.

STATE OF WASHINGTON)
County of SPOKANE. > )
William C. Schroeder being duly sworn, deposes and says that he has read the

nd that #€ same are

foregoing statement, knows the facts asserted

true as stated.

Notary Public in and for the State of
L) &\ residing at %:? oot e
My Commission Expires: A\~ 1A~ | &
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CERTIFICATE OF SERVICE

I hereby certify that on this 27 day of June, 2015, I caused to be
served a true and correct copy of the foregoing REBUTTAL VERIFIED
STATEMENT OF COUNSEL RE PETITION FOR DECLARATORY
ORDER, by the method indicated below and addressed to the following:

Heather Kintzley U.S. MAIL
Richland City Attorney HAND DELIVERED
975 George Washington Way X OVERNIGHT MAIL
PO Box 190 MS-07 TELECOPY
Richland, WA 99352
Lisa Beaton U.S. MAIL
Kennewick City Attorney HAND DELIVERED
210 West 6" Avenue X OVERNIGHT MAIL
P.O. Box 6108 TELECOPY
Kennewick, WA 99336

U.S. MAIL
P. Stephen DiJulio HAND DELIVERED
Jeremy Eckert N4 OVERNIGHT MAIL
Foster Pepper PLLC TELECOPY

1111 Third Avenue, Suite 3400
Seattle, WA 98101

N{iLMM C. SCHROEDER

[:\Spodocs\32447\00007\PLEAD\01462433.DOC
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PAINE [t HAMBLEN"

William C. Schroeder
(509) 455-6016
will. schroeder@paine hamblen.com

Licensed in Washington and Montana

VIA FEDERAL EXPRESS

Councilmember Don Britain
Councilmember Gregory Jones
Councilmember John Trumbo
Councilmember Bob Olson
Councilmember Paul Parish
Councilmember Bob Parks
Councilmember Steve Young
210 West 6" Avenue

P.O. Box 6108

Kennewick, WA 99336

Re:  Surface Transportation Board #FD-35915-0;
Notice of Eminent Domain Proceedings;
Prepared Comment for Record at April 14, 2015 Council Hearing

Dear Councilmembers:

The Tri-City Railroad Company received notice at its corporate headquarters on April 2,
2015, by certified mail that the City of Kennewick is proceeding with enacting an ordinance
authorizing eminent domain proceedings concerning a crossing at-grade bisecting the main and
passing tracks located near Center Parkway and Tapteal Drive.

A

T

T O RN T Y §

April 13,2015

As you may be aware, the issues of jurisdiction and federal preemption of state
condemnation powers pursuant to 49 U.S.C. § 10501 and 49 U.S.C. § 10906 are currently
pending in 7ri-City Railroad Co. v. City of Richland and City of Kennewick, Surface
Transportation Board No. FD-35915-0. For reference, enclosed with this letter is a copy of the
disc containing the pleadings pending before the Board.
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Kennewick City Council
April 13,2015
Page 2

Given the pending questions of jurisdiction and preemption, Tri-City Railroad Company
requests that the Council hold the present eminent domain resolution as to the railroad in
abeyance, until the federal Board makes its determination,

Thank you very much for your time, and your consideration of these matters.

Very truly yours,

1lliam C. Schroeder

Enclosure

1\Spodocs\32447\00007\LTR\01422745. DOCX
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William C. Schroeder

(509) 455-6016
will.schroeder@painehaniblen.com
Licensed in Washington and Montana

April 15,2015
VIA FEDERAL EXPRESS

Mayor David W. Rose

Mayor Pro Tem Phillip Lemley
Councilmember Brad Anderson
Councilmember Terry Christensen
Councilmember Gregory L. Jones
Councilmember Sandra Kent
Councilmember Robert Thompson
505 Swift Blvd.

P.O. Box 190

Richland, WA 99352

Re:  Surface Transportation Board #FD-35915-0;
Notice of Eminent Domain Proceedings;
Prepared Comment for Record at April 21,2015 Council Hearing

Déar Mayor and Members of the Council:

The Tri-City Railroad Company received notice at its corporate headquarters on April 2,
2015, by certified mail that the City of Richland is proceeding with ‘enacting an ordinance
authorizing eminent domain proceedings concerning a crossing at-grade bisecting the main and
passing tracks located near Center Parkway and Tapteal Drive.

As you may be aware, the issues of jurisdiction and federal preemption of state
condemnation powers pursuant to 49 U.S.C. § 10501 and 49 U.S.C. § 10906 are currently
pending in 7ri-City Railroad Co. v. City of Richland and City of Kennewick, Surface
Transportation Board No. FD-35915-0. For reference, enclosed with this letter is a copy of the
disc containing the pleadings pending before the Board.
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Richland City Council
April 13, 2015
Page 2

Given the pending questions of jurisdiction and preemption, Tri-City Railroad Company
requests that the Council hold the present eminent domain resolution as to the railroad in
abeyance, until the federal Board makes its determination.

Thank you very much for your time, and your consideration of these matters.

-

7
e

Very truly yours, ye

K
/ / /
/ G

y

Vill’i'am C. Schroeder

7

Enclosure
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COUNCIL AGENDA ITEM CVYERSHEET

L Council Date: 04/21/2015 Agenda Category: Ordinances - Second Reading/Passage
Richianed
e Key Element: Key 2 - Infrastructure & Facilities
Subject:

Ordinance No. 17-15, Authorizing Eminent Domain for the Center.Parkway Project Right-of-VWay

Department: Ordinance/Resolution Number: Document Type:
Public Works 17-15 Ordinance

Recommended Motion:
Give second reading and pass Ordinance No. 17-15, authorizing eminent domain proceedings for the Center Parkway
project.

Summary:

In September 2001, the Cities of Richland and Kennewick entered into an interlocal agreement to complete the Center
Parkway extension between Gage Boulevard in Kennewick and Tapteal Drive in Richland. The project is included in each
Cities' Comprehensive Plan and the Regional Transportation Plan. It is needed to support vehicular circulation in the busy
Columbia Center retail / commercial area. Supplement No. 2 to the interlocal agreement assigns the lead role for
completing Center Parkway to the City of Richland.

Acquisition of private property for the new street segment will be required. State and federal law require fair treatment
and just compensation for property owners whose property is needed for a new street segment. YVashington State law
empowers City governments with the power of eminent domain as a tool to accomplish property acquisitions in pursuit of
projects meeting a public need. Eminent domain provides a method of acquiring private property and establishing just
compensation when voluntary negotiations and administrative procedures fail to achieve the needed acquisition.

City staff has initiated negotiations with affected property owners, following the established procedures that ensure
conformance with state and federal law. Staff has also provided required notice of the Council's consideration of the
proposed ordinance.

The proposed ordinance includes a finding by the City Council that the Center Parkway Extension is a necessary public
use. The ordinance provides authority for the City Manager to implement various activities to complete the property
acquisitions after further consultation with the City Council, A similar ordinance was approved by the Kennewick City
Council at its April 14 meeting. The Kennewick ordinance delegates implementation of any eminent domain proceeding to
Richland, as contemplated in the interlocal agreement. Staff recommends approval of the ordinance.

On April 7, 2015, Council gave first reading of the ordinance.

Fiscal | . Exercising the eminent domain procedures will require legal representation that carry significant
iscal Impact:

v costs. An estimate of these costs is included in the Center Parkway project budget as approved
es

in the 2015 - 2030 Capital Improvement Plan. No additional budget authority is needed at this
time to proceed with property acquisitions and eminent domain procedures.

Attachments:
. Ordinance No. 17-15 - Center Parkway Eminent Domain
2. Right of Way Acquisition Map

EXHIBIT 3




ORDINANCE NO. 17-15

AN ORDINANCE of the City of Richland, Washington,
authorizing the City Manager to acquire certain real
property interests by negotiated voluntary purchase under
threat of condemnation, by condemnation, or by settling
condemnation litigation or entering administrative settiements
for the purpose of extending Center Parkway from Tapteal
Drive in Richland to Gage Boulevard in Kennewick:
providing for severability; and establishing an effective date.

WHEREAS, in order to improve mobility, meet the current and planned travel
demands of the Cities of Richland and Kennewick, and satisfy the current and future
requirements and goals of the City of Richland Comprehensive Plan, it will be
necessary for the City to construct a new street segment called Center Parkway; and

WHEREAS, the planned Center Parkway crosses the municipal boundary joining
the City of Richland with the City of Kennewick; and

WHEREAS, the Cities of Richland and Kennewick have entered in an interlocal
agreement, dated September 18, 2001, documenting the Cities’ partnership to complete
Center Parkway; and

WHEREAS, the interlocal agreement, specifically Supplement No. 2 to the
interlocal agreement, assigns the lead role for completing the Center Parkway project to
the City of Richland; and

WHEREAS, in its lead role, the City of Richland has planned and budgeted to
complete Center Parkway from Tapteal Drive in Richland to Gage Boulevard in
Kennewick; and

WHEREAS, in order to complete the Center Parkway Project, it has been
determined that the City of Richland and the City of Kennewick must acquire the
property and property rights described in Exhibit 1, falling within their respective
jurisdictions, for the public uses of public travel and public parking; and

WHEREAS, Chapter 8.12 RCW authorizes the Cities to exercise the power of
eminent domain for the purpose of condemning property for certain public needs; and

WHEREAS, the City of Richland has commissioned appraisals to determine the
fair market value of the properties identified herein and will continue to negotiate in
good faith with the owners of the properties authorized to be acquired with the intent
of reaching agreements for the voluntary acquisition of the property for fair market value;
and
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WHEREAS, in the event voluntary negotiated agreements are not reached,
eminent domain proceedings will be required to complete the required acquisitions; and

WHEREAS, the funds necessary to acquire the property by voluntary purchase
or to pay just compensation adjudged due after condemnation shall be paid from City of
Richland funds.

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of
Richland as follows:

Section 1. Public Use and Necessity Declared: The City of Richland City Council
finds construction of the Center Parkway Project to be a public use, specifically the
construction of public streets and public parking. Further, the City Council finds
construction of the Center Parkway Project to be necessary and in the best interests
of the citizens and motorists within the City of Richland.

Section 2. Agency Acknowledged: Pursuant to interlocal agreement and
ordinance, the City of Kennewick has delegated to the City of Richland the authority to
initiate and prosecute any action necessary, including condemnation, to acquire the
property and property rights described in attached Exhibit 1 that are located within the
City of Kennewick. The City of Richland accepts this delegation of authority.

Section 3. City Manager Authorized: The City Manager is hereby authorized
to negotiate and prepare such agreements as are customary and necessary for the
acquisition of the real property interests described in Exhibit 1, said property to be used
for the public use of construction of the Center Parkway Project. Execution of such
final agreements by the City Manager shall occur only after approval by the Richland
City Council at an open public meeting.

Section 4. Settlement: The City Manager is further authorized to settle
condemnation litigation or enter administrative settlements (a settlement in lieu of
initiating condemnation litigation) for the acquisition of the real property interests
described in Exhibit 1. Such settlements shall be made only upon the recommendation
of legal counsel, for amounts deemed to be a reasonable estimation of fair market
value, and shall be subject to final approval by the Richland City Council at an
open public meeting.

Section 5. Condemnation Proceedings Authorized: In addition to the authority
granted to the City Manager in Sections 3 and 4 above, the City Manager may further
authorize the City Attorney to commence any such condemnation proceedings as may
be useful or necessary to acquire the properties and property rights described in the
attached Exhibit 1, to include prosecuting condemnation actions as the Agent of the
City of Kennewick as directed in City of Kennewick Ordinance No. 5592.

Section 6. Property Descriptions: The City Manager is additionally authorized
to make minor amendments to the legal descriptions of properties described in the
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attached Exhibit 1 as may be necessary to correct scrivener’s errors or to conform any
legal description to the precise boundaries of the property actually acquired for
construction of the Center Parkway Project.

Section 7. Funds: The funds necessary to acquire the property by purchase or
to pay just compensation adjudged due after condemnation shall be paid from the City
of Richland’s Capital Improvement Plan funds.

Section 8. Severability: Should any section, paragraph, sentence, clause or
phrase of this ordinance, or its application to any person or circumstance, be declared
unconstitutional or otherwise invalid for any reason, or should any portion of this
ordinance be pre-empted by state or federal law or regulation, such decision or
preemption shall not affect the validity of the remaining portions of this ordinance or its
application to other persons or circumstances.

Section 9. Effective Date: This ordinance shall take effect the day following its
publication in the official newspaper of the City of Richland.

PASSED by the City Council of the City of Richland, at a regular meeting on the
21stday of April, 2015.

DAVID W. ROSE

Mayor
ATTEST: APPROVED AS TO FORM:
MARCIA HOPKINS HEATHER KINTZLEY
City Clerk City Attorney

Date Published: April 26, 2015
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= XHIBIT 1

Property Descriptions
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Portion of PID# 1-3099-300-0001-007

That portion of the West 2 of the Southeast V4 of Section 30, Township 9 North, Range 29
East of the Willamette Meridian, City of Richland, Benton County, Washington,
described as follows:

Beginning at the Northeast comer of Parcel 1 of Record of Survey No. 2966, as recorded
in Volume 1 of Surveys on Page No. 2966, records of said County and State; Said corner
is lying on the Southerly right-of-way of Tapteal Drive as shown on said Survey; Thence
North 69°56'55" West a distance of 230.22 feet along the Northerly line of said Parcel
and said Southerly right-of-way, to the Northwest corner of said Parcel 1, and the TRUE
POINT of BEGINNING, and the beginning of a 30.00 foot radius tangent curve to the left;
Thence Southwesterly a distance of 48.19 feet along the arc of said curve through a
cenfral angle of 92°01'52" along the Westerly line of said Parcel 1, to the beginning of a
700.00 foot radius tangent compound curve to the left; Thence Southwesterly a
distance of 227.91 feet along the arc of said curve through a central angle of
18°39'1¢4", along the Westerly line of said Parcel 1, to its point of tangency. (Said point of
tangency is lying North 00°38'03" West from the Northwest corner of Parcel 2 of said
Record of Survey No. 2966); Thence South 00°38'03" East a disfance of 325.24 feet
along the Westerly line of said Parcel 2, to a point on the Northerly right-of-way of the
Port of Benton / Tri-City Railroad, {formerly A.E.C. Hanford Works Railroad), and the
beginning of a 2242.34 foot radius non-tangent curve having a radial bearing of North
23°02'04" East; Thence Northwesterly along said right-of-way a distance of 91.76 feet
along the arc of said curve through a central angle of 02°12'15" to the Southeast
corner of Record of Survey No. 3241 as recorded in Volume 1 of Surveys on Page No.
3241, records of said County and State; Thence North 01°50'14" East a distance of
294.65 feet, leaving said Northerly right-of-way, to the Northeast corner of said Record
of Survey No. 3241, said corner is also the East/ Southeasterly corner of Record of Survey
No. 3245, records of said County and State; Thence confinuing North 01°50' 14" East a
distance of 29.53 feet along the Easterly line of said Record of Survey No. 3245, leaving
the Northeast corner of said Record of Survey No. 3241, to the beginning of a 770.00
foot radius tangent curve to the right: Thence Northeasterly a distance of 221.92 feet
along the arc of said curve and said Easterly line of said Record of Survey No. 3245,
through a central angle of 16°30'48" to the beginning of a 30.00 foot radius tangent
reverse curve fo the left; Thence Northwesterly a distance of 46,23 feet along the arc of
said curve and said Easterly line of said Record of Survey No. 3245 to its Northeast
corner, through a central angle of 88°17'57", to a point on said Southerly right-of-way of
Tapteal Drive: Thence South 69°56'55" East a distance of 130.07 feet leaving said
Record of Survey No. 3245, back to the frue point of beginning.

Containing 43,421.0 square feet, more or less, according fo the bearings and distance s
listed above.

All of PID # 1-3099-400-0010-000

That Portion of the Southwest Y of the Southeast 4 of Section 30, Township 9
North, Range 29, lying south of the Union Pacific Railroad right of way,
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defined as follows: Beginning at the Southwest corner of said subdivision:
Thence South 89023'43" East along the South line thereof ¢86.76 Feet to @
point in the West line of the East 615.9 Feet of the said subdivision; Thence
North 00015"13" West along said West line 350 feet to the TRUE POINT OF
BEGINNING: Thence continuing North 00015'13" West, 170.18 feet to a point
which is 200 feet South of the South right of way line of the Union Pacific
Railroad; Thence South 89022'17" West: Parallel with said right of way line, 80
feet: Thence South 00015'13" East, 168.46 Feet to a point which is 350 feet
from the South line of said subdivision: Thence South 89023'43" East parallel
with said South line 80 feet to the True Point of Beginning. Containing 13,543.7
square feet, more or less, according to the bearings and distances listed above.

Portion of PID # 1-3099-401-0192-001

A portion of the Southwest /4 of the Southeast 4 of Section 30, Township 9 North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
Southerly of the Union Pacific Railroad, described as follows:

A portfion of Lot 1 of Short Plat No. 192, as recorded in Volume 1 of Short Plats on
Page No. 192, records of said County and State, more particularly described as
follows:

Beginning at South V4 corner of said Section 30; Thence South 89°48'03" East a
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West o
distance of 0.86 feet, leaving said West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a cenfral angle of 13°12'06" to a point on the Easterly line of
said Lot 1, and the TRUE POINT of BEGINNING; Thence North 00°41'35" West a
distance of 57.72 feet along said Easterly line, to a corner of said Lot 1; Thence
South 88°58'02" West a distance of 16.62 feet, along a Northerly line of said Lot
1, and the Southerly line of a P.U.D. Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Southeasterly a distance of 48.23 feet,
along the arc of said curve through a central angle of 03°38'09", leaving said
Northerly line to a point of reverse curve, to the beginning of a 490.00 foot radius
tangent curve to the right; Thence Southeasterly a distance of 11.75 feet along
the arc of said curve, through a central angle of 01°22'28", back to the frue
point of beginning. Containing 497.3 square feet, more or less, according to the
bearings and distances listed above.
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Together with a temporary construction easement lying within said parcel
described as follows:

A portion of the Southwest V4 of the Southeast '4 of Section 30, Township ¢ North,
Range 29 East, W.M,, City of Kennewick, Benton County, Washington, lying
Southerly of the Union Pacific Railroad, described as follows:

Lot 1 of Short Plat No.192 as recorded in Volume 1 of Short Plats on Page No.
192, records of said County and State, more particularly described as follows:

Beginning at South Y corner of said Section 30; Thence South 89°48'03" East a
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving said West line; Thence continuing North 89°48'03"
West a distance of 90.21 feet along the Southerly line of said Loft, to the
beginning of a 460.00 foot radius non-tangent curve, concave to the Southwest,
having a radial bearing of South 85°56'01" West; and the TRUE POINT of
BEGINNING; Thence Northwesterly a distance of 114.93 feet along the arc of
said curve, through a central angle of 14°18'53", leaving said Southerly line of
said Lot 1, o the beginning of a 790.00 foot radius tangent reverse curve,
concave to the Northeast, having a radial bearing of North 71°37'09" East;
Thence Northwesterly a distance of 57.44 feet along the arc of said curve,
through a central angle of 04°09'58", to a point on a Northerly line of said Lot 1;
Thence North 88°58'02" East leaving said curve to the beginning of a 760.00 foot
radius non-tangent curve, concave to the Northeast, having a common with
the aforementioned 790.00 foot radius curve; Thence Southeasterly a distance
of 48.23 feet along the arc of said curve, through a central angle of 03°38'09",
leaving said Northerly line of said Lot 1, o the beginning of a 490.00 foot radius
tangent reverse curve, concave to the Southwest, having a radial bearing of
South 71°37'09" West; Thence Southeasterly a distance of 11.75 feet along the
arc of said curve, through a central angle of 01°22'28", to a point on the
Westerly line of a Parcel described by Parcel Identifications number (P.1.D.) 1-
3099-400-0010-000, records of said County and State; Thence South 00°41'35"
East leaving said curve, along said Westerly line, to a point on said Southerly line
of said Lot 1; Thence North 89°48'03" West a distance of 11.07 feet along said
Southerly line, back to the frue point of beginning. Containing 3,882.37 square
feet, more or less, according to the bearings and distances listed above.

Portion PID# 1-3099-400-0009-000
A portion of the Southwest 4 of the Southeast 4 of Section 30, Township ? North,

Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
Southerly of the Union Pacific Railroad, described as follows:
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Beginning at South Y4 corner of said Section 30; Thence South 89°48'03" East a
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving said West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a central angle of 13°12'06" to a point on the Easterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West o
distance of 57.72 feet along said Easterly line, to a corner of said Lot 1, and the
TRUE POINT of BEGINNING; Thence South 88°58'02" West a distance of 14.62 feet,
along a Northerly line of said Lot 1, and the Southerly line of a P.U.D. Substation
Parcel, to the beginning of a 760.00 foot radius non-fangent curve concave to
the Northeast, having a radial bearing of North 75°15'18" East; Thence
Northwesterly a distance of 201.73 feet along the arc of said curve, through o
cenfral angle of 15°12'31" to a point on the Southerly line of the Union Pacific
Railroad right-of-way; Thence North 88°58'44" East a distance of 60.02 feet
along said Southerly line to the beginning of a 700.00 foot radius non-tangent
curve, concave to the Northeast, having a radial bearing of South 89°24'34"
East; Thence Southeasterly a distance of 202.04 feet along the arc of said curve,
through a central angle of 16°32'14", to a point on the Southerly line of said
P.U.D. Substation Parcel; Thence South 88°58'02" West a distance of 45.30 feet,
leaving said curve, back fo the true point of beginning. Containing 12,112.8
square feet, more orless, according to the bearings and distances listed above.

Portion of PID# 1-3099-304-0009-000

A portion of the Southwest 4 of the Southeast V4 of Section 30, Township 9 North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
Northerly of the Union Pacific Railroad, and Southerly of the Port of Benton and
Tri-City Railroad Company LLC, right-of-way described as follows:

A portion of Tract "B" of the Plat Alteration of Columbia Center Estates No. 2, as
recorded in Volume 14 of Plats, on Page No. 74, records of said County and
State, more particularly described as follows:

Beginning at South 4 corner of said Section 30; Thence South 89°48'03" East a
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving said West line; Thence continuing North 89°48'03"
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West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112,90 feet along the arc of
said curve, through a central angle of 13°12'06" to a point on the Easterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West g
distance of 57.72 feet along said Easterly line, to a corner of said Lot 1;: Thence
South 88°58'02" West a distance of 16.62 feet, along a Northerly line of said Lot
1, and the Southerly line of a P.U.D. Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of said curve, through a central angle of 15°12'31" to a point on
the Southerly line of the Union Pacific Railroad right-of-way; Thence South
88°58'44"West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the arc of said curve, through a central angle of 01°23'35",
leaving said Southerly line, to its point of tangency; Thence North 01°50' 14" East
a distance of 81.28 feeft, leaving said curve, to a point on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract "B”
of the Plat Alteration of Columbia Center Estates No. 2; Thence North 88°56'20"
East a distance of 10.01 feet, along said Northerly right-of-way and said
Southerly line, to the TRUE POINT of BEGINNING; Thence North 01°50' 14" East a
distance of 139.26 feet, to the Northerly line of said Tract "B”, and the Southerly
line of the Port of Benton and Tri-City Railroad Company LLC, right-of-way, (see
Memorandum of Lease recorded under Auditor's File No. 2004-030381, records
of said County and State.), and the beginning of a 2342.34 foot radius non-
tangent curve, concave to the Northeast, having a radial bearing of North
24°10'23" East; Thence Southeasterly a distance of 64.51 feet along the arc of
said curve, through a central angle of 01°34'41", along said Northerly and
Southerly lines; Thence South 01°50' 14" West a distance of 112.53 feet, leaving
said lines, to a point on said Northerly line of the Union Pacific Railroad right-of-
way, and the Southerly line of said Tract *B"; Thence South 88°56'20" West a
distance of 60.08 feet along said right-of-way, back to the true point of
beginning. Containing 7,544.3 square feet, more or less, according to the
bearings and distances listed above.

Together with a temporary construction easement lying within said parcel
described as follows:

A portion of the Southwest 4 of the Southeast V4 of Section 30, Township 9 North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
Northerly of the Union Pacific Railroad, and Southerly of the Port of Benton and
Tri-City Railroad Company LLC, right-of-way described as follows:
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A portion of Tract “B" of the Plat Alteration of Columbia Center Estates No. 2, as
recorded in Volume 14 of Plats, on Page No. 74, records of said County and
State, more particularly described as follows:

Beginning at South Y4 comer of said Section 30; Thence South 89°48'03" East ¢
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.846 feet, leaving said West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a central angle of 13°12'06" to a point on the Easterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West o
distance of 57.72 feet along said Easterly line, to a corner of said Lot 1; Thence
South 88°58'02" West a distance of 16.62 feeft, along a Northerly line of said Lot
1, and the Southerly line of a P.U.D. Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of said curve, through a central angle of 15°12'31" to a point on
the Southerly line of the Union Pacific Railroad right-of-way; Thence South
88°58'44"West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the arc of said curve, through a central angle of 01°23'35",
leaving said Southerly line, to its point of tangency; Thence North 01°50'14" East
a distance of 81.28 feet, leaving said curve, to a point on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract "B"
of the Plat Alteration of Columbia Center Estates No. 2; Thence North 88°56'20"
East a distance of 10.01 feet, along said Northerly right-of-way and said
Southerly line, to the TRUE POINT of BEGINNING; Thence North 01°50'14" East a
distance of 139.26 feet, to the Northerly line of said Tract “B", and the Southerly
line of the Port of Benton and Tri-City Railroad Company LLC, right-of-way, (see
Memorandum of Lease recorded under Auditor's File No. 2004-030381, records
of said County and State.), and the beginning of a 2342.34 foot radius non-
tangent curve, concave to the Northeast, having a radial bearing of North
24°10'23" East; Thence Northwesterly a distance of 6.49 feet along the arc of
said curve, through a central angle of 00°09'32", along said Northerly and
Southerly lines; Thence South 01°50' 14" West a distance of 142.04 feet, leaving
said lines, to a point on said Northerly line of the Union Pacific Railroad right-of-
way, and the Southerly line of said Tract "B"; Thence North 88°54'20" East a
distance of 6.01 feet along said right-of-way, back to the frue point of
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peginning.

Together With: Beginning at the aforementioned true point of beginning; Thence
North 88°56'20" East a distance of 60.08 feet along said Northerly line of the
Union Pacific Railroad right-of-way, and the Southerly line of said Tract "B”, to
the TRUE POINT of BEGINNING; Thence North 01°50'14" East a distance of 112.53
feet to the Northerly line of said Tract “B”, and the Southerly line of the Port of
Benton and Tri-City Railroad Company LLC, right-of-way, (see Memorandum of
Lease recorded under Auditor's File No. 2004-030381, records of said County
and State.), and the beginning of a 2342.34 foot radius non-tangent curve,
concave to the Northeast, having a radial bearing of North 22°35'42" East;
Thence Southeasterly a distance of 29.87 feet along the arc of said curve,
through a central angle of 00°43'34", along said Northerly and Southerly lines;
Thence South 01°50'14"” West a distance of 100.71 feet, leaving said lines, to a
point on said Northerly line of the Union Pacific Railroad right-of-way, and the
Southerly line of said Tract “B"; Thence North 88°56'20" East a distance of 28.04
feet along said right-of-way, back to the true point of beginning. Containing
3,828.3 square feet, more or less, according to the bearings and distances listed
above.

A portion of Port of Benton and Tri-City Railroad right-of-way — No PID# assigned
Street Crossing & Utility Easement

A portion of the Southwest /4 of the Southeast V4 of Section 30, Township 9 North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
within, Port of Benton and Tri-City Railroad right-of-way, described as follows:

Beginning at South Y4 corner of said Section 30; Thence South 89°48'03" East a 1
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West o
distance of 0.86 feet, leaving said West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve , concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a central angle of 13°12'04" to a point on the Easterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West a
distance of 57.72 feet along said Easterly line, to a comer of said Lot 1; Thence
South 88°58'02" West a distance of 16.62 feet, along a Northerly line of said Lot
1, and the Southerly line of a P.U.D. Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of said curve, through a central angle of 15°12'31" to a point on

Passage 4/21/15 11 Ordinance No, 17-15



the Southerly line of the Union Pacific Railroad right-of-way; Thence South
88°58'44" West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the arc of said curve, through a central angle of 01°23'35",
leaving said Southerly line, to its point of tangency; Thence North 01°50'14" East
a distance of 81.28 feet, leaving said curve, to a point on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract “B”
of the Plat Alteration of Columbia Center Estates No. 2, as recorded in Volume
14 of Plats, on Page No. 74, records of said County and State; Thence North
88°56'20" East a distance of 10.01 feet, along said Northerly right-of-way and
said Southerly line; Thence North 01°50'14" East a distance of 139,24 feet, to the
Northerly line of said Tract “B", and the Southerly line of the Port of Benton and
Tri-City Railroad Company LLC, right-of-way, (see Memorandum of Lease
recorded under Auditor's File No. 2004-030381, records of said County and
State.), to the TRUE POINT of BEGINNING; said point being at (Station 16+39.17.
at 30.00' Left as shown on Center Parkway Right-of-way Plans) and the
beginning of a 2342.34 foot radius non-tangent curve, concave to the
Northeast, having a radial bearing of North 24°10'23" East; Thence
Northwesterly a distance of 21.66 feet along the arc of said curve through
central angle of 00°31'48"; Thence North 01°50'14" East a distance of 108.98
feet, leaving said Northerly and Southerly lines, and said curve, to a point on the
Northerly line of said Port of Benton and Tri-City Railroad Company LLC, right-of-
way, and the beginning of a 2242.34 foot radius non-tangent curve, concave to
the Northeast, and having a radial bearing of North 25°47'06" East; Thence
Southeasterly a distance of 107.63 feet, along the arc of said curve, through a
central angle of 02°45'00", along said Northerly right-of-way; to a point on the
proposed Easterly proposed right-of-way of Center Parkway; Thence continuing
along said curve and Northerly line of said Port of Benton and Tri-City Railroad
Company LLC, right-of-way Southeasterly a distance of 0.47 feet, along the arc
of said curve, through a central angle of 00°01'02", along said Northerly right-of-
way; Thence South 01°50' 14" West a distance of 106.921 feet leaving said
Northerly right-of-way to a point on said Southerly line of the Port of Benton and
Tri-City Railroad Company LLC, right-of-way, said point is also lying on a 2342.34
foot radius non-tangent curve, concave to the Northeast, having a radial
bearing of North 22°04'22" East; Thence Northwesterly a distance of 85.86 feet
along the arc of said curve through a central angle of 02°06'01" back to the
true point of beginning.

Containing 10,792.0 square feet, more or less, according to the bearings and
distances listed above.
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SOSIE DELVIRN
BENTON COUNTY CGLERRK

MAY 07 2015
FILED

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON
THE CITY OF KENNEWICK, a Washington ‘

municipal corporation; THE CITY OF -
RICHLAND, a Washington municipal No. \5“9\”0\ D’Sﬁ - Qs)
corporation,
SUMMONS
Petitioners,

V.

PORT OF BENTON, a Washington Port
District; TRI-CITY RAILROAD COMPANY,
LLC, a Washington limited liability company;
BENTON COUNTY, a Washington political
subdivision,

Respondents.
[In re Center Parkway]

TO: ALL RESPONDENTS, as set forth in Exhibit B to the Petition for Condemnation

(Exhibit B is also attached to this Summons).

Petitioners, the City of Kennewick and the City of Richland, have started a lawsuit
against you in the above-entitled court. Petitioner's claim is stated in the Petition for
Condemnation (“*Petition™), a copy of which is served upon you with this Summons.

In order to defend against this lawsuit, you must respond to the Petition by noting your
appeararnce in \(vriting and by serving a copy of the notice of appearance upon the undersigned
attorney for Petitioner within twenty (20) days after service of this summons (or within sixty (60)
days after said service, if served outside the State of Washington), excluding the day of service,

or a default judgment may be entered against you without notice. A default judgment is one

SUMMONS -1 FosTeR PEPPER PLLC
1111 THIRD AVENUE, SUme H00

SEATTLE, WASHINGTON 98101-3299
PHONE (206} 447400 FAx (206) +47-9700
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where the petitioner is entitled to what it asks for because you have not responded. If you serve a
notice of appearance on the undersigned person, you are entitled to notice before a default
judgment may be cntered.

If you wish to seek the advice of an attorney in this matter, you should do so promptly so
that your written response, if any, may be served on time,

This sununons is issued pursuant to Rule 4 of the Supcrior Court Civil Rules of the State

of Washington.

DATED this | %day of May, 2015.
FOSTER PEPPER PLL.C: and
HEATHER KINTZLEY, WSBA #35520
City Attorney, City of Richland; and
LISA BEATON, WSBA #25303
City Attorney, City of Kennewick

S odnen Yok

Lisa Beaton. WSBA #25305%0
Heather Kintzley, WSBA #35520
P. Stephen DiJulio, WSBA #7139
Attorneys for Petitioners

SUMMONS =2 FosTeR PEPPER PLLC
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PHONE (206) 447-H00 FAN (206) 447-9700

S92




EXHIBIT B

Port of Benton, a Washington Port District: Fee Interest [Note, Port has previously granted to
Cities easement interests for the Center Parkway Extension].

Tri-City Railroad Company LLC, a Washington limited liability company: Lessee (of Port of
Benton)

Benton County, a political subdivision of the State of Washington: Tax claims, if any.

THE IDENTIFICATION OF INTERESTS IN PROPERTY SET FORTH ABOVE ARE FOR
INFORMATIONAL PURPOSES ONLY; AND, ARENOT A REPRESENTATION OR
ACKNOWLEDGMENT OF A RESPONDENT’S SPECIFIC RIGHTS.

EXHIBITB FosTeR PepPeR PLLC
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JOSIE DELVIN
BENTON COUNTY CLERK

MAY 07 2015
FILED

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON

THE CITY OF KENNEWICK, a Washington
municipal corporation; THE CITY OF

RICHLAND, a Washington municipal No. "= - O\NODZTH - "y

corporation,
PETITION FOR CONDEMNATION
Petitioners,
v,

PORT OF BENTON, a Washington Port
District; TRI-CITY RAILROAD COMPANY,
LLC, a Washington limited liability company;
BENTON COUNTY, a Washington political
subdivision, '

Respondents,
[In re Center Parkway]

1. INTRODUCTION. By this action, the City of Kennewick and the City of Richland

-(“Cities™) are acquiring certain, limited property rights (easement) necessary for the extension of

Center Parkway between Kennewick and Richland. After years of local and regional planning,
and extensive hearings and review, the State of Washington Utility and Transportation
Commission (“WUTC") approved the extension of Center Parkway between Kennewick and
Richland. Docket TR-130499. This Court affirmed the WUTC orders on December 9, 2014.
Tri-City R.R. Co. v. State of Washington, Benton County Cause No. 14-2-07894-8. The WUTC
found the Port of Benton, Burlington Northern Santa Fe Railroad, Union Pacific Railroad do not

oppose the Center Parkway extension. State, regional and local planning and transportation

PETITION FOR CONDEMNATION -~ | FosTER PEFPER PLLC
1111 THIRD AVENVE, SUMTE 3400

SEATTLE, WASHINGTON 98101-3299
P'HONE (206) H7~100 FAX (206) 447-9700
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agencies, and public comment on record before the WUTC, all support the project. The Port of
Benton owns the property; Tri-City Railroad Company, LLC (“TCRY") is a tenant under a lease.
2. PARTIES.

2.1  Petitioners.  The Cities are municipal corporations of the State of Washington and are
authorized by the laws of the State of Washington, including, without limitation, RCW 8.12,030
and Chapter 8.12 RCW to appropriate, condemn and damage real estate for public use,

2.2 Respondents.

2.2.1 Respondents are those individuals and entities set out in Exhibit B, attached
hereto. The Respondents identified herein may or may not have any interest in any award or
Jjudgment resulting from these proceedings.

2.2.2 All other persons or parties unknown claiming any right, title, estate, lien, or
interest in the real estate described in the Petition herein, pursuant to RCV 4.28.150.

3. PUBLIC USE. The object and use for which the property and property rights
described in Exhibit A, attached hereto, are sought to be taken or damaged is a public object and
a public use, ie., acquisition of real property to enable the Cities to finish Center Parkway
between Kennewick and Richland for road and utility purposes. Accordingly, the Cities have
determined that certain properties and property rights are condemned, appropriated, taken and
damaged for the construction and improvement of city streets, as provided in their Ordinances.

4, NECESSITY. It is necessary that the Cities acquire rights to the real property
identified in the Ordinances in order to extend Center Parkway between Kennewick and
Richland. This proceeding is brought to obtain an adjudication of public use and necessity for
the taking or damaging of the property or property rights listed herein and to ascertain the just
compensation to be paid for such taking or damaging. The City and certain Respondents have
been unable to agree upon the compensation to be paid by the City for the property rights or

interest in the necessary portions of the respective parcels.
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5. THE ORDINANCES.
5.1 Notice of Final Action. Pursuant to Chapter 8.12 RCW and RCW 8.25.290, the

Cities timely caused notice of the planned condemnation to be: (a) mailed to the property
owners of record at least 15 days prior to taking final action on the Ordinances; and (b) published
for two consecutive weeks in the Tri-City Herald, the legal newspaper with the largest
circulation in the City and routinely used by the Cities for the publication of legal notices.

5.2 Kennewick Ordinance. The Kennewick City Council of City

Commissioners adopted Ordinance No. 5592 on April 14, 2015. The title of the Ordinance is:

AN ORDINANCE RELATING TO TRANSPORTATION FACILITIES;
AUTHORIZING THE CITY OF RICHLAND TO ACQUIRE CERTAIN REAL
PROPERTY INTERESTS BY NEGOTIATED VOLUNTARY PURCHASE
UNDER THREAT OF CONDEMNATION, BY CONDEMNATION, OR BY
SETTLING CONDEMNATION LITIGATION OR ENTERING
ADMINISTRATIVE SETTLEMENTS FOR THE PURPOSE OF EXTENDING
CENTER PARKWAY FROM TAPTEAL DRIVE IN RICHLAND TO GAGE
BOULEVARD IN KENNEWICK; PROVIDING FOR SEVERABILITY; AND
ESTABLISHING AN EFFECTIVE DATE.

5.3  Richland Ordinance. The Richland City of Council of City Commissioners

adopted Ordinance No. 17-15 on April 21, 2015, The title of the Ordinance is:

AN ORDINANCE OF THE CITY OF RICHLAND, WASHINGTON,
AUTHORIZING THE CITY MANAGER TO ACQUIRE CERTAIN REAL
PROPERTY INTERESTS BY NEGOTIATED VOLUNTARY PURCHASE
UNDER THREAT OF CONDEMNATION, BY CONDEMNATION, OR BY
SETTLING CONDEMNATION LITIGATION OR ENTERING
ADMINISTRATIVE SETTLEMENTS FOR THE PURPOSE OF EXTENDING
CENTER PARKWAY FROM TAPTEAL DRIVE IN RICHLAND TO GAGE
BOULEVARD IN KENNEWICK; PROVIDING FOR SEVERABILITY; AND
ESTABLISHING AN EFFECTIVE DATE,

54  OQOrdinance Exhibits. A true and correct copy of each Ordinance is attached to

this Petition as Exhibit C and is incorporated herein by this reference. The Ordinances authorize
and direct the City Attorneys to begin and prosecute the necessary proceedings provided by law
to condemn, take and appropriate the land and other property rights necessary to carry out the

provisions of the Ordinances.
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6. RELIEF REQUESTED
Wherefore, the Cities pray that the Court enter an order:

6.1  Adjudicating that the use for which the property sought is a public use, that the

public interest requires the prosecution of this action; and that the acquisition of the property

described in this petition is for a public use;

6.2 Directing that 2 jury be summoned and called in the manner provided by law to
ascertain the just compensation to be paid for the property and property rights described herein,
unless a jury be waived, in which case the same determination shall be made by the Court, sitting
without a jury;

6.3  Assigning the first reasonably available trial date for the ascertaining of such
compensation as required by RCW 8.12.090; and

64  TForsuch other and further relicf as the Court decims just and equitable.

th
RESPECTFULLY SUBMITTED this 7] day of May, 2015,

FOSTER PEPPER PLLC; and
HEATHER KINTZLEY. WSBA #35520
City Attorney, City of Richland; and
LISA BEATON, WSBA #25305

City Attorney, City of Kennewick

Qfea:l’hm LLH‘(F(L&

Lisa Beaton, WSBA #2530
Heather I&mtﬂe) WSBA #35520
P, Stephen Dilulio, WSBA #7139
Attorneys for Petitioners
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EXHIBIT B

Port of Benton, a Washington Port District: Fee Interest [Note, Port has previously granted to
Cities easement interests for the Center Parkway Extension].

Tri-City Railroad Company LLC, a Washington limited liability company: Lessee (of Port of
Benton)

Benton County, a political subdivision of the State of Washington: Tax claims, if any.

THE IDENTIFICATION OF INTERESTS IN PROPERTY SET FORTH ABOVE ARE FOR
INFORMATIONAL PURPOSES ONLY; AND, ARE NOT A REPRESENTATION OR
ACKNOWLEDGMENT OF A RESPONDENT’S SPECIFIC RIGHTS.
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Port of Benton / Tri-City Railroad
Proposed Right-of-way & Utility Easement

A portion of the Southwest % of the Southeast ¥ of Section 30, Township ¢ North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, more
particularly described as follows:

A portion of the Port of Benton and Tri-City Railroad Company LLC, right-of-way,
{see Memorandum of Lease recorded under Auditor's File No. 2004-030381,
records of said County and State).

Beginning at South '4 comer of said Section 30; Thence South 89°48'03" East @
distance of 684.76 feet along the South line of sald Section 30, to a point on the
West line of the East 615.90 feet of sald subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along sald West line; Thence North 89°48'03" Wesi a
distance of 0.86 feetl, leaving said West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve , concave to the Southwest, having a radial becaring of South
86°11'43" West; Thence Northwesterly a distance of 112,90 feet along the arc of
said curve, through a central angle of 13°12'06" to a point on the Easterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West a
distance of 57.72 feet dlong said Easterly line, to a corner of said Lot 1; Thence
South 88°58'02" West a distance of 16.62 feet, along a Northerly line of said Lot
1, and the Southerly Iine of a P.U.D. Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Nertheast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of said curve, through a cenfral angle of 15°12'31" to a point on
the Southerly line of the Union Pacific Railroad right-of-way; Thence South
88°58'44" West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the arc of said curve, through a central angle of 01°23'35",
leaving said Southerly line, to its point of tangency; Thence North 01°50'14" East
a distance of 81.28 feet, leaving said curve, to a point on the of the Northerly
line of said Union Pacific Raillroad right-of-way, and the Southerly line of said
Tract “B" of the Plat Alteration of Columbia Center Estates No. 2; Thence North
88°56'20" East a distance of 10,01 feet, along said Northerly right-of-way and
said Southerly line, Thence North 01°50'14" East a distance of 139.26 feet, to the
Northerly line of said Tract "B"”, and the Southerly line of the Port of Benton and



Tri-City Raliroad Company LLC, right-of-way, (see Memorandum of Lease
recorded under Auditor’s Flle No. 2004-030381, records of said County and
State), and the TRUE POINT of BEGINNING, said point being the beginning of @
2342.34 foot radius non-tangent curve, concave to the Northeast, having a
radial bearing of North 24°10'23" East; Thence Northwesterly a distance of 21,66
feet along the arc of said curve through a ceniral angle of 00°31'48"; Thence
North 01°50'14" East a distance of 104.28 feet, leaving sald Northerly and
Southerly lines, and said curve, 1o & point on the Northerly line of said Port of
Benton and Tri-City Railroad Company LLC, right-of-way, and the beginning of a
2242.01 foot radius non-tangent curve, concave to the Northeast, having a
radial bearing of North 26°17'06" East; Thence Southeasterly a distance of 108,49
feet, along the arc of sald curve, through a central angle of 02°44'40, along said
Northerly right-of-way;

Thence South 01°50'14" West a disfance of 101.21 feet, leaving said Northerly line
to o point on said Southerly line of said Port of Benton and Tri-City Railroad
Company LLC, right-of-way, and the beginning of a 2342.34 foot radius non-
tangent curve concave to the Northeast and having a common radius with the
aforementioned curve having a 2342,34 foot radius curve; Thence
Northwesterly a distance of 85.86 feet along the arc of said curve, through a
central angle of 02°06'01, along said Southerly line of said Port of Benton and Tri-
City Rallroad Company LLC, right-of-way, and Northerly line of said Tract "B,
back to the true point of beginning.

Containing 10,270.8 square feet, more orless, according fo the bearings and
distances listed above and as depicted on the attached Exhibit "A",
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EXHIBIT C




CITY OF KENNEWICK
ORDINANCE NO. 5592

AN ORDINANCE RELATING TO TRANSPORTATION FACILITIES;
AUTHORIZING THE CITY OF RICHLAND TO ACQUIRE CERTAIN REAL
PROPERTY INTERESTS BY NEGOTIATED VOLUNTARY PURCHASE UNDER
THREAT OF CONDEMNATION, BY CONDEMNATION, OR BY SETTLING
CONDEMNATION LITIGATION OR ENTERING ADMINISTRATIVE
SETTLEMENTS FOR THE PURPOSE OF EXTENDING CENTER PARKWAY
FROM TAPTEAL DRIVE IN RICHLAND TO GAGE BOULEVARD IN
KENNEWICK; PROVIDING FOR SEVERABILITY; AND ESTABLISHING AN
EFFECTIVE DATE

WHEREAS, in order to improve mobility, meet the current and planned travel demands of
the Cities of Kennewick and Richland, and satisfy the cwrrent and future requirements and
goals of the City of Kennewick Comprehensive Plan, it will be necessary for the City to
construct a new street segment called Center Parkway; and

WHEREAS, the planned Center Parkway crosses the municipal boundary joining the City of
Richland with the City of Kennewick; and

WHEREAS, the Cities of Richland and Kennewick have entered into an interlocal agreement,
dated September 18, 2001, documenting the Cities’ partnership to complete Center Parkway; and

WHEREAS, the interlocal agreement, specifically Supplement No. 2 to the interlocal agreement,
assigns the lead role for completing the Center Parkway project to the City of Richland, including
specifically acquisition of right of way; and

WHEREAS, in its lead role the City of Richland has planned and budgeted to complete Center
Parkway from Tapteal Drive in Richland to Gage Boulevard in Kennewick; and

WHEREAS, in its lead role, the City of Richland will assign staff and hire contractors as
required to complete the Center Parkway project; and

WHEREAS, in order to complete the Center Parkway Project, it has been determined that
several parcels of right of way must be acquired within the City of Kennewick. The required
property rights are described in Exhibit | for the public uses of public travel and public parking;
and

WHEREAS, Chapter 8,12 RCW delegates to cities the authority to use eminent domain for the
purpose of condemning property for certain public needs; and

WHEREAS, the City of Richland, in its lead role, has commissioned appraisals to determine the
fair market value of the properties and will negotiate in good faith with the owners of the
properties authorized to be acquired with the intent of reaching agreements for the voluntary
acquisition of the property for fair market value; and
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WHEREAS, in the event voluntary negotiated agreements are not reached, eminent domain
proceedings will be required to complete the required acquisitions; and

WHEREAS, the intent of the Cities’ interlocal agreement and Supplement No. 2 is that the City of
Richland will administer processes, including eminent domain proceedings, on behalf of the
Cities of Richland and Kennewick for completion of the required property acquisitions; and

WHEREAS, the intent of the Cities’ interlocal agreement is that the Cities will own and operate
the portions of the completed Center Parkway within their municipal boundaries; and

WHEREAS, the funds necessary to acquire the property by voluntary purchase or to pay just
compensation adjudged due after condemnation, shall be paid from City of Richland funds;
NOW, THEREFORE,

THE CITY COUNCIL OF THE CITY OF KENNEWICK, WASHINGTON, DO ORDAIN AS
FOLLOWS:

Section I, Public Use and Necessity Declared. The City of Kennewick City Council finds
construction of the Center Parkway Project to be a public use, specifically the construction
of public streets and public parking. Further, the City Council finds construction of the
Center Parkway Project to be necessary and in the best interests of the citizens and motorists
within the City of Kennewick,

Section 2. Richland Authorized. The City of Richland, as Agent on behalf of the City of
Kennewick, is hereby authorized to negotiate, prepare and execute such agreements as are
customary and necessary for the acquisition of the real property interests described in Exhibit 1,
said property to be used for the public use of construction of the Center Parkway Project.
Execution of such final agreements by the City of Richland shall occur only after approval by
the Richland City Council at an open public meeting.

Section 3. Setflement. The City of Richland is further authorized, as Agent on behalf of the
City of Kennewick, to settle condemnation litigation or enter administrative settlements (a
settlement in lieu of initiating condemnation litigation) for the acquisition of the real property
interests described in Exhibit 1. Such settlements shall be made only upon the recommendation
of legal counsel, for amounts deemed to be a reasonable estimation of fair market value,
and shall be subject to final approval by the Richland City Council at an open public
meeting.

Section 4, Condemnation Proceedings Authorized, In addition to the authority granted to
the City of Richland in Sections 2 and 3 above, the City of Richland is hereby authorized to
initiate condemnation proceedings as Agent on behalf of the City of Kennewick, and directed to
prosecute the actions and proceedings necessary to acquire the properties and property rights
described in the attached Exhibit 1. The City of Richland shall promptly provide copies of all
pleadings to the Kennewick City Altorney.
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Section 5. Property Descriptions, The City of Richland is additionally authorized to make
minor amendments to the legal descriptions of properties described in the attached Exhibit 1 as
may be necessary to correct scrivener’s errors or to conform any legal description to the
precise boundaries of the property actually acquired for construction of the Center Parkway
Project,

Section 6. Funds. The funds necessary to acquire the property by purchase or to pay just
compensation adjudged due after condemnation shall be paid from the City of Richland’s
Capital Improvement Plan funds.

Section 7. Severability. Should any section, paragraph, sentence, clause or phrase of this
ordinance, or its application to any person or circumstance, be declated unconstitutional or
otherwise invalid for any reason, or should any portion of this ordinance be pre-empted by state
or federal law or regulation, such decision or preemption shall not affect the validity of the
remaining portions of this ordinance or its application to other persons or circumstances.

Section 8. Effective Date. This ordinance shall take effect five days from and after its
approval, passage and publication as required by law.

PASSED BY THE CITY COUNCIL OF THE CITY OF KENNEWICK, WASHINGTON, this
14% day of April, 2015, and signed in authentication of its passage this 14" day of April, 2015,

A,

Attest: STEVE C. YOUNG, Mayor
\M X W W ORDINANCE NO. 5592 filed and recorded
- Wl in the office of the City Clerk of the City of
TERRI L. WRIGHT, CitylClerk Kennewick, Washington this 15% day of
April, 2015,

Approved as to form!

L atim. \.Zﬁ/b A Uyl

LISA BEATON, City Attorey TERRI L. WRIGHT, City Cler¥

DATE OF PUBLICATION ‘/'/ g~/5
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EXHIBIT 1
Property Descriptions

Al of PID # 1-3099-400-0010-000:

That Portion of the Southwest % of the Southeast ¥ of Section 30, Township 9 North,
Range 29, lying south of the Union Pacific Railroad right of way, defined as follows:
Beginning at the Southwest corner of said subdivision; Thence South 89°23°43" East
along the South line thereof 686.76 Feet to a point in the West line of the East 615.9
Feet of the said subdivision; Thence North 00°15°13” West along said West line 350
feet to the TRUE POINT OF BEGINNING: Thence continuing North 00°15°13”
West, 170.18 feet to a point which is 200 feet South of the South right of way line of
the Union Pacific Railroad; Thence South 89°22717” West: Parallel with said right of
way line, 80 feet: Thence South 00°15713” East, 168.46 Feet to a point which is 350
feet from the South line of said subdivision: Thence South 89°23'43" East parallel
with said South line 80 feet to the True Point of Beginning. Containing 13,543.7 square
feet, more or less, according to the bearings and distances listed above,

Portion of PID # 1-3099-401-0192-001:

A portion of the Southwest % of the Southeast % of Section 30, Township 9 North, Range 29
East, W.M,, City of Kennewick, Benton County, Washington, lying Southerly of the Union
Pacific Railroad, described as follows:

A portion of Lot 1 of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page No.
192, records of said County and State, more particularly described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48’03” East a distance of
686,76 feet along the South line of said Section 30, to a point on the West line of the East 615,90
feet of said subdivision; Thence North 00°41°35" West a distance of 350,02 feet along said West
line; Thence North 89°48'03" West a distance of 0,86 feet, leaving said West line; Thence
continuing North 89°48°03" West a distance of 60.13 feet to the beginning of a 490.00 foot
radius non-tangent curve, concave to the Southwest, having a radial bearing of South 86°11°43”
West; Thence Northwesterly a distance of 112,90 feet along the arc of said curve, through a
central angle of 13°12'06™ to a point on the Easterly line of said Lot 1, and the TRUE POINT of
BEGINNING; Thence North 00°41735" West a distance of 57,72 feet along said Easterly line, to
a corner of said Lot 1; Thence South 88°58°02" West a distance of 16,62 feet, along a Northerly
line of said Lot 1, and the Southerly line of a P,U.D, Substation Parcel, to the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial bearing of North
75°15'18" East; Thence Southeasterly a distance of 48.23 feet, along the are of said curve
through a central angle of 03°38°09”, leaving said Northerly line to a point of reverse curve, to
the beginning of & 490.00 foot radius tangent curve to the right; Thence Southeasterly a distance
of 11,75 feet along the arc of said curve, through a central angle of 01°22'28", back to the true
point of beginning. Containing 497.3 square feet, more or less, according to the bearings and
distances listed above,
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Together with a temporary construction easement lying within said parcel described as follows:

A portion of the Southwest % of the Southeast % of Section 30, Township 9 North, Range 29
East, WM., City of Kennewick, Benton County, Washington, lying Southerly of the Union
Pacific Railroad, described as follows:

Lot 1 of Short Plat No.192 as recorded in Volume 1 of Short Plats on Page No. 192, records of
said County and State, more particularly described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48’03" East a distance of
686.76 feet along the South line of said Section 30, to a point on the West line of the East 615.90
feet of said subdivision; Thence North 00°41°35" West a distance of 350.02 feet along said West
line; Thence North §9°48703” West a distance of 0.86 feet, leaving said West line; Thence
continuing North 89°48°03” West a distance of 90.21 feet along the Southerly line of said Lot, to
the beginning of a 460.00 foot radius non-tangent curve, concave to the Scuthwest, having a
radial bearing of South 85°56’01” West; and the TRUE POINT of BEGINNING; Thence
Northwesterly a distance of 114.93 feet along the arc of said curve, through a central angle of
14°18'53”, leaving said Southerly line of said Lot 1, to the beginning of a 790,00 foot radius
tangent reverse curve, concave to the Northeast, having a radial bearing of North 71°37°09” East;
Thence Northwesterly a distance of 57.44 feet along the arc of said curve, through a central angle
0f 04°09°58", to a point on a Northerly line of said Lot 1; Thence North 88°58702" East leaving
said curve to the beginning of a 760.00 foot radius non-tangent curve, concave to the Northeast,
having a common with the aforementioned 790.00 foot radius curve; Thence Southeasterly a
distance 0f 48.23 feet along the arc of said curve, through a central angle of 03°38°09”, leaving
said Northerly line of said Lot 1, to the beginning of 2 490.00 foot radius tangent reverse curve,
concave to the Southwest, having a radial bearing of South 71°37°09" West; Thence
Southeasterly a distance of 11.75 feet along the arc of said curve, through a central angle of
01°22°28”, to a point on the Westerly line of a Parcel described by Parcel Identifications number
(P.ID.) 1-3099-400-0010-000, records of said County and State; Thence South 00°41'35” East
leaving said curve, along said Westerly line, to a point on said Southerly line of said Lot 1;
Thence North 89°48°03" West a distance of 11.07 feet along said Southerly line, back to the true
point of beginning. Containing 3,882.37 square feet, more or less, according to the bearings and
distances listed above.

Porticn PID# 1-3099-400-0009-000:

A portion of the Southwest % of the Southeast % of Section 30, Township 9 North, Range 29
East, W.M,, City of Kennewick, Benton County, Washington, lying Southerly of the Union
Pacific Railroad, described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48703" East a distance of
686,76 feet along the South line of said Section 30, to a point on the West line of the East 615.90
feet of said subdivision; Thence North 00°41°35" West a distance of 350.02 feet along said West
line; Thence North 89°48°03" West a distance of 0.86 feet, leaving said West line; Thence
continuing North §9°48°03"” West a distance of 60.13 feet to the beginning of a 490.00 foot
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rad{us non-tangent curve, concave fo the Southwest, having a radial bearing of South 86°11743" ‘
West; Thence Northwesterly a distance of 112,90 feet along the arc of said curve, through a ‘
central angle of 13°12'06" to a point on the Easterly line of said Lot 1, of Short Plat No. 192, as
recorded in Volume 1 of Short Plats on Page No. 192, records of said County and State; Thence
North 00°41°35" West a distance of 57,72 feet along said Easterly line, to a comer of said Lot 1,
and the TRUE POINT of BEGINNING; Thence Squth 88°58’02"” West a distance of 16.62 feet,
along a Northerly line of said Lot 1, and the Southerly line of a P.U.D, Substation Parcel, to the
beginning of a 760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15° 18" East; Thence Northwesterly a distance 0f 201.73 feet along the arc
of sald curve, through a central angle of 15°12°31% to a point on the Southerly line of the Union
Pacific Railroad right-of-way; Thence North 88°58'44" East a distance of 60.02 feet along said
Southerly line to the beginning of a 700.00 foot radius non-tangent curve, concave to the i
Northeast, having a radial bearing of South §9°24'34” East; Thence Southeasterly a distance of |
202.04 feet along the arc of said curve, through a central angle of 16°32°14”, to a point on the

Southerly line of said P,U.D. Substation Parcel; Thence South 88°58'02" West a distance of

45,30 feet, leaving said curve, back to the true point of beginning. Containing 12,112.8 square

feet, more or less, according to the bearings and distances listed above.

Portion of PID# 1-3099-304-0009-000:

A portion of the Southwest % of the Southeast %4 of Section 30, Township 9 North, Range 29
East, W.M., City of Kennewick, Benton County, Weshington, lying Northerly of the Union
Pacific Railroad, and Southerly of the Port of Benton and Tri-City Railroad Company LLC,
right-of-way described as follows:

A portion of Tract “B” of the Plat Alteration of Columbia Center Estates No. 2, as recorded in
Volume 14 of Plats, on Page No. 74, records of said County and State, more particularly
described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48’03” East a distance of
686.76 feet along the South line of said Section 30, to & point on the West line of the East 615.90
feet of said subdivision; Thence North 00°41735” West a distance of 350.02 feet along said West
line; Thence North 89°48°03” West a distance of 0.86 feet, leaving said West line; Thence
continuing North 89°48’03” West a distance of 60.13 feet to the beginning of a 490.00 foot
radius non-tangent curve, concave to the Southwest, having a radial bearing of South 86°11°43” |
West; Thence Northwesterly a distance of 112,90 feet along the arc of said curve, through a

central angle of 13°12'06" to a point on the Easterly line of said Lot 1, of Short Plat No. 192, as

recorded in Volume 1 of Short Plats on Page No. 192, records of said County and State; Thence

North 00°41'35” West a distance of §7.72 feet along said Easterly line, to a corner of said Lot 1;

Thence South 88°58'02" West a distance of 16,62 feet, along a Northerly line of said Lot [, and

the Southerly line of a P.U.D. Substation Parcel, to the beginning of'a 760.00 foot radius non-

tangent curve concave to the Northeast, having a radial bearing of North 75°15° 18" East; Thence

Northwesterly a distance 0of 201.73 feet along the arc of said curve, through & central angle of

15°12°31"" to a point on the Southerly line of the Union Pacific Railroad right-of-way; Thence

South 88°58’44" West a distance of 10.00 feet along said Southerly line, and the beginning of a

770.00 foot radius non-tangent curve, concave to the Southeast, having a radial bearing of South

ORDINANCE 5592 —Page 6



89°33'21" East; Thence Northerly a distance of 18,72 feet along the arc of said curve, through a
central angle of 01°23'35", leaving said Southerly line, to its point of tangency; Thence North
01°50°14” East a distance of 81.28 feet, leaving said curve, to a point on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract “B” of the Plat
Alteration of Columbia Center Estates No. 2; Thence North 88°56°20" East a distance of 10.01
feet, along said Northerly right-of-way and said Southerly line, to the TRUE POINT of
BEGINNING; Thence North 01°50°14” East a distance of 139.26 feet, to the Northerly line of
said Tract “B*, and the Southerly line of the Port of Benton and Tri-City Railroad Company
LLC, right-of-way, (see Memorandum of Lease recorded under Auditor’s File No. 2004-030381,
records of said County and State.), and the beginning of a 2342.34 foot radius non-tangent curve,
concave to the Northeast, having a radial bearing of North 24°10’23" East; Thence Southeasterly
a distance of 64.51 feet along the arc of said curve, through a central angle of 01°34°41”, along
said Northerly and Southerly lines; Thence South 01°50°14" West g distance of 112,53 feet,
leaving said lines, to a point on said Northerly line of the Union Pacific Railroad right-of-way,
and the Southerly line of said Tract “B”; Thence South 88°56°20” West a distance of 60.08 feet
along said right-of-way, back to the true point of beginning, Containing 7,544.3 square fest,
more or less, according to the bearings and distances listed above,

Together with a temporary construction easement lying within said parcel described as follows:

A portion of the Southwest % of the Southeast !4 of Section 30, Township 9 North, Range 29
East, W.M., City of Kennewick, Benton County, Washington, lying Northerly of the Union
Pacific Railroad, and Southerly of the Port of Benton and Tri-City Railroad Company LLC,
right-of-way described as follows:

A portion of Tract “B” of the Plat Alteration of Columbia Center Estates No. 2, as recorded in
Volume 14 of Plats, on Page No. 74, records of said County and State, more particularly
described as follows:

Beginning at South Y corner of said Section 30; Thence South 89°48°03" East a distance of
686.76 feet along the South line of said Section 30, to a point on the West line of the East 615,90
feet of said subdivision; Thence North 00°41°35” West a distance of 350.02 feet along said West
line; Thence North 89°48°03” West a distance of 0.86 feet, Ieaving said West line; Thence
continuing North 89°48'03” West a distance of 60,13 feet to the beginning of a 490,00 foot
radius non-tangent curve, concave to the Southwest, having a radial bearing of South 86°11°43”
West; Thence Northwesterly a distance of 112,90 feet along the arc of said curve, througha
central angle of 13°12°06" to a point on the Easterly line of said Lot 1, of Short Plat No. 192, as
recorded in Volume 1 of Short Plats on Page No. 192, records of said County and State; Thence
North 00°41°35” West a distance of 57.72 feet along said Easterly line, to a comer of said Lot 1;
Thence South 88°58°02” West a distance of 16.62 feet, along a Northerly line of said Lot I, and
the Southerly line of a P.U.D, Substation Parcel, to the beginning of a 760.00 foot radius non-
tangent curve concave to the Northeast, having a radial bearing of North 75°15°18” East; Thence
Northwesterly a distance of 201,73 feet along the arc of said curve, through a central angle of
15°12°31” to a point on the Southerly line of the Union Pacific Railroad right-of-way; Thence
South 88°58’44"West a distance of 10.00 feet along said Southerly line, and the beginning of a
770.00 foot radius non-tangent curve, concave to the Southeast, having a radial bearing of South
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89°33'21" East; Thence Northerly a distance of 18,72 feet along the arc of said curve, through a
central angle of 01°23°35", leaving said Southerly line, to its point of tangency; Thence North
01°50'14” East a distance of 81,28 feet, leaving said curve, to a point on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract “B” of the Plat
Alteration of Columbia Center Estates No. 2; Thence North 88°56°20" East a distance of 10,01
feet, along said Northerly right-of-way and said Southerly line, to the TRUE POINT of
BEGINNING; Thence North 01°50°14” East a distance of 139.26 feet, to the Northerly line of
said Tract “B”, and the Southerly line of the Port of Benton and Tri-City Railroad Company
LLC, right-of-way, (see Memorandum of Lease recorded under Auditor’s File No. 2004-030381,
records of said County and State.), and the beginning of a 2342.34 foot radius non-tangent curve,
concave to the Northeast, having a radial bearing of North 24°10°23" East; Thence
Northwesterly a distance of 6.49 feet along the arc of said curve, through a central angle of
00°09°32”, along said Northerly and Southerly lines; Thence South 01°50" 14" West a distance of
142,04 feet, leaving said lines, to a point on said Northerly line of the Union Pacific Railroad
right-of-way, and the Southerly line of said Tract “B*; Thence North 88°56'°20” East a distance
of 6,01 feet along said right-of-way, back to the true point of beginning.

Together With: Beginning at the aforementioned true point of beginning; Thence North
88°56%20" East a distance of 60.08 feet along said Northerly line of the Union Pacific Railroad
right-of-way, and the Southerly line of said Tract “B”, to the TRUE POINT of BEGINNING;
Thence North 01°50°14” East a distance of 112.53 feet to the Northetly line of said Tract “B”,
and the Southerly line of the Port of Benton and Tri-City Railroad Company LLC, right-of-way,
(see Memorandum of Lease recorded under Auditor’s File No, 2004-030381, records of said
County and State.), and the beginning of a 2342.34 foot radius non-tangent curve, concave to the
Northeast, having a radial bearing of North 22°35'42” East; Thence Southeasterly a distance of
29,87 feet along the arc of said curve, through a central angle of 00°43°34*, along said Northerly
and Southerly lines; Thence South 01°50°14” West a distance of 100.71 feet, leaving said lines,
to a point on said Northerly line of the Union Pacific Railroad right-of-way, and the Southerly
line of said Tract “B”; Thence North 88°56°20” East a distance of 28,04 feet along said right-of-
way, back to the true point of beginning, Containing 3,828,3 square feet, more or less, according
to the bearings and distances listed above.

A portion of Port of Benton and Tri-City Rallroad right-of-way -~ No PID# assigned
Street Crossing & Utility Fasement:

A portion of the Southwest % of the Southeast % of Section 30, Township 9 North, Range 29
East, W.M., City of Kennewick, Benton County, Washington, lying within, Port of Benton and
Tri-City Railroad right-of-way, described as follows:

Beginning at South ¥ corner of said Section 30; Thence South 83°48'03" East a distance of
686.76 feet along the South line of said Section 30, to a point on the West line of the East 615.90
feet of said subdivision; Thence North 00°41°35" West a distance of 350.02 feet along said
West line; Thence North 89°48°03” West a distance of 0.86 feet, leaving said West line; Thence
continuing North 89°48'03" West a distance of 60.13 feet to the beginning of a 490.00 foot
radius non-tangent curve , concave to the Southwest, having a radial bearing of South 86°11743"
West; Thence Northwesterly a distance of 112,90 feet along the arc of said curve, through a
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central angle of 13°12°06" to a point on the Easterly line of said Lot 1, of Short Plat No. 192, as
recorded in Volume 1 of Short Plats on Page No. 192, records of said County and State; Thence
North 00°41°35” West a distance of 57.72 feet along said Easterly line, to a corner of said Lot 1;
Thence South 88°58°02" West & distance of 16.62 feet, along a Northerly line of said Lot 1, and
the Southerly line of a P,U.D. Substation Parcel, to the beginning of a 760.00 foot radius non-
tangent curve concave to the Northeast, having a radial bearing of North 75°15’18" East;
Thence Northwesterly a distance of 201.73 feet along the arc of said curve, through a central
angle of 15°12’31” to a point on the Southerly line of the Union Pacific Railroad right-of-way;
Thence South 88°58°44” West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-fangent curve, concave to the Southeast, having a radial
bearing of South 89°33°21" East; Thence Northerly a distance of 18.72 feet along the arc of said
curve, through a central angle of 01°23°35”, leaving said Southerly line, to its point of tangency;
Thence North 01°50°14” East a distance of 81,28 feet, leaving said curve, to a point on the
Northerly line of said Union Pacific Railroad right-of-way, and the Southerly line of said Tract
“B" of the Plat Alteration of Columbia Center Estates No. 2, as recorded in Volume 14 of Plats,
on Page No. 74, records of said County and State; Thence North 88°56'20” East a distance of
10.01 feet, along said Northerly right-of-way and said Southerly line; Thence North 01°50°14”
East a distance of 139.26 feet, to the Northerly line of said Tract “B”, and the Southerly line of
the Port of Benton and Tri-City Railroad Company LLC, right-of-way, (see Memorandum of
Lease recorded under Auditor’s File No. 2004-030381, records of said County and State.), to the
TRUE POINT of BEGINNING; said point being at (Station 16+39.17 at 30.00° Left as shown
on Center Parkway Right-of-way Plans) and the beginning of & 2342.34 foot radius non-tangent
curve, concave to the Northeast, having a radial bearing of North 24°10°23” East; Thence
Northwesterly a distance of 21.66 feet along the arc of said curve through a central angle of
00°31°48"; Thence North 01°50°14” East a distance of 108.98 feet, leaving said Northerly and
Southerly lines, and said curve, to a point on the Northerly line of said Port of Benton and Tri-
City Railroad Company LLC, right-of-way, and the beginning of a 2242,34 foot radius non-
tangent curve, concave to the Northeast, and having a radial bearing of North 25°47°06™ East;
Thence Southeasterly a distance of 107.63 feet, along the arc of said curve, through a central
angle of 02°45'00", along said Northerly right-of-way; to a point on the proposed Easterly
proposed right-of-way of Center Parkway; Thence continuing along said curve and Northerly
line of said Port of Benton and Tri-City Railroad Company LLC, right-of-way Southeasterly a
distance of Q.67 feet, along the arc of said curve, through a central angle of 00°01°02”, along said
Northerly right-of-way; Thence South 01°50°14” West a distance of 106.921 feet leaving said
Northerly right-of-way to a point on said Southerly line of the Port of Benton and Tri-City
Railroad Company LLC, right-of-way, said point is also lying on a 2342.34 foot radius non-
tangent curve, concave to the Northeast, having a radizl bearing of North 22°04'22" East;
Thence Northwesterly a distance of 85.86 feet along the arc of said curve through a central angle
of 02°06°01" back to the true point of beginning. Containing 10,792.0 square feet, more or less,
according to the bearings and distances listed above,
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CERTIFICATION

|, Terri L. Wright, City Clerk of the City of Kennewick, Washington (the “City"),
hereby certify as follows:

1. The attached copy of Ordinance No. 5592 (the “Ordinance”) is a full, true
and correct copy of the Ordinance duly passed at a regular meeting cf the City Council
of the City held at the regular meeting place thereof on the 14" day of April, 2015, as
that Ordinance appears on the Minute Book of the City; and

2, A quorum of the members of the City Council was present throughout the
meeting and a majority of those members present voted in the proper manner for the
adoption of the Ordinance.

IN WITNESS WHEREOF, | have hereunto set my hand this 21% day of April,

| S ,Z"J/& X /yﬂ‘ﬂj

Terri L. Wright, City Cerk




ORDINANCE NO. 17-15

AN ORDINANCE of the City of Richland, Washington,
authorizing the City Manager to acquire certaln real
property interests by negofiated voluntary purchase under
threat of condemnation, by condemnation, or by settling
condemnation litigation or entering administrative settlements
for the purpose of extending Center Parkway from Tapteal
Drive in Richland to Gage Boulevard in Kennewick;
providing for severability; and establishing an effective date,

WHEREAS, in order to improve mobility, meet the current and planned travel
demands of the Cities of Richland and Kennewick, and satisfy the current and future
requirements and goals of the City of Richland Comprehensive Plan, it will be
necessary for the City to construct a new street segment called Center Parkway, and

WHEREAS, the planned Center Parkway crosses the municipal boundary joining
the City of Richland with the City of Kennewlck; and

WHEREAS, the Cities of Richland and Kennewick have entered in an interlocal
agreement, dated September 18, 2001, documenting the Citles' partnership to complete
Center Parkway; and

WHEREAS, the interlocal agreement, specifically Supplement No. 2 to the
interlocal agreement, assigns the lead role for completing the Center Parkway project to
the City of Richland; and

WHEREAS, in its lead role, the City of Richland has planned and budgeted to
complete Center Parkway from Tapteal Drive in Richland to Gage Boulevard in
Kennewick; and

WHEREAS, in order to complete the Center Parkway Project, it has been
determined that the City of Richland and the City of Kennewick must acquire the
property and property rights described in Exhibit 1, falllng within their respective
Jurisdictions, for the public uses of public fravel and public parking; and

WHEREAS, Chapter 8.12 RCW authorizes the Citles to exercise the power of
eminent domalin for the purpose of condemning property for cartaln public needs; and

WHEREAS, the Cily of Richland has commissioned appralsals fo determine the
falr market value of the properties identified hereln and will continue to negotiate in
good falth with the owners of the properties authorized to be acquired with the intent
of reaching agreements for the voluntary acquisition of the property for falr market value;
and '
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WHEREAS, in the event voluntary negotiated agreements are not reached,
eminent domalin proceedings will be requlred to complete the required acquisitions; and

WHEREAS, the funds necessary to acquire the property by voluntary purchase
or o pay just compensation adjudged due after condemnation shall be pald from City of
Richland funds.

NOW, THEREFORE, BE [T ORDAINED by the City Council of the City of
Richland as follows:

Section 1. Public Use and Necessity Declared: The City of Richland City Council
finds construction of the Center Parkway Project to be a public use, specifically the
construction of public sirests and public parking. Further, the City Councll finds
construction of the Center Parkway Project to be necessary and in the best interests
of the citizens and motorists within the City of Richland.

Section 2. Agency Acknowledged: Pursuant to interlocal agreement and
ordinance, the City of Kennewick has delegated to the City of Richland the authority to
initlate and prosecute any action necessary, including condemnatlon, to acquire the
property and property rights described in aftached Exhibit 1 that are located within the
City of Kennewick. The City of Richland accepts this delegation of authority.

Section 3. City Manager Authorized: The Cily Manager is hereby authorized
to negotiate and prepare such agreements as are customary and necessary for the
acquisition of the real property interests described in Exhibit 1, sald property to be used
for the public use of construction of the Center Parkway Project. Execution of such
final agreements by the City Manager shall oceur only after approval by the Richland
City Council at an open public meeting.

Section 4, Settlement: The City Manager Is further authorized to settle
condemnation litigation or enter administrative seftlements (a seftlement in lieu of
initiating condemnation litigation) for the acquisition of the real property interests
described in Exhibit 1. Such seftlements shall be made only upon the recommendation
of legal counsel, for amounts deemed fo be a reasonable estimation of falr market
valug, and shall be subject to final approval by the Richland City Councll at an
open public mesting.

Section 5. Condemnation Proceedings Authorized: In addition o the authority
granted to the City Manager In Sections 3 and 4 above, the City Manager may further
authorize the City Attorney fo commence any such condemnation proceedings as may
be useful or necessary to acquire the properties and property rights described in the
attached Exhibit 1, to include prosecuting condemnation actions as the Agent of the
City of Kennewick as directed in City of Kennewick Ordinance No. 5592,

Section 6. Properly Descriptions: The City Manager is additionally authorized
to make minor amendments to the legal descriptions of propsrties described n the
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attached Exhibit 1 as may be necessary to correct scrivener's errors or to conform any
legal description to the precise boundaries of the property actually acquired for
construction of the Center Parkway Project.

Section 7. Funds: The funds necessary to acquire the property by purchase or
to pay just compensation adjudged due after condemnation shall be paid from the City
of Richland's Capltal Improvement Plan funds.

Section 8. Severability: Should any section, paragraph, sentence, clause or
phrase of this ordinance, or its application to any person or circumstance, be declared
unconstitutional or otherwise invalid for any reason, or should any portion of this
ordinance be pre-empted by state or federal law or regulation, such decision or
preemption shall not affect the validity of tha remaining portions of this ordinance or its
application to other persons or circumstances,

Section 9. Effective Date: This ordinance shall take effect the day following its
publication in the official newspaper of the City of Richland.

PASSED by the City Council of the City of Richland, at a regular mesting on the

218t day of April, 2015.

DAVID
Mayor
ATTEST: APPROVED AS TO FORM:;
%Z&/WWL ﬁé/ ¢ deadne kondes
MARCIA HOPKINS HEATHER KINTZLEY~3 &
City Clerk City Attorney

Date Published: April 28, 2015
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EXHIBIT 1

Property Descriptions
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Porllon of PID# 1-30%9-300-0001-007

That porfion of the West Vs of the Southeast V4 of Section 30, Township 9 North, Range 29
East of the Willamette Meridian, City of Richland, Benton County, Washington.
described as follows:

Beginning ot the Northeast comner of Parcel 1 of Record of Survey No. 2944, as recorded
in Yolume 1 of Surveys on Page No. 2946, records of sald County and State; Said corner
is lying on the Southerly right-of-way of Tapteal Drive as shown on said Survey; Thence
Norih 69°54'55" West a distance of 230.22 fest along the Northerly line of sald Parcel
and said Southerly right-of-way, to the Northwest corner of said Parcel 1, and the TRUE
POINT of BEGINNING, and the beginning of a 30.00 foot radius tangent curve to the left;
Thence Southwesterly a distance of 48.19 feet along the arc of said curve through a

central angle of 92°01'52" dlong the Westerly line of sald Parcel 1, fo the beginning of a

700.00 foot radius tangent compound curve to the left; Thence Southwesterly a
distance of 227.9] feet along the arc of said curve through a ceniral angle of
18°39'16", adlong the Westerly line of said Parcel 1, to its point of langency. (Said point of
tangency s lying North 00°38'03" West from the Northwest corner of Parcel 2 of said
Record of Survey No, 2966): Thence South 00°38'03" East a distance of 325,24 feet
along the Westerly line of said Parcel 2, to a point on the Northerly right-of-way of the
Port of Benton / Ti-City Rallroad, (formerly A.E.C. Hanford Works Raifroad), and the
beginning of a 2242.34 foot radius non-fangent curve having a radial bearing of North
23°02'06" East; Thence Northwesterly along said right-of-way a distance of 91.74 feet
along the arc of sald curve through ¢ central angle of 02°12'15" to the Southeast
corner of Record of Survey No., 3241 as recorded in Volume 1 of Surveys on Page No.
3241, records of sald County and State: Thence North 01°50'14" East a distance of
294.65 feet, leaving said Northery right-of-way, to the Northeast comer of sald Record
of Survey No, 3241, sald corner s also the East/ Southeasterly comer of Record of Survey
No. 3245, records of sald County and State; Thence continving North 01°50'14" East a
distance of 29.53 feet along the Easterly line of sald Record of Survey No, 3245, leaving
the Northeast comner of sald Record of Survey No. 3241, to the beginning of a 770.00
foot radius tangent curve to the right: Thence Norheasterly a distance of 221.92 feet
dlong the arc of said curve and said Easterly line of sald Record of Survey No, 3245,
through a central angle of 14°30'48" to the beginning of a 30.00 foot radius tangent
reverse curve 1o the left; Thence Northwesterly a distance of 46,23 feet along the arc of
sald curve and sald Easterly line of sald Record of Survay No. 3245 1o its Northeast
corner, through a central angle of 88°17'57", 1o a point on sald Southery right-of-way of
Tapteal Drive: Thence South 69°56'55" East a distance of 130.07 feet leaving said
Record of Survey No. 3245, back to the true point of beginning.

Containing 43,421 .0 square feet, more or less, according to the bearings and distance s
fisted above.

All of PID # 1-3099-400-0010-000

That Portion of the Southwest Vi of the Southeast V4 of Section 30, Township ¢
North, Range 29, lying south of the Union Pacific Rallroad right of way,
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defined as follows: Baginning at the Southwest corner of said subdivision;
Thence South 89023'43" East along the South line thereof 86,76 Feet to a
point in the West line of the East 615.9 Feet of the said subdivision; Thence
North 00015'13" West along sald West line 350 feet to the TRUE POINT OF
BEGINNING: Thence continuing North 00015'13" West, 170,18 feet to a point
which Is 200 feet South of the South right of way line of the Unlon Pacific
Railroad; Thence South 89022' 17" West: Parallel with sald right of way line, 80
feet; Thence South 00015'13" East, 168,46 Feet to a point which is 350 feet
from the South line of said subdivision: Thence South 89023'43" East paralls!
with sald South line 80 feet to the True Point of Beginning. Containing 13,543.7
square feel, more or less, according fo the bearings and distances listed above.

Portion of PID # 1-3099-401-0192-001

A portion of the Southwest ¥4 of the Southeast Vi of Section 30, Tawnship ¢ North,
Range 29 East, W.M., City of Kennewick, Benton County, Washingion, lying
Southerly of the Union Pacific Rallroad, desciibed as follows:

A portion of Lot 1 of Short Plat No. 192, asrecorded in Volume 1 of Short Plats on
Page No. 192, records of said County and State, more particularly described as
follows: :

Beginning at South % corner of said Section 30; Thence South §9°48'03" Eaist &
distance of 686.76 feet along the South line of sald Section 30, to a point on the
West line of the East 615.90 feel of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving sald West line; Thence continuing North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West: Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a central angle of 13°12'04" to a point on the Easterly Iine of
sald Lot 1, and the TRUE POINT of BEGINNING; Thence North 00°41'35" West
distance of 57.72 feet along said Ecstetly line, to a corner of said Lot 1; Thence
South 88°58'02" West a distance of 16.62 feef, along a Northerly line of said Lot
1, and the Southerly line of a P.U.D. Substation Parcel, fo the beginning of a
760.00 foot radius non-tangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Southeasterly a distance of 48.23 feet,
along the arc of said curve through a central angle of 03°38'09", leaving said
Northerly line to a point of reverse curve, to the beginning of a 490.00 foot radius
tangent curve to the right; Thence Southeasterly a distance of 11.75 feet along
the arc of said curve, through a central angle of 01°22'28", back fo the true
point of beginning. Containing 497.3 square feet, more orless, according to the
bearings and distances listed above.
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Together with a temporary construction easement lying within sald parcel
described as follows:

A portion of the Southwest ¥4 of the Southeast V4 of Section 30, Township ¢ North,
Range 29 East, W.M., City of Kennewlck, Benton County, Washington, lying
Southerly of the Union Paclfic Railroad, described as follows:

Lot 1 of Short Plat No.192 as recorded in Volume 1 of Short Plals on Page No.
192, records of said County and State, more particularly described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48'03" East a
distance of é84.76 feet along the South line of sald Section 30, to a point on the
West line of the East 615.90 feet of said subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feetl, leaving said West line; Thence continving North 89°48'03"
West a distance of 90.21 feet along the Southerly line of said Lot, to the
beginning of a 440.00 foot radius non-tangent curve, concave to the Southwesl,
having a radial bearing of South 85°56'01" West; and the TRUE POINT of
BEGINNING; Thence Northwesterly a distance of 114.93 feet along the arc of
sald curve, through a ceniral angle of 14°18'53", leaving said Southerly line of
said Lot 1, 1o the beginning of a 790.00 foot radius tangent reverse curve,
concave to the Northeast, having a radial bearing of North 71°37'09" East;
Thence Northwesterly a distance of 57,44 feet along the arc of sald curve,
through a central angle of 04°09'58", to a point on a Northerly line of said Lot 1;
Thence North 88°58'02" East leaving said curve to the beginning of a 760.00 foot
radius non-tangent curve, concave to the Northeast, having a common with
he aforementioned 790.00 foot radius curve; Thence Southeasterly a distance
of 48.23 feet along the arc of said curve, through a central angle of 03°38'09",
leaving sald Northerly line of sald Lot 1, to the beginning of a 420.00 foot radius
tangent reverse curve, concave to the Southwest, having a radial bearing of
South 71°37'09" West; Thence Southeastery a distance of 11.75 feet dlong the
arc of said curve, through a central angle of 01°22'28", to a point on the
Westerly line of a Parcel described by Parcel Identifications number (P.1D.} 1-
3099-400-0010-000, records of said County and State; Thence South 00°41'35"
Eastleaving sald curve, along said Westerly line, 1o a point on said Southerly line
of said Lot 1; Thence North 89°48'03" West a distance of 11.07 feet along sald
Southerly fine, back to the true point of beginning. Containing 3,882.37 square
feet, more or less, according to the bearings and distances listed above.

Portion PID+# 1-8099-400-0009-000

A portion of the Southwest ¥4 of the Southeast ¥ of Section 30, Township ¢ North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
Southerly of the Union Pacific Raifroad, described as follows:
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Beginning at South Y corner of sald Section 30; Thence South 8§9°48'03" East @
distance of 686.76 feet along the South line of said Section 30, to a point on the
West line of the East 615.90 feet of sald subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along sald West line; Thence North 89°48'03" West a
distance of 0.84 feet, leaving said West ine; Thence continuing North 89°48'03"
West a distance of 40,13 feet {o the beginning of a 490,00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 fest along the arc of
sald curve, through a central angle of 13°12'06" to a point on the Easterly line of
said Lot 1, of Short Plat No, 192, asrecorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West a
distance of 57.72 feet clong said Easterly line, to a corner of said Lot 1, and the
TRUE POINT of BEGINNING; Thence South 88°58'02" West a distance of 16.62 feet,
along a Northerly line of sald Lot 1, and the Southerly line of a P.U.D, Substation
Parcel, to the beginning of a 760.00 foot radius non-tangent curve concave to
the Northeast, having a radial bearing of North 75°15'18" East; Thence
Northwesterly a distance of 201.73 feet along the arc of sald curve, through a
central angle of 15°12'31" to a point on the Southerly lins of the Unlon Pacific
Rallroad right-of-way: Thence North 88°58'44" East a distance of 60.02 feet
along said Southerly line fo the beginning of a 700.00 foot radius non-tangent
curve, concave to the Northeast, having a radial bearing of South 89°24'34"
East; Thence Southeasterly a distance of 202.04 feet along the arc of said curve,
through a central angle of 16°32'14", fo a point on the Southerly line of sald
P.U.D. Substation Parcel; Thence South 88°58'02" West a distance of 45.30 feet,
leaving said curve, back to the frue point of beginning. Containing 12,112.8
square feet, more or less, according to the bearings and distances listed above,

Portlon of PID# 1.3099-304-0009-000

A portion of the Southwest Vi of the Southeast ¥ of Section 30, Township 9 North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lylng
Northerly of the Unlon Pacific Railroad, and Southerly of the Port of Benfon and
Tri-City Rafroad Company LLC, right-of-way described as follows:

A portion of Tract “B" of the Plat Alteration of Colurnbia Center Estates No, 2, as
recorded in Yolume 14 of Plats, on Page No. 74, records of said County and
State, more particularly described as follows:

Beginning at South % corner of said Section 30; Thence South 89°48'03" East a
distance of 684.76 feet along the South line of sald Section 30, to a point on the
West line of the East 615.20 feet of said subdivision; Thence North 00°41'35" West
a distance of 350,02 feel along sald West line; Thence North 89°48'03" West o
distance of 0.84 feet, leaving sald West line; Thence continuing North 89°48'03"
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West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave to the Southwest, having a radial bearing of South
84°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a cenfral angle of 13°12'06" to a point on the Easterly line of
sald Lot 1, of Short Plat No. 192, asrecorded in Volume 1 of Short Plats on Page
No. 192, records of sald County and State; Thence North 00°41°35" West a
distance of 57.72 feet along sald Easterly line, to a corner of said Lot 1; Thence
South 88°58'02" West a distance of 16,62 feet, along a Northerly line of said Lot
1, and the Southerly line of a P,U.D. Substation Parcel, to the beginning of a
760,00 foot radivs non-tangent curve concave to the Northeast, having aradial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of sald curve, through a central angle of 15°12'31" to a polnt on
the Southerly line of the Union Pacific Railroad right-of-way; Thence South
88°58'44"West ¢ distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having d radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the arc of said curve, through a central angle of 01°23'35",
leaving said Southerly line, to fis point of tangency; Thence North 01°50' 14" East
a distance of 81.28 feet, leaving said curve, to a point on the Northerly line of
said Union Pacific Rallroad right-of-way, and the Southerly line of sald Tract “8"
of the Plat Alteratfion of Columbia Center Estates No. 2; Thence North 88°56'20"
East a distance of 10.01 feet, along said Nertherly right-of-way and sald
Southerly line, to the TRUE POINT of BEGINNING; Thence North 01°50'14" East o
distance of 139,26 feet, 1o the Northerly fine of said Tract "8", and the Southerly
line of the Port of Benton and Tr-City Railroad Company LLC, right-of-way, (see
Memorandum of Lease recorded under Auditor's File No. 2004-030381, records
of said County and State.), and the beginning of a 2342.34 foot radius non-
tangent curve, concave to the Northeast, having a radial bearing of North
24°10'23" East; Thence Southeasterly a distance of 64.51 feet along the arc of
sald curve, through a cenfral angle of 01°34'41", along said Northerly and
“Southerly lines; Thence South 01°50' 14" West a distance of 112,53 feet, leaving
said fines, to a point on sald Northerly line of the Unlon Paclfic Railroad right-of-
way, and the Southerly line of said Tract "B"; Thence South 88°56'20™ West a
distance of 60.08 feet dlong said right-of-way, back to the true point of
beginning. Contalning 7,544.3 square feet, more or less, according fo the
bearings and distances flisted above,

Together with a temporary construction easement lying within said parcel
described as follows:

A portion of the Southwest ¥ of the Southeast ¥4 of Section 30, Townshlp ¢ North,
Range 29 East, W.M.,, City of Kennewick, Benton County, Washington, lying
Northerly of the Unlon Pacific Railroad, and Southerly of the Port of Benton and
Tri-City Rallroad Company LLC, righi-of-way described as follows:
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A portion of Tract "B" of the Plat Alieration of Columbia Center Estates No, 2, as
recorded in Volume 14 of Plats, on Page No. 74, records of said County and
State, more particularly described as follows:

Beginning at South Y comer of said Section 30; Thence South §9°48'03" East a
distance of 86.76 feet along the South line of sald Section 30, to a point on the
West line of the East 615.90 feet of sald subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving said West line; Thence continving North 89°48'03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
tangent curve, concave 1o the Southwest, having a radial bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
said curve, through a central angle of 13°12'06" to a point on the Edsterly line of
said Lot 1, of Short Plat No. 192, as recorded in Volume 1 of Short Plats on Page
No. 192, records of said County and State; Thence North 00°41'35" West a
distance of 57.72 feet along said Easterly line, o a corer of sald Lot 1; Thence
South 88°58'02" West a distance of 16.62 feet, along a Northetly line of said Lot
1, and the Southerly line of a P.U.D, Substation Parcel, to the beginning of a
760,00 foot radius non-fangent curve concave to the Northeast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of sald curve, through a central angle of 15°12'31" to a point on
the Southerly line of the Unlon Pacific Railroad right-of-way; Thence South
88°58'44"West a distance of 10.00 feet along sald Southerly line, and the
beginning of a 770.00 foot radius non-tangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 feet along the ar¢ of sald curve, through a central angle of 01°23'35",
leaving said Southerly line, to its point of tangency; Thence North 01°50' 14" East
a distance of 81.28 feet, leaving sald curve, to a polnt on the Northerly line of
said Union Pacific Railroad right-of-way, and the Southerly line of said Tract 8"
of the Plat Alferation of Columbia Center Estates No. 2; Thence North 88°56'20"
East a distance of 10.01 feet, along said Northerly right-of-way and said
Southerly line, to the TRUE POINT of BEGINNING; Thence North 01°50'14" East a
distance of 139,24 feet, to the Northerly line of sald Tract “B”, and the Southerly
ine of the Port of Benton and Tri-City Railroad Company LLC, right-of-way, {see
Memorandum of Lease recorded under Auditor's File No, 2004-030381, records
of sald County and State.}, and the beginning of a 2342.34 foot radius non-
tangent curve, concave to the Northeast, having a radial bearing of North
24°10'23" East; Thence Northwesterly a distance of 6.49 feet along the arc of
said curve, through a central angle of 00°09'32", along said Northerly and
Southerly lines; Thence South 01°50' 14" West a distance of 142,04 feet, l[eaving
sald lines, to a point on said Northerly line of the Union Pacific Railroad right-of-
way, and the Southerly line of sald Tract "B"; Thence North 88°56'20" East o
distance of 6.01 feet along said right-of-way, back to the true point of
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beginning.

Together With: Beginning at the aforementioned true point of beginning: Thence
North 88°56'20" East a distance of 60.08 feet along said Northerly line of the
Unlon Pacific Ralfroad right-of-way, and the Southerly line of said Tract 8", to
the TRUE POINT of BEGINNING: Thence North 01°50' 14" East a distance of 112.53
feet to the Northerly line of said Tract "B", and the Southerly line of the Port of
Benton and Trl-City Rallroad Company LLC, rfight-of-way, (see Memorandum of
Lease recorded under Auditor's File No. 2004-030381, records of sald County
and State.), and the beginning of a 2342.34 foot radius non-tangent curve,
concave to the Northeast, having a radial bearing of North 22°35'42" East;
Thence Southeasterly a distance of 29.87 feet along the arc of said curve,
through a centra! angle of 00°43'34", along said Northerly and Southerly lines;
Thence South 01°50'14" West a distance of 100.71 feet, leaving said lines, fo a
point on sald Northerly line of the Unlon Pacific Raliroad right-of-way, and the
~Southerly line of said Tract “B": Thence North 88°56'20" East a distance of 28.04
feet along said right-of-way, back to the true point of beginning. Containing
3,828.3 square feet, more or less, according to the bearings and distances fisted
above.

A portlon of Port of Benton and Tri-City Rallroad right-of-way - No PID# assigned
Street Crossing & Utility Easement

A portion of the Southwest 4 of the Southeast ¥4 of Section 30, Township ¢ North,
Range 29 East, W.M., City of Kennewick, Benton County, Washington, lying
within, Port of Benton and Tri-Clty Railroad right-of-way, described as follows:

Beginning at South Y4 corner of said Section 30; Thence South 89°48'03" East a
distance of 686.76 feet along the South line of sald Section 30, to a point on the
West line of the East 616,90 feet of sald subdivision; Thence North 00°41'35" West
a distance of 350.02 feet along said West line; Thence North 89°48'03" West a
distance of 0.86 feet, leaving said West line; Thence continuing North §9°48°03"
West a distance of 60.13 feet to the beginning of a 490.00 foot radius non-
fangent curve , concave to the Southwest, having a radlal bearing of South
86°11'43" West; Thence Northwesterly a distance of 112.90 feet along the arc of
sald curve, through a central angle of 13°12'06" to a point on the Easterly line of
sald Lot 1, of Short Plat No. 192, asrecorded in Volume 1 of Short Plafs on Page
No, 192, records of said County and State; Thence North 00°41'35" West a
distance of 57.72 feset along said Easterly line, to a corner of sald Lot 1; Thence
South 88°58'02" West a distance of 16,42 feet, along a Northerly line of sald Lot
1. and the Southerly line of a P.U.D. Substation Parcel, to the beginning of a
760.00 foof radius non-tangent curve concave fo the Northeast, having a radial
bearing of North 75°15'18" East; Thence Northwesterly a distance of 201.73 feet
along the arc of sald curve, through a central angle of 15°12'31" to a point on

Passage 4/21/15 11 Ordinance No. 17-15



the Southerly line of the Union Paclific Ralroad right-of-way: Thence South
88°58'44" West a distance of 10.00 feet along said Southerly line, and the
beginning of a 770.00 foot radius non-fangent curve, concave to the Southeast,
having a radial bearing of South 89°33'21" East; Thence Northerly a distance of
18.72 fest along the arc of sald curve, ihrough a central angle of 01°23'35",
leaving sald Southerly line, to its point of tangency; Thence North 01°50'14" East
adistance of 81.28 feet, leaving said curve, o a point on the Northerly line of
said Unlon Pacific Railroad right-of-way, and the Southerly line of said Tract “B"
of the Plat Alteration of Columbia Center Estates No. 2, as recorded in Volume
14 of Plats, on Page No. 74, records of said County and State; Thence North
88°56'20" East a distance of 10.01 feet, along saild Northerly right-of-way and
sald Southerly line; Thence North 01°50'14" East a distance of 139.26 feet, to the
Northerly line of sald Tract 'B", and ths Southerly line of the Port of Benton and
Tr-City Rallroad Company LLC, right-of-way, (see Memorandum of Lease
recorded under Auditor's File No. 2004-030381, records of sald County and
State.). to the TRUE POINT of BEGINNING: said point being at (Station 16+32.17
at 30.00' Left as shown on Center Parkway Right-of-way Plans) and the
beginning of a 2342,34 foot radius non-tangent curve, concave to the
Northeast, having a radial bearing of North 24°10'23" East; Thence
Northwesterly a distance of 21.66 feet dlong the arc of said curve through a
central angle of 00°31'48"; Thence North 01°50'14" East a distance of 108.98
feet, leaving said Northerly and Southerly lines, and said curve, fo a point on the
Northerly line of said Port of Benton and Tri-City Raiiroad Company LLC, right-of-
way, and the beginning of a 2242.34 foot radivs non-tangent curve, concave fo
the Northeast, and having a radial bearing of North 25°47'06" East; Thence
Southeasterly a distance of 107.63 feef, along the arc of said curve, through a
central angle of 02°45'00", along said Northerly right-of-way; to a point on the
proposed Easterly proposed righi-of-way of Center Parkway; Thence continuing
along said curve and Northerly line of said Port of Benton and Tri-City Railroad
Company LLC, right-of-way Southeasterly a distance of 0,67 feet, along the arc
of said curve, through a central angle of 00°01'02", along sald Northerly right-of-
way; Thence South 01°50' 14" West a distance of 106.921 feef leaving said
Northerly right-of-way to a point on sald Southerly line of the Port of Benfon and
Tri-City Rallroad Company LLC, right-of-way, sald point Is also lying on ¢ 2342.34
foot radius non-tangent curve, concave to the Northeast, having a radial
bearing of North 22°04'22" East; Thence Northwesterly a distance of 85.86 feet
along the arc of said curve through a cenfral angle of 02°04'01" back to the
trué point of beginning.

Containing 10,792.0 square feet, more orless, according to the bearings and
distances listed above,
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CERTIFICATION

I, Marcla Hopkins, City Clerk of the City of Richland, Washington (the *City"),
hereby certify as follows:

1. The attached copy of Ordinance No. 17-15 (the “Ordinance”) is a full, true and
correct copy of the Ordinance duly passed at a regular meeting of the City Counci! of the Cily held
at the regular meeting place thereof on the 21 day of April, 2015, as that Ordinance appears on
the Minute Book of the City; and

2, A quorum of the members of the City Council was present throughout the meeting

and a majority of those members present voled in the proper manner for the adoption of the
Ordinance.

INWITNESS WHEREOQF, [ have hereunto set my hand this 21 day of Aprll 2015.

i /%z,é%

Marcia Hopkins, £ty Clerk




William J. Schroeder

To: Stephen DiJulio

Cc: William C. Schroeder
Subject: RE: TCRY v WUTC
Steve —

Sorry for the delay in responding. | was travelling to attend a wedding. We have no objection to an extension and will
advise the STB of that fact tomorrow.

Electronic service is fine.
[ hope all is well.

Regards,
Bill

From: Stephen Dilulio [mailto:DiJup@foster.com]
Sent: Friday, May 29, 2015 12:18 PM

To: William J. Schroeder

Cc: William C. Schroeder; Debbie Miller

Subject: TCRY v WUTC

Bill and Will,
Do you have any objection to extending the date for City response to the STB proceeding one
week, until Monday, June 15, 20157 Other dates would extend accordingly.
And, will you except electronic service? We will reciprocate and accept electronic service. Thanks,
Steve
P. Stephen (Steve) DiJulio
Attorney
FOSTER PEPPER PLLC
1111 Third Avenue, Suite 3400
Seattle, WA 98101-3299
Phone: 206-447-8971
Fax: 206-749-1927
dijup@foster.com

www.foster.com
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From: William J. Schroeder

Sent: Monday, June 01, 2015 3:34 PM :

To: Stephen Dilulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewickwa.us',
'tcowan@cowanmoore.com'’; 'Reid.Hay@co.benton.wa.us' '

Subject: Cities of Richland & Kennewick vs. Port of Benton et al,

Attachments: STB DECISION (01446218x7AC1D).pdf; Joint Motion Stay of Proceedings - Cities vs.

TCRY (01453065x7AC1D).docx

Counsel ~

As you are aware, the Surface Transportation Board (“STB”) issued a Decision on May 21, 2015 in which it found that a
controversy exists as to whether the proposed condemnation action to construct an at-grade crossing is preempted
under 49 U.S.C § 10501(b). As a result, the STB instituted a proceeding to consider the matter under the modified
procedure rules at 49 C.F.R. pt. 1112. A copy of the Decision is attached.

Given the STB’s May 21, 2015 Decision, please advise by June 4, 2015 whether your respective clients will agree to stay
the condemnation action in Benton County Superior Court Cause No. 15-2-01039-2 until after the STB rules whether the
condemnation action is preempted.

| have attached a proposed Joint Motion for Stay of Proceedings and Order Staying Proceedings for your consideration.

Regards,
Bitl Schroeder

William J. Schroeder

Partner

PAINE i HAMBLEN
509-455-6043
william.schroeder@painehamblen.com

EXHIBIT 6




44428 SERVICE DATE - MAY 21, 2015
DO

SURFACE TRANSPORTATION BOARD
DECISION
Docket No, FD 35915

TRI-CITY RAILROAD COMPANY—PETITION FOR
DECLARATORY ORDER

Decided: May 18,2015

By petition filed on March 19, 2015, Tri-City Railroad Company, LLC (TCRY) seeks a
declaratory order concerning efforts by two Washington State communities to bisect TCRY s
tracks with a proposed at-grade street crossing, TCRY, a Class III rail Call‘lel operates on
approximately 16 miles of track, which is owned by the Port of Benton." The track runs through

the City of Kennewick and the City of Richland (collectively the Cities).” TCRY asks for a
finding that 49 U.S.C. § 10501(b) preempts actions by the Cities to condemn and acquire a right-
of-way for a proposed at-grade crossing, which would bisect TCRY’s main and passing tracks.’
TCRY claims that the proposed at-grade crossing would unreasonably interfere with current and
planned railroad oper ations by rendering portions of the tracks unusable for sw1tchlng and railcar
storage operations.* Moreover, TCRY asserts that the p1oposed at-grade crossing would create
new hazards for both rail crews and members of the public,’

TCRY states that the Cities filed two petitions with the Washington State Utilities and
Transportation Commission (UTC) to approve the at-grade crossing at issue here. TCRY. claims
that the first petition, filed in 2006, was denied because the UTC found that the Cities had failed
to meet their burden to demonstrate that the inherent and 31te -specific dangers of the crossing
could be mitigated with the installation of safety devices.® The Cities filed a second petition in
2013, TCRY notes that the UTC initially denied the 2013 petition, but that it ultimately reversed
itself and approved the cr ossing.”

I TCRY Pet. 4, Mar. 19, 2015,

2 1d.

3 1d. at 1-2 and 46-7,
“1d.at .

i

6 1d, at 13-4.

7 TCRY Pet, 18-20, Mar. 19, 2015.




Docket No. FD 35915

The Cities subsequently served a pre-condemnation notice outlining the Cities’ plan for
condemning the right-of-way and offered $38,500 in compensation.® On April 7,2015, TCRY
filed a supplemental affidavit of counsel with the Board and attached the Cities” Notice of
Planned Final Action and the proposed condemnation ordinances. According to the Cities,
approval of these ordinances would authorize the commencement of eminent domain
(condemnation) proceedings against TCRY.” Although the Cities were scheduled to consider the
condemnation ordinances in April, the record is silent concerning the outcome.

The Cities did not file a reply to the petition for declaratory order as provided for in
49 C.FR. § 1104.13(a), but they did file a notice of appearance on March 20, 2015.

The Board has discretionary authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 721 to
issue a declaratory order to eliminate a controversy or remove uncertainty. Here, a controversy
exists as to whether the proposed condemnation action to construct an at-grade crossing is
preempted under § 10501(b), and the record is incomplete. The Board will therefore institute a
declaratory order proceeding and consider the matter under the modified procedure rules at
49 CER. pt. 1112,

The Board will treat TCRY’s March 19 petition as its opening statement. Replies and
comments from interested parties are due June 8, 2015. TCRY’s rebuttal to all replies and
comments shall be due June 17,2015,

It is ordered:

1. A declaratory order proceeding is instituted. This proceeding will be handled under
the modified procedure on the basis of written statements submitted by the parties. All parties
must comply with the Rules of Practice, including 49 CF.R, parts 1112 and 1114,

2. Replies are due June 8, 2015,

3, TCRY s rebuttal is due June 17, 2015.

4, Notice of the Board’s action will be published in the Federal Register.

5. This decision 1s effective on its service date.

By the Board, Rachel D. Campbell, Director, Office of Proceedings.

| 1d. at 23,
® TCRY’s Supplemental Aff. Ex. 1, Apr, 7,2015.
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SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF BENTON

THE CITY OF KENNEWICK, a Washington )
municipal corporation; THE CITY OF ) No. 15-2-01039-2
RICHLAND, a Washington municipal )
corporation, )
)
Petitioners, ) JOINT MOTION FOR STAY OF
) PROCEEDINGS AND ORDER
Vs, ) STAYING PROCEEDINGS
)
PORT OF BENTON, a Washington Port )
district; TRI-CITY RAILROAD COMPANY, )
LLC, a Washington limited liability company; )
BENTON COUNTY, a Washington political )
subdivision, )
)
Respondents. )
[In re Center Parkway] )
)
I. MOTION

On May 21, 2015, the Surface Transportation Board (“STB”) issued a Decision
finding that “a controversy exists as to whether the proposed condemnation action to construct
an at-grade crossing is preempted under § 10501(b).” As a result, the STB instituted “a
declaratory order proceeding and [is considering] the matter under the modified procedure
JOINT MOTION FOR STAY OF PROCEEDINGS AND PAINE HAMBLEN LLP
ORDER STAYING PROCEEDINGS - 1 717 WEST SPRAGUE AVENUE, SUITE 1200,

SPOKANE, WA 99201 PHONE (509) 455-6000
FAX (509) 838-0007
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rules at 49 C.F.R. Part 1112.” A copy of the Surface Transportation Board’s Decision, Docket
No. FD-359135, is attached to this Joint Motion as Exhibit A.
Therefore, the parties jointly request that this Court stay proceedings in this matter

until such time as the STB determines whether this action is preempted.

DATED the day of June, 2015.
COWAN MOORE LAW FIRM PAINE HAMBLEN LLP
By: By:
Thomas A. Cowan, Jr., WSBA #5079 William J. Schroeder WSBA #7942
Attorneys for Port of Benton William C. Schroeder WSBA #41986
Attorneys for Respondent Tri-City
Railroad Company, LLC
FOSTER PEPPER PLLC KENNEWICK CITY ATTORNEY
By: By:
P. Stephen DiJulio, WSBA #7139 Lisa Beaton, WSBA #25305
Attorneys for Plaintiffs City of Attorney for City of Kennewick
Kennewick and City of Richland
RICHLAND CITY ATTORNEY BENTON COUNTY ATTORNEY
By: By:
Heather Kintzley, WSBA #35520 Reid W. Hay, WSBA #34584

Attorney for City of Richland
II. ORDER
THIS MATTER came before the Court on the Joint Motion of the parties. The Court

has considered the joint motion of the parties, the Court file, and is otherwise fully advised.

JOINT MOTION FOR STAY OF PROCEEDINGS AND PAINE HAMBLEN LLP
ORDER STAYING PROCEEDINGS -2 717 WEST SPRAGUE AVENUE, SUITE 1200,

SPOKANE, WA 99201 PHONE (509) 455-6000
FAX (509) 838-0007
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NOW, THEREFORE, the Court orders, that the Joint Motion for Stay of Proceedings
is granted. The parties shall jointly file a report with the Court sixty (60) days from the date of

this Order advising the Court as to the pendency of the STB matter.

DONE this day of , 2015.
HONORABLE JUDGE
JOINT MOTION FOR STAY OF PROCEEDINGS AND PAINE HAMBLEN LLP
ORDER STAYING PROCEEDINGS - 3 717 WEST SPRAGUE AVENUE, SUITE 1200,

SPOKANE, WA 99201 PHONE (509) 455-6000
FAX (509) 838-0007
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CERTIFICATE OF SERVICE

I hereby certify that on this day of June, 2015, I caused to be served a true
and correct copy of the foregoing JOINT MOTION FOR STAY OF PROCEEDINGS,
AND ORDER STAYING PROCEEDINGS by the method indicated below and addressed
as follows:

P. Stephen DiJulio U.S, MAIL
FOSTER PEPPER PLLC OVERNIGHT MAIL
1111 Third Avenue, Suite 3400 DELIVERED
Seattle, Washington 98101-3299 TELECOPY (FACSIMILE)
(206) 447-9700 E-MAIL
Heather Kintzley U.S. MAIL
Richland City Attorney OVERNIGHT MAIL
975 George Washington Way DELIVERED
PO Box 190 MS-07 TELECOPY (FACSIMILE)
Richland, WA 99352 E-MAIL
(509) 942-7689

- U.S. MAIL
Lisa Beaton OVERNIGHT MAIL
Kennewick City Attorney DELIVERED
P.O. Box 6108 TELECOPY (FACSIMILE)
Kennewick, WA 99336 E-MAIL
(509) 585-4424

U.S. MAIL
Thomas A. Cowan OVERNIGHT MAIL
Cowan Moore Law Firm DELIVERED
503 Knight Street, Suite A " -
Richland, WA 99352 — RO (FACSIMILE)
(509) 943-2676 —_— )
Debbie Miller

I:\Spodocs\}2447\00006\PLEAD\O]453065,DOCX
JOINT MOTION FOR STAY OF PROCEEDINGS AND PAINE HAMBLEN LLP

ORDER STAYING PROCEEDINGS - 4 717 WEST SPRAGUE AVENUE, SUITE 1200,
SPOKANE, WA 99201 PHONE (509) 455-6000

FAX (509) 838-0007




" Debbie Miller

From: William J. Schroeder
Sent: Wednesday, June 03, 2015 8:31 AM
To: Debbie Miller

Subject: FW. Cities of Richland & Kennewick vs. Port of Benton et al.

From: Tom Cowan [mailto:tcowan@cowanmoore.com]
Sent: Tuesday, June 02, 2015 10:49 AM
To: William J. Schroeder; Stephen DiJulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us';

'Reid.Hay@co.benton.wa.us'
Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Bill

The proposed stay is acceptable to the Port of Benton. If the other parties agree, please let me know how you wish to
handle signatures.

From: William J. Schroeder [mailto:william.schroeder@painehamblen.com]
Sent: Monday, June 01, 2015 3:34 PM
To: Stephen DiJulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'; Tom Cowan;

'Reid.Hay@co.benton.wa.us'
Subject: Cities of Richland & Kennewick vs. Port of Benton et al.

Counsel —

As you are aware, the Surface Transportation Board (“STB”) issued a Decision on May 21, 2015 in which it found that a
controversy exists as to whether the proposed condemnation action to construct an at-grade crossing is preempted
under 49 U.S.C § 10501(b). As a result, the STB instituted a proceeding to consider the matter under the modified
procedure rules at 49 C.F.R. pt. 1112, A copy of the Decision is attached.

Given the STB’s May 21, 2015 Decision, please advise by June 4, 2015 whether your respective clients will agree to stay
the condemnation action in Benton County Superior Court Cause No. 15-2-01039-2 until after the STB rules whether the
condemnation action is preempted.

| have attached a proposed Joint Motion for Stay of Proceedings and Order Staying Proceedings for your consideration.

Regards,
Bill Schroeder

William J. Schroeder

Partner

PAINE [ HAMBLE N
508-455-6043
william.schroeder@painehamblen.com
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" Debbie Miller

From: William J. Schroeder

Sent: Friday, June 05, 2015 9:44 AM

To: Stephen DiJulio

Cc: ‘Reid.Hay@co.benton.wa.us'; ‘tcowan@cowanmoore.com’; 'hkintzley@ci.richland.wa.us";
'lisa.beaton@ci.kennewick.wa.us'; William C. Schroeder

Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Steve —

Tom and Reid have agreed to the stay. Please let me know the Cities’ position today.

Regards,
Bill

From: Reid Hay [mailto:Reid.Hay@co.benton.wa.us]

Sent: Thursday, June 04, 2015 12:05 PM

To: Tom Cowan; William J. Schroeder; Stephen Dilulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'
Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Mr. Schroeder,

Benton County is willing to agree to the stay if the other parties also dgree.
-- Reid

Reid Hay

Deputy Prosecuting Attorney

Benton County Prosecuting Attorney's Office
Phone: (509) 735-3591

Fax: (509) 222-3705

This email, any and all attachments hereto, and all information contained and conveyed herein may contain and be
deemed confidential attorney client privileged and/or work product information. If you have received this email in
error, please delete and destroy all electronic, hard copy and any other form immediately. It is illegal to intentionally
intercept, endeavor to intercept or procure any other person to intercept or endeavor to intercept, any wire, oral or
electronic communication.

From: Tom Cowan [mailto:fcowan@cowanmoore,com]

Sent: Tuesday, June 02, 2015 10:49 AM '

To: William J. Schroeder; Stephen Dilulio; ‘hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'; Reid Hay
Subject: RE: Cities of Richland & Kennewick vs, Port of Benton et al.

Bill

The proposed stay is acceptable to the Port of Benton. If the other parties agree, please let me know how you wish to
handle signatures.
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- Debbie Miller

From: William J. Schroeder

Sent: Saturday, June 06, 2015 12:06 PM

To: 'Randolph Peterson’; 'Rhett Peterson’; Rydel Peterson; 'Lisa Anderson'
Cc: William C, Schroeder; '‘Anne Schroeder'; Debbie Miller

Subject: FW: Cities of Richland & Kennewick vs, Port of Benton et al.

FY1--Bill

From: Stephen DiJulio [mailto:DiJup@foster.com]

Sent: Friday, June 05, 2015 10:49 AM

To: William J. Schroeder; William C. Schroeder

Cc: 'Reid.Hay@co.benton.wa.us'; 'tcowan@cowanmoore.com'; ‘hkintzley@ci.richland.wa.us’;
'lisa.beaton@ci.kennewick.wa.us'

Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

All,

Thank your for your interest in this matter. Soon we will be sending forms of disclaimer of
interest to the Port and County for consideration. As there is no court schedule, there is nothing to
stay. The Cities have not noted the hearing for public use and necessity, and will not do so until after
the STB acts. As a result, you may rely on this representation from the Cities and avoid unnecessary
court filings.

Steve

P. Stephen (Steve) DiJulio
Attorney

FOSTER PEPPER PLLC

1111 Third Avenue, Suite 3400
Seattle, WA 98101-3299
Phone: 206-447-8971

Fax: 206-749-1927
dijup@foster.com
www.foster.com

From: William J. Schroeder [mailto: william.schroeder @painehamblen.com]

Sent: Friday, June 05, 2015 9:44 AM

To: Stephen DiJulio

Cc: 'Reid.Hay@co.benton.wa.us'; 'tcowan@cowanmoore.com'; 'hkintzley@ci.richland.wa.us’;
"lisa.beaton@ci.kennewick.wa.us'; William C. Schroeder

Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Steve ~

Tom and Reid have agreed to the stay. Please let me know the Cities’ position today.

Regards,
Bill
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From: Reid Hay {mailto:Reid.Hay@co.penton,wa.us]

“Sent: Thursday, June 04, 2015 12:05 PM
To: Tom Cowan; William J. Schroeder; Stephen Dilulio; 'hkintzley @ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'
Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Mr. Schroeder,
Benton County is willing to agree to the stay if the other parties also agree.
-~ Reid

Reid Hay

Deputy Prosecuting Attorney

Benton County Prosecuting Attorney's Office
Phone: (509) 735-3591

Fax: (508) 222-3705

This email, any and all attachments hereto, and all information contained and conveyed herein may contain and be
deemed confidential attorney client privileged and/or work product information. If you have received this email in
error, please delete and destroy all electronic, hard copy and any other form immediately. It is illegal to intentionally
intercept, endeavor to intercept or procure any other person to intercept or endeavor to intercept, any wire, oral or
electronic communication.

From: Tom Cowan [mailto:tcowan@cowanmoore.com]

Sent: Tuesday, June 02, 2015 10:49 AM

To: William J. Schroeder; Stephen DiJulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'; Reid Hay
Subject: RE: Cities of Richland & Kennewick vs. Port of Benton et al.

Bill

The proposed stay is acceptable to the Port of Benton. If the other parties agree, please let me know how you wish to
handle signatures.

From: William J. Schroeder [mailto:william.schroeder@painehamblen.com]
Sent: Monday, June 01, 2015 3:34 PM

To: Stephen Dilulio; 'hkintzley@ci.richland.wa.us'; 'lisa.beaton@ci.kennewick.wa.us'; Tom Cowan;
'Reid.Hay@co.benton.wa.us'

Subject: Cities of Richland & Kennewick vs. Port of Benton et al.

Counsel -

As you are aware, the Surface Transportation Board (“STB”) issued a Decision on May 21, 2015 in which it found that a
controversy exists as to whether the proposed condemnation action to construct an at-grade crossing is preempted
under 49 U.S.C § 10501(b). As a result, the STB instituted a proceeding to consider the matter under the modified
procedure rules at 49 C.F.R. pt. 1112, A copy of the Decision is attached.

Given the STB’s May 21, 2015 Decision, please advise by June 4, 2015 whether your respective clients will agree to stay
the condemnation action in Benton County Superior Court Cause No. 15-2-01039-2 until after the STB rules whether the
condemnation action is preempted.

| have attached a proposed Joint Motion for Stay of Proceedings and Order Staying Proceedings for your consideration.
2




- Regards,
Bill Schroeder

William J. Schroeder

Partner

PAINEfll HAMBLEN
509-455-6043
william,schroeder@painehamblen.com
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835 F.Supp.2d 1056
United States District Court,
E.D. Washington.

BNSF RAILWAY COMPANY, Plaintiff,
Union Pacific Railroad Company, and
Port of Benton, Plaintiff—Intervenors,
V.
TRI-CITY & OLYMPIA RAILROAD
COMPANY LLC, Defendant.

No. CV-09-5062-EFS. | Dec. 14, 2011,

Synepsis

Background: Railroad brought action alleging that rail and
track maintenance service provider breached railroad lease
agreement when it blocked railroad's access to trackage and
seeking declaratory judgment recognizing its operating rights
over trackage and permanent injunction compelling lessee to
afford it equal access (o trackage. Another railroad and rail
owner intervened, and provider filed counterclaims against
owner for inverse condemnation, breach of contract, breach
of implied covenant of good faith and fair dealing, promissory
estoppel, quantum meruit, and tortious interference with
contract. Plaintiff and provider filed cross-motions for

summary judgment.

Holdings: The District Court, Edward F. Shea, J., held that:

[1] railroads had right to access entirety of trackage in

question, and
[2] permanent injunction barring rail and track maintenance

service provider from interfering with railroads' rights to
operate on trackage was warranted,

Plaintift's motion granted.

West Headnotes (7)

[1] Contracts
g Ex(rinsic circumstlances

Under Washington law, in interpreting contract,
extrinsic evidence is only admissible as to entire

(2]

(3]

(4]

circumstances under which contract was made,
as aid in ascertaining parties’ intent,

Cases that cite this headnote

Federal Civil Procedure

g Conltract cases in general

Under Washington law, when contract is
unambiguous and its formation is undisputed,
contract's interpretation is question of law
that is appropriate for resolution on summary
Jjudgment,

Cases that cite this headnote

Railroads
g= Construction and operation

Under Washington law, railroads' agreements
with United States granting railroads operating

rights over ‘*the t(racks covered by this

LI

agreement” “as it may be necessary to use for

the purpose of moving freight shipments to
or from the tracks” granted railroads right to
access entirety of trackage, even though one
section of agreement listed only sections of track
south of interchange facility, where agreement
included detailed map depicting entirety of
trackage, minus subsequently-built trackage and
spurs, and another section granted railroads and
industries served by them right to construct
additional “industrial spur, set-out, and such
other tracks connecting with the Government's
main tracks or classification yards.”

Cases that cite this headnote

Declaratory Judgment
w+ Nature and efements in general

Declaratory Judgment

= Adverse interests or contentions

Declaratory judgment is proper when one
party has established that there is substantial
controversy, between parties having adverse
interest, of sufficient immediacy and reality Lo
warrant issuance of declaratory judgment, 28
U.S.C.A. § 2201.

EXHIBIT 10




BNSF Ry, Co. v. Tri-City & Olympia 8. Co. LLC, 835 F.8upp.2d 1056 (2011)

(5]

(6]

{7]

B

fial

Cases that cite this headnote

Injunction

&= Grounds in general: multiple factors
Permanent injunctive relief is proper when
party can show that: (1) it has suffered
irreparable injury; (2) remedies available at
law, such as monetary damages, are inadequate
to compensate for that injury; (3) considering
balance of hardships between plaintiff and
defendant, remedy in equity is warranted; and
(4) public interest would not be disserved by
permanent injunction.

Cases that cite this headnote

Injunction

g= Clear, likely, threatened, anticipated, or
intended injury
Injunction

& Trreparable injury
Irreparable injury requirement for permanent
injunction is also satisfied by continuing and
imminent threat of harm,

Cases that cite this headnote

Injunction
@ Ralilroads

Permanent injunction barring rail and track
maintenance service provider from interfering
with railroads' rights to operate on trackage was
warranted, even though provider had right under
maintenance and operation agreement and lease
with owner to charge per-car fee for its services,
where railroads were granted right to operate in
prior agreements with United States, provider
took possession of trackage subject to railroads'
pre-existing rights, and it was in public interest
to encourage competition among railroads and to
ensure that railroad service remained efficient.

Cases that cite this headnole

avyaxt Lo

Attorneys and Law Firms

*1057 Leland Barrett Kerr, Patrick J, Galloway, Kerr Law

Group, Kennewick, WA, Matthew R. Brodin, Timothy R.
Thornton, Briggs and Morgan, PA, Minneapolis, MN, for
Plaintiff,

Tim D. Wackerbarth, Lane Powell, P.C., Rob J. Crichton,
Keller Rohrback, LLP, Seattle, WA, Lucinda Jean Luke.
Thomas A. Cowan, Jr., Cowan, Moore, Stam, Luke &
Petersen, Richland, WA, for Intervenors Plaintiffs.

David Lawrence Meyer, Morrison & Foerster, LLP,
Washington, DC, Derek F. Foran, Morrison & Foerster, LLP,
San Francisco, CA, Nicholas D. Kovarik, Dunn & Black,
PS, Spokane, WA, Paul J. Petit, Kennewick, WA, Robert A.
Dunn, Dunn & *1058 Black, PS, Spokane, WA, Brandon
L. Johnson, Minnick Hayner, P.S., Walla Walla, WA, for
Defendant,

ORDER GRANTING BNSF'S MOTION
FOR SUMMARY JUDGMENT, DENYING
TCRY'S MOTION FOR SUMMARY
JUDGMENT, AND DENYING ALL
OTHER PENDING MOTIONS AS MOOT

EDWARD F. SHEA, District Judge.

Before the Court, without oral argument, are Plaintiff
BNSF Railway Company's (hereinafter “BNSF”) Motion
for Summary Judgment, ECF No. 267, and Defendant
Tri-City & Olympia Railroad Company LLC's (hereinafter
“TCRY") Motion for Summary Judgment, ECF No. 273.
Also Dbefore the Court are BNSF's Motion to Compel
Discovery Propounded to Defendant Tri-City & Olympia
Railroad Company, L.L.C., ECF No. 305, and TCRY's
Motion for Protective Order, ECF No. 37/6. After reviewing
the submissions of the parties and applicable authority, the
Court is fully informed. For the reasons discussed below, the
Court grants BNSF's Motion for Summary Judgment, denies

TCRY's Motion for Summary Judgment, and denies all other ,

pending motions as moot.

L. BACKGROUND !

A. 1947 Agreement
On November 6, 1947, the United States, acting through the
U.S. Atomic Energy Commission (“Commission”), entered
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into an agreement (1947 Agreement”) with several railroads
to establish service to the Hanford Nuclear Reservation
(““Hanford site”). BNSF and Union Pacific Railroad Company
(“UP”), the undisputed successors-in-interest to the 1947
Agreement, were granted “equal joint” operating rights over
trackage beginning near Kennewick and extending north of
Richland to the Hanford site (“Richland Trackage”).

The 1947 Agreement identifies the rights of the parties to
railway lines as shown on an August 25, 1947 map attached
to the Agreement as “Exhibit A.” The 1947 Agreement
acknowledges that “the Government has constructed on
its property a line of railway ... extending from Hanford,
Washington, southerly to a point near the north bank of
the Yakima River,” and states as its purpose that “the
Government desires to have a direct rail connection to the
south so as (o interchange business with [BNSF and UP's
predecessors in interest].” To this end, Article V of the 1947
Agreement grants BNSF and UP's predecessors in interest
the “equal joint right” to operate on the rail line and “to
use said interchange facilities and wye for the purpose of
interchanging business with the Government.” Article VII of
the Agreement states that BNSF and UP's predecessors in
interest “each of itself agrees to deliver and receive at said
interchange facilities all business which either is obligated
to transport as a common carrier railroad.” Article IX of
the Agreement imposes an obligation on BNSF and UP's
predecessors to “agree from time to *1059 time upon rules
and regulations covering the movement of engines, cars and
trains over the line B-E and on said interchange facilities.”

The map attached to the 1947 Agreement identifies several
points, labeled A through E. Point A is in Kennewick, and
points B, C, and D extend along the rail line in a northwesterly
direction toward the Hanford site. The map identifies point E
as alocation to the north of Richland upon which interchange
tracks were to be built. The government later constructed an
interchange facility at Point E, and today, Point E is TCRY's
rail yard and is still operated as an interchange facility.
Though the 1947 map identified a location to the south of the
interchange tracks for the wye, the wye was in fact later built

to the north of the interchange tracks. 2

In 1948, the 1947 Agreement was the subject of a ruling
by the Interstate Commerce Commission (ICC). Because
the government was the only “customer” served by BNSF
and UP's predecessors, the railroads sought exemption from
the required public convenience and necessity certifications
for common rail carriers. The ICC's Order held that a

certificate was required because the railroads would also
provide common carrier services to businesses in and around
Richland. The ICC's Order modified terms in the 1947
Agreement regarding payment and rights to termination, but
left the remainder of the Agreement undisturbed.

B. 1961 Agreement

In 1961, the Commission entered into a second agreement
(“1961 Agreement”) with the Railroads. Section 1 of the
1961 Agreement leased three specified areas of track to

the railroads, Section 2 of the Agreement granted ‘“the

Railroads, and the industries served by them, the right to
construct additional industrial spur, set-out, and such other
tracks connecting with the Government's main (racks or
classification yards as may be required to provide rail service
for industries.” Section 3 of the 1961 Agreement states as
follows:

The Comimission hereby grants the
Railroads the right to operate with their
employees and equipment over such
segments of the Government's tracks
shown on Exhibit “A” as it may be
necessary to use for the purpose of
moving freight shipments to or from
the tracks covered by this agreement.

Section 3's grant of authority was consistent with the
agreement's stated purpose of allowing the railroads to
operate on the United States' tracks “for the sole purpose of
receiving and delivering shipments routed via the Railroads

and consigned by or to shippers and receivers located on said

spur or side tracks.”

The rail line depicted in a 1960 map attached as Exhibit A to
the 1961 Agreement begins south of Richland at the Yakima
River Bridge, and extends to a Department of Energy (DOE)
“barricade” roughly one thousand feet north of the wye tracks.
The three segments of track leased in the 1961 Agreement are
all south of the interchange facility and wye.

In 1979, the United States entered into an agreement with the
railroads converting the 1961 lease agreement into a permit so
that the tracks could be classified as surplus under the Federal
Property and Administrative Services Act of 1949. This
agreement deleted Sections 1 and 4 of the 1961 Agreement,
which detailed the terms of the lease and the railroads'
maintenance obligation, but left the 1961 Agreement's other
provisions “in full force and effect.”

WasflawTNext
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*1060 C. 1998 Indenture

In 1998, the United States, acting through the DOE, conveyed
ownership of a six-mile section of track to the Port of
Benton (“Port”) through an Indenture, thereby assigning the
DOE and Commission's rights under the 1947 and 1961
Agreements to the Port, The indenture stated that the 1947 and
1961 Agreements and the 1979 permit agreement governed
access to the Railroad. The Indenture also stated that the
Port, as assignee, agreed to be bound by the obligations and
considerations in the United States' permit. As aresult of these
agreements, the Port has the right to terminate BNSF and UP's
rights to use the Richland Trackage upon six months notice.

D. Interchange Agreement

On October 1, 1998, the Port entered into a Maintenance and
Operation Agreement with TCRY's predecessor, Livingston
Rebuild Center, Inc. (“Li{/ingston”), under which it agreed to
pay Livingston $325, 000 per year for the maintenance of the
Richland Trackage. These contractual rights and obligations
were subsequently assigned to TCRY.

In May 2000, BNSF and TCRY contracted to interchange
cars going into the Richland Trackage (“Interchange
Agreement”), They exchanged cars at the Richland Junction,
and TCRY served BNSF's customers along the Richland
Trackage. TCRY maintained the trackage at its own expense
and began charging a per-car fee for its services. This contract
specifically reserved BNSF's rights under the 1947 and 1961
Agreements,

In a September 12, 2000 letter to then-TCRY President John
Haakenson, the Porl's Assistant Executive Director Scott
Keller acknowledged that the Port was paying TCRY (o
maintain the railroad under a contract that allowed TCRY
to charge a fee for its railroad operations, the revenue from
which would offset the cost of maintenance. Recognizing
that UP was using the Richland Trackage without paying
a fee, the Port directed TCRY “to give written notice to
[UP] terminating its rights to use the Port of Benton track.”
Beginning November 14, 2000, UP could no longer continue
its unauthorized use of the Richland Trackage: it would need
(o establish an interchange agreement with TCRY.

From approximately April 2001 through November 2001,
TCRY and BNSF continuously disagreed about BNSF's right
to operate on the Richland Trackage. BNSF claimed the
1947 and 1961 Agreements allowed it to directly operate

on the Richland Trackage without interchanging; TCRY
maintained that BNSEF could only operate on the Richland

Trackage if it operated under the Interchange Agreement, -

This disagreement about BNSF's rights to operate on the
Richland Trackage forms the essential controversy before the
Court today.

E. Railroad Lease

In 2002, TCRY and the Port negotiated a lease agreement
(“Railroad Lease™) that authorized TCRY to provide rail
and track maintenance services on the Richland Trackage.
Paragraph 7.4 of the lease agreement states that TCRY “shall
not take any actions which will amend, modify, terminate
or invalidate any existing contracts which the Port has with
any other railroad carrier, without the Port's prior written
consent.”

F. Legal Action

In 2009, BNSF informed TCRY that it intended to exercise
its rights to directly operate on the Richland Trackage, TCRY
objected, and on July 20 and 21, 2009, TCRY erected

a barrier which physically prevented a BNSF locomotive *

from reaching *1061 BNSF customers along the Richland
Trackage. A few days later, TCRY requested that the Port
terminate the Richland Trackage agreements with BNSF, The
Port refused.

BNSF filed this suit on July 20, 2009. ECF No. 1. UP moved
to intervene on August 4, 2009, ECF No. 26, and the Court
granted UP's motion. ECF No. 46. On August 12, 2009,
2009 WL 2486170, the Court granted BNSF's motion for
a preliminary injunction, prohibiting TCRY from blocking
BNSF's access to the Richland Trackage and requiring TCRY
to charge its customary fee. ECF No. 46 & 93. TCRY filed
an interlocutory appeal on September 9, 2009, which was
voluntarily dismissed. ECF Nos. 67, 101, 108 & 109. Since
August 15, 2009, BNSF and TCRY have been operating
under the Proposed Operating Plan created to comply with the
Court's preliminary injunction. ECF No. 52.

On March 8, 2010, the Court granted the Port of Benton's

request to intervene, ECEF No. 7/27/. On June 2, 2010, .

TCRY filed a separate but related action in Benton County
Superior Court against the Port, asserting claims for inverse
condemnation, breach of contract, breach of implied covenant
of good faith and fair dealing, promissory estoppel, and
quantum meruit. ECF No. 2091, By order dated August 20,
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2010, the Superior Court stayed the state court action pending
resolution of the federal claims in this Court. ECF No, 209-2,

On September 29, 2010, the Port amended its complaint,
asserting that TCRY breached Railroad Lease Paragraph
7.4, which prohibits TCRY from “amend[ing], modify[ing],
terminat[ing}, or invalidat[ing]” other railroads' existing
contractual relationships with the Port, when it temporarily
blocked BNSF Railroad Company (BNSF)'s access to the
Richland Trackage in July 2009. ECF No. 136, TCRY
asserted several counterclaims against the Port, including
inverse condemnation, breach of contract, breach of implied
covenant of good faith and fair dealing, promissory estoppel,
quantum meruit, and tortious interference with contract. ECF
No. 165, | 18-24.

TCRY filed a motion for summary judgment on October 20,
2010, seeking dismissal of the Port's Amended Complaint.
ECF No. 142, On November 24, 2010, the Port moved
for summary dismissal of TCRY's counterclaims. ECF
No. 171. TCRY then moved on December 17, 2010, to
remand the inverse condemnation claims to state court for
determination where they were originally asserted. ECF No.
200. On July 1, 2011, 2011 WL 2607162, the Court denied
TCRY's Motion for Summary Judgment and Motion for
Remand. ECF No. 264. The Court's Order granted the Port's
Motion for Partial Summary Judgment, dismissing TCRY's
counterclaims against the Port, /d. In denying TCRY's Motion
for Summary Judgment, the Court found that under the 1947
and 1961 Agreements, BNSF and UP have “equal joint”
rights to operate directly upon the Richland Trackage, and
that TCRY took its lease of the Richland Trackage subject to
BNSF and UP's rights. Id.

TCRY and BNSF now both move for summary judgment
regarding the nature and extent of BNSF and UP's rights
to operate on the Richland Trackage. ECF Nos. 267 &
273. TCRY asserts that BNSF and UP's rights under the
Agreements are limited to use of the trackage only up to the
interchange, or alternatively, the wye, and that BNSF may
use those portions of track for interchange purposes only.
BNSF argues that their right to operate directly extends to
all Richland Trackage south of the old Department of Energy
barricade, and is subject only to *1062 the limitation that
it be used “‘for the purposc of moving freight shipments.”
After reviewing the record in this matter, the arguments of the
parties, and applicable authority, the Court is fully informed.
Because the 1947 and 1961 Agreements give BNSEF and UP
the right to operate directly on the entirety of the Richland

Trackage, the Court denies TCRY's motion and grant BNSF's
motion.

II. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate if the “pleadings, the
discovery and disclosure materials on file, and any affidavits
show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter
of law.” Fed R.Civ.P. 56(c). Once a party has moved for
summary judgment, the opposing party must point to specific
facts establishing that there is a genuine issue for trial. Celotex
Corp. v. Catrert, 477 U.S. 317, 324, 106 S.Ct. 2548, 91~
L.Ed.2d 265 (1986). If the nonmoving party fails to make
such a showing for any of the elements essential to its case
for which it bears the burden of proof, the trial court should
grant the summary judgment motion. /d. at 322, 106 S.Ct,
2548. When considering a motion for summary judgment,
the Court does not weigh the evidence or assess credibility;
instead, “the evidence of the non-movant is to be believed,
and all justifiable inferences are to be drawn in his favor.”
Anderson, 477 U.S. at 255, 106 S.Ct. 2505. When ruling on
cross-motions for summary judgment, the Court has a duty
to review the record supporting the parties' motions and to
determine whether there are issues of material fact precluding
summary judgment. Fair Housing Council of Riverside Cnty.,
Inc., 249 B.3d at 1136,

Here, both TCRY and BNSF have moved for summary
judgment. Both parties agree that there are no genuine issues
of material fact, and after reviewing the record in this matter,
the Court finds that there are none. Summary judgment is thus
appropriate if either party is entitled to judgment as a matter .
of law.

B. Applicable Law

[11  [2] When interpreting a contract under Washington

law, the Court attempts to “ascertain the parties' intentions
and give effect to their intentions.” Taylor—Edwards
Warehouse & Transfer Co. of Spokane, Inc. v. Burlington
N, Inc., 715 F.2d 1330, 1334 (9th Cir.1983) (citing Jones v.
Hollingsworth, 88 Wash.2d 322, 326, 560 P.2d 348 (1977)).
Under Washington law, extrinsic evidence is only admissible
“as to the entire circumstances under which the contract
was made, as an aid in ascertaining the parties’ intent,”
Berg v. Hudesman, 115 Wash.2d 657, 667, 801 P.2d 222
(1990). When a contract is unambiguous and its formation is
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undisputed, the interpretation of the contract is a question of
law that is appropriate for resolution on summary judgment.
See, e.g., Mfg'd Hous. Cmiys. of Wash. v. St. Paul Mercury
Ins. Co., 660 F.Supp.2d 1208, 1212 (W.D.Wash.2009) (citing
Mayer v. Pierce Cnty. Med. Bureau, 80 Wash.App. 416, 420,
909 P.2d 1323 (1995)).

C. The Parties' Positions

TCRY concedes that BNSF has the right to directly on a
portion of the Richland Trackage, but argues that language
in the 1947 Agreement geographically restricts the United
States' grant to BNSF and UP's predecessors to direct
service between points “C” and “E” on the map attached
as Exhibit A to the 1947 Agreement. Because point “E” on
Exhibit A to the 1947 Agreement is the present-day site of
TCRY's interchange facility, TCRY argues that BNSF and
UP should be enjoined *1063 from directly serving points
north of the interchange facility, and should be required to
interchange with TCRY in order to serve customers north
of the interchange facility. Alternatively, TCRY argues that
BNSF and UP's operating rights should terminate at the wye
built a short distance north of the interchange facility.

TCRY also asserts, in an argument developed primarily in
its reply memorandum, that the 1947 Agreement only grants
the railroads rights to use trackage between points “C” and
“B” on Exhibit A for the purpose of interchanging rail
traffic with the government, and not to provide direct rail
service to customers along that track. Finally, TCRY argues
that it would be unfair to allow BNSF and UP to directly
service customers north of the interchange facility because
pursuant to the 1998 Maintenance and Operation Agreement,
it is charged with the sole responsibility for maintaining the
Richland Trackage. TCRY requests a permanent injunction
prohibiting BNSF and UP from traveling north of its
interchange facility.

BNSF argues thal because the wye pictured in Exhibit A
to the 1947 Agreement was later built to the north of the
interchange facility (instead of to the south as represented
in Exhibit A), the 1947 Agreement does in fact grant the
railroads operating rights north of the interchange facility.
BNSF further argues that Sections 2 and 3 of the 1961
agreement extended the Railroads' operating rights to the
entirety of the Richland Trackage, limited only by the broad
requirement that their operations be for the purpose of
“moving freight shipments.”3 BNSF requests a declaratory
judgment recognizing its operating rights over the Richland

Trackage and a permanent injunction compelling TCRY to
afford it equal access to the Richland Trackage.

Intervenor-Plaintiff UP does not oppose BNSF's motion, but
asks that any ruling on the motion protect the “equal, just, -
and fair” operating rights to the Richland ‘I'rackage that it was
granted by the 1947 Agreement. UP also asserts that BNSF
does not have the right to provide direct rail service to the
Hanford site, but that BNSF's direct rail service rights instead
terminate somewhere between TCRY's interchange facility
and Hanford,

D. Analysis

i. BNSF's Operating Rights on the Richland Trackage

[3]1 On close review of the underlying agreements, it
is apparent that BNSF's reading of the 1947 and 1961
Agreements is the correct one. While the 1947 Agreement's
grant to BNSF and UP's predecessors in interest is explicitly
limited to the “right to operate ... between points B and E, and
to use said interchange facilities and wye for the purpose of
interchanging business with the government,” ECF No. 32-2
at 13, this agreement was speculative and referenced trackage
that had yet to be *1064 built. See id. at 12 (the Commission
shall lay track in “approximately the location shown in
yellow on said exhibit,” and shall build an interchange and
wye “in the vicinity of point E.” (emphasis added)). At the
time the 1947 Agreement was drafted, the United States
was the only shipper on this section of track, and security
concerns prevented private access to the Hanford site; thus,
the Agreement's reference to point “E” appears to be intended
to demarcate a convenient place for interchange, rather than to
provide an affirmative limitation on the railroads' later ability
to service rail customers. But regardless of the exact intent
behind the 1947 Agreement, the 1961 Agreement greatly
expands the United States' grant to BNSF and UP.

The 1961 Agreement has the stated purpose of allowing the
railroads to “receivie] and deliver[ ] shipments routed via
the Railroads and consigned by or to shippers and receivers”
located on spur or side tracks connecting to the United States'
tracks, ECF No. 32-3 at 62. As noted above, Section 3 of the

1961 Agreement states as follows:

The Commission hereby grants the
Railroads the right to operate with their
employees and equipment over such
segments of the Government's tracks

Wt laweNext €%
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shown on Exhibit “A” as it may be
necessary to use for the purpose of
moving freight shipments to or from
the tracks covered by this agreement.

Id. at 63, Exhibit A to the 1961 Agreement is a detailed map
depicting the entirety of the Richland Trackage, minus the
subsequently-built Port trackage and spurs extending west
from the wye, The above-quoted language grants BNSF and
UP broad operating rights over the Richland Trackage, and
bulwark's BNSF's position.

TCRY makes much of Section 3's limitation that the railroads
may only use such segments of the tracks as may be
necessary to access “the tracks covered by this agreement.”
TCRY argues that because Section 1 of the agreement,
which contains the operative language of the lease, lists only
sections of track south of the interchange facility, the “tracks
covered by this agreement” are all south of the interchange,
and thus Section 3's grant does not extend north of the
interchange or wye. Section 2 of the agreement, however,
also grants “the Railroads, and industries served by them,” the
right to construct additional “industrial spur, set-out, and such
other tracks connecting with the Government's main tracks
or classification yards as may be required to provide rail
service for industries.” /d. It seems readily apparent that the
Port's spur tracks are “industrial spur, set-out, and such other
tracks” that were constructed by “the industries served by
[the railroads]” as the phrase is used in the 1961 Agreement.
These subsequently-built tracks are thus “tracks covered by”
the 1961 Agreement, and it follows logically that Section 3
also grants BNSF and UP the right to serve customers on these
later-built sections of Port trackage and spurs extending west
of the wye.

TCRY also argues that Section 3's reference to “tracks shown
on Exhibit ‘A’ ” precludes a reading of the 1961 Agreement
that grants BNSF and UP rights relating to tracks built after
the Agreement, because they by definition could not be shown
on Exhibit A. But Section 3's reference to “tracks shown on
Exhibit ‘A’ ” relates to the section of track over which BNSF
and UP are afforded rights, not the Section's later use of the
phrase “tracks covered by this agreement;” these tracks are
precisely the tracks over which BNSF and UP seek access.
This interpretation of the 1961 Agreement is supported by
its stated purpose of opening up the Richland Trackage to
common carrier rail service in order to promote industrial
development in *1065 the Richland area. Of course, BNSF
and UP's right to use the Richland Trackage may only be “for
the purpose of moving freight shipments.”

Accordingly, the Court finds that the 1961 Agreement grants
BNSF and UP the right to operate directly on the Richland
Trackage, This right extends north of the TCRY interchange
facility, and includes both the spur tracks to the west of the
wye and the main-line tracks north to Horn Rapids Road.
Neither BNSF nor UP has a right to serve the Hanford site
directly,

ii, UP's Operating Rights on the Richland Trackage

UP's position is clearly supported by the 1947 Agreement,
The 1947 Agreement BNSF and UP's
predecessors in interest “the equal joint right” to operate
on the relevant section of track. ECF No. 32--2 at 13. This.
grant includes the future-looking assurance that “any right

grants both

or privilege at any time granted by the Commission to one
of said companies in respect to its operations shall be a
right or privilege which the other company may at its option
exercise in respect to its operations.” /d. Furthermore, the
Agreement requires BNSF and UP's predecessors to “agree
from time to time upon rules and regulations” for the use
of the Richland Trackage, and requires that such rules and

»

regulations “shall be equal, just, and fair,” and “shall not
unjustly discriminate against either.” /d, at 14, These portions
of the 1947 Agreement have not been modified by later
agreement, and remain in force today. As such, the Court
includes UP in any declaratory or injunctive relief it affords

BNSF.

E. Relief Granted

i. Declaratory Judgment .

[4] Under the Declaratory Judgment Act, 28 U.S.C. §
2201, declaratory judgment is proper when one party has

established that “there is a substantial controversy, between

parties having adverse interest, of sufficient immediacy and

reality to warrant issuance of a declaratory judgment.” Scor

v. Pasadena Unified Sch. Dist., 306 F.3d 646, 658 (9th

Cir.2002) (quoting Western Min. Council v. Watt, 643 F.2d

618, 624 (9th Cir.1981)). Here, the factual background of

this case unquestionably demonstrates that such a controversy

exists and that declaratory judgment is proper.

BNSF requests a declaratory judgment recognizing its rights

to provide direct rail service over the Richland Trackage. 4

,
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For the reasons discussed above, the Court grants BNSF's
request in this regard, and issues a declaratory judgment
recognizing both BNSF and UP's rights to provide direct rail
service over the Richland Trackage.

ii, Permanent Injunction

BNSF also requests a permanent injunction compelling
TCRY to allow it access over the Richland Trackage
and requiring TCRY to coordinate train scheduling and
dispatching with BNSF and UP.

[3] [6] Permanent injunctive relief is proper when a party

can show “(1) that is has suffered an irreparable injury; (2)
that remedies available at law, such as monetary damages, are
inadequate to compensate for that injury; (3) that, considering
the balance of hardships between the plaintiff and defendant,
a remedy in equity is warranted; and (4) that the public
interest *1066 would not be disserved by a permanent
injunction.” eBay Inc. v. MercExchange, L.L.C., 547 U.S.
388,391, 126 S.Ct. 1837, 164 L.Ed.2d 641 (2006). The first
factor, the existence of irreparable injury, is also satisfied by
a continuing and imminent threat of harm. See, e.g., Bowler
v. Home Depor USA Inc., No. C09-5523 JCS, 2011 WL
166140, at *3 (N.D.Cal. January 19, 2011) (citing Monsanto
Co. v. Geertson Seed Farms, —— U.S, ~——, 130 S.Ct. 2743,
2760, 177 LEd.2d 461 (2010)). The decision to grant or deny
permanent injunctive relief is within the Court's discretion.
See eBay Inc., 547 U.S. at 391, 126 S.Ct. 1837 (citing
Weinbergerv. Romero-Barcelo, 456 U.S. 305, 320, 102 S.Ct.
1798, 72 L.Ed.2d 91 (1982)).

[71 Here, BNSF fulfills the first two factors because the
percipient loss of customer goodwill that will occur if TCRY
again blocks it from accessing the Richland Trackage is
imminent; the loss of consumer goodwill is an irreparable
injury, and legal remedies are inadequate to compensate for
that injury. See Rent—A-Center, Inc. v. Canyon Television &
Appliance Rental, Inc., 944 F.2d 597, 603 (Oth Cir.1991);
Regents of Univ. of Cal. v. Am. Broad. Cos., 747 F.2d 511,
519-20 (9th Cir.1984). The balance of hardships between
BNSF and TCRY also runs in BNSF's favor: While TCRY
is currently tasked with maintaining the Richland Trackage
under the 1998 Maintenance and Operation Agreement and
the 2002 Lease, as the Court has already found, TCRY took
possession of the Richland Trackage subject to BNSF and
UP's pre-existing rights; the temporary hardship TCRY will
suffer under its contract with the Port is outweighed by the

eastlavwMexd

long-term hardship BNSF and UP would suffer if their rights
under the 1947 and 1961 Agreements were permanently
abrogated. Finally, as the Court found in its Order granting
BNSF's motion for a preliminary injunction, ECF No. 93 at
10-11, it is in the public interest to encourage competition
among the railroads and to ensure that railroad service

remains efficient. Accordingly, a permanent injunction is

proper.

TCRY argues that if such relief is granted, the injunction
should not be “asymmetrical.” TCRY cites Earth Island Inst.
v. Carlton, 626 F.3d 462, 469 (9th Cir.2010), in support of
this position, but this case mentions no such consideration,
and simply affirms a district court's preliminary injunction
issued under the Winter framework, TCRY asserts that an
order enjoining only it would be unfair because it would
“give[ ] only one party the asymmetric right to seek an order
of contempt over any claim of contract breach.” ECF No,
283 at 15. However, only TCRY is in breach of the 1947
and 1961 Agreements, and BNSF has committed no harm
that need be redressed with equitable relief. Furthermore, the
Court's contempt power will only be available for breach of
the injunction, and both parties will retain the ability to seek
legal relief for breach of the underlying contract. As such, the
Court denies TCRY's request for a “symmetrical” injunction.

For the reasons discussed above, the Court grants BNSF's

request and issues a permanent injunction requiring TCRY 1)
to allow both BNSF and UP to directly serve customers along
the Richland Trackage, and 2} to coordinate train scheduling
and dispatching with both BNSF and UP. The parties shall
meet and confer to develop a comprehensive operational plan
as detailed below.

F. Conclusion

For all of the historical complexity surrounding the Richland
Trackage, the relative rights of the parties are actually
quite simple: The United States granted BNSF and UP's
predecessors in interest full rights to operate on the Richland
Trackage, and TCRY took possession ofthe #1067 Richland
Trackage subject to these rights. Accordingly, the Court
issues a declaratory judgment recognizing BNSF and UP's
operating rights, and issues a permanent injunction protecting
these rights.

Accordingly, IT IS HEREBY ORDERED:

1. BNSF's Motion for Summary Judgment, ECF No. 273,

is GRANTED. Both BNSF and UP shall have the right to
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operate directly on the Richland Trackage. Representatives
from BNSF, TCRY, and UP shall meet and confer at a
mutually-convenient time and place——either by phone or in
person—and draft a comprehensive operational plan (COP),
consistent with the Court's ruling, that is signed and agreed
upon by all three parties. A representative of the Port shall
be permitted to attend and offer comments. The COP shall
cover trackage from the Richland junction to Horn Rapids
Road (and all spurs that spring therefrom). The proposed COP
shall be filed for Court approval no later than 5:00 p.m.
on December 23, 2011 unless on or before that date, BNSF,
TCRY, and UP file with the Court a joint stipulation to a later
date. The Port shall have seven (7) days after the filing of

Footnotes

the proposed COP in which to file a statement with the Court
stating its comments or objections to the proposed COP, The
parties shall have seven (7) days after the filing of the Port's
statement in which to file individual or joint reply to the Port's
statement. No other responsive or reply memoranda will be
considered.

2. All pending motions are DENIED as moot.

IT IS SO ORDERED. The District Court Executive is
directed to enter this Order and distribute copies to counsel,

1 in connection with their motions, the parties submitted Joint Statements of Uncontroverted Facts. ECF Nos. 2871 & 294,
The Court treats these facts as established consistent with Federal Rule of Civil Procedure 56(d), and sets these forth in

this “Factual Background” section without reference to an ECF number. Any disputed facts are supported by a citation

to the record. The Court has reviewed the record supporting the parties' cross-motions for summary judgment, and finds
that there are no issues of material fact precluding summary judgment. See Fair Housing Council of Riverside Cnty., Inc.
v. Riverside Two, 249 F.3d 1132, 1136 (9th Cir.2001) (discussing district court's duty to review the record when ruling

on cross-motions for summary judgment).

2 A wye is a triangular arrangement of rail tracks designed to allow railway equipment to change direction by performing

a "three-point tumn.”

3 BNSF also argues that TCRY's argument Is foreclosed by the law of the case. However, the Court's September 28, 2009,
2009 WL 3149569, Order Granting BNSF's Motion for Preliminary Injunction expressly stated that the Court's preliminary
injunction ruling was “not binding on the Court in future proceedings in this case.” ECF No. 93 at 2; see also Sigrra On~
Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1423 (9th Cir.1984) (recognizing that trial court’s findings regarding
a party's probability of success on the merits are not binding on future stages of the case). Furthermore, while the Court's
July 1, 2011 Order held that TCRY leasehold rights were “subject to UP and BNSF's continued use of the Richland
Trackage, as secured by the 1947 and 1961 Agreements,” ECF No. 264 at 23, the question of the exact nature and
extent of the parties’ rights over the Richland Trackage was not then before the Court.

TCRY argues that BNSF's requested relief must be denied because BNSF failed to name the Port and UP, who are

necessary parties under Federal Rule of Civil Procedure 19. However, any argument that BNSF has improperly falled to
join the Port and UP was rendered moot when they intervened in this lawsuit.
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Tri-City Railroad Company, LL.C
2579 Stevens Drive

PO Box 1700

Richland, Washington, 99354
Telephone: (609) 371-8313, Ex. 307
Fax: (609) 582-4964

Paul J. Petit _
General Counsel
509-727-6982 -

June 9,2014 -

Gt 0l Y O BN R1DE

STEVEN V. KING ,

Executive Director and Secretary

Washington Utilities and Transportation Commission
P.0. Box 40128

1300 S. Evergreen Park Drive SW

Olympia, Washington 98504-0128

RE City of Kennewick v. Port of Benton, et al
Docket # TR-130499
Respondent Tri-City Railroad Company’s
PETITION FOR RECONSIDERATION OF FINAL ORDER, PETITION FOR
REHEARING AND PETITION FOR STAY OF ORDER

Dear Mr. King:

I am enclosing for filing the original and twelve copies (three hole
punched) of Respondent’s PETITION FOR RECONSIDERATION OF FINAL
ORDER, PETITION FOR REHEARING AND PETITION FOR STAY OF ORDER
which was also filed electronically with the Commission on June 9, 2014,

If you have any questions regarding this filing, please do not hesitate to
contact me.

Sincerely,
Paul J. Petit
General Counsel .
enc. Y\@;{a
000585
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At the same time, Order 03 imposes upon TCRY and the other railroads using
this track, without legitimate reason, the burden of increased liability and the stigma of
blame for the inevitable accidents which will occur. at this crossing,

In light of the foregoing, TCRY requests that the Commission abandon Order
03 which re-writes the sound, competent and thorough determination in the Initial
Order that the Cities failed to demonstrate public need for the proposed crossing at all,
let alone need which would outweigh the inherent hazards of a disfavored at-grade
crossing. TCRY requests that the Commission do so by:

a) Granting the Petition for Reconsideration, vacating Order 03 and entering a

Final Order approving the Initial Order herein; or

b) Granting the Petition for Rehearing and ordering further adjudicatory
proceedings, either before the Commission or before an ALJ, in which the

Cities are required to provide actual evidence of economic benefit to meet their

burden of proof.

TCRY also requests that the Commission grant its Petition for Stay of the Final
Order pendiﬁg the decision of 'the Commission on the Petition for Reconsideration and
the outcéame of the proceedings ordered in granting the Petition for Reconsideration
and the Petition for Rehearing. |

Dated this 9% day of June, 2014.

TRI-CITY & OLYMPIA RAILROAD
T

Paul J. Petit, Its Attorney

By:

PETITION FOR RECONSIDERATION OF FINAL ORDER, PETITION FOR REHEARING AND
PETITION FOR STAY OF ORDER Page 27
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No. FD 35915
Before the
SURFACE TRANSPORTATION BOARD

TRI-CITY RAILROAD
COMPANY, LLC, a Washington
limited liability company, REBUTTAL VERIFIED
STATEMENT OF JOHN MILLER
RE: PETITION FOR

DECLARATORY ORDER

Petitioner,
VS.

THE CITY OF KENNEWICK, of
the State of Washington, located in
Benton County, Washington; THE
CITY OF RICHLAND, of the State
of Washington, located in Benton
County, Washington,

Respondents.

L NIV S WV NP NEAL NI S g e . el W A M i e

JOHN MILLER, being first duly sworn on oath, does hereby depose and
state:

1. For the purposes of my rebuttal verified statement under 49 CFR
1112.6, I have reviewed the following material:

TCRY’s Petition for Declaratory Order; Affidavit of John Miller re:
Petition for Declaratory Order; Affidavit of Counsel re: Petition for Declaratory
Order; Affidavit of Rhett Peterson re: Petition for Declaratory Order; Reply Brief
of City of Kennewick and City of Richland; Verified Statement of Pete Rogalsky;
Verified Statement of Susan Grabler; Verified Statement of Kevin Jeffers; and

Verified Statement of Stephen DiJulio. In addition, I am familiar with the contents

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
RE: PETITION FOR DECLARATORY ORDER - 1



of the Rebuttal Verified Statements of Foster Peterson, Lisa Anderson, Rhett
Peterson, and Randolph Peterson.

2. I reviewed the Surface Transportation Board’s (“Board”) May 21,
2015 Decision, and it is my understanding that the principal issue now before the
Board is whether the proposed Center Parkway at-grade crossing over TCRY s
main track and parallel 1900 foot siding (“passing track”) will unreasonably
interfere with current or planned railroad operations.

3. It is my understanding that my rebuttal verified statement “shall be
confined to issues raised in the reply statements to which they are directed” under
49 CFR 1112.6. Accordingly, for purposes of my rebuttal testimony, I will quote
cach paragraph of the verified statements to which I am rebutting.

VERIFIED STATEMENT OF ROGALSKY

4, Paragraph 5 of the Rogalsky verified statement provides:
Statement: “In 2013, the Cities petitioned the Washington Utilities and
Transportation Commission (“UTC”) to construct the Crossing over the main
track and the siding track owned by the Port of Benton. Those tracks extend from
a UPRR line, and begin at the Richland Junction, immediately east of the
Crossing and extend several miles to the north and west within the City of
Richland and onto the Hanford Site. The siding track that is west of and parallel to
the main line track is approximately 2,000 feet long, 400 feet of which is east of

the Crossing and the remainder is west of the Crossing.”

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
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Rebuttal: As described in TCRY’s petition, this picks up the story 7 years after
the fact. The Cities petitioned for an at-grade crossing in 2006, which was
opposed by TCRY, BNSF, and UP. The Washington UTC denied the petition for
the reasons it described in the document TCRY provided to the Board in its initial
filing on March 19, 2015. (See January 26, 2007 Initial Order Denying Petition, in
Washington State Utilities and Transportation Commission Docket TR-040664,
attached as Exhibit 1 to the Affidavit of Counsel re: Petition for Declaratory
Order (“Counsel Aff’t”)).
5. Paragraph 6 of the Rogalsky verified statement provides:

Statement: “UPRR (and BNSF) have no objection to the Crossing.”

Rebuttal: Union Pacific was told by the City of Richland that they were
forbidden from serving customers on the new Horn Rapids rail loop unless they
did not oppose construction of the Center Parkway crossing, and were further paid
$2.1 million dollars to relocate their operations from the proposed crossing
location to an alternative location. This information is a matter of public record,
per the City Council for the City of Richland. See Exhibit 1. BNSF, who did not
perform switching operations at the location of the proposed crossing, was also
forbidden from serving customers on the new Horn Rapids rail loop did they not
agree to not oppose the new proposed Center Parkway crossing. The City of

Richland’s record provides:

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
RE: PETITION FOR DECLARATORY ORDER - 3




The clty's economie development goals have lohg sought expanded industrial development In the Horn Raplds industrial Park
and expanded retail / commerclal developrmant in the Tapteal Business Center, Oity~prov1ded Infrastrusture In the Horn Raplds
Inciuetrial Park includes two miles of clty-owned industrial raiiroad track,

Shhee the late 1990's, Richland and Kennewiok's transportation plans have included an extension of Center Parkway betwean
Tapteal Drive In Richland and Gage Boulevard In Kennewiok, Center Parkway Is necessary to Improve vehlcle ciroulation
opportunities and support highest and best use devélopment of the Tapteal Business Center and west Gage Boulevard area,

Since approximately 2000, the Tri-Clty Raliropd (TCRR), Union Pacific Ralroad (UPRRY}, and Burington Northern Sante Fe
Raliroad (BNSF) have interchanged rall cars at Richland Junotlon, located on the allgmmeant of the proposad Center Parkway.
The rallroads have refused olty requests o relocate interchengs operations and permit completion of Center Parkway using an
at-grade rallroad oroseing.

Inmid-2010, oty staff, working with & consuitent tear, drafted a Horn Rapids Standard Form Track Use Agreament finking
access to the olty's Industiial park ratiroad track to rallroad cooperation on Center Parkway. The Agreement providad standard
terms for all interested rallroads to accass the Horn Raplds track, In January 2011, the BNGF entered into the agreement. The
proposed agreement represents completed nagotlatlons with the UPRR, largely to the same terms agresd {o by BNSF, The
UPRR and BNSF agrea fo pay an annual acesss fes, iIndemnlfy the olty for damages caused by raflroad operations, operate
under the olty's authorfly to ensure fair acoess to both rallroads and allow completion of Center Parkway, Including an at~grade
tallroad crossing, In addition to the standard terme, the UPRR agresment includes compensation paid by the olty, for UPRR
assats at Richfand Junotion, a roadway easement agross UPRR properly and Impacts fo UPRR operating costs due to the
Trterchange relogation, The city acquires rallroad maternals present on UPRR property at Richland Junction. These materlals
may be salvaged or relsed by the ciy In its industrial park development,

The Kennewick's Clty Councll s consldering a budget adjustment at thair Aptil 6th meeting to support this agrsement.

UPRR will provide approximately $15,000 annually to stpport track malntenancs, The Agreement requires
compensation to UPRR totalling $2,100,000. Staff proposes that Kennewlek provide $1,000,000 and Richland
provide $1,100,000 because Richland will own the salvaged rallrord materials, In addition, Richland's share of
consultant and legal fees adds $65,000. Btaff proposes {o fund Richland’s share with $448,000 from the LTGQ
98 fund, $250,000 from the Industrial Development Fund end $500,000 from the Center Parkway project.

See Exhibit 1.

In my position at Union Pacific during that timeframe, I was involved in
discussions with a the City of Richland and/or its consultant about this issue, and I
was struck by how heavy-handed the City was in denying access to customers
along the new rail loop that the City was constructing unless Union Pacific agreed
to not oppose the proposed Center Parkway at-grade crossing.

6. Paragraph 7 of the Rogalsky verified statement provides:
Statement: “The UTC unanimously approved the Crossing, rejecting the Tri-City

Railroad Company LLC (“TCRY™) opposition to the Cities’ Crossing petition.”
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Rebuttal: The orders of the Washington UTC were provided to the Board as part
of TCRY’s Petition for Declaratory Order, and speak for themselves. Pertinent
here, I quote:

The Initial Order determines that the Cities failed to
carry their burden to show a “public need” for the
crossing that outweighs the hazards inherent in the at-
grade configuration that are present despite the
relatively low-level risk of an accident. To establish
public need petitioners must provide evidence of public
benefits, such as improvements to public safety or
improved economic development opportunities.

Petitioners challenge this conclusion, focusing almost
exclusively on asserted public safety benefits, largely in
the form of improved response times from two local
fire stations to the point where the planned Center
Parkway extension would intersect Tapteal Drive. In
other words, the Cities’ principal claim of improved
public safety is that emergency responders could get to
a single point on a one-mile long, two-lane collector
roadway with a “I” intersection at both ends more
quickly than they can today. In addition, there is some
evidence that completion of this project would reduce
traffic on other roadways in the vicinity, relieving
congestion and potentially reducing accidents. The
Initial Order analyzes the evidence on this issue in
detail that does not bear repeating here. It is sufficient
for us to observe that we agree with the analysis, the
findings, and the conclusion reached in the Initial Order
that the benefits to public safety alleged by the Cities
are too slight on their own to support the petition, even
though the inherent risks are mitigated to a large extent
by the project design.

The Initial Order fairly weighs the evidence and
argument presented in the post-hearing briefs, and
reaches a legally sustainable result. The Cities’ almost

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
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exclusive focus on improved response times for first
responders on a point-to-point basis as the principal
benefit demonstrating “public need” does not weigh
persuasively against even the demonstrated low level of
“inherent risk™ at the proposed crossing. Nor are the
Cities’ legal arguments that their comprehensive
planning processes under the Growth Management Act
mandate Commission approval persuasive. However,
considering evidence the parties largely ignored that
shows additional public benefits in the form of
enhanced economic development opportunities, and
considering the broader public policy context that gives
a degree of deference to local jurisdictions in the areas
of transportation and land use planning, we determine
that the Cities’ petition for administrative review
should be granted and their underlying petition for
authority to construct the proposed at-grade crossing
should be approved.

(May 29, 2014 Final Order Granting Petition for Administrative Review, WUTC
Docket TR-130499, attached to the Counsel Aff’t as Exhibit 7, at pp. 7, 14-15).

The Cities’ Reply to the Board relies almost entirely upon testimony taken
two years ago concerning the issues of public safety and “public need”. The
quotations above describe the outcome on these issues, whicil are separately on
appeal in the appellate courts in Washington State, and are distinct from the
question presented to the Board of whether the proposed at-grade crossing will
unreasonably interfere with current or planned railroad operations.

Whether or not the Washington UTC has jurisdiction to consider

“enhanced economic development opportunities” and “deference to local
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jurisdictions” are the issues presently before the appellate court in Washington
State. See Exhibit 2.

7. Paragraph 8 of the Rogalsky verified statement provides:

Statement: “TCRY is a lessee on the Port of Benton track.”
Rebuttal: As I stated in my initial Affidavit to the Board, I was formerly the
Manager of Short Line Development for Union Pacific, managing the relationship
between Union Pacific and about 60 short line railroads. In my experience, it is
common for railroads, including short lines, to operate on leased track. It is my
understanding that any common carrier by railroad is subject to the jurisdiction of
the Board, whether that common carrier is operating on track it owns, leases, or is
subject to a joint facilities agreement.

8. Paragraph 9 of the Rogalsky verified statement provides:
Statement: “Before the UTC, TCRY reported that it moved two to four trains per
weekday, with roughly “fifteen cars per train.” (Facts located in the Court of
Appeals Clerk’s Paper (“CP”) at 1915:2-3 and CP 1917:7-8 (TCRY"s response to
the UTC data request for track usage).”

Rebuttal: This data, provided two years ago, concerned the issue of public safety
as it pertained to the Washington UTC’s consideration of approval of an at-grade
crossing. TCRY’s forecasts of its planned operations are now demonstrably
reaching fruition. The documents the Cities quote, at pages 0001915 and

0001916, provide:
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TGRY moves railears iterchanged to it by the UPRR, However, TCRY,
U‘PRR and BNSE cach has-the right to operate diré»é’/ﬂy thxougm;h flis Jocation, TCRY
antioipates a dramatic increase in the number of trains that it operates and expests a -
similar fnorease in the number of trains which BNSE and UPRR operate fhyotgh this
Jocation in the next ten years due to 8 number of factors, tnoluding! '

a Antloipated growth in UPRR and TCRY business mﬂecting inoreases
in daliy'tmm operations and unit train operations as 8 result of additional customers
locating on the transload facility serviced by TCRY on the Cify of Richland’s Elom
Rapids Spur, |

b. Anticipated growth in BNSF, UPRR and TCRY yailoar volume a3 &
result of likely congtruetion of the QonAgm Lamb Weston cold storage warehonse
facility as described iu the attached Ixes,pome to Data Requests Nos. 21 and 22

G . Antielpated growth, in BNSE, UPRR and TCRY railoar vomma RS & -
result of lkely consiruction of vne or more “loop track?” facilitles off the Homn Rapids

-
S puL,

All of thc,sa factors demonstrate a likely increase in, rzul traffic across the
location of ﬂlc proposed crossing.which could, in the near future, reach or excsed

20,000 railoar {rips per year, many of which will be “onit traing” of approxlmately 100,

railoars wach,

Now, as demonstrated in the verified statements of myself, Lisa Anderson,
and Rhett Peterson, the projections of increased rail traffic vis-a-vis the Preferred
Freezer Services plant are happening faster than the 10 year timeframe projected
two years ago to the UTC. As illustrated by the pictures from June, 2015, of the

refrigerated railcars over-loading TCRY’s railyard, in anticipation of the July
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opening of the Preferred Freezer Services plant, a significant increase in TCRY’s
railroad business and number of carloads handled is already occurring.

0. Paragraph 11 of the Rogalsky verified statement provides:
Statement: “Now, before the Surface Transportation Board (“STB”), TCRY
assert that it handled 2,247 railcars in 2013, and that it projects to handle
approximately 4,175 carloads on the Port of Benton tracks in 2015.”

Rebuttal: This paragraph is actually a misquotation. TCRY did not assert that it
handled 2,247 railcars in 2013”. TCRY testified it handled 2,247 carloads. A
carload represents two railcar trips — one in, one out.

As demonstrated by the massive recent increase in empty refrigerated cars
being stored by TCRY in anticipation of the July, 2015 opening of the Preferred
Freezer Services plant, TCRY’s railcar projections for 2015, as described in more
detail by Lisa Anderson and Rhett Peterson, anticipated a massive increase in
carloads handled beginning in July of 2015, which is now being realized.

10.  Paragraph 12 of the Rogalsky verified statement provides:
Statement: “TCRY has not submitted any data or records to the UTC or the STB
to support its 2013 track usage or its projected track usage.”

Rebuttal: First, the information was provided to both the UTC, as quoted
specifically above, as well as to the Board, as described below.

Mr. Rogalsky apparently did not read the affidavit I submitted to the

Board, in which I provided the specific numbers for 2013 and 2014. As I provided
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in that Affidavit, I was acting as speaking agent for the corporation. Specifically, I
stated:

In 2013, TCRY handled 2,247 carloads on this trackage,

averaging two 9-car trains per day. In 2014, TCRY

handled 2,626 carloads on this trackage, averaging two

10-car trains per day. TCRY projects that traffic will grow

to 4,175 carloads on this trackage in 2015 due to several

business development opportunities, an average of two

16-car trains per day.

In addition, please see Lisa Anderson’s verified statement, providing
further detail as to TCRY’s 2013, 2014, and 2015 car counts.

11.  Paragraph 13 of the Rogalsky verified statement provides:

Statement: “TCRY has not submitted any data or records to the UTC or the STB
to identify its usage of the siding track.”
Rebuttal: Again, it does not appear that Mr Rogalsky has read the pleadings
submitted to the Board by TCRY. First, at page 15 of TCRY’s Petition, that
information is specifically described. Second, in my Affidavit to the Board, I also
specifically describe TCRY’s use of its own track. Moreover, Rhett Peterson, in
an Affidavit not addressed, discussed, or refuted by any of the Cities’ witnesses,
describes additional impediments on TCRY’s operations created by the
construction of this new at-grade crossing,.

12.  Paragraph 14 of the Rogalsky verified statement provides:

Statement: “A cold storage company is proceeding to develop a new storage

facility in the City’s Horn Rapids Industrial Park that will be served by rail. When

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
RE: PETITION FOR DECLARATORY ORDER - 10



the facility is completed and begins shipping by rail, the increased rail shipping
will have no impact on rail operations at the Crossing. The crossing safety devices
provide security and safety, and avoid conflicts between vehicular traffic and train
traffic.”

Rebuttal: As of June 1, 2015, TCRY is the rail operations manager for the
Preferred Freezer Services plant, and will be directing all rail traffic at the new
plant. Shortly after May 26, 2015, the pending opening of the Preferred Freezer
Services plant resulted in 142 empty refrigerated railcars being sent by Union
Pacific to TCRY to store until the opening of the plant in July. Additional
refrigerated railcars have since arrived, resulting ill TCRY’s rail yard, and nearby
industrial lead being over capacity with awaiting empty refrigerated railcars. The
pending opening of the plant has already had a significant impact on operations,
and given that further increases in rail traffic are expected, TCRY’s ability to use
its sole passing track unencumbered by an at-grade crossing, and the restrictions
upon operations that accompany a crossing, is increasingly important.
Constructing the planned crossing will exclude TCRY’s current and planned uses
of nearly 1/3" of its only siding outside of its yard, and thus would significantly
interfere with its operations. The Rebuttal Verified Statements of Foster Peterson
and Rhett Peterson more fully describe the interference the crossing would have

on TCRY’s railroad operations.
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13. Paragraph 16 of the Rogalsky verified statement provides:
Statement: “The City of Richland never made this rail traffic projection. The City
of Richland has permitted development of a unit train servicing facility in its Horn
Rapids Industrial Park. The facility is scheduled to begin operation in 2015, The
facility’s developers have speculated that additional business attracted to the
facility may eventually result in up to two inbound and two outbound unit trains
using facility per week. These trains would each include approximately one
hundred cars. This activity, if it materialized in the future, would contribute no
more than one additional train trip per day over the Crossing. Also, Miller Exhibit
5, 6, and 7 do not support Mr. Miller’s assertion. Miller Exhibit 5 is TCRY’s
response to the UTC data request and TCRY’s response to the Citie’s data
request, not a City of Richland document. Miller Exhibit 6 is a memo with
supporting documentation from the City of Richland’s Economic Development
Committee. Miller Exhibit 7 is a real property purchase and sale agreement. These
materials do not support John Miller’s unfounded assertion that the City of
Richland projected 12,500 inbound and 12,500 outbound cards per year.”
Rebuttal: Since it was the City of Richland that provided this information during
the 2013 Washington UTC proceedings (the record from which the Cities have
drawn almost the entirety of their reply to TCRY’s Petition for Declaratory

Order), I did not anticipate that the possible number of railcars projected by the
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City of Richland was a disputed issue. As a result, I submitted Exhibits 5, 6, and 7
simply to show that the facility was being built, and for what purposes.

I now note that in Mr Rogalsky’s Verified Statement, he indicates that I
made unfounded assertions, and that the City of Richland never projected ‘as
many as 12,500 inbound and 12,500 outbound railcars per year’. He goes on to
state “the City of Richland never made this rail traffic projection.”

By way of background, a unit train is a train consisting almost entirely of
the same type of railcar, and typically has between 100 and 120 cars. Page 16 of
TCRY’s Petition for Declaratory Order quotes the Washington State
administrative law judge who summarizes the evidence presented by the City of
Richland concerning the Horn Rapids rail loop and the projected number of unit
trains. The relevant passage provides:

Gary Ballew, the City of Richland’s Economic
Development Manager, testified that the Richland City
Council recently approved a series of development
agreements to construct a rail loop of sufficient size to
service unit trains in the Horn Rapids area. Mr. Ballew
expects this new rail loop will be operational by
summer 2015 and able to process the equivalent of two
and a half unit trains per week (approximately one unit
train entering or leaving the facility each day).

I also reviewed the transcript of the testimony referenced in the above
paragraph, which consisted of testimony elicited from Mr. Ballew by the attorney
for the City of Richland at an administrative hearing before the Washington

Utilities and Transportation Commission. On November 20, 2013, Mr. Dilulio,
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counsel for the City of Richland, elicited the following testimony from Mr.

Ballew:

Mr. DiJulio Q: Okay. Now, with the new proposed
Central Washington Transfer Terminal facility, has the
City of Richland determined what if the maximum, most
optimistic development scenario arising out of these
agreements comes through, the number of unit trains that
would be anticipated?

Mr. Ballew A: We believe operationally the track will be
limited to an average of two and a half trains per week.

Mr. DiJulio Q: And when you say two and a half trains
per week, you’re talking about a total of five trips, two
and a half in, two and a half out, one per day?

Mr. Ballew A: Approximately, yes.
See Exhibit 3, at pp. 369-370.

Based upon the above testimony, the City of Richland has projected that
the loop may ultimately handle as many as 240 carloads a week, or as many as
12,500 carloads per year (i.e., 12,500 inbound railcars, and 12,500 outbound
railcars, all of which must travel over the parallel tracks and proposed at-grade
crossing at issue).

If the projected increase is accurate, it makes the uninterrupted 1900 foot
passing track and parallel main track even more critical for TCRY’s current and
planned railroad operations. Lacking the unencumbered use of TCRY’s sole
uninterrupted passing track and parallel main will interfere with TCRYs ability
to stage, pause, or hold a manifest or any unit train approaching the loop without

violating best railroad practices by fouling an at-grade crossing for unknown
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lengths of time, and would likewise not be consistent with GCOR 6.32.4, 6.32.5,
and 6.32.6, which are described more fully by Foster Peterson in his Rebuttal
Verified Statement.
VERIFIED STATEMENT OF GRABLER

14.  Paragraph 2 of the Grabler verified statement provides:
Statement: “I reaffirm my pre-filed testimony that I submitted in the Washington
Utilities and Transportation Commission proceeding for the Center Parkway
Crossing.”
Rebuttal: The testimony referred to by Ms. Grabler was provided to the
Washington UTC in 2013. After submission of this, and other testimony, and as
described in TCRY’s Petition for Declaratory Order, the UTC’s administrative
law judge issued an Order concerning that issue. The Cities sought appeal of the
administrative law judge’s decision, and the UTC’s Order was also placed before
the Board and described in TCRY’s Petition for Declaratory Order. Ms Grabler
references no testimony here which she presented to the UTC on the issue of
whether the establishment of the new at-grade crossing over the parallel main and
siding would unreasonably interfere with TCRY’S current or planned railroad

operations, as that issue was not before the UTC.
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15.  Paragraph 9 of the Grabler verified statement provides:

Statement: “The City of Richland and the City of Kennewick have received
unanimous approval from the UTC to extend Center Parkway through construct
an at-grade crossing[sic][.]”
Rebuttal: As can be seen from the UTC’s 2014 Order provided along with
TCRY’s Petition for Declaratory Order, the UTC did not address whether the
construction of the crossing would unreasonably interfere with current or planned
railroad operations. That issue was not before the UTC. It is my understanding
that that issue is solely within the jurisdiction of the Board.

16.  Paragraph 10 of the Grabler verified statement provides:
Statement: “The Crossing will cross a main track and a siding owned by the Port
of Benton. Those tracks extend from a UPRR line, and begin at the Richland
Junction, immediately east of the Crossing. UPRR (and BNSF) have no objection
to the Crossing.”

Rebuttal: In my position at Union Pacific during that timeframe, I was involved
in discussions with the City of Richland and/or its consultant about this issue, and
I was struck by how heavy-handed the City was in denying access to customers
along the new rail loop that the City was constructing unless Union Pacific (and
BNSF) agreed to not oppose the proposed Center Parkway at-grade crossing,

Here is the background: Union Pacific was told by the City of Richland that they

were forbidden from serving customers on the new Horn Rapids rail loop unless
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the did not oppose construction of the Center Parkway crossing, and were further
paid $2.1 million dollars to relocate their operations from the proposed Center
Parkway crossing location to an alternative location. This information is a matter
of public record, per the City Council for the City of Richland. See Exhibit 1.
BNSF, who did not perform switching operations at the location of the proposed
crossing, was also forbidden from serving customers on the new Horn Rapids rail
loop had they not agreed to not oppose the new proposed Center Parkway

crossing. The City of Richland’s record provides:

The dlty's economis development goals havs lohg sought sxpandsd Industrlal developnient in the Hom Rapids Industrial Park
and expanded retall / commerclal develapment In the Tapteal Business Canter, Oity-prowded infrastructure In the Horn Rapids
Industrial Patk ncludes two miles of city-owned industrial raflroad track,

Since the late 1990's, Richland and Kennewick's transportation planis have included an extenslon of Center Parkway between
Tapteal Drive In Richland and Gage Boulevard in Kennewlok. Center Parkwey ls necessary {o Improve vehlole clroutation
opportunites and support highest and best use development of the Tapteal Business Center and west Gage Boulsvard area,

Since approximately 2000, the Tri-City Rallroad (TGRR), Union Pacific Rallroad (UPRRY), and Burlington Northern Sante Fe
Rallroad (BNSF) have interchanged rall cars at Riohiand Junction, located on the allgnmant of the proposad Center Parkway.
‘The rallroads have refused clfy raguests to refocate Interchangs operations and permit complation of Ganter Parkway using an
at-grade rallroad orossing.

In mid-2010, olty staff, working with & consultant team, drafted a Hom Raplds Standard Form Track Use Agreement finking
acoess {0 the olty's Industrial park ralfroad track fo raliroad cooperation on Center Patkway, The Agreement provided standard
terma for all interested rallroads to access the Horn Raplds frack, In January 2011, the BNSF entersd into the agreement. The
proposed agreement represents completed negotlations with ths UPRR, largely to the same terms agreed to by BNSF, The
UPRR and BNSF agrea fo pay an annual aceess fee, Indemnlly the clly for damages caused by rallroad operations, operate
under the clty's authority to ensure fair acosss to both isllroads and allow completion of Center Parkway, Including an af-grade
rallroad crossing, In addition to the standard terms, the UPRR agrsement Includes compensatlon paid by the city, for UPRR
assets at Richfand Junotion, a roadway easement aaross UPRR properly and Impaots ta UPRR aperating costs due to the
Interchange relosation, The clty actulres rallroad materials present on UPRR property at Richland Junction. These materials
may be salvaged or raused by the ity In its Industiial park developmant,

The Kennewick's Clty Counall Is oonsidaring a budgel adjuatment at thelr April 8th meating to support this agresment.

UPRR will provide approximately $158,000 annually to support track malntenanos. The Agresment requires
compensation to UPRR totaling $2,100,000, 8taff proposes that Kennewlck provide $1,000,000 and Richiand
provide $1,100,000 bacause Richland wilt own the salvaged milroad materials, In addition, Richland's share of
sonsultant and legal fees adds $65,000, Staff proposes to fund Richland's share with $415,000 from the LTEO
98 fund, $250,000 frotn the [ndustral Development Fund and $500,000 from the Center Parkway project,

See Exhibit 1.
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Further, with respect to the Cities working with the Port of Benton, in
October, 2006, the Cities entered into a contract with the Port of Benton, which

provides that the Port consents to an easement for the proposed crossing, but that:

3, The Cities acknowledgs and agree that the eassment 1s suble i
o ‘ ies fok v 1 1ho easement is subject to the rights
of TC‘&ORR sef forth in the Lease Agreement attached as Exhibit 9, ’l‘he‘lcities mustg
obtgm addmonal_ authority fm.m TCEORR, elther by contract or by exsorcise of authority
?rﬂtptgdt?}y Ia}xf, for the extension of The Clenter Parkway, construction of the cms"s’mg
nstallation of equipment and mainfenance and operation of the croseine and cafot
" P of the crossing and safety

See Exhibit4 at p. 2.

17.  Paragraph 11 of the Grabler verified statement provides:
Statement: “TCRY is a lessee of the tracks.”
Rebuttal: As I stated in my initial Affidavit to the Board, I was formerly the
Manager of Short Line development for Union Pacific, managing the relationship
between Union Pacific and about 60 short line railroads. In my experience, it is
common for railroads, including short lines, to operate on leased track. It is my
understanding that any common carrier by railroad is subject to the jurisdiction of
the Board, whether that common carrier is operating on track it owns, leases, or is
subject to a joint facilities agreement.

18.  Paragraph 15 of the Grabler verified statement provides:
Statement: “The field study also shows that BNSF Railway makes trips to the
Port of Benton on the track every few days, and my review of the train operations

included the BNSF engine movements in my average train operation counts.”
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Rebuttal: With respect to the “field study”, it is my understanding that the Cities
had a camera in what appears to be a supply closet in a Holiday Inn Express. The
railroad and its operations are there for anybody to see, and had the Cities wished,
photographs could be taken from the street.

With respect to BNSF’s operations, Ms Grabler’s comment that BNSF
makes trips to the “Port of Benton” is confusing, as the Port of Benton is not a
location, it is an entity.

19.  Paragraph 16 of the Grabler verified statement provides:
Statement: “The field study does not include any UPRR trips on the tracks.”
Rebuttal: As described in my initial Affidavit to the Board:

TCRY primarily operates on approximately 16 miles of
track which run through the cities of Kennewick and
Richland, Washington. This trackage was originally
constructed by the United States Department of Energy,
and is currently owned by the Port of Benton. TCRY
operates on this trackage as the Port of Benton’s lessee,
pursuant to a written lease agreement. TCRY moves cars
for its own customers on this trackage; it also operates as
the handling carrier for the Union Pacific railroad. A
handling carrier identifies a short line that has a
contractual commercial arrangement with Union Pacific,
whereby Union Pacific adopts the short line’s stations,
and markets that short line’s business, as if that short line
was physically served by Union Pacific.

Since TCRY is the handling carrier for Union Pacific, it is TCRY which
takes railcars from the Union Pacific across TCRY track to serve customers, and

then returns the railcars from the customers to the Union Pacific for shipment.
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The interchange happens in Kennewick, and the railcars brought to TCRY’s
tracks for delivery to and from customers.

20.  Paragraph 17 of the Grabler verified statement provides:
Statement: “The siding track that is west of and parallel to the main line track
and adjacent to the hotel is being used as a storage track.”

Rebuttal: As described in my initial Affidavit to the Board:

This 1900-foot passing track is the only siding on this
stretch of tracks between TCRY’s yard in the north, and
the UP and BNSF yards in the south. TCRY is
responsible for dispatch and control of train traffic along
this corridor, including at the passing track. As three
railroads use these fracks, it is important to have the
passing track as a location to set out or hold a train, while
allowing another train to utilize the main line. The passing
track also serves as a purge valve for the main TCRY
yard when it reaches capacity, and it provides a place for
TCRY to store railcars when they are not needed at
industries. As noted, the passing track has switches at
both ends; those switches tend to be used by TCRY on a
daily basis.

March 19, 2015 Affidavit of John Miller, 912.

21.  Paragraph 19 of the Grabler verified statement provides:
Statement: “The siding track is not being used as a typical railroad passing track,
because of the parked rail cars that the TCRY is parking on the siding track. There
appears no reason for such conduct other than an attempt to mislead the STB.

And, TCRY is parking rail cars on the siding tracks for several days at a time,
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which would preclude the TCRY Railroad from using the siding as a passing
track (as TCRY apparently asserts).”
Rebuttal: I am not clear what is meant by “a typical railroad passing track.” A
siding is an axillary track which is connected to a main track by a switch. Sidings
can be of different lengths and, depending upon their configuration, have different
uses. Uses of sidings include switching operations, storage of railcars and
maneuvers to permit one train to pass another. Sidings are mentioned numerous
times in the Code of Federal Regulations promulgated by the Federal Railroad
Administration governing safe railroad operations. For example, 49 CFR
236.802A “siding” provides that a siding is “an axillary track for meeting or
passing trains.” 49 CFR 218.93 provides that “siding means an axillary track,
adjacent and connected to a main track used for meeting or passing trains.” Here,
the tracks in question are a parallel main track and siding, referred to as a passing
track, because it is one continuous parallel siding for 1,900 feet (long enough for a
train) which has switches at both ends, allowing one train to pass another.
As I stated in my Affidavit to the Board,

“This 1900-foot passing track is the only siding on this

stretch of tracks between TCRY’s yard in the north, and

the UP and BNSF yards in the south. TCRY is

responsible for dispatch and control of train traffic along

this corridor, including at the passing track. As three

railroads use these tracks, it is important to have the

passing track as a location to set out or hold a train, while

allowing another train to utilize the main line. The passing
track also serves as a purge valve for the main TCRY
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yard when it reaches capacity, and it provides a place for
TCRY to store railcars when they are not needed at
industries. As noted, the passing track has switches at
both ends; those switches tend to be used by TCRY on a
daily basis.”

March 19, 2015 Affidavit of John Miller, §12.

It appears Ms. Grabler did not review the submissions of TCRY to the
Board before she made her comments. It also appears Ms. Grabler has no
experience with respect to short line railroad operations. As described more fully
by Foster Peterson, and with which I concur, railcars tend to be spotted near the
switch they will likely be retrieved from, and with a passing track of this length
with switches at both ends, railcars are spotted near one end or the other, to leave
the alternate end free for other uses.

22.  Paragraph 23 of the Grabler verified statement provides:
Statement: “The Crossing will not adversely impact TCRY’s train operations
because of the Crossing’s safety features and geometry.”

Rebuttal: As Foster Peterson stated, and with which I concur, installation of gates
and lights at an at-grade crossing does not reduce the inherent interference with
railroad operations presented by the presence of the crossing itself. Regardless of
the warning systems which accompany this proposed crossing, the establishment
of the crossing itself is exclusive of use of that location for car storage, and for

practical car switching. If the proposed crossing is built, it will eliminate use of

1/3™ of the 1900 foot siding, so TCRY will not have the ability in the future to
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simultaneously store cars and hold and pass trains at that location, and TCRY has
no other equivalent siding to relocate its operations. As a result, the construction
of the proposed crossing will have a substantial impact upon TCRY’s current and
planned railroad operations.

23, Paragraph 24 of the Grabler verified statement provides:
Statement: “Based on my 42 years of railroad engineering experience, and my
knowledge of the operations of the Port of Benton tracks that begin at the
Richland Junction, there is no impact on the movement of freight or other rail as a
result of the Crossing.”

Rebuttal: As Foster Peterson testified in his Rebuttal Verified Statement, and
with which I concur, Ms. Grabler, in her verified statement, does not refer to any
of the rules contained within the GCOR, or promulgated by the Federal Railroad
Administration, that TCRY must follow. The establishment of this new at-grade
crossing will have a significant impact on TCRY’s current and future movement
of freight. Regardless of the warning systems which accompany this proposed
crossing, the establishment of the crossing itself is exclusive of use of that
location for car storage, and for practical car switching, and the establishment of
the new at grade crossing itself at this location will unreasonably interfere with
TCRY’s current and planned railroad operations. I concur with Foster Peterson’s
conclusion in his Rebuttal Verified Statement that paragraph 24 of Ms. Grabler’s

verified statement does not address the issue of whether excluding TCRY’s
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current use of that 1900 foot siding through construction of a bisecting at grade
crossing is an unreasonable interference with railroad operations.
VERIFIED STATEMENT OF JEFFERS

24, Paragraph 2 of the Jeffers verified statement provides:
Statement: “I reaffirm my pre-filed testimony that I submitted in the UTC
proceeding for the Center Parkway Crossing.”
Rebuttal: The testimony referred to by Mr. Jeffers was provided to the
Washington UTC in 2013. After submission of this, and other testimony, and as
described in TCRY’s Petition for Declaratory Order, the UTC’s administrative
law judge issued an Order concerning that issue. The Cities sought appeal of the
administrative law judge’s decision, and the UTC’s Order was also placed before
the Board and described in TCRY’s Petition for Declaratory Order. Mr. Jeffers
references no testimony here which he presented to the UTC on the issue of
whether the establishment of the new at-grade crossing over the parallel main and
siding would unreasonably interfere with TCRY’s current or planned railroad
operations, as that issue was not before the UTC.

25.  Paragraph 5 of the Jeffers verified statement provides:
Statement: “My knowledge of the rail lines in this area is based on information I
have gathered organically in my 15-plus years working in the rail industry,
together with observations of the Port of Benton line; the area served by the Port

rail line; through discussions with the City of Richland and the City of Kennewick
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engineering and operations staff; through research of TCRY; and, through review
of UPRR and BNSF timetables and track charts.”

Rebuttal: I am confused by the reference to time tables. TCRY began operations
on the trackage at issue in 2002, and since that time TCRY has the only timetable
for this section of track. If Mr. Jeffers was looking at UPRR and BNSF timetables
for TCRY’s trackage, those timetables must pre-date TCRY’s formation 15 years
ago. He does not provide copies of or citation to the timetables he references.

26.  Paragraph 6 of the Jeffers verified statement provides:

Statement: “As I stated in my pre-filed testimony before the UTC, the City of
Richland has worked closely with both the BNSF and the UPRR to eliminate
BNSF and UPRR’s use of the railroad siding in the vicinity of Center Parkway.
The City has worked with the Port of Benton, which owns the remaining railroad
line, to address issues with respect to the new railroad crossing that would be
created by the Center Parkway Extension. The City has also secured federal and
state funding for the construction of the roadway, including the railroad crossing.”
Rebuttal: In my position at Union Pacific during that timeframe, I was involved
in discussions with the City of Richland and/or it_s consultant about this issue, and
I was struck by how heavy-handed the City was in denying access to customers
along the new rail loop that the City was constructing unless Union Pacific (and

BNSF) agreed to not oppose the proposed Center Parkway at-grade crossing.
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Here is the background: Union Pacific was told by the City of Richland
that they were forbidden from serving customers on the new Horn Rapids rail
loop untess the did not oppose construction of the Center Parkway crossing, and
were further paid $2.1 million dollars to relocate their operations from the
proposed Center Parkway crossing location to an alternative location. This
information is a matter of public record, per the City Council for the City of
Richland. See Exhibit 1. BNSF, who did not perform switching operations at the
location of the proposed crossing, was also forbidden from serving customers on
the new Horn Rapids rail loop had they not agreed to not oppose the new

proposed Center Parkway crossing. The City of Richland’s record provides:

The oity's economic development goals have long sought sxpanded ndustiial development in the Horn Rapidé Industrial Park
ang expanded tetall { commercial development in the Tapteal Business Center, Clty-provided infrastructure In the Horn Raplds
Industrial Park Includes two milgs of oity-owned industrial raliroad track,

Shee the late 1890's, Richland and Kennewiok's transportation plans have included an extenslon of Center Parkway batwesn
Taptea] Drive In Richland and Gage Boulevard In Kennewick. Center Parkway Is nacessary fo improve vehlols airoulation
opportunitles and support highest and best use development of the Tapteal Business Centet and west Gage Boulevard ares,

Since approximately 2000, the TrClly Retiroad (TGRR), Union Paclflc Rallroad (UPRR), and Burfington Northern Sante Fa
Rallroad (BNSF) have interchanged rail cars at Riohiand Junction, located on the allgnmant of the proposed Center Parkway.
‘The raliroads have refused clty requests 1o relocats Interchange operations and permit completion of Cetter Parkway using an
at-gradle rallroad orossing. '

Inmid-201D, oty staff, working with & consuitant team, drafled a Hom Raplds Standard Form Track Use Agreement linking
access to the olty's Industrial park rallroad track fo raliroad cooperation on Center Parkway, The Agresment provided standard
terma for all inferested rafltoads to access the Horn Raplds frack. [n January 2011, the BNSF enteted Into the agresment, The
propused agresment represents completed negotiations with the UPRR, largsly to the same ferms agreed to by BNSF, The
UPRR and BNSF agree fo pay an annual actess fee, Indeminify the clty for damages caused by rallroad operaflons, operate
under the city's authorlty to ensure falr aocess to both rallroadds and allow completion of Center Parkway, Including an at-grade
tailroad crosaing. In addition to the standard terms, the UPRR agreammeant Includes sompensation pald by the ¢lty, for UPRR
asssfs at Richland Junciion, a roadway sasement across UPRR property and impacts to UPRR operating costs due to the
interchanige relocation, The clty acqulres rallroad materials present on UPRR properly at Richland Junction. These matetlals
miay be salvaged or reuséd by the dty in its Industilal park development.

The Kennewick's Clty Coundll Is cansldering a budget adjustment at thalr April 6th meeting to support this agresment.

UPRR will provide approximately $15,000 annually to support frack malntenance. The Agreement requires
compensation to UPRR totalling $2,100,000. Staff proposes that Kennewlck provide $1,000,000 and Richiand
provide $1,100,000 because Richiand will own the salvaged rallroad materials. In addition, Richland's share of
consultait and legal fees adds $65,000, Staff proposes fo fund Richland's share with $416,000 from the LTG0
98 fund, $250,000 from the industrial Development Fuhd and $500,000 from the Center Parkway project.

See Exhibit 1.
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Further, with respect to the Cities working with the Port of Benton, in
October, 2006, the Cities entered into a contract with the Port of Benton, which

provides that the Port consents to an easement for the proposed crossing, but that:

L The Cities acknowledge and agree that the easement is subject to the rig]
of TC&OR% sol forfh in the Lease Agreement attached as Fxhibit 9, 1‘1&1&2 g};srtl -
obtain additional suthority from TCEORR, elther by contract or by exercise of aut
granted by law, for the extension of The Clenter Parkway, ot '
instgllation ol equipruent and maintenance and operation
oquipment,

T by authority
construction of the crossing,
of the crossing and safoty

See Exhibit 4.

With respect to paragraph 5 of Mr. Jeffers’ Verified Statement, he
correctly does not state that the Cities have worked with TCRY to address
TCRY’s railroad operations concerns with respect to the new proposed crossing,
Unlike the conduct of the Cities with respect to the disruption of Union Pacific’s
operations which would be caused by the establishment of the new at-grade
crossing, the Cities do not seem to care about the disruption of TCRY’s
operations and have not offered it accommodations like those offered to Union
Pacific.

27.  Paragraph 10 of the Jeffers verified statement provides:
Statement: “The UTC approved the Crossing over both tracks. Thus, the project

will not remove any tracks. The Crossing will cross a main line and a siding.”

REBUTTAL VERIFIED STATEMENT OF JOHN MILLER
RE: PETITION FOR DECLARATORY ORDER - 27



Rebuttal: The issue of whether or not the crossing would unreasonably interfere
with current or planned railroad operations was not before the Washington UTC.,
Any suggestion by Mr. Jeffers to the contrary is incorrect.

28.  Paragraph 12 of the Jeffers verified statement provides:
Statement: “In the past, UPRR and TCRY interchanged on the siding that Center
Parkway will cross. However, UPRR contracted to stop switching at this location.
The interchange of cars now takes place near Walulla, Washington, cast of
Kennewick. In addition, BNSF is now using operating rights over the Port owned
rail line to access the UPRR-owned tracks. And, BNSF has contracted to not
engage in switching in the Center Parkway crossing-area. But, BNSF does not
interchange cars with either TCRY or UPRR. Thus, UPRR and BNSF do not
switch any trains at this location, UPRR and BNSF do not use the siding.”
Rebuttal: This paragraph is simply factually incorrect. TCRY and Union Pacific
do not interchange in Walulla; they interchange in Kennewick. BNSF does not
use TCRY’s track to access Union Pacific track; rather, Union Pacific’s track
meets TCRY’s and BNSF operates across Union Pacific’s track to reach TCRY ’é
track.

It is correct that Union Pacific and BNSF do not use TCRY’s 1900 foot
passing track, as TCRY has the exclusive contractual right to use that siding,
TCRY is the handling carrier for Union Pacific, and so is responsible for serving

Union Pacific’s customers situated on TCRY’s track.
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Finally, Union Pacific was paid $2.1 million to relocate its operations
away from the proposed crossing.

STATE OF NEBRASKA )
. 88,
County of DOUGLAS )

JOHN MILLER being duly sworn, deposes and says that he has read the
foregoing statement, knows the facts asserted there are true and that the same are

true as stated. ",
Chr Ol

J M]LLﬁly

SUBSCRIBED AND SWORN to before me this ;ﬁf‘éay of June, 2015,

by JOHN MILLER. 2 é Z/'% ¢ ,
Notary Public in and for the S

tafp of /
MNebruske. , residing at 8410 /If { ,?l’d 81, ﬂma/m, /U(f
. My Commission Expires: C;/(};/ Emivd

BOB O'BRIEN
Goneral Notary
State of Nebraska
q My Commission Expires Jun2, 2018
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CERTIFICATE OF SERVICE

I hereby certify that on this Z; day of June, 2015, I caused to be
served a true and correct copy of the foregoing REBUTTAL VERIFIED
STATEMENT OF JOHN MILLER RE: PETITION FOR DECLARATORY
ORDER, by the method indicated below and addressed to the following:

Heather Kintzley U.S. MAIL
Richland City Attorney HAND DELIVERED
975 George Washington Way X OVERNIGHT MAIL
PO Box 190 MS-07 TELECOPY
Richland, WA 99352
Lisa Beaton U.S. MAIL
Kennewick City Attorney HAND DELIVERED
210 West 6™ Avenue X OVERNIGHT MAIL
P.O. Box 6108 TELECOPY
Kennewick, WA 99336

U.S. MAIL
P. Stephen DiJulio HAND DELIVERED
Jeremy Eckert < OVERNIGHT MAIL
Foster Pepper PLLC TELECOPY
1111 Third Avenue, Suite 3400 .

Seattle, WA 98101

y

7
/TAM C. SCHROEDER B
I\Spodocs\32447\00007\PLEAD\01462291.b&C %m
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Council Agenda Coversheet

Council Date: [04/05/2011 Category:||tem3 of Business | Agenda ltem:

Key Element; lKey 2 - Infrastructure & Facilities ]

Richiand

Subject:  |HORN RAPIDS TRAGK USE AGREEMENT WITH UNION PACIFIC RAILROAD |

Department: |PUbliCW0rkS Ordinance/Resolution:l: Reference:[42-11

Document Type: [Contract/Agreement/Lease l

Recommended Motion:
Authorize the City Manager to sign and execute the attached Standard Form Track Use Agresment with Union Pacific Railroad
subject to the City of Kennewick's action to provide funding support, amend the Capital Improvement Plan to supplement Center
Parkway project funding to fulfill the City's obligations under the Agreement, and authorize the necessary budget adjustments.

Summary:

The city's economic development goals have long sought expanded Industrial development in the Horn Rapids Industrial Park
and expanded retail / commercial development In the Tapteal Business Center. City-provided infrastructure in the Horn Rapids
Industrial Park includes two miles of city-owned industrial railroad track.

Since the late 1990's, Richland and Kennewick's transportation plans have included an extension of Center Parkway between
Tapteal Drive in Richland and Gage Boulevard in Kennewick. Center Parkway Is necessary to improve vehicle circulation
opportunities and support highest and best use development of the Tapteal Business Center and west Gage Boulevard area.

Since approximately 2000, the Tri-City Railroad (TCRR), Union Pacific Railroad (UPRRY), and Burlington Northern Sante Fe
Railroad (BNSF) have interchanged rail cars at Richland Junction, located on the alignment of the proposed Center Parkway:.
The railroads have refused city requests to relocate interchange operations and permit completion of Center Parkway using an
at-grade railroad crossing. .

In mid-2010, city staff, working with a consultant team, drafted a Horn Rapids Standard Form Track Use Agreement linking
access to the city's industrial park railroad track to railroad cooperation on Center Parkway. The Agreement provided standard
terms for all interested railroads to access the Horn Rapids track, In January 2011, the BNSF entered into the agreement, The
proposed agreement represents completed negotiations with the UPRR, largely to the same terms agreed to by BNSF. The
UPRR and BNSF agree to pay an annual access fee, Indemnify the city for damages caused by railroad operations, operate
under the city's authority to ensure fair access to both railroads and allow completion of Center Parkway, including an at-grade
railroad crossing. In addition to the standard terms, the UPRR agreement includes compensation paid by the city, for UPRR
assets at Richland Junction, a roadway easement across UPRR property and impacts to UPRR operating costs due to the
interchange relocation, The city acquires railroad materials present on UPRR property at Richland Junction. These materials
may be salvaged or reused by the clty in its industrial park development.

The Kennewick's City Council is considering a budget adjustment at their April 5th meeting to support this agreement.

Fiscal Impact? [UPRR wilil provide approximately $15,000 annually to support track maintenance. The Agreement requires

@ Yes O No |compensation to UPRR totalling $2,100,000. Staff proposes that Kennewick provide $1,000,000 and Richland
provide $1,100,000 because Richland will own the saivaged railroad materials. [n addition, Richland's share of
consultant and legal fees adds $65,000. Staff proposes to fund Richland's share with $415,000 from the LTGO
98 fund, $250,000 from the Industrial Development Fund and $500,000 from the Center Parkway project.

Aftachments:
1) UP - Gty of Richland Horn Rapids Spur Agmnt
2) CFP - Center Parkway- revised 04-05-2011

. Johnson, Cindy
City Manager Approved: Mar 31, 16:39:42 GMT-0700 2011

EXHIBIT 1




CITY OF RICHLAND
STANDARD FORM RAILROAD TRACK USE AGREEMINT

THIS RAILROAD TRACK USE AGREEMENT (hereinafter referted to as
“Agreement”) is made and entered into as of this ___ day of April, 2011 (hereinafter referred to
as the “Effective Date”) by and between the CITY OF RICHLAND, a municipal corporation in
the State of Washington (hereinafter referred to as “City”) and UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation and a duly licensed corporation in the State of Washington
(hereinafter referred to as “Railroad”),

WITNESSETH

WHEREAS, City is the owner of a railroad industiial spur track, commonly
known as the Horn Rapids Rail Spur, located at the Horn Rapids Industrial Park in the City of
Richland and connected to the Southern Connection of the Hanford Railroad (owned by the Port
of Benton, Washington (hereinafter referred to as the “Port”), successor in interest to the United
States Department of Energy), as shown on Exhibit A attached hereto (hereinafter referred to as
the “Track”); and

WHEREAS, Railroad operates pursuant to separate agreement(s) over tracks
owned by the Port which tracks connect with the Track near Milepost B 37 on the Port’s
trackage and a portion of which tracks have been used for the interchange of traffic between rail
carriers at or near Richland Junction, Washington (hereinafter referred to as “Richland
Tunction”); and

WHEREAS, Railroad desites to use the Track for the purpose of providing
railroad freight service thereon and thereover to industries located on or adjacent to the Track
(hereinafter referred to individually as “Industry” and collectively as “Industries’); and

WHEREAS, City desires that all railroad interchange operations at Richland
Junction be permanently eliminated to facilitate commercial development and improve vehicular
traffic movement in the area; and

WHEREAS, City is willing to allow Railroad to use the Track on a non-exclusive
basis but only on the terms and conditions set forth herein,

NOW, THEREFORE, in consideration of the foregoing and other good and
valuable consideration, the parties, intending to be bound, do hereby agree as follows:

SECTION 1
GRANT OF USE

Section 1,1, City hereby grants to Railroad non-exclusive permission to operate
its trains, locomotives, cars and equipment with its own crews over the Track for the purposes set
forth herein, Railroad's use of the Track shall be in common with such other user or users of the
Track as City has heretofore admitted, or may at any time in the future admit, to use of all or any
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portion of the Track, provided that City shall require such user or users to comply with all Legal
Requirements (as defined in Section 9.1) applicable to such uset’s or users’ use of the Track,
Subject to the foregoing, City shall retain the exclusive right to grant to other persons the right to
use all or any portion of the Track, provided that such use does not unreasonably interfere with
the rights granted to Railroad herein.

Section 1,2,  The Track shall include, without limitation, the right-of-way,
tracks, rails, ties, ballast, other track inaterials, switches, bridges, grade crossings and any and all
other improvements or fixtures affixed to the right-of-way,

Section 1.3.  Railroad shall take the Track in an “AS IS, WHERE IS” condition
subject to all rights, interests and estates of third parties in and to the Track.

Section 1.4,  City represents that it owns or controls the land underlying the
Track and that there ate no existing easements or encumbrances affecting such land that would
interfere with Railroad’s rights under this Agreement,

SECTION 2
PERMITTED USE

Section 2,1,  Railroad’s use of the Track shall be limited to the movement of
goods by rail to and from an Industry via tracks of such Industry that connect to the Track.

Section 2.2,  Railroad shall not knowingly and intentionally pernit the loading
or unloading of railcars on the Track by any patty within its control, and shall not enter into
agreements or arrangements with any person for the storage of empty or loaded railcars on the
Track or any portion thereof, without the prior written consent of City,

Section2.3,  Neither party shall use the Track or any portion thereof, for the
storage, transload or disposal of any hazardous substances, as defined by the Comprehensive
Environmental Response, Compensation and Liability Act, as amended (hereinafter referred to
as “CERCLA™), or petroleumn or oil as defined by CERCLA, the Resource Conservation and
Recovery Act, as amended (heveinafter referred to as “RCRA”), the Clean Water Act, the Oil
Pollution Act, and the Hazardous Materials Transportation Act (hereinafter collectively referred
to herein as the” Enviromnental Laws®), provided however, that nothing herein shall preclude
Railroad or any other admittee of City from using the Track for the movement of hazardous
substances in railcars in the normal course of providing rail transportation service to or from an
Industry,

Section 2.4.  Neither party shall use nor allow the use of the Track for the
transportation of passengers thereon or thereover, provided however, that nothing herein shall
preclude Railroad or any other admittee of City from operating a hi-rail vehicle over the Track
for the purpose of inspecting the Track.

Section2.5, Railroad shall not cause to be filed or knowingly and intentionally
permit persons within its control to file any liens against the Track, In the event any such liens
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are filed, Railroad shall cause such liens to be released within thirty (30) days of Railroad’s
receipt of notice of any such lien,

Section 2.6,  Railroad shall not create or store any waste or nuisance on the
Track, Railroad shall neither use nor occupy the Track or any part thereof in violation of Legal
Requirements (as defined in Section 9.1). City shall not cause or allow the Track to be blocked,
obstructed or used in any manner that would impair or diminish Railroad’s ability to use the
Track for the purposes set forth in this Agreement, provided however, that use of the Track by
any user in the ordinary course of providing rail service to any Industry on the Track, shall not be
deemed a violation of the requirements of this sentence,

SECTION 3
MAINTENANCE

Section 3.1,  City, at its cost and expense, shall be solely responsible for, and
shall have exclusive direction and control over, the maintenance of the Track which shall
include, but not be limited to, maintenance of tracks, subgrade, track drainage, grade crossings,
grade crossing warning signs and devices, signal boxes, bridges and abutments, culverts,
drainage ditches, retaining walls and any fences or barriers that City may erect, City shall also
be solely responsible for litter and vegetation control and for keeping the Track sufficiently free
and clear of snow and ice to permit railroad operations thereover,

Section 3,2,  City shall maintain the Track to not less than Federal Railroad
Administration (hereinafter referred to as “FRA™) Class 2 track safety standards with a
maximumn gross welght limitation of not less than 286,000 Ibs. per car and City shall maintain
the Track in such condition and in compliance with all Legal Requirements (as hereinafter
defined below). City shall also maintain all grade crossing signal equipment on the Track in
accordance with all applicable Legal Requirements (as defined in Section 9.1).

Section 3.3,  City, in its sole discretion, may contract with a third party to
perform City’s maintenance obligations hereunder, provided, however, City shall remain
responsible for any obligations of City under this Agreement that may be performed by any such
confractor,

Section 3.4, Railroad shall notify City in wiiting of any deficiencies in City’s
maintenance of the Track when such deficiencies are reasonably discovered by Railroad, and
City shall, as soon as practicable, but in any event not more than thirty (30) days after its receipt
of such notice, or in the case of an imminent safety hazard and/or condition which renders the
Track impassable, within forty-eight (48) hours, commence necessary repairs and maintenance
and shall proceed to complete same with reasonable diligence.

Section 3.5, If the use of the Track is at any time interrupted or traffic thereover
is delayed for any cause whatsoever, City shall, with reasonable diligence, restore the Track for
the passage of trains. Railroad shall not have nor make any claim against City for loss, damage,
loss of business or expenses of any kind resulting from such interruption or delay.
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Section 3.6.  City shall be bound to use only reasonable and customary care,
skill and diligence in the maintenance, repair and renewal of the Track and, Railroad shall not,
by reason of City’s performing or failing, or neglecting to perforim any maintenance, repair or
renewal of the Track, have or make against City, its officers, agents or employees, any claim or
demand for loss, damage, destruction, injury or death whatsoever resulting from any defect in the
Track or City’s performance, failure or neglect, except as provided otherwise in Section 11
herein,

Section 3.7.  Subject to the provisions of Section 8.1 herein, Railroad shall have
the right to enter upon the Track and make inspections to determine compliance with the terms of
this Agreement. In no event shall Railroad be obligated to make any such inspections, and
Railroad shall not be liable for any failure to make any such inspections or failure to identify any
matters that are not in compliance with this Agreement, In no event shall Railroad’s conducting
of inspections be deemed to result in a waiver of City’s compliance with any terms of this
Agreement,

Sectlon 3.8,  City shall be responsible for reporting of grade crossings and
structures inventory and any other similar information as may be required by the FRA or any
other governmental body having jurisdiction over such matters.

SECTION 4
COMPENSATION

Section4.1.  For so long as City periits Railroad reasonable use of the Track,
as compensation for Railroad’s use of the Track, Railroad shall pay to City anuually at the
beginning of each calendar year a fee of Fifteen Thousand Dollars ($15,000) (hereinafter referred
to as the “Annual Fee”) which shall be payable regardless of Railroad’s use of the Track during
that year.

Section 4.2.

A, The Annual Fee shall be subject to adjustment on January 1 of each year
beginning January 1, 2011 in accordance with changes in the Consumer Price Index for Wage
Ramers and Clerical Workers, series CWUROO00SAQ (hereinafter referred to as “CPI-W”), The
Annual Fee set forth in Section 4.1 shall be revised by calculating the percentage of increase or
decrease for the year to be revised based on the-final index of the most recent July as related to
the final index of the previous July and applylng this percentage of increase or decrease to the
current Annual Fee to be revised, The resulting adjusted Annual Fee shall hereinafter be referred
to as “the Revised Annual Fee,”

By way of example, assuming “A” to be the CPI-W final index figure for July 1, 2009; “B” to be
the CPI-W final index figure for July, 2010; and “C” to be the current Annual Fee to be
escalated; the Revised Annuval Fee effective Jamuary 1, 2011 would be determined by the
following formula:

B/AxC=  Revised Annual Fee, Rounded to Nearest
Whole Cent
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B. In the event that publication of the CPI-W is discontinued, an appropriate
substitute for determining the percentage of increase or decrease shall be negotiated by the
parties heteto, In the absence of agreement, the matter shall be submitted to arbitration in
accordance with Section 16 herein.

C. Under no circumstances shall the Revised Annual Fee paid by Railroad to
City be less than the Annual Fee in effect on the date of this Agreement.

Section 4.3,

A, Railroad agrees that as part of the consideration for obtaining City’s
permission to use the Track herein, Railroad shall, subject to Legal Requirements, as of the
Effective Date and during the term of this Agreement, permanently relocate any interchange
receipt operations between Railroad and another rail carrier at Richland Junction to an alternate
interchange location except that Railroad imay, in emergency situations only, interchange cars at
Richland Junction. For purposes of this provision, an emergency situation includes, but is not
limited to, the following: Force Majeure events or other Acts of God; movement of High or
Wide loads; movement or handling of rail security-sensitive materials (as such term is defined in
49 CFR Part 1580, as amended, supplemented or replaced) in compliance with Legal
Requirements or other safety requirements; track or other mechanical conditions necessitating a
change in interchange location. Except as required by law or as provided in this Section 4,3,4,
Railroad shall not, during the term of this Agreement, enter any agreement to deliver cars in
interchange to any other railroad at Richland Jet,

B. City intends to construct a public street, called Center Parkway, at the
location of Richland Junction, Railroad further agtees to provide easements and rights of way
necessary to complete Center Parkway in exclhiange for compensation as defined in Section 18.

C. Railroad further agrees that if the design of Center Parkway requires an at-
grade crossing of a track owned or used by Railroad, Railroad shall not oppose installation of a
crossing designed in compliance with the current version of the Manual on Uniform Traffic
Control Devices or any other applicable Legal Requirements, with the appropiiate traffic control
system to be used at the crossing to be determined by an engineering study involving both the
City and Railroad representatives. In the event that both City and Railroad representatives
jointly agree as to the appropriate traffic control system to be used at the crossing, Railroad shall
execute a waiver of hearing document to the Washington State Utilities and Transportation
Commission regarding the proposed crossing.

Section4.4, City acknowledges that the compensation provided for in this
Section 4 shall be the sole consideration for the right to use the Track, and in no event shall City
impose any additional charges, tariffs, or surcharges on Railroad or any customer or receiver of
Rajlroad as a condition of use of the Track for the provision of rail transportation service except
to the extent expressly set forth below. Notwithstanding the foregoing, City may assess
additional charges, tariffs, or surchavges for maintenance, operating and dispatching costs
associated with the Track if all of the following conditions are satisfied: (i) City provides
Railroad with ninety (90) days advance wuitten notice of the proposed charges, tariffs or
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surcharges and detailed information concerning City’s costs, including the deficit not covered by
the then current Annual Fee; and (ii) City, Railroad and any other users of the Track are not able
to negotiate, within sixty (60) days of City providing notice in (i) above, an updated Annual Fee
in liey of the proposed charges to the mutual satisfaction of the parties, The increase in the
updated Annual Fee as provided in this Section 4.4, shall not exceed Railroad’s proportionate
share of the deficit not covered by the Annual Fee prior to update. Railroad’s proportionate
share shall be calculated by comparing the total number of cars handled by Railroad over the
Track to the tota] number of cars handled by all users over the Track for the twelve (12) full
months prior to City’s notification to Railroad of'its intent to increase the Annual Fee,

SECTION 5
BILLING AND PAYMENT

Section 5.1,  City shall render to Railroad a bill for the Annual Fee,

Section 5.2,  Upon reasonable request by City, Railroad shall furnish to City,
within sixty (60) days of receiving such request, a statement of the numbet of loaded and empty
cars handled by Railroad over all or any portion of the Track during the previous twelve (12)
months, Notwithstanding the foregoing, City shall only be entitled to make one request for such
car information each calendar year during the term of this Agreement,

Section 5,3, All payments called for under this Agreement shall be made by
Railroad within thirty (30) days after receipt of a bill therefor except for any claims or demands
for payment pursuant to Section 11 of this Agreement. No payment shall be withheld because of
any dispute as to the correctness of items in any bill rendered and any discrepancies reconciled
between the parties hereto shall be adjusted in the accounts of a subsequent month, In the event
that Railroad shall fail to pay any monies due to City within thirty (30) days after the invoice
date, Railtoad shall pay interest on such unpaid sum of twelve percent (12%), or the maxiinum
rate petmitted by law, whichever is less,

Section 5.4, The records of each party, insofar as they pertain to matters
covered by this Agresment, shall be open at all reasonable times to inspection by the other party
for a period of three (3) years from the date of billing.

Section 5.5, For purposes of this Agreement, the terms ‘“cost,” “costs,”
“expense” and “expenses” shall include actual labor and material costs together with the
surcharges, overhead percentages and equipment rentals as specified by City at the time any
work is performed for Railroad, which surcharges, overhead percentages and equipment rentals
shall be reasonable and consistent with City’s then-current standard billing practice, procedures,
rates and schedules, City’s overliead percentages shall not exceed sixty percent (60%) during the
term of this Agreement without Railroad’s review and approval,

SECTION 6
ADDITIONS, RETIREMENTS AND ALTERATIONS

Section 6,1,  City, from time to time, and at its sole cost and expense, may make
such changes in, additions and improvements to, and retirements from the Track as shall, in its
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judgment, be necessary or desirable for the economical or safe operation thereof, or as shall be
required by any law, rule, regulation or ordinance promulgated by any governmental body
having jurisdiction, Such additions and improvements shall become part of the Track and such
retirements shall be excluded from the Track,

Section 6.2.  If Railroad requests City to make changes in or additions or
improvements to the Track required to accommodate Railroad’s operations thereover, and
Railroad agrees fo reimburse City therefor, and City determines that the requested improvements
will not adversely impact City’s economic development goals, then City shall make sucl
changes, additions or improvements to the Track and Railroad shall pay to City the cost thereof,
including the annual expense, if any, of maintaining, repairing and renewing such additional or
altered facilities, Any facilities other than the Track, which are exclusively funded by Railroad
as provided for hetein, shall be for the exclusive use of Railroad and City shall not allow any
other party access to the facility without Railroad’s prior written agreement.

SECTION 7
TERM

Section 7.1, This Agreement shall take effect on the date hereof and shall
continue in full force and effect for three (3) years from the date hereof (hereinafter referred to as
the “Initial Term™) and shall automatically renew for successive one (1) year periods thereafter,
absent termination as provided in Section 14,

SECTION 8
OPERATIONS

Section 8.1, - Railroad agrees that entry to and exit fiom the Track shall be
controlled by City or any contractor or admittee designated by City. City shall require that any
entity allowed by City to control operations thereover shall be required to ensure that the trains,
locomotives and cats of all users of the Track shall be operated thereon and thereover without
prejudice or partiality and in such manner as will afford the safest and the most economical and
efficient movement of all traffic over the Track. Except to the extent prohibited by law, City
reserves the right at any time by sixty (60) days prior written notice to Railroad and any other
nser or users of the Track to assume coordination of operations over the Track consistent with
the terms of this Section 8,1.

Section 8.2. Railroad shall provide, at its sole cost and expense, all
locomotives, railcars, other rolling stock and transportation equipment, personnel, fuel and train
supplies necessary for Railroad to provide safe and adequate rail fransportation to the Industiies.
Railroad shall also provide, at ifs sole cost and expense, all radios and other communication
facilities as necessary to comply with the regulations of the FRA. Railroad shall be solely
responsible for all car hire charges and mileage allowances on cars in Railtoad’s account handled
over the Track, :

Section 8.3,  City, at its sole cost and expense, shall provide all necessary switch

locks for use in the operation of the Track, City shall provide at no charge a reasonable number
of keys for such switch locks to Railroad and any other user or users of the Track.
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Section 8.4,  Railroad, at its sole cost and expense, shall perform or cause to be
performed any repairs required to make locomotives, cars or other equipment in the custody or
control of Railroad on the Track comply with Legal Requirements (as defined in Section 9.1).

Section 8.5.  City shall not place, permit to be placed or allow to remain, any
permanent or temporary material, structure, pole, or other obstruction within eight and one-half
(8-1/2) feet laterally from the centerline of straight track (nine and one-half (9-1/2) feet on either
side of the centerline of curved track) or within twenty-three (23) feet vertically from the top of
the rail of any track (hereinafter referred to as “Minimal Clearances™), provided that if any Legal
Requirements (as defined in Section 9.1) require greater clearances than those provided for in
this Section 8.5, City shall comply with such Legal Requirements. However, vertical or lateral
clearances which are less than the Minimal Clearances but are in compliance with Legal
Requirements shall not be a violation of this Section, so long as City complies with the terms of
any such Legal Requirements, )

Section 8,6, Railroad shall not place or allow to be placed any rail car within
two hundred fifty (250) feet of either side of any at-grade crossing on the Track, Railroad shall
not place or permit to be placed on the City’s right-of-way any permanent or temporary structure
of any kind whatsoever without the prior written consent of City, which consent may be withheld
at City’s sole discretion, City shall require any other user or users of the Track to comply with
the requirements of this Section 8.6.

Section 8,7.  Railroad and City agree that with respect to the at-grade road
crossings on the Port of Benton’s track between the proposed Center Parkway crossing at
Richland Junction and SR 240 (Vantage Highway) inclusive, Railroad shall use reasonable
efforts to minimize its operations over such crossings during peak highway traffic times Monday
through Friday. City acknowledges and understands that Railroad’s compliance with its
common calrier obligations may, from time to time, require operations over such crossings
during peak highway traffic times. Railroad agrees to use reasonable efforts to meet its
obligations under this Section 8.7.

Section 8.8. In the event that any user of the Track, including Railroad,
provides notice to the City of any violation of Legal Requirements by any user of the Track,
including Railroad, or any violation of the terms of this Agreement or the applicable agreement
between such user and City (including without limitation, any applicable obligation to control
entry to and exit from the Track or operations thereon or thereover without prejudice or partiality
and in such manner as will afford the safest and the most economical and efficient movement of
all traffic over the Track), City shall conduct an investigation into such alleged violation, and if;
in the reasonable judgment of City, Railroad or such user shall be in violation of applicable
Legal Requirements or the terms of this Agreement or such user’s agreement with the City, City
shall require Railroad or such user as the case may be to cure such conduct in accordance with
this Agreement or the applicable agreement, and unless and until same shall be cured in
compliance with this Agreement or the applicable agreement, City shall bar Railroad or such
unser as the case may be from use of the Track.
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SECTION 9
COMPLIANCE WITH LAWS

Section 9.1, The parties agree to comply with all applicable provisions of law,
statutes, regulations, ordinances, orders, covenants, restrictions and decisions of any
governmental body or court having jurisdiction (hereinafter collectively referred to as “Legal
Requirements”) relating to this Agreement and/or use of the Track. Bach party hereto shall
indemnify, protect, defend and hold harmless the other party and its officers, agents and
employees from and against all fines, penalties, and liabilities imposed on the other party under
such laws, rules and regulations by any such public authority or court having jurisdiction when
attributable to the failure of the first party to comply with its obligations in this regard.

_ Section 9.2, It is the understanding of the City and the Railroad that the Track
is industry track, Unless otherwise required by law, Railroad does not intend to and will not seek
or obtain any approval, authorization or exemption from the STB for its use or discontinuance of
use of the Track.

SECTION 10
CLEARING OF WRECKS

Section 10,1, If trains, locomotives, cars or equipment of Railroad are wrecked
or derailed on the Track and require rerailing, wrecking service or wrecking train service,
Railroad shall be responsible for the performance of such servi