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MOTION FOR LEAVE TO FILE A REPLY
IN SUPPORT OF PETITION FOR REVOCATION OF EXEMPTION

The Brotherhood of Maintenance of Way Employes Division/IBT, Brotherhood of
Railroad Signalmen, and International Association of Sheet Metal, Air, Rail and Transportation
Workers/Mechanical Division (“Unions”) respectfully request leave to file a reply in support of
their petition for revocation of the exemption from 49 U.S.C. §10901, invoked by Rapid City
Pierre & Eastern Railroad, Inc. (“RCP&E”), and in response to the reply filed by RCP&E in
opposition to the Unions’ petition.

The Unions seek leave to file this reply to respond to several assertions in RCP&E’s
reply. RCP&E contends that the Union’s petition is precluded by the ICCTA amendments to
Section 10901, a contention the Unions could not have addressed in their initial filing because
there was no reason to anticipate that RCP&E would argue that the amendments to Section
10901 would preclude a petition to revoke based on an argument that a transaction is not actually
a Section 10901 transaction but is instead governed by Section 11323. RCP&E has also
mischaracterized the Unions’ argument as a claim that the creation of RCP&E was a sham and
that RCP&E is the alter ego of Genesee & Wyoming Industries (“GWI1”). The Unions seek leave
to make it clear that their argument does not depend on a claim of impropriety or illegality in the
creation of RCP&E’s, that RCP&E is not a valid entity under State law or that RCP&E is the

“alter ego” of GWI; rather the Unions contend that the holding company-subsidiary arrangement
1



and use of corporate forms can not dictate interpretation of the Interstate Commerce Act, control
the Board’s decision-making, or determine the Board’s treatment of the instant acquisition as a
Section 10901 transaction or as a Section 11323 transaction. The Unions also seek opportunity to
respond to RCP&E’s assertion that the statements of GWI and those of its top officers describing
the holding company and carrier subsidiaries as integrated or consolidated entities, and as a
conglomeration of carriers, that were relied on by the Unions in their petition to revoke the
exemption, which the Unions believe are significant admissions, are somehow irrelevant to the
issues before the Board. And the Unions believe it will be helpful to the Board for the Unions to
briefly respond to RCP&E’s claim that its use of the so-called “two step” acquisition and control
transaction process and its reliance on the so-called indicia of independence test are dispositive
of the issues raised by the Unions. Finally, the Unions seek to respond to RCP&E’s request that
the Board expedite its handling of the Unions’ petition and issue a decision before RCP&E’s
planned start of operations on or shortly after June 1, 2014, notwithstanding the substantial issues
raised in the petition to revoke.

The Unions respectfully submit that they should be granted leave to file their reply to the
RCP&E reply because the issues and arguments that they seek to address include new arguments
that they could not have addressed or anticipated in their petition to revoke (that the Section
10901 amendments bar the Unions’ arguments, that the statements by GWI and its officers are
irrelevant), mischaracterizations of their contentions that they seek to clarify (that the Unions
contend that RCP&E is the alter ego of GWI and its creation was illegitimate or improper) and a
request by RCP&E not previously made (since no petitions for revocation had been filed) that
the Board expedite its decision on the petitions for revocation. The Unions further submit that
allowing them leave to file their reply will sharpen and clarify the issues in this case.
Additionally, the Unions submit that it will be helpful to the Board to have the benefit of

additional brief (and to hold oral argument as requested by the Unions) because the issues in this



matter involve policy determinations and precedent developed by the Interstate Commerce
Commission when the circumstances of the railroad industry were very different, the entities
acquiring rail lines under Section 10901 and their corporate affiliates were very different from
RCP&E and the current GWI, and the issues in dispute have not been substantively addressed by
the Board in over ten years,.

For all of these reasons, the Unions respectfully request that this motion be granted and
that they be allowed to file their reply in support of their petition and in response to RCP&E’s
reply that is submitted along with this motion.

Respectfully submitted,
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