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I. Petition for Clarification

Union Pacific Railroad Company requests that the Board clarify its decision served May

14, 2015, by affirming that in calculating maximum lawful rates for 2011, the parties should use

2011 UP URCS, rather than indexed 2010 UP URCS. We believe the Board intended the parties

to use 2011 UP URCS when it rejected AEPCO's argument that it "should use old data and

index it to reach a proxy for current data when current data are readily available," Decision at 6,

ruled that "indexing is not necessary here for the 2010-2013 time period, given that more recent

data are available," id. at 6-7, emphasized that "the most recent, most accurate, available URCS

data should be used for each year when rates are prescribed," id. at 8, and observed that current,

accurate UP URCS were available for the parties to perform the necessary maximum rate

calculations, see id. 8.

Union Pacific is filing this petition because AEPCO disagrees with our understanding of

the Decision. In conversations between counsel, AEPCO has asserted that the Decision requires
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the parties to calculate maximum lawful ratesfor 2011 by combining (i) 2011 BNSF URCS,

(ii)2011 Western Region URCS, and (iii)indexed 2010 UPURCS. Butmixing and matching

actual 2011 URCS data for BNSF and the Western Region with indexed 2010 URCS data for

Union Pacificwould indisputably produce less accurate results than would consistentuse of

actual 2011 URCS data, and as the Decision recognizes, there is no reason to accept such

inaccuracy in this proceeding, which remained ongoing when actual 2011 UP URCS data

became available.

AEPCO is apparently taking its position because the Decisiondid not expressly address

Union Pacific's argument that the parties should use 2011 UP URCS rather than indexed 2010

UP URCS.^ However, the Decision plainly contemplates use of2011 UP URCS byrejecting

AEPCO's argument for using indexed 2010 URCS data as a proxy for 2011 URCS costs:

We do not agree with AEPCO that, in this case, we should use old
data and index it to reach a proxy for current data when current
data are readily available

Decision at 6; see also id. at 6-7 ("[I]ndexing is not necessary here ..., given that more recent

data are available."); id. at 8 ("[T]he most recent, most accurate, available URCS data should be

used for each year when rates are prescribed."). In fact, the Board relied on the precedent Union

Pacific cited for the proposition that actual URCS data, rather than indexed URCS data, should

be used when the actual data are available in time to be incorporated into a rate prescription. Id.

^Union Pacific expressly argued that 2011 UP URCS should beused tocalculate maximum
lawful rates for 2011. See Union Pacific's Comments Regarding Reinstitution of Rate
Prescription at 3-4 (attached hereto as Exhibit A).

In the Decision, the Board observed that certain updates to Union Pacific's R-1 reports for 2010-
2012 had not affected UP URCS, see Decision at 8, but that observation standing alone does not
clearly indicate whether actual 2011 UP URCS or indexed 2010 UP URCS should be used
together with 2011 BNSF URCS and 2011 Western Region URCS to calculate maximum rates
for 2011.
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at 6 (citing FMC Wyo. Corp. v. Union Pac. R.R., 4 S.T.B. 699, 747 (2000) (cited in Union

Pacific's Comments at 3-4)).

AEPCO might try to distinguishthe Board's use of 2011 BNSF URCS and 2011 Western

Region URCS by arguing that some correction to 2010 BNSF URCS and 2010 Western Region

URCS was necessary, while there was no need to change 2010 UP URCS. But the Decision did

not turn on the need to correct 2010 BNSF and Western Region URCS—the Board could have

indexed the corrected 2010 URCS, as AEPCO urged. See Decision at 5,7. Instead, the Board

clearly and repeatedly rejected the ideaof indexing old URCS data"as a proxy for current data

when current data were readily available."Id. at 6; see also id. at 6-7; id. at 8. In this case, actual

2011 URCS data became available for BNSF, the Western Region, and Union Pacificwhile this

proceeding remained ongoing, and the Board correctly ruled that theparties were required to use

the actual data, rather than indexed 2010 URCS data, in accordancewith precedent. The Board

shouldclarifyits rulingso the partiescan proceed to calculate maximum lawful ratesfor 2011.

11. Petition for Reconsideration

AlthoughUnion Pacificbelieves the Board intended to require the parties to use actual

2011 UP URCS to calculate maximum lawful rates for 2011, if the Board should decline to

provide the requested clarification, UnionPacifichereby petitions, in the alternative, for

reconsideration of the Decision on the grounds of material error.

A requirement that the parties use indexed 2010 UP URCS to calculate maximum lawful

rates for 2011 would conflict with the Board's decision in this case that the parties must use 2011

BNSF and Western Region URCS and its decision FMC Wyoming that actual URCS should be

used when they are available in time to be incorporated into rate case decisions. In addition, the

consequences would be material: AEPCO would obtain more reparations if indexed 2010 UP
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URCS were used as a proxy for more accurate, actual 2011 UP URCS, since indexing did not

fully capture the increase in Union Pacific's URCS costs from 2010 to 2011.

As discussed above, the Board held that the most recent, most accurate, actual URCS

should be used when they are available in time to be incorporated into a decision. There is no

justification for using actual 2011 BNSF URCS to calculate the costs of moving the issue traffic

over BNSF and actual 2011 Western Region URCS, which is calculated using actual 2011 UP

URCS, to calculate the costs of moving the issue traffic over SWRR, but then not use actual

2011 UP URCS to calculate the costs of moving the issue traffic over Union Pacific.

In 2011, BNSF and Union Pacific charged joint rates for transporting issue traffic to

AEPCO. Thus, when the Board reopened this case and lifted the prescriptive effect of the rate

prescription, it did not and could not limit the reopening to BNSF. See Ariz. Elec. Power Coop.

V. BNSF Ry., NOR 42113 (STB served July 25, 2013). Then, before the Board reinstituted the

prescriptive effect of the rate prescription (through 2013) and ordered the parties to calculate the

maximum reasonable rates for 2011, actual 2011 URCS data had become available for BNSF,

the Western Region, and Union Pacific. Under these circumstances, the Board's FMC Wyoming

precedent and its rulings that "indexing is not necessary here ..., given that more recent data are

available," Decision at 6, and that "the most recent, most accurate URCS data should be used for

each year when rates are prescribed," id. at 8, apply equally to actual 2011 URCS data for BNSF,

the Western Region, and Union Pacific. Creating a special rule that would require use of Union

Pacific's old, 2010 URCS data and indexing it as a proxy for more accurate, readily available.

A

In the Decision, the Board says it will recalculate Western Region URCS using the most recent,
corrected BNSF URCS for 2010-2012, see Decision at 8, but 2011 Westem Region URCS that
are calculated using corrected 2011 BNSF URCS, 2011 UP URCS, and 2011 URCS from other
railroads in the Westem Region have been available on the Board's website ever since the Board
issued corrected 2011 BNSF URCS.

-5-



actual 2011 UP URCS data would be arbitrary, capricious, and constitute material error because

it would be contrary to well-reasoned decisions requiring the use actual URCS data rather than

indexed data when actual data are available in time to be incorporated into a rate prescription.
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Union Pacific Railroad Company ("UP") hereby responds to the Board's July 25, 2013

order directing the parties to confer and comment on options for reinstituting the rateprescription

in this proceeding in the wake of the Board's decision in Western Coal Traffic League—Petition

for Declaratory Order, FD35506 (STB served July25,2013). UPhasconferred with Arizona

Electric Power Cooperative, Inc. ("AEPCO") and BNSF Railway Company ("BNSF") and is

filing these separate comments because theparties havenot agreed on an approach for

reinstituting the rate prescription.

UP's interest in this issue is presently limited to its impacton the reparations owed in

connection withjoint BNSF-UP ralescharged in the period from 2010 through 2011. As of

January 1,2012,UP has charged proportional rates for AEPCO's traffic, in large partto avoid

becoming more entangledthan necessary in the mattersaddressed in Western Coal. SeeAriz.

Elec. Power Coop. Corp. v. BNSFRy., NOR 42113, slip op. at 4 (STB served May 12,2012)
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("[DJefendants' rationale regarding separating the rates because of the BNSF/Berkshire

Hathaway issue is reasonable.") '

UPrecognizes that the Board'sdecision in Western Coal will likely increase theamount

of reparations due to AEPCO during the 2010-2011 period in which defendants had charged joint

rates. In addition, although the Western Coal decision directly affects only BNSF's URCS costs,

UP may well be obligated to bear some of the increased amount due to the nature ofjoint rates.

Because the precise amount of additional reparations cannot be known until the Board issues

revised BNSF URCS data for 2010 and 2011, UP does not see any benefit to reinstituting the

prescription in this proceeding until then.

Whenever the Board reinstitutes the prescription, it will have to address the mechanics

involved incalculating the jurisdictional threshold in2010 and 2011. After conferring with the

other parties, UP understands that there may be some disagreement about those mechanics. UP

believes that the Board should calculate thejurisdictional threshold in eachyearusing the most

accurate URCS cost information available(though we recognizethat BNSF's URCS costs must

be revised for the reasons set forth in Western Coat). This means: (1) for 2010, using revised

2010 BNSF URCS and existing 2010 UP and Western Region URCS; and(2) for 2011, using

revised 2011 BNSFURCS and existing2011 UP and Western Region URCS.

In the course ofour exchanges with the other parties, UP understood that there may be

some objection to using 2011 UP URCS to calculate the jurisdictional threshold in 2011, rather

than using indexed 2010 UP URCS. Although indexing is commonly used when it is impractical

to wait for a particular year's URCS to become available, Board precedent requires use ofmore

accurate, actual URCS when they are available in time to beincorporated into decisions. See,

' UP's interest would extend to the impact of this issue on rates prescribed in2012 and beyond
if it were required to establishjoint rates with BNSF.
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e.g., FMC Wyo. Corp. v. Union Pac. R.R., 4 S.T.B. 699, 747 (2000) ("In addition, UP's 1998

URCS (run of October 5, 1999) is now available and we use this information to calculate

variable costs for 1998 traffic.")- If there is to be any change to thejurisdictional threshold for

2011—and all parties appear to agree there must be some change to take accountof the Board's

decision in Western Coal—there is no sound reason not to use 2011 UP URCS. This is

especially true because the rate charged in 2011 wasa joint rate, and any change to the

jurisdictional threshold may well affect reparations owed by UP.

UP also understood that there may be a disagreement about whether the Board should

recalculate Western Region URCS for 2010 and 2011, whichare developed in part using BNSF

URCS, and which are implicated in this case because of the involvement of Southwest Railroad.

UP believes that it would be inappropriate to recalculate Western Region URCS, In Western

Coal, the Board found no evidence that the BNSF asset valuations used to calculate 2010 and

2011 Western Region URCS were inaccurate. Western Coal, slip op. at 23. Rather, the Board

precluded BNSF from revaluing its railroad assets during the years when Berkshire Hathaway

had unauthorized control over BNSF. See id. at 28. The Board also required BNSF to transition

to a full asset markup over four years to mitigate the potential effect of a sudden increase in the

jurisdictional threshold on shippers' ability to challenge BNSF's rates. See id. at 30. Neither of

the reasons for the Board's actions justifies revisiting 2010and 2011 Westem Region URCS—

particularly in a case involving an already-successful ratechallenge. Westem Region URCS are

developed using data from Class I railroads as a proxy for data from smaller railroads. As there

is no evidence that the BNSF dataused to develop the2010 and2011 Westem Region URCS

were inaccurate, there is no reason to revisit those calculations.
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