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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35506 

WESTERN COAL TRAFFIC LEAGUE - PETITION FOR DECLARATORY ORDER 

OPENING EVIDENCE AND ARGUMENT OF 
NATIONAL CORN GROWERS ASSOCIATON 

The National Com Growers Association (*74CGA*0 hereby submits its opening 

evidence and argument in sujqjoit ofthe Petition for Dedaratoiy Order filed herein by 

Westem Coal TiafSc League C'WCTL") and the Board's Decision and Order served 

September 28,2011. 

Interests of NCGA. Its M^Hfff. m^ T-om Farmers Whose Interests NCGA Represents 

Founded in 1957, NCGA represents approximately 36,000 dues-paying com growers 

and the interests of more than 300,000 farmers wlio contribute through com check-off 

programs in Hmr States. NCGA and its 48 affiliated State associations and check-off 

organizations work together to help protect and advance com growers' interests. 

The issues presented in this proceeding potentially affect many if not all NCGA 

noembers and tbe farmers whose interests NCGA seeks to protect who are customers of 

BNSF Railway Company ("BNSF'O (and, depending on the manner in which the STB 

resolves the issues, perhaps fhe other U.S. railroads as well), because the Board's rulings 

could affect (1) its jurisdictibn over captive rail rates, (2) the Uniftnm Rail Costing 

System C^URCS**) costs of BNSF (and potentially, as jxecedent, other railroads) it 

determines to be approimate for regulatory purposes, and (3) the methodology by v\4iich 

it calculates railroad revenue adequacy. The Board's revenue-adequacy methodology in 



tum has a direct impact on railroad rates prescribed by the STB in response to shipper 

complaints under at least one ofits rate-prescription methodologies. 

To the extent that the Board prescribes a rail rate as a percentage ofthe railroad's 

variable costs, as it recently did in a proceeding involving Basin Electric Power 

Cooperative ("Basin Electric*0, the acquisition premium paid by Berkshire Hadiaway, 

Inc. for BNSF would, if passed through in whole or in part, directly impact such a 

prescribed rate in a manner adverse to the rail shipper. Some of NCGA's members and 

the farmers whose interests NCGA attempts to protect are customers of Basin Electric 

and would be harmed directly by such an action through higher electricity rates. 

Moreover, many other NCGA members and the farmers whose interests NCGA attempts 

to protect are customers of other electric cooperatives, public power entities, investor-

owned utilities, or other electricity generators which also are, in turn, customers of BNSF 

(or the other railroads who may benefit ifthe Board's determination with respect to 

BNSF results in a precedent beneficial to those other railroads). Therefore, any decision 

to allow all or any portion ofthe acquisition premium paid by Berkshire Hathaway to be 

apphed to BNSF's URCS costs or investment base for revenue-adequacy determinations 

would have a direct and adverse impact on NCGA and its members and the farmers 

whose interests NCGA exists to protect. 

In 2010, NCGA had a Report ("Review and Analysis of Com Rail Rates," 

February 2010) prepared by "Informa Economics an Agra Informa Company" on the 

impacts on NCGA members of various railroad actions in recent years. The Report 

(Section VII, Appendix A, BNSF Railway, at 50-51) demonstrated that some ofthe 

examples of traffic that were studied for puiposes ofthe Report are charged rates in 



access of 180% of variable costs; rates from Iowa, Minnesota, and Nebraska to the 

Southwest feed markets m Texas were charged 193%, 193%, and 247% of variable costs 

Oiigher than the rates prescribed for Basin Electric), respectively. Addition of some of 

ihe Berkshire Hathaway-paid premium to the URCS costs of BNSF may make the trafiic 

that was being charged 193% of variable costs no longer subject to the Board's 

jurisdictional threshold of 180% of variable costs, and make the traffic being charged 

rates as high as 247% of variable costs s^ipear to be charged significantiy less than 247% 

of variable costs. NCOA would be very concemed if traffic that is now subject to the 

Board's jurisdictitm would no lor^^r be subject to that jurisdiction because ofthe 

Beikshire Hathaway-paid premium and if traffic tot v/bich rate relief is appropriate 

would no longer be oititled to relief as a result ofthe premium. 

With respect to STB determinations of revenue adequacy, if all or any portion of 

the Berkshire Halfaaway acquisition premium leads to a write-14) of BNSF's invesbnent 

base, the Board's methodology will likely show BNSF to be more "revenue-inadequate" 

than in previous years (even though most other observers, including Berkshire Hathaway 

itself, believe BNSF has been financially healthy), and therefore, the adjustment applied 

under tiie Board's "three-benchmark" guidelines for determining a maximum reasonable 

rate will lead to higher prescribed rates tiian would otherwise be the case, causing further 

harm to NCGA and its members. 

Introduction and Summary of Position 

WCTL seeks a declaratory otrda from die STB that BNSF's URCS costs for 2010 

not be adjusted in any amount for the acquisition premium (calculated by WCTL to be at 

least S7.625 billion) paid by Berkshire Hathaway v/bea. it acquired the lemaining shates 



of BNSF in 2010 that it did not already own. BNSF replied in opposition to WCTL's 

Petition, but stated that, ifthe Board were to institute a declaratory proceeding to consider 

the acquisition-premium issue, the proceeding should also include consideration ofthe 

impact of such premiums on the revenue adequacy determinations ofthe STB. 

The STB issued a decision and order on September 28,2011, instituting a 

declaratory proceeding, and stating that it would consider both the URCS costing issue 

raised by WCTL and the "revenue adequacy" issue raised by BNSF. 

The NCGA suppoits WCTL's position and urges the Board ust to pennit any 

acquisition premium in fiNSF's URCS costs nor allow the acqiusition premium to affect 

the Board's determination of BNSF's revenue adequacy. The Board clearly has authority 

to grant the relief requested by WCTL and deny tbe relief requested by BNSF, despite 

past claims by the raiht>ads that the Board is obliged to use replacement costs to 

detemiine the value of raihoad assets and must include "write-ups" paid for a railroad or 

its assets in the investment base used to detennine raibx>ad revenue adequacy. Hie Board 

has rejected the railroads' arguments about use of replacement costs before and should do 

so again. Although the Board has in the past allowed write-ups ofrailroad assets, the 

Courts have held that the Board is entitled to deference on the methodology it uses for 

determining whether to pennit write-ups (or write-downs) ofrailroad assets. 

Fundamentally, there is a simple reason that the acquisition premium should not 

be included in BNSF's URCS costs and that it not affect the Board's revenue adequacy 

calculations for BNSF: BNSF did not pav the premium. BNSF should not be permitted 

to include in its costs an amount that it did not pay and the Board should not treat BNSF 



as less revenue adequate (or allegedly more "revenue inadequate") based on a premium 

paid by a different entitv (Berkshue Hathaway). 

The implications for rail shippers of the Board's decision in this proceeding may 

be profound. First, captive shippers ^ l o have a prescribed rate fiom the STB, based on 

the revHiue/variable cost ratio for tiieir traffic (such as Basin Electric, ̂ ^ c h was held to 

be entitied to a prescribed rate fiom BNSF equal to approximately 240 percent of BNSF's 

variable costs for serving Basin's Laramie Station') should not have that jxescribed rate 

effectively raised by the payment of an acquisition prranium. Second, Ifae' jurisdictimial 

threshold" for the Board's jurisdiction over captive rail rates should not be effectively 

altered by the paymait of an acquisition pranium; Congress could not have mtended to 

allow the payer ofa premium to efiGectivety oust the Board fiom jurisdiction over a 

pcNtion ofthe raihoad's rates simply by payment ofthe premium. Third, a railroad 

should not be deemed l ^ s revenue-adequate (or allegedly more "revenue-inadequate) 

because another entity decided to pay a premium over book value for fhe raihoad. 

Paving a premium for a railmad is a sî m ofits robus*^^ financial health, not its alleged 

"levemie inarf<>qnarY " Indeed, the fact that Berkshire Hathaway made a'%et on 

America" by buying all of BNSF is tiie best possible evidence ofits revenue adequacy, as 

Beikshire Hatiiaway's letter to stockholders ui February 2011 demonstrates. 

Finally, the Board's practice in recent merger and acquisition proceedings, such 

as the Union Pacific-Southern Pacific m ^ g ^ and the Conrail acquisition proceedmg, to 

allow significant "write-ups" in URCS costs and investment bases for revenue-adequacy 

' Westem Fuels Association and Basin Electric Power Copperative v- BNSF Rflij^y-
STB Docket No. 42088 (served Feb. 18,20P9X slip op. at 2, afPd m part and remanded 
in part sub nom. BNSF Railwav v. STB. 604 F.3d 602,613 (D.C. Cir. 2010). 



calculations due to payment of merger or acquisition premiums, could only encourage 

railroads to pay more such premiums. This is bad public policy, because it encourages 

acquisitions and mergers without rq;aFd to whether the customers and the public actually 

benefit fit>m such transactions. Other regulatory agencies cither do not allow such 

"write-ups," or do so only ifthe regulated entity demonstrates with certainty (such as 

through rate reductions) that customers will benefit firom the payment of the premium. 

The failure of both the ICC and the STB to ensure customer protection when premiums 

were paid leads to the "fatal circularity" (as the late Professor Alfred E. Kahn refeired to 

it) that leading economists and regulatory experts warn against. 

Argument 

I. 

THE BOARD HAS ALL NECESSARY AUTHORITY TO GRANT THE RELIEF 
REQUESTED BY WCTL AND TO DENY THE RELIEF REQUESTED BY BNSF. 

One would think it obvious that the STB has all necessaiy authority to determine 

the approixiate methodology for determining URCS costs, wiiat a proper URCS cost is or 

is not, and to determine what the proper amount is to assign to railroad property or other 

"investments" for purposes ofthe Board's "Retum on Investment" ("ROI") calculation 

used to determine railroad revenue adequacy. Yet, the railroads have argued in the past 

that tiie Board and its statutory predecessor, the Interstate Commerce Commission 

("ICC") must adhere to the supposed requirement of GAAP accoimting and the findings 

ofthe Railroad Accounting Principles Board ("RAPB") to allow acquisition premiums to 

49 U.S.C.§ 11161. 



be passed through into the investment bases ofthe railroads.^ The railroads are not 

correct 

The ICC itself held tiiat it is oQt bound by tiie RAPB Findings and 

Reconunendations: 

"To conclude tins discussion, it should be noted that fbe C(Hnmission does not, in 
any event, agree with the argument that the RAPB's determinations caimot be 
modified by the Commission. Our views on this subject were eaqilained in 
Railroad Cost Recovery Procedures - Productivity Adjustment [citing 5 ICC 2d 
434,440(1989)]."* 

Moreover, Congress required that the STB "periodically review its cost accounting rules 

and shall make such chan t s in those rules as are required to achieve tiie regulatory 

purposes of this part" ' It is, therefore, crystal-clear that the SIB has fhe amhority to 

revise URCS costs and its URCS costing methodology as it deems appropriate (provided, 

of course, tiiat it has a rational basis for doing so). ' 

Similarly, the Board has ample authority to determine the qipropriate valuation of 

railroad fnoperty for puiposes of its ROI calculation used to determiite if a rmlroad is 

earning adequate revenues. In Standardf» far ^ail^i^ad Revenue Adequacy. Ex Parte No. 

^ E.g., May 23,2011 "Reply of BNSF Railway Company" (at 2-6). 

* Adoption of flie Uniform Railroad Costing Svstem as a General Purpose Costing 
Svstem for All Regulatory Costing Purposes. Ex Parte No. 431 (Sub-No. 1), 5 LC.C. 2d 
894,906 (1989), 1989 ICC LEXIS 263. 

' 4 9 U . S . C . § 11161; 5«r. ^ y Farm«.r>. TTnion C ^ , F.vfili v FRRP SM F ?ri MH 41 k 

(D.C. Cir. 1978) C'After all, it is rates, not bookkeqnng, tiiat tite statute requires to be 
reascHiable and there is no assurance.. .that reasonable accounting measures translate 
automatically into reasonable rates."). 

^ Under 49 U.S.C. § 10707(d)(1)(B), witii respect to tiie calculation of the jurisdictional 
threshold in any particular rate proceeding, fhe Board is required to use "unadjusted 
costs, calculated using the Uniform Rail Costhig S)«tem cost finding methodology...," 
but "with adjustinents specified by the Board." Tlteiefore, in yet anotiier contesct. 
Congress made it clear that tite STB has authority to make appropriate ai^iistments to 
vAat fhe railroads claim that the URCS metiwdology otherwise requires. 

8 



393 (Sub-No. 1), 3 ICC 2d 261,272 (1986), 1986 LEXIS 15. afTd on otfier grounds sub 

nom. Conrail v. ICC. 855 F.2d 78 (3d Cir. 1988), tiie ICC rejected use of cunrent or 

replacement costs for railroad assets, stating: "In sum, the issue ofthe appropriate 

valuation of land defies a practical solution." It also stated that it could not perform 

valuation studies ofrailroad property, which would in any event be out of date by the 

time the valuation process concluded and subject to wildly varying opinions about the 

valuations: 

"Revaluation of road properties as contemplated by the AAR was 
previously considered and rejected by the Commission In 1976. As concluded 
then [citing Ex Parte No. 271, Net Invesbnent - Railroad Rate Base & Rate of 
Return, 3451.C.C., 1492,1516-1517 (1976).]: 

'To properly value railroad property which has depreciated, as well 
as property which has appreciated, would require valuation studies of the 
kind tuidertaken by the Commission m the 1920's. Such studies. . . are not 
practical. They are out of date when completed, not to mention extremely 
expensive and subject to wildly varying opinions on value.' 

We reaffirm this earlier view. A complete revaluation ofthe railroads' investment 
base is beyond our fore.seeable resources and would, in any case, be of 
questionable validity."^ 

More recentiy, the Association of American Railroads ("AAR") tried again to 

have the Board use replacement cost, rather than historic or book value, to determine 

revenue adequacy or inadequacy. The Board again rejected the AAR Petition, without 

even commencing a declaratory proceeding, on the same practicality and questionable-

validity grounds as betbre.* 

' 3 I.C.C.2d at 272-73; 1986 ICC LEXIS at 43. 

' Association of American Railroads - Petition Re(jpn;ling Methodology for Determining 
Raihoad Revenue Adequacv. Ex Parte No. 679, served Oct 24,2008, slip op. at 5-7. 



Of particubr notei, fhe STB stated in its recent Ex Parte No. 679 decision rejecting 

the raikoads* repkic«nent-oost Petitiim tiiat, m the 1980s, "[tjhree different federal 

agencies have already carefully examined fhe issue of \(4iether and how to use a 

replacement-cost qiproach in the revenue adequacy calculation."' After explaining fhe 

three fundaoKntal problems with such an a^miach - (1) the need to estimate fhe current 

replacement costs of raiboad assets, (2) the need to estimate the "real" cost ofcapital to 

avoid double-countiiig the effects of inflation, and (3) fhe need to identify rail assets that 

would not need to be replaced once they had been fully depreciated - the Board stated 

that "GAO and the RAPB reviewed the same issue, agreed tbat usmg a replacement-cost 

approach instead of a histtnical-cost qiproach would be impractical, and echoed the 

ICC's conclusion tiiat there was no feasible way to identify and revalue those assets that 

would not be replaced."'^ 

So. it is crvstal-dear fliat the Board has the authoritv to use historic OT bo(A 

values, without 'Swrite-ups" for acquisition premiums, foar tite raihroads' assets, in 

calculating their URCS costs and m calculating their "mvesbnent bases" tiiat are an 

essential part ofthe Board's ROI calculations performed m the aimual revenue adequacy 

calculations for the Class I railroads." 

'7d[, slip op. at 5. 

10 Id. 

" See also. Association of American RailmaHsf v [("p, 97g F.2d 737,740-43 (D.C. Cir. 
1992)(defeiring to tiie ICC's determination to use tiie written-down \^ues ofrailroad 
assets vAen tiiey were purchased for less tiian book value); Coal Exportera Ass'n of tiie 
U.S. v. United States. 745 F.2d 76,98 (D.C. Cir. 1984XStaggers Rail Act does not 
require maximization ofrailroad revenue without regud to shippers' interests or the 
actual revenue needs ofthe railroads). The controlling principles are that regulatory 
agencies get deference with reelect to their determination ofthe most appnypnate 

10 



II. 

THE BOARD SHOULD GRANT THE RELIEF SOUGHT BY WCTL AND DENY 

THE RELIEF SOUGHT BY BNSF. 

NCGA respectfiilly urges the Board to use its full authority to prevent the pass-

through to captive customers ofthe multi-billion dollar acquisition premium brought 

about by Berkshire Hathaway's acquisition of BNSF in 2010. 

In his recent 2010 Annual Report, Berkshire Chairman Warren Buffet stated that 

BNSF's 2010 retums were so impressive that BNSF was able to "replenish" over $22 

billion in cash Berkshire paid for BNSF with the deal "increase[ing] Berkshire's 'normal* 

eaming power by neariy 40% pre-tax and by well over 30% after-tax." Berkshire 

Hatiiaway Inc, 2010 Chairman's Letter to Shareholders (Feb. 26,2011). BNSF now 

apparentiy wants more. We understand (finom the expert testimony accompanying 

WCTL's Petition) tiiat BNSF's Annual "R-l" report includes a massive $7,625,000,000 

asset premium write-up thai BNSF seeks to include in the rate base. This write-up 

would, if BNSF has its way, also be included in the Board's costing systems used to 

develop BNSF variable costs and the Board's "jurisdictional threshold," establish 

prescribed maximum rates for captive shippers, and detennine railroad revenue adequacy. 

valuation methodology, provided they have a rational explanation for the methodology 
chosen and have adequately explained any departure from past precedent, but that tiiey 
must carry out Iheir mission to protect customers (1) by preventing the "writing up" of 
assets due to acquisition or merger premiums where the customers have no say in the 
decision to acquire or merge or in the amount ofthe premium paid, and (2) by 
determining that a railroad does not need to eam a retum on an acquisition premium, 
particularly one paid by another unregulated entity. 

In the Union Pacific-Southern Pacific merger and in the Conrail acquisition 
proceedings, the STB allowed write-ups of assets acquired by one raikoad fiom another 
on tiie basis of their assumption tiiat such transactions would improve efficiency and 
therefore deliver cfRcieocy gains to the customers. Th^ assumption has not proven to be 
coirect, but in any event, it has no qiplication to the acquisition of a railroad by a 
financial holding company such as Berkshire Hathaway. 

11 



First, it is critical tiiat fhe S IB not pennit any adjustment m BNSF's URCS 

variable costs used to detenniiie tin Board's 180 percent-of-variaible-cost 'jurisdictional 

tiireshold" m 49 U.S.C § 10707(dXlXA) tiiat defines tiw Board's jurisdiction over 

raihroad rates. There are many rail rates over 180 percent of variaUe costs, but not 

necessarily a great deal over 180 percent of variable costs, that would effectively be 

below the Board's juiisdicti<Mial threshold ifthe acquisition prranium paid for BNSF by 

Beikshire Hathaway for BNSF is treated as mcreasing BNSF's URCS variable costs.*^ If 

fhe Board were to allow the Beikshire Hathaway acquisition premium to increase 

BNSF's URCS variable costs, it would effectively allow tite regulated entity - BNSF - to 

deregulate a substantial part of its traffic. Ironically, the higher the arbitrary jxanium 

paid, the more traffic effectively would be deregulated: traffic that would be vulnerable to 

substantial rate increases that fhe Board would be poweriess to prevent. Congress simply 

could not have intended to allow a m^or railroad to play the proverbial "fox that guards 

the chicken coop" by determining its own variable costs, and therefore determining fhe 

jurisdictional threshold or floor on the Board's regulatory authority over that railroad's 

rates." 

NCGA and ifs members, and otiier shijqia^ and shipper mterests, fear tiuU vtdiat 

'^ For exanople, a rate of $18.00/ton, for a movement with variable costs of SlO.OO/ton, 
has an R/VC (revenue to variable cost ratio) of 180 percent Any increase in that rate 
would trigger the STB's jurisdiction. However, if BNSF's variable costs are treated as 
though they were increased by the acquisition premium, say to $12.00/ton for the same 
movement, the RA^C ratio would now be 150 percent ($18.00y$12.00), and BNSF would 
be fi«e to raise tiiat rate by 20 percent, to $21.6Q/ton (because $21.60 divided by $ 12.00 
is 180 percent) before Board jurisdiction would apply to the rate. 

" See, e.g., 49 U.S.C. § 10707(dK1)(B) (allowing tite Board to make i^ipropriate 
ac^ustments to URCS costs for puiposes of the jurisdictional threshold). 

12 



BNSF is really engaged in here is a transparent attempt to turn "cost-based" ratemaking 

into "deal-based" ratemaking, allowing Berkslure Hathaway to profit fiom significant 

rate increases without fear of review by the Board. While merger and acquisition 

premiums are precluded by general rule fiom being included in the rate base in other 

regulated industries as a means of consumer protection," BNSF is clearly attempting to 

'̂  See, e.g., Startrans IO LLC. 130 FERC 1| 61.209 (2010) at 61,924 (citing FERC 
decisions requiring evidence of tangible, concrete and specific demonstration of benefits 
to customers to justify write-up of asset values due to acquisition premium); Rio Grande 
Pipeline Co. V. FERC. 178 F.3d 533,541 (D.C. Cu:. 1999)("As noted above, nonnally 
when a facility is acquked by one regulated entity from another, the purchaser may only 
include tiie seller's depreciated original cost in its rate base, even though the price paid 
by the purchaser may exceed that amount."). We are not aware of any case in whidi 
FRRC even considered, let alone allowed, a premium paid by an unregulated entity (such 
as a holding company) to be used to "write up" the costs or tiie investment base ofthe 
regulated entity that was acquired. FERC's policy follows the teaching of experts such as 
tiie late Professor Alfi«d £. Kahn and Professor Jerome E. Hass (who used to work at 
FERC). 

Afier the UP-SP merger. Professors Kahn and Hass provided counsel for NCGA with 
a Statement and Report, respectively, which explain why acquisition premiums should 
not be inchxled in asset values, notwithstanding the Boud's policy at the time. See 
Attachment A. In his Statement (at 3), Professor Kahn explained that acquisition 
premiums must not be applied to asset valuations in either the process of setting rates or 
detennining revenue adequacy, or else a "fetal circularity" results: 

"Whenever and wherever the net book value of a company's stock or 
assets has served as the basis for detennining the permissible return for regulatory 
purposes - as it is in the STB's revenue adequacy calculations - it is axiomatic 
that those book values must be based on the original cost ofthe assets. As the 
U.S. Supreme Court has recognized, to incorporate market-value-based write-ups 
in the rate base to which the allowable rate of retum is applied in determining a 
regulated company's revenue requirements or entitiements - which in tum 
determine its allowable prices - is to introduce a fatal circularity into the process: 
allowable prices are set on the basis of market value ofthe assets which must be 
ba.sed in turn on the expected prices. 

"It would sinularly eviscerate the regulatory process ifthe net book value 
that serves as the investment base in these revenue adequacy calculations were not 
the original cost ofthe assets when they were first constructed or acquired but the 
prices at which they were subsequentiy valued in or as the result of asset transfers, 
mergers or acquisitions. To permit rates (or calculations of revenue adequacy) to 
be based on the prices of those subsequent transfers would be to pennit easy 
evasion of regulation: the assets could be transferred at prices inflated above net 

13 



exploit loopholes here and impose unwarranted acquisition "costsi" on consumers. BNSF 

is the largest raihoad in the Nation by volume, with its netwoifc covering the entire 

westem two-tiurds ofthe United States. Therefore, many ofthe NCOA members and the 

farmers vdiose mterests NCGA represents would be adversely impacted by this prenuum, 

if it is pemiitted to be included in the rate base. American businesses and consumers are 

already feeliiig the effect of high prices on commodities in the cunent econmnic 

environment Allowing acquisition premiums to be included in BNSF's rate base would 

make tin situation even worse, to tite detaiment of fhe nation's economy. 

We would also note that fhe purchase of BN l ^ Beikshire Hathaway, an entity 

that is not subject to fhe regulation ofthe Board, is unlike nearly all prior transactions in 

which the STB or ICC sometimes allowed the inclusion of an "acquisiti(Hii premium" to 

mflate Ihe tate base. While we do oot believe the Board or fhe ICC acted property in 

those proceedings either, it is worth noting that the justification cited m most of those 

proceedings does not a])ply to this pioceeding. In all but one of those previous 

proceedings, the transaction was a meiger of two raihoads (or acquisition by one railroad 

of all or a part of another railroad) and the resulting coinpany was a railroad. In those 

cases, the Board or the ICC had to detamine whefher to allow the transaction and found 

that tite inclusion ofthe acquisition prenuum was justified by the iiiw)uaiitified 

"efficiencies" resulting fi:<Mn the merger or acqiusition. In the case of BNSF's acquisition 

by Berkshire Hathaway, of course, a financial entity paid a premium to purchase BN 

"lock, stock and band" without review ofthe transaction by the Board. There were no 

origmal cost and those inflated valuations wouM then automatically be translated 
into correspondingly inflated revenue or return targets for subsequent revenue 
adequacy calculations." 

14 



efRcicncics that resulted from the merger of two railroad companies. 

Eleven United States Senators have recently written the Board urging it to take 

appropriate action to address this matter. WCTL has requested that the Board block 

BNSF fittm subjecting rail consumers to this asset-premium write-up of at least S7.625 

billion. (NCGA relies on WCTL's expert witness Crowley's calculation ofthe amount of 

the premium). We fully sui^xnt this request and respectfiilly request that the Board 

pxromptly take all appropriate actions to deny the BNSF attempts to burden consumers 

with any part of its acquisition premium. 

Finally, the relief sought by BNSF - to write-up asset valuations in revenue-

adequacy calculations to accoimt for acquisition premiums - was essentially denied by 

the Board already, just three years ago, in Ex Parte No. 679. ' ' The merits were so clear 

there, that the Board declined AAR's petition for declaratory order without even 

commencing a declaratoiy proceeding. The Board should reach the same conclusion 

with respect to BNSF's request to include the acquisition premium in its "investment" 

base for purposes ofthe Board's annual determinations of BNSF's revenue adequacy. 

^ The ICC apparentiy permitted write-up of C&NW when it was acquired by Blackstone 
Group. So fer as we are aware, no one objected to that action, so the b%atment of the 
premium in that transaction does not constitute precedent. In any event, the Board is not 
bound by the ICC's action there, if it now concludes that tiie action was enoneous or 
inappropriate, as it should. There is simply no conceivable reason why a premium paid 
by a non-regulated entity should be treated as a cost incurred by the regulated entity. 
' ' Association of American Railroads - Petition Regarding Methodologv for Detennining 
Railroad Revenue Adequacv. Ex Parte No. 679, served Oct. 24,2008, slip op. at 5-7. 
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Conclusion 

For tite foregoing reasons, and those stated by WCTL m its Petition filed herein, 

the Board should (1) grant ttie relief sought by WCTL, and (2) deny tiie relief sought by 

BNSF. Specifically, the Board diould ensure that tiie assets of BNSF are not increased to 

account for the premium paid for BNSF by Bericshire Hatiiaway, for both URCS costmg 

purposes and for purposes of determining BNSF's revenue adequacy. 

October 28,2011 

Respectfully submitted. 

Robert G. Szabo 
Michael F. McBride 
Van Ness Feldman, PC 
1050 Thomas Jefferson Sti»et, NW 
Suite 700 
Washington. DC 20007-3877 
(202)298-1800 adephonc) 
(202)338-2416 (Facsimile) 

Attomeys for National Com Growers 
Association 
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1 hereby certify that I have served, this 28'*' day of October, 2011, a copy ofthe 

foregoing Comments on the persons Itsted on the Board's official service list in Fir 

Docket No. 35506. 
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ATTACHMENT A 

STATEMENT OF PROFESSOR ALFRED E. KAHN AND REPORT OF PROFESSOR 

JEROME E. HASS ON RAILROAD REVENUE ADEQUACY STANDARDS 

(FEBURARY 1997) 
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