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ELECTRONICALLY FILED

Ms. Cynthia T. Brown

Chief, Section of Administration
Office of Proceedings

Surface Transportation Board
395 “E” Street S.W.
Washington, D.C. 20423-0001

Re:  Docket No. FD 35915
Tri-City Railroad Company, LLC v. City of Kennewick and City of Richland
Motion to Strike Ex Parte Communication

Dear Ms. Brown,

This concerns the July 26, 2016 letter by Senator Cantwell of, infer alia, the Commerce, Science,
and Transportation Committee, to Commissioner Elliott III, Commissioner Miller, and
Commissioner Begeman. Neither the undersigned counsel nor their client, the Tri-City Railroad
Company, were sent a copy of this July 26, 2016 letter. Instead, it was discovered by
happenstance over the Labor Day weekend.

The contents of the Senator Cantwell’s July 26, 2016 letter appear to be in violation of 49 C.F.R
§ 1102.2. Therefore, the Tri-City Railroad Company requests that the Board consider this letter
as a Motion to Strike Senator Cantwell’s July 26, 2016 letter from consideration.
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Sincerely,

ix

CN LLP

Willjdn C. Schroeder

Enclosures:  Letter from Senator Maria Cantwell, July 26, 2016.
49 C.FR § 1102.2

cc: Heather Kintzley
Lisa Beaton
Steve Dijulio
Stephanie Weir
Christopher Emch
Senator Maria Cantwell



CERTIFICATE OF SERVICE

I hereby certify that on this 7th day of September, 2016, I caused to be served a true and
correct copy of the foregoing MOTION TO STRIKE EX PARTE COMMUNICATION by the

method indicated below and addressed to the following:

Heather Kintzley U.S. MAIL
Richland City Attorney HAND DELIVERED
975 George Washington Way OVERNIGHT MAIL
PO Box 190 MS-07 TELECOPY
Richland, WA 99352 o E-MAIL
Lisa Beaton U.S. MAIL
Kennewick City Attorney HAND DELIVERED
210 West 6™ Avenue OVERNIGHT MAIL
P.O. Box 6108 ‘ TELECOPY
Kennewick, WA 99336 X E-MAIL
P. Stephen DiJulio
Stephanie Weir U.S. MAIL
Christopher Emch HAND DELIVERED
Foster Pepper PLLC OVERNIGHT MAIL
1111 Third Avenue, Suite 3400 TELECOPY
Seattle, WA 98101 X E-MAIL
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July 26, 2016 : 241310
The Honorable Daniel R, Elliott II1, Chairmai IR,
U.8: Surface Traasportation Board ENTERED :
395 1 Strest, W . Office of Proceedings
Washington, DC 20423-0001 . July 26, 2016
vy % e TP htenaen Paxt of
The Honorable Deb Miller, Vice Chairman . Public Recor d

U.8. Surface Transportation Beard
395 E Streef, SW
Washington, DC 20423-0001

The Honorable Ann 1), Begeman, Commissioner— . . .+~ - . , . :
1L, Swrfiee Transportation Board : '
JG8E Street, SW

Washington, DC 204230001

RE:  Ti-Cliy Raftroad Co.v, The City of Renvawiok.and Tha Clcp of Richland- -~
Dear Chatrman Elliott, Vice Chairman Miller, and Cominissiowr Begeman: - - 07
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R Imad CJ()., a Class III xmimad Ft‘l C‘xw I%m fmrH _ ‘:xnemi for u declaratory oider, contending:
that the px‘apawd at-grade erossing s not “routing”, Accorling i 5 US,Cy § 554(e) and 49 US.CL § 721,
the Board may issue 2 declaratory order to Weobings a mwc}wwy oF femOve Uncer taxmty,,‘wlwm sueh
oxists,

The Cemer Parkway Profect Is o long planned transpoctaiion network investment that improves régional -
mability in preparation for dramatic population and industey growth y anticipated in the area, By 2030, the
City of Kennewick and the City of Richland will @xgm Lo pcs:ﬂmimn growth of §6 and 68 percent, .
respectively. Bxlension of Center Parkway by 800 feet, over the antive tracks, 1o coneet to Tapteal Diive
would improve emergency response times, reduce traffic-congestion, and promote geonomle development
of 60 acdjacent agres of commercial property, Both the Benton County Superior Court and the Washington
State Court.of Appeals have affimed the Washington Utilides and T zcmspmtauon Commission's final
order approving the constroction of the at-grade cropsing. .

Originally petitioned in March 2015, the Board has yet to issue a firal decision dn this case: Tam
confident that the members of the Surface Transportation Bosrd will provide full and fair consideration of
the merits of this vase and I would appreciate your assistance in providing an expeditious review of this

matter,
L
Sincerely,
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, United States Senator : '
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§ 11902.2 Bx parte communications prohibited; penaities provided,, 48 C.F.R. § 1102.2

Tff%? KeyClte Yellow Flag - Negathe Treatment
Proposed Regulation

Code of Federal Regulations
Title 49. Transportation
Subtitle B, Other Regulations Relating to Transportation A _ |
Chapter X, Surface Transportation Board (Refs & Annos) , . .
Subchapter B, Rules of Practice
Parts 1100 to 1129-—Rules of General Applicahility
Part 1102, Communications (Refs & Annos)

49 C.E.R. § 1102.2
4 § 1102.2 Ex parte communications prohibited; penaltiés provided,

Effective: March 25, 2016
Currentness

(a) Definitions. .

% e e, o . PR ... . .

1) “On—the—_}‘ecord proceeding” means any matter described in Sections 536-557 of the Administrative Procedurs:
Act (5 U.8.C. 556-557) or any matter required by the Constitution, statute, Board rule, or by decision in the
particular case, that is decided solely on the record made in a Board proceeding,

(2) “Person who intercedes in any proceeding” means any person, partnership, cotporation, or association, private
or public, o{}tgide of the Board which is neither a party nor party's agent, that volunteers a communication that
it has reason fo know may advance or adversely affect the interest of a party or party's agent in any proceeding
before the Board.

(3) Ex Parte communication concerning the merits means an oral or written communication by or on the behalf of
a party which is made without the knowledge or consent of any other party that could or is intended to influence
anyone who participates or could reasonably be expected to participate in the decision.

fr
(b) Communications that are not prohibited,

(1) Any oominunication to which all the parties to the proceeding agree, or on which the Board formally rules, may
be made on an ex parte basis;

(2) Any communication of facts or contention which has general significance for a regulated industry if the
communicatpr cannot reasonably be expected to have known that the facts or contentions are material to a
substantive issue in a pending on-the-record proceeding in which it is interested;

WESTLAN  © 2016 Thomson Reuters. No olaim to original U.8. Government Works., 1




§ 1102.2 Ex parte communications prohilbited; penalties provided,, 49 C.F.R, § 1102.2-

(3) Any communication by means of the news media that in the ordinary course of business of the publisher is -

intended to inform the general public, members of the organization involved, or subscribers to such publication
with respect to pending on-the-record proceedings.

(c) Prohibitions.

(1) No party, counsel, agent of a party, or person who intercedes in any on-the-record proceeding shall engage in
any ex parte communication concerning the merits of the proceeding with any Board Member, hearing officer, or
employee of the Board who participates, or who may reasonably be expected to participate, in the decision in the
proceeding.

(2) No Board Member, hearing officer, or employee of the Board who participates, or is reasonably expected
to participate, in the decision in an on-the-record proceeding shall invite or knowingly entertain any ex paite
communication concerning the merits of a proceeding or engage in any such communication to any party, counsel,
agent of a party, or person reasonably expected to transmit the communication to a party or party's agent.

(d) When prohibitions take effect. The prohibitions against ex parte communications concerning the merits of a
proceeding apply from the date on which a proceeding is noticed for oral hearing or for the taking of evidence by modified
procedure, or when the person responsible for the communication has knowledge that the proceeding will be so noticed,
or at any time the Board, by rule or decision, specifies.

(e) Procedure required of Board members and employees upon receipt of ex parte communications concerning the merits
of a proceeding. Any person who receives an ex parte communication concerning the merits of a proceeding must
promptly transmit either the written communication, or a written summary of the oral communication with an outline
of the surrounding circumstances to the Chief, Section of Administration, Office of Proceedings, Surface Transportation
Board. The Section Chief shall place all of the material in the correspondence section of the public docket of the
proceeding. A recipient of such ex parte communication, who has doubt as to the nature of the communication, may
request a ruling on the question from the Board's Designated Agency Ethics Official. The Designated Agency Ethics
Official shall promptly reply to such requests, The Chief, Section of Administration, Office of Proceedings, shall promptly
notify the Chairman of the Board of such ex parte communications sent to the Section Chief. The Designated Agency
Ethics Official shall promptly notify the Chairman of all requests for rulings sent to the Designated Agency Ethics
Official, The Chairman may require that any communication be placed in the correspondence section of the docket when
fairness requires that it be made public, even if it is not a prohibited communication, The Chairman may direct the taking
of such other action as may be appropriate vader the circumstances, '

(£) Sanctions.

(1) The Board may censure, suspend, or revoke the privilege of practicing before the agency of any person who

knowingly and willfully engages in or solicits prohibited ex parte communication concerning the merits of a
proceeding,.

(2) The relief or benefit sought by a party to a proceeding may be denied if the party, or his agent knowingly and
willlully violates the foregoing rules.

WESTLEY  © 2016 Thomson Reutera, No olalm o original U.S. Government Works. 2




§ 4102.2 Ex parte communications prohiblted; penalties provided,, 48 C.F.R. § 1102.2-

(3) The Board may censure, suspend, dismiss, or institute proceedings to suspend or dismiss any Board employes
who knowingly and willfully violates the foregoing rules.

Credits
[47 FR 49548, Nov. 1, 1982; 58 FR 42027, Aug. 6, 1993; 74 FR 52905, Oct, 15, 2009; 81 FR 8853, Feb, 23, 2016]

SOURCE: 62 FR 50524, Sept, 26, 1997; 81 FR 33416, May 26, 2016, unless otherwise noted.
AUTHORITY: 49 U.S.C, 721.

Current through September 1, 2016; 81 FR 60458,
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