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Enclosed for filing in the above-relerenced docket are an original and ten
copies of Union Pacific Railroad Company’s Opening Statcment.

Dear Ms. Brown:

Please indicate receipt and liling by date-stamping the enclosed extra copy
and returning it to our messenger.

Thank you for your assistance.
Sincerely,
M ﬂ
Michael L. Rosenthal

Counsel for Union Pacific Railroad
Company

Enclosure
cc: Thomas W. Wilcox. Lsq.

Samuel M. Sipe, Jr.. Esq.
Terence M. Hynes. Esq.
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UNION PACIFIC RAILROAD COMPANY’S
OPENING STATEMENT

Union Pacific Railroad Company (“UP™) hereby submits its opening statement in
accordance with the Board's order served October 14, 2011, as clarified by the Board's decision
served November 1. 2011,

This procecding has arisen because Cancexus Chemicals Canada, L.P. ("Cancxus™)
asked BNST Railway Company (“BNSI™) to provide common carrier rates and service terms for
chlorine traffic moving between North Vancouver. British Columbia, and Kansas City, Missouri,
and between Marshall. Washington. and Kansas City, Missouri. and BNSF has refused. Canexus
and UP have entered into a rail transportation contract under which UP is transporting Canexus’s
chlorine from an interchange with BNSF in Kansas City to destinations in Arkansas. Illinois. and
eastern Texas. BNSF has common carrier rates that apply to movements of Canexus’s chlorine
to Kansas City for interchange with UP. However. BNSF has decided that it will no longer make
such rates available. BNSF says it will interchange the traftic with UP only in Portland, Oregon

(for chlorine from North Vancouver) or Spokane, Washington (for chlorine from Marshall).

o



The Board's October 14 order states: “One or both of [BNSF and UP] is violating
its common carrier obligation by refusing to provide service.” Order at 5. The Board instituted
the briefing schedule to resolve this issue as quickly as possible.™ 1d'

UP plainly is not violating its common carrier obligation. The common carrier
obligation requires a rail carrier 1o “provide to any person. on request. the carrier’s rates and
other service terms™ and 1o “provide the transportation or service on reasonable request.”™ 49
U.S.C. §§ 11101(a), (b). Canexus is not requesting that UP establish rates and other service
terms. or provide transportation or service for its chlorine traftic moving from Portland or
Spokane to the destinations at issuc in this case. UP and Canexus have entered into a contract
under which UP has agreed to provide the service requested by Canexus. The Board is wrong
even to suggest that UP may be violating its common carrier obligation.

Morcover. under Board precedent, UP has no obligation to accede to BNSF’s
demand to interchange Canexus’s traflic in Portland and Spokane, rather than Kansas City. UP
and Canexus have a contract that establishes rates from an interchange with BNST at Kansas
City, and BNSF had previously established a Kansas City interchange with UP for Canexus
traffic moving between the origins and destinations at issue.

When a shipper needs two-carrier service from an origin o a destination, “the
determination of an interchange point for the required through movement is, in the {irst instance,
“a matter of mutual consultation and agreement” between the two carriers.”™ Cenrral Power &

Light Co. v. Southern Pac. Transp. Co..2 S.T.B. 235, 243 (1997) (quoting New York, C. & St. L.

! See also Decision served Nov. 1, 2011, slip op. at 4 (*UP must submit an opcning statement
explaining its rationale for its refusal™ to interchange Canexus’s traffic with BNSE at Portland
and Spokane).
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R.R. v. New York Cent. RR.,317 L.C.C. 334, 346 (1961)). The carriers “together must provide at
last one route 1o complete the shipper’s needed multi-carrier service from the desired origin
point.” Id. [I]f the carricrs cannot agree on an interchange that would act to create that route,
[the Board] will determine one.”™ Id. at 243-44.

“[A]bsent an agreement between the carriers.™ the Board’s determination of an
interchange is governed by a variety of factors, including “a comparison of the physical and
operational feasibility of interchange at the points selected by the carriers.” the existence of a
“shipper-carricr contract for service™ for onc of the segments, and the “efficiency of the entire
origin-to-destination scrvice using cach of the chosen interchange points.™ /d. at 244 & n.13.

BNSF's prior establishment of a Kansas City interchange with UP for Canexus
chlorine traftic moving to the destinations at issuc demonstrates that the interchange location is
feasible and that the routing is rcasonably cfficient. Cf FMC Wyo. Corp. v. Union Pac. RR., 2
S.T.B. 766, 772 n.12 (1997) (~Because the Chicago and East St. Louis gateways are traditional
interchange points between these carriers for this trallic, we are not faced with a concern that the
bottleneck carrier might be shorthauled or required to participate in an incfficient routing.”).>

UP's analysis of traltic data also supports the use of a Kansas City interchange for
the traffic at issue. UP’s analysis indicates that Kansas City is used far more often than Portland
to interchange traftic moving from BNSF-scrved origins in the Pacific Northwest to UP-served
destinations in Arkansas, Illinois, and eastern ‘T'exas, as confirmed in the attached verification of

Chris Sanford. UP’s Senior Manager, Interline Marketing. In 2010, BNSF and UP interchanged

* UP cannot perform a detailed comparison of the relative efficiency of alternative interchange
points because it does not know how BNSF actually handles Canexus’s traftic from Vancouver
or Marshall to Kansas City. BNSF has scveral possible routes. and UP has no information on
BNSFs specific operating plan for handling this traffic.



such traffic in Kansas City 13.3% of the time. and Kansas City was the fourth most commonly
used interchange. atier Chicago, Denver, and Memphis. Portland was used just 0.1% of the time.
Spokane was never uscd as an interchange for Pacific Northwest traffic that BNSF forwarded 1o
UP for delivery in eastern Texas. Arkansas, or Illinois.

BNSIs tariffs also support the use of a Kansas City interchange. BNSFs tarift
governing movements of chlorine shows that BNSF remains willing to interchange chlorine
traftic from other origins at Kansas City,3 and BNSF has not imposed any conditions on the
interchange of chlorine with UP at Kansas City."

BNSF's only legal argument thus far in favor of interchanging the traftic at issue
in Portland and Spokane is that its choice is entitled 1o a statutory preference because it is the rail
carrier originating the traffic.” However, BNSF has simultaneously argued that it is “in reality a
bridge carrier and not an originating carrier” for the traflic at issue.® Morcover, even if BNSF

could maintain its inconsistent positions, and even if the statute could be read to give reasonable

3 See BNST Pricing Authority 90096. Implementing Agreement 5000, Amendment 59 (Effective
Nov. 2, 2011), available at http://www.bnsf.com/bnsl.was6/cpd/EPDController (follow the link
to “Industrial Chemicals™).

* See OPSL Note No. BNSFADO0125, Amendment No. 13 (Effective Oct. 16, 2011), available at
https://aarembargo.railinc.com (follow the links to “"OPSL Notes.” and “Search OPSI. Notes™).

> BNSF Railway Company s Response to the Board™s Order of June 8, 2011 Regarding Its Legal
Position. at 12 (filed June 15, 2011) (citing 49 U.S.C. § 10705(a)(2)). BNSF also says it has
adopted a policy under which it expects the destination carrier to provide long-haul service for
chlorine. but it cites no legal principle or authority that would allow it unilaterally to impose its
policy on other carricrs.

“Id (emphasis added); see also id. at 6 (“When BNSF handles North Vancouver chlorine
movements, it reccives the traffic in Canada through a switch from |Canadian National
Railway].™).


http://www.bnsf

preference to an origin carrier that suddenly chooses 1o short haul itsell.” BNSF never explains
why the statutory “reasonable preference™ outweighs the many other factors favoring an
interchange in Kansas City.

FFinally. even if Portland or Spokanc were decidedly more efticient interchange
points than Kansas City for traffic moving to the destinations at issue. UP would not necessarily
have an obligation to interchange Canexus’s traffic at Portland or Spokanc. Other interchange
points may be even better. For example, BNSIF and UP could readily interchange the traffic at
Fort Worth, Texas (e.g., traflic moving to Cloudy or Houston. Texas, and Waldo. Arkansas). or
St. Louis. Missouri. via the Terminal Railroad Association of St. Louis and Alton & Southern
Railway Company (e.g., traffic moving to Dupo. lllinois). or Memphis, I'ennessec. (e.g.. traflic
moving to West Mcemphis, Arkansas), as confirmed in the attached verification of William S.
Hinckley, Union Pacilic’s General Director of Safety and Scecurity. BNSF's tariff governing
movements of chlorine contains rates for traffic moving from North Vancouver and Marshall to

Fort Worth, St. Louis, and Memphis, so interchanges at those locations also appcear to be viable.®

7 As BNSF appears to acknowledge. that outcome would not have been contemplated by the
statute’s dralters. Sec id. at 12 ("Normally. the originating carrier excrcises that preference by
sclecting the long haul in order to maximize its revenue division and contribution.”™).

% See BNSF Pricing Authority 90096. Implementing Agreement 5000, Amendment 59. cited

~

above in footnote 3.
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Respectfully submitted,

J. MICHAEL HEMMER
LOUISE A. RINN
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VERIFICATION
OF
WILLIAM S. HINCKLEY

I, William S. Hinckley, General Director of Safety and Sceurity for Union Pacific
Railroad Company, declare under penalty of perjury that I have read Union Pacific Railroad
Company’s Opening Statement and that the portion describing the ability of BNSE Railway
Company and Union Pacific to interchange chlorine traftic in Ft. Worth. T'exas; St. Louis.
Missouri: and Memphis. Tennessee is (rue and correct. Further, 1 certify that [ am qualified and
authorized to sponsor this testimony.

Executed on November 2, 201 1.

il S H e

William S Iinckley




VERIFICATION
OF
CHRIS SANFORD

I, Chris Sanford, Scnior Manager. Interline Marketing for Union Pacific Railroad
Company, declare under penalty of perjury that I have read Union Pacific Railroad Company's
Opening Statement and that the portions quantitying the amount of traffic interchanged between
BNSF Railway Company and Union Pacific in 2010 is true and correct. Further. | cc1'ifl}f\tllzlt 1
am qualified and authorized to sponsor this testimony. r\\ ™ ‘.‘ \-.

Executed on November 2, 2011. l"\ ' ! \
i

. l :
~. . ,‘, -'/ O.,__, -L ™ ""
Chm Sanford )
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CERTIFICATE OF SERVICE
[ hereby certify that on this 3rd day of November 2011, [ caused a copy of the
foregoing document to be served by cmail and by first-class mail. postage prepaid. on:

Thomas W. Wilcox

Edward D. Greenberg

Svetlana [.yubchenko

GKG Law, P.C.

1054 31st Street NW, Suite 200
Washington, DC 20007

Samuel M. Sipe. Jr.

Anthony J. LaRocca

Steptoe & Johnson. LLP
1330 Connecticut Ave.. N.W.
Washington, DC 20036

Terence M. Hynes
Sidley Austin LLP
1722 1 St NW # 700
Washington, DC 20006

AN A

Michael L. Rosenthal
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