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DECISION 

Docket No. FD 35724 (Sub-No. l) 

CALIFORNIA HIGH-SPEED RAIL AUTHORITY 
-CONSTRUCTION EXEMPTION-

IN FRESNO, KINGS, TULARE, AND KERN COUNTIES, CAL. 

Decided: December 20, 20 I 3 

By petition filed on September 26, 2013, California High-Speed Rail Authority 
(Authority), a state agency fonned in I 996, seeks an exemption under 49 U.S.C. § 10502 from 
the prior approval requirements of49 U.S.C. § 10901 for authority to construct an approximately 
114-mile high-speed passenger rail line between Fresno and Bakersfield, CaL (the Line). 1 

In a decision served December 4, 2013, and published in the Federal Register on 
December 9, 2013 (78 Fed. Reg. 73,921 ), the Board instituted a proceeding and extended the 
deadline for comments on the transpo!1ation merits of the proposed construction to December 24, 
2013. The Board also denied the Authority's request that the Board conditionally grant the 
exemption authority by addressing the transportation aspects of the proposed project before the 
environmental review process has been completed. 

On December 9, 2013, Michael LaSalle filed a letter requesting that the Board require the 
Authority to notify all landowners within and along the proposed Fresno-to-Bakersfield 
alignments, as well as all parties of record in the main docket (which pertains to the Merced-to
Fresno segment) of this proceeding and the comment deadline. LaSalle also requests that the 
Board amend the comment deadline to a reasonable time following the Authority's and the 
Federal Railroad Administration's issuance of the Final Environmental Impact 
Report/Environmental Impact Statement (EIRIEIS) and after their final decisions regarding the 
proposed project, including alignments and station locations, have been made. On December 16, 
2013, the Community Coalition on High Speed Rail filed a letter joining in LaSalle's requests. 

On December 12,2013, the Citizens for California High Speed Rail Accountability 
(CCHSRA) filed a letter that the Board extend the comment period to January 31, 

1 By decision served June 13, 2013, in California High-Speed Rail Authority
Construction Exemption-in Merced, Madera. & Fresno Counties, CaL, FD 35724 (the main 
docket), the Board granted an exemption for the Authority to construct the first 65-mile segment 
of the planned California High-Speed Train System (HST System), between Merced and Fresno, 
California. The Line is the second segment of the proposed HST System. 
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2014, because it only recently became aware ofthe petition and because the December 24 
deadline coincides with the holiday season.2 CCHSRA also requested that the Board consider 
providing notice to all impacted landowners in Fresno, Kings, Tulare, and Kern Counties. 

Notice of the Proceeding. Both LaSalle and CCHSRA request that all affected 
landowners be given direct notice of this proceeding. Generally, however, publication in the 
Federal Register is legally sufficient notice to interested or affected parties.3 Moreover, 
attempting to identify and provide direct notice to all landowners who might potentially be 
affected would be unworkable 4 Also, ample notice of the proposed construction project and 
opportunity to participate in the environmental review for the proposed project have been 
provided through the EIRJEIS process. That process included five public meetings in 2009 on 
the potential scope of the Draft EIRJEIS, three public hearings in 2011 on the Draft EIRJEIS, and 
three public hearings in 2012 on the Revised Draft EIRJSupplemental Draft EIS. All the 
meetings and hearings were held in the project area including Fresno and Bakersfield. 

However, given the significant public interest in this proceeding, the Board will require 
the Authority to notify all parties of record in the main docket by providing them with a copy of 
its petition for exemption in this sub-docket, as well as a copy of this decision, by January 3, 
2014, and to certify contemporaneously to the Board that it has done so. Those parties, and any 
other interested persons who wish to participate in this sub-docket as a party of record, will then 
have until January 21,2014, to notify the Board of their intent to participate in this sub-docket as 
a party of record. Only persons who participate as a party of record in this sub-docket by filing a 
notice of intent or filing comments (or both) will be entitled to service of pleadings and 
subsequent Board decisions in this sub-docket. 

Extension of the Comment Period. In recognition of the new notice procedure set forth 
above, and taking into consideration the requests for an extension of the current comment 
deadline, we will extend the deadline for comments on the transportation to February 14,2014. 
This extension should provide sufficient time for interested persons to comment on the proposed 
transaction. 

Waiver of service requirement for individual private citizens. The Board is interested in 
encouraging public participation by all interested persons in this proceeding. As was done in the 
main docket,5 to help create a comprehensive record that embodies the full spectrum of interests 

In a letter filed on December 17, 2013, William Descary, a Bakersfield resident, also 
requests an extension ofthe comment period to January 31,2014, in light ofthe holiday season. 

~="-=~=~'-"'-:...:..C:C.:=' 881 F.2d 663,667-68 (9th Cir. 1989) (citing~::.:.....::=:~ 
=~'-='.J"-'-'-'-"'-"-==-==-' 332 U.S. 380 (1947)); accord State of Cal. ex rei. Lockver v. FERC, 
329 F.3d 700, 707 (9th Cir. 2003). , 

4 See Nat'! Trails Svs. Act & R.R. Rights ofWav, EP 702, slip op. at 7-8 (STB served 
Feb. 16, 2011). 

" See 
~~~~~~~~~~~~~~~~~~=--=~~~~~~~~~~~ 

Cntvs., Cal., FD 35724 (STB served May 14, 2013). 
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involved and to facilitate the ability of individual private citizens to participate in that process, 
the service requirements of 49 C.F.R § II 04.12(a), which require every document filed with the 
Board to be served upon all parties to the proceeding, will be waived for individual private 
citizens who file comments in this proceeding. Thus, filings made by individual private citizens 
will be included in the public record of this proceeding (and posted on the Board's website) 
regardless of whether the filings comply with the service requirements of§ II 04.12(a). All other 
parties of record, including citizen organizations, are expected to comply with the Board's 
service requirement regulations and serve all parties of record listed on the Board's service list 
for this proceeding. 

This action will not significantly affect either the quality of the human environment or the 
conservation of energy resources. 

It is ordered: 

1. Replies to the petition for exemption are due by Febmary 14, 2014. 

2. As discussed above in this decision, the Authority must notify all parties of record in 
the main docket of this proceeding of the proposed transaction by January 3, 2014, and certify 
contemporaneously to the Board that it has done so. 

3. Any person who wishes to participate m this proceeding as a party of record must file 
with the Board a notice of intent to participate by January 21, 2014. 

4. The service requirements under 49 C.F.R. § 11 04.12(a) are waived for individual 
private citizens participating in this proceeding. 

5. This decision will be published in the Federal Ree.ister. 

6. This decision is effective on its service date. 

By the Board, Rachel D. Campbell, Director, Office of Proceedings. 
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FINANCE DOCKET NO. 35724 (SUB-NO. 1) 

CALIFORNIA HIGH-SPEED RAILAUTHORJTY 
- CONS1'RUCTION EXEMPTlON

IN FRESNO, KINGS, TULARE, AND KERN COUNTIES, CALIFORNIA 

PETITION FOR EXEMPTION 

Pursuant to 49 U.S.C. § 10502, Cahfornia High-Speed Rail Authority 

(u Authority") hereby petitions the Surface Transport.ntion Board (''Bo.'lrd") for an 

exemption from the prior approval requirements of 49 U.S C. § 10901 for the 

construction by the Authonty of un approximately 114-mile-long dedicated high-speed 

passenger rail line between Fresno, CA and Bukcrsficld, CA (the "Fresno lo Bakersfield 

HST Section"). 1 The Fresno to Bakersfield J-IST Section is the second of nine sections of 

the planned California High-Speed Train System ("HST System''), and the second of 

four sections of the J-IST System's Initial Operating Segment ("IOS"). 2 The Auth01ity 

respectfully requests that Lhe Board condttionally grant lhe requested exemption in a 

decision effecltve by Det-embcr 31, 2013, subject to the entry of a final decision after 

completion of environmental review by the Board nnd 1ls federal and state pattners 

2 

See Fresno to Bakersfield liST Scctton map ntt.ached hereto as Exhibit A. 
The Board determined that it has JUn~dicllon O\'Cr the construction of the HST System, <tnd 
auth01ized constructiOn of the first of the four sections of lhc lOS, the lien:cd lo Fresno I-I Sf 
Scct10n. Cal. lligh-Specd Rail Autlz.-Constructiou Exemption-In Merced, Madera and 
Fresno Counties, Cal, STB Finnnce Docket No. 35724 (STB served June 13, 2013) (kMerccd 
to Fresno Decl:i!On"). As of thts date, CIISRA has not commenced construction. 

2 



BACKGROUND 

I. PETITIONER 

The Authority is a state agency formed and organized under the laws of the State 

of California in 1996, and has responsibility for planning, designing, constructing, and 

operating the HST System. 

ll. THE HST SYSTEM AND THE FRESNO TO BAKERSFIELD HST 
SECriON 

The Fresno to Bakersfield HST Section is the second of mne sections of the 

planned California HST System, a high-speed passenger rail system that will provide 

mlcrcily, high-speed passenger rail service on more than 8oo miles of mil line 

throughout Cahforni<l, connecting the major population cenlcrs of Sacramento, the Snn 

l"mncisco Bay Area, the Central Valley, Los Angeles, the inland Emptre, Orange Count)', 

and San Dtego. 

The Authority plans two phases for the HST System: Phase 1 (lobe constructed in 

stages dependent on rundmg availability) will connect San Francisco Lo Los 

Angeles/Anaheim via Pacheco Pass and the Central Valley, through a combination of 

dedicated htgh-spced rml infraslntclure blended with existing commuter rail systems on 

the northern-most segment (between San Jose and San Franctsco) and the southern-

most segment (between Los Angeles and Anaheim). Phase 2 will extend the sysLem 

from Los Angeles to San Diego and from Merced lo Sacramento. The Aulhodty plans lo 

contract with n passenger rml opcrntor to commence HST System operations in 2022, 

once it hns completed construction of lhc lOS of the liST System beh,•ccn Merced and 

the San Fernando Valley, including rour l-IST Sections: Merced-Fresno, Fresno-

3 



Bakersfield, Bakersfield-Palmdale, and Palmdale-Los Angelcs.3 The HST System will 

usc stale-of-the-art, clcctncally powered, l11gh-speed, steel-wheel-on-steel-rail 

technology, including contemporary safety, signaling, and automated train-control 

systems, with trains capable of opcrnting up to 220 mph.'~ More than 200 weekday 

trains will service the stntewide mlercity travel market.s 

The approximately 114-mtlc-long Fresno to Bakersfield l-IST Section that is lhe 

subject of this Petition is an essential component of the full l-IST System. The Fresno to 

Bakersfield HST Section would connect a Fresno station, a potential Kings/Tulare 

Regional station in the Hanford/Visalia/Tulare area, and a Bakersfield slatton. At its 

northern terminus of Fresno, the Fresno to Bakersfield l-IST Section will connect to the 

Merced to Fresno HST Section, which was approved for construction by the Board in the 

Merced to Ft~IIO Decision. At lhe Fresno to Bakersfield HST Section's southern 

terminus of Bakersfield, the HST line will contmue to Los Angeles via Palmdale.6 The 

Authority wtll construct the Fresno to Bakersfield HST Section with two fully grade-

separated dual-mainline tracks with four tracks al stations.7 The Authonty mtcnds lo 

complete construction of the lOS first constructton segment - including the Fresno to 

Bakersfield HST Section- by December 2018, und to start HST service in 2022.8 

3 Sec the Aulnonty's Re\'lscd 2012 Business Plan al 2-29, avuilublc at 
hllp:/fwww hM· C:J govfdocs/ubout/busmcss_plans/BPian_2012_rpl pdf 

" See R<.:viscd Draft ElR/Supplcmcntnl Drnfi EIS at 2-3, nv..tiluble at http://www hsr.m gov/ 
PrograrnsfEnviromncntal_Planning/rcviscd_druft_frcsno_bakcrsficld.html. 

s Jd. at 1-1. 

b ld at 1-1. 

1 ld at 1-32 
8 The Authority does not seck opcr.1Ling authority over the Fresno to Bakersfield l-IST Section or 

U1c Merced to Fresno liST S<:ctlon Ill Lhts time because the Authority docs nol yet hove un 
opcmting plan and therefore could not provide the Boord \\1th the information it would need to 
consider a pc!Jtion for exemption WIUl rcspt.'Cl to operations. 
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Ul. ENVIRONMENTALANil H1STORIC RESOURCES REVIEW 

Beginning in :woo, the Authority and PRA have used a joint, tiered 

environmental review process for the HST System.9 "Tiering" of environmental 

documents means addressmg a broad, general program in an mitinl programmatic or 

firsl-lier environmental document, then analyzing the complete details of relntcd 

"seeond-twr" projects in subsequent documenls. 10 The Authority and FR.A have 

prepared t:wo programmatic (Tier 1) El R/E!S documents to select preferred alignments 

and station locations to advance for projcct-lc\,el analysis in Tier 2 EIR/EISs. The 

Califorma HST System as approved through Tier 1 decisions has been dtvided inlo nine 

individual sections for more detailed, second-tier analysis. The nine secltons were 

identified by certain opcratmg, charactenstics, including tbe requirement \.hat they 

terminate al or proxtmate to srotion locations in larger urban centers. The individual 

project sections ller from decisions made dunng the programmatic decision and are 

units of the whole system that can be combmcd together as necessary due to funding 

and construclabihty constraints 

The Fresno to Bakersfield l-IST Section, the subject of this Petition, is the second 

of lhe nme individual se-ctions undcrgomg Tier 2 environmental reVIew. The Authority 

9 See Fresno to Merced Decisiorz, slip op. at 7-8; Revised Drnft EIR/Supplcmcntal Ornft EIS at 
1-28 lo 1-30. FRA is the lead agency for federal environmental reviews of thl! l"rcsno to 
Bakersfield J-IST Section under NEPA. Federal cooperating agencies include the Board and 
the Burcuu of Reclamal:lon. Other ngcnciL'S with specific review or pcrmilling roles include 
the U.S. Army Corps of Engmccrs ("USAGE"), the U.S. Environmental Protection Agency 
(~EPA"), the US. Fish and Wildlife Scn'lce ("USF\'VS") nnd the NatiOnal Mal'inc Fbhcr il!!> 
Service ("N.MFS''). 

"' See Revised Druft EIR/Supplemcntal Draft EIS ul 1-28. The cnvnonmcnt.al documents for 
individual or ''second-tier" projects may incorporate by reference nnnlyscs already 
completed 111 the firsl-licr document to address many large-scale, nonsitc-spcc!lic resources 
and 1s::.ucs, while focusing the second-tier analysis on s•te-spcc1fic effects nol prcviou!>ly 
considcr<.-d. Tiering environmental documents O\'oids repetitive evaluatlons of issut'S when 
sufficiently addressed in u first-tic1· analysis fd. 
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identified the Fresno to Bakersfield HST Sccl1on termini as the station sites in Fresno 

and Bakersfield. This is consistent with the Tier 1 dcc1sions and permits full analysis 

and considemtion of Lhe potential impacts of construction and operation of the Fresno 

to Bakersfield HST Section. 

The Authority and FRA commenced the jomt environmental review process for 

the Fresno to Bakersfield HST Section in 2009. The ngcnc1es held scoping meetings for 

the Fresno to Bakersfield HST Section in Murch 2009. The Authority and FRJ\ issued a 

jomt Draft EI R/EIS for the Fresno to Baketsfield HST Section in August 2011, and 

1ssucd a Revised Draft El R I Supplemental Draft EIS for the Fresno to Bakersfield HST 

Section in July 2012, in order to include additional route and st.ntion options. 11 The 

Bonrd is reviewing the environmental record for the Fresno to Bakersfield HST Section, 

and by letter from FRA the Board has been formally designated a cooperating agency for 

the purposes of the entire l-IST System 

After considering public and agency comments, the Authority and FRA will 

identify a preferred alignment alternative, site for each station, and a preferred heavy 

maintenance fac1hty alternative The Autholity and FRA will prepare a Final E1 R/EIS 

that wiiJ include responses to comments and a description of the preferred alternative 

and proposed mtltgation. FRA then expects lo issue a Record of Decision ("ROD") for 

compliance with NEPA. The ROD will describe the project nnd alternative considered; 

descnbe lhc selected alternative; make environmental findings and detcrmmauons with 

regard to air quality conformity, Endangered Species Act, Section 106, Section 4(f), and 

elwironmcntal justice, and require mtllgalion measures 

11 See !d. at 7-12 
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The Fresno to Bakersfield HST Seclton ts being thoroughly reviewed from an 

environmental perspective and, l:onsistenl with FRA's Procedures for Constdering 

Environmental Impacts, 64 Fed. Reg. 28545 nl 28556 (Mny 26, 1999), the finnl ElR/ETS 

will "reflect lhat there has been compliance wtlh the requirements all applicable 

environmental laws and orders", including Lhe National Historic Preservation Act of 

1966 (16 U.S.C. 470 et seq.) (uNH PA "),the Fish and Wildlife Coordmalion Act (16 U.S.C 

661 ct seq.), the federal Endangered Species Act of 1973 (16 U.S.C. 1531 ct seq.) ("ESA"), 

and other environmental review laws and executive orders."12 

In accordance wilh FRA's NEPA procedures, the Finn[ ElR/EIS for the Fresno to 

Bakersfield l-IST Section is being prepared concurrently with and integrated wilh 

analyses and related studies required by applicable environmental laws and executive 

orders. 13 The Final EIR/EIS will reflect "compliance with all applicable environmental 

Jaws and orders."•<~ The Authority respectfully requests that the Board, as a coopcmling 

agency, adopt the environmental documentntion lhal results from the cxtenstve 

cnviwnmentnl review process for lhc Fresno to Bakersfield HST SectiOn. 

DISCUSSION 

I. The Authority Has Propcdy Segmented the HST System for Koanl 
Review 

In order to meet FRA funding requirements, includmg the requil'emcnt that the 

Fresno lo Bakersfield HST Scclion dcmonstmte "independent utility,"•s the Authority 

'"' 40 C.F.R. 1502.25(u}. 
•:1 64 Fed. Reg. 28545,28554, § 14 
&..; ld ut 28556, § (r), see also ROD§§ 2.1-2.4, at 7-11; and§§ 9·1-9.7 al 35 to 40. 
•s FRA, which administers the Authority's fedcr..tl funding, has determined that a pmjecl hns 

"independent utility" if "it will result, upon completion, in lhc creat1on ol new or 
substantial!}' improved High-Speed R..ttl/lntcrcity Passenger Rail service, and wtll provide 
tllngiblc nnd measumblc benefits even tf no additional investments in the same I hgh-Spced 
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has identified a portion of the Merced to Fresno HST Section and this Fresno to 

Bakersfield HST Section as the first (:onstruction portions of the HST System This first 

construction pmtton, including the fresno to Bakersfield l-IST Section, will be available 

for immediate usc for improved and faster serv1cc on Amtrnk's San .Joaquin mlercity 

passenger rail line prior to initiation of l-IST service on the line in 2022, thus providing 

for independent utility of the constructed segment.16 FRA and the Authority 

determined that the Central Valley is the best localion for the initial construction, with 

service extending south to Palmdale and the San Fernando Vnlley and north to San Jose 

to link wtth blended service to Metrolink in the south and Caltrain m lhe north The 

authority has met FRA's "tndepcndcnt utility" requirement (and, by extension, the 

Bo.:'lrd's similnr requirement) because the Fresno to Bakersfield l-IST Section would 

feature dedicated passenger track capable of higher speeds, thereby improvmg existing 

Amtrak San .Joaquin operations. ll would also mclude u basic station design for non-

electrified scrvtce in Fresno, at lhc planned Fresno Station. 

In granting constructiOn authority for the contiguous Merced to Fresno HST 

Section, the Board established a test to determine whether a proposed constt uction 

project has independent utility and is appropriate for Board review. The Board "will 

look at whether the proposed segment has logtcal termini and transportation benefits 

eventf subsequent phases are never constructed. lfllhe Board] find[s] that it does have 

mdepcndent utility, the segment will be suitable for the agency's consideration, even 

though it may ultimately be part of a larger planned project that is not currently before 

Railflnlcrcity Pussengcr Rail service arc made." Fed. R.R. Admin., Nigh-Speed Intercity 
Passenger Rail Pr-ogram, 74 Fed. Reg. 29900 at 29905 (June 23, 2009). 

•6 Revised Draft EIR/Supplcmcnl.al Draft EIS at 2-108. 
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the Board."17 Just as with the adjoming Merced to Fresno HST Section, the Fresno to 

Bakersfield l-IST Section ''has clear, logical termmi" m the cities of Fresno and 

Bakersfield - the fifth and ninth largest cillcs in California, respectively. 1a For alllhe 

reasons cited by the Board in the Merced to Fresno Decision, the Fresno to Bakersfield 

HST System will have independent utility, even without the construction of additiOnal 

fucihlies, and the Fresno to Bakersfield HST Seclton is appropriate for Board rcvicw.t9 

II. The Proposed Construction Is Presumptively in the Puhlic Interest 

As a resull of the relaxation of the .. public convenience and necessity'' standard 

brought about by the ICC Termination Act of 1995, the Board has adopted a genernl 

presumption that rail construction projects should be approved 20 As the Board has 

explained. 

liJn enacting the ICC Terminatton Act of 1995, Pub L No 10488, 109 
Slat. 803, Congress intended to facilitate rail construction by changing the 
statutory standard from requiring approval if the agency finds Lhal a 
pi'Oject is consistent with the public convenience and necessity {PC&N) to 
requiring approval unless the ngency finds the project is inconsistent wtth 
the PC&N. Under lhts new standard, proposed rail construction projects 
are to be given the benefit of the doubt.:u 

'7 Merced to Fresno Decision, slip op ut 16 (ctling Ninth Circml prcc:cdcnl utili1.ing n sim1lar 
concept). 

•8 Mer-ced to Fresno Decision, slip op. ut 16. 
' 9 See id., slip op. at 16-17 (ctling, among other thmgs, interim usc of HST track by Amlr<tk 

rcsullmg m improvt.>d scrvkc on the San Jouqutn route contributing to increased mobility) 
20 See id., slip op. ut 17-18, M1d States Coal. for Progress u STB, 345 F.3d 520, 557 (8th Cir. 

2003); Class t::remptionfor the Construction of Comzecting 'Ji·ack Unde1· 49 U.S. C. 101)011 1 
S.T.B. 75, 79 (1996), accord Dakola, Mi11n. & E R R Corp -Construction inlo the Powder 
Nwer Basin, STB Finance Docket No. 33407, slip op. ul17 (STB scn•ed Dec. 10, 1998). 

~· The Burlington N. & Sallla Fe Ry. Co.-CotL"'t11.tction and Operatwn Exemption-Seadrift and 
Karney, 1X, STB Finance Docket No 34003, slip op. at 4 (STB scn-ed June 19, 2001) (cilnlion 
omitted). See also Alaska N.N. Corp.-Constl'llctlOtl and Operatio11 I<:xemption-Rail U11e . · 
butween N. Pule and Delta Jutlctio11, AK, STB Finance Docket No 34658, slip op. ut 5 {STB 
served Jan. 6, 2010) (''Alaska R.R. Corp") 
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The Board has fUither explained that neither ''under the exemption criteria of§ 10502 

nor under the plior approval requirements of § 10901 is there a requirement of a 

showing of public need for the facilities proposed lobe constructed."22 

Ill. The Proposed Construction Meets the§ l0502 Exemption Criteriu for 
Line Construction Under§ 10901 

Consl•·uclton of a new mil line requires prior Board approval pursuant to 49 

U.S.C § 10901. Under 49 U.S.C. § 10502(a), however, the l)oard must exempt a 

proposed rail line construct10n from the formal appltcal1on procedures of§ 10901 1f il 

finds that (1) those § 10901 procedures are not necessary to carry out the rot! 

transp01tation policy (RTP) of 49 U.S.C § 10101; and (2) either (a) the transaction or 

service is of limited scope, or (b) regulation is not necessary to protect shippers from the 

abuse of market power.ZJ The legislative history of the exemption provisions, as well as 

lnlerslnle Commerce Commission (''ICC"), Board, and JUdicial precedent, demonstrates 

that the Board is to apply these provisions broodly . .ut As explained in detail below, the 

proposed Fresno to Bakersfield HST Section complies with the § 10502 cxempt1on 

criteria and therefore should be exempted from § 10901's detailed application 

procedures. 

A. An Exemption Will Promote Rail Transportation Policy 

With regard to the Fresno to Bakersfield HST Sc.:ctaon, the § 10901 detailed 

application procedures arc not necessary lo carry out the RTP, and this § 10502 

'"" Ill. Cent. R.R. Co.-Construction and Operation Exemption-In B. Baton Houge Pan'>h, l..A, 
STB Finnnc.-c Docket No 33877. slip op. ul 2 (STB served May 25, 2001) ("Ill. Cent. R H.. Co''). 

"3 See, e g., Merced la Fresno Decisio11, slip op. at 22. 
-l-l See, e.g., Am. Trucking Ass'ns u. JCC, 656 F.2d 1115, 1119 (5th Cir. 1981) (cxpluming thallhc 

fCC was charged with the responsibility of actively pursuing exemptions for transportation 
and service that c:omply with the sccllon's standards); H.R. Rep. No. 96-1430, at 105 (1980) 
(explaining that the ICC was chargt..'<.l with rcmO\'Ing ''as many as pm-sible of the 
Commission's restrictions~). 
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exemption proceeding provides ample process Lhrough which the Board can carry out 

the RTP. As the Board found in the Merced to Fresno Decision, the State of C1.lifornia 

"has determined it has a need for a high-speed passenger rail system because il believes 

that lhc existing passenger \.ranspmtation infrastructure in California is operating at or 

near capacity and more passenger service will be needed to meet demand and future 

growth. The complete l-IST System that1s planned (of which the Fresno to Bakersfield 

HST Section is just a pmt) would connect \'Utunlly all of C·llifornia's major population 

ccnters."2S 

.Just os with the Merced to Fresno HST Section, the Fresno to Bakersfield l-IST 

Section at issue here "would be a \'aluablc addition to the passenger rail transportation 

system in C..'1Jifornia.":.t6 Fresno and Bakersfield ~are two of the largest cities in the San 

Joaquin Valley," and both "are centers of metropolitan areas and are economic hubs 

wilhin lhe region. "XI The Fresno to Bakersfield HST Section would also "provide and 

enhance intcrmodal competition and increase capacity, as well as promote the 

development of a sound rail transpo1tation system to meet the needs of the travelmg 

public, consistent with 49 U.S.C. §§ 10101(4) and (5)."2ll 

Again, JUSl us with the Merced to Fresno l-IST Section, the Fresno to Bakersfield 

HST Seclion at issue here "would be consistent with the goal of 49 U.S.C. § 10101(14)" 

because the diversion of nutomob1le traffic to the new electrified rail line. "would promote 

energy conservation and energy sm'lngs, relieve capacity constraints that have resulted in 

2s Merced to Fresno Decision, slip op. at 22. 
A6 /d. 
7:7 /d. 
2H lei., slip op. ut 2:3. 
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incrensing congestion and travel delays on interstate highways, and reduce congestion 

and air pollution."2 9 

Consistent with§§ 10101(2) and JOt01(7), an exemption would both minimize the 

need for federal regulatory control over the mil transportation system and reduce 

regulatory barriers to entry. Specifically, an exemption would promote these policies by 

mimmizmg the Lime and administrative expense assocmtcd with the construction 

Regulatory barners to new capacity and infruslruclure improvements in particular 

should be minitmzcd when possible in order to promote and maintain stable economic 

growth in this sector of the economy These prO\'lsions "reflect the overriding intenl of 

the exemption statute· unless there is a good reason for full r·egulation, !the Boardj 

should be looking townrd exemptron or relaxation of unneeded regulatory burdens."3° 

Here, just as with the Merced to Fresno l-IST Section, "given the significant amount of 

public informallon and prior governmcnl nnalysis regarding lhc Fresno to Bakersfield 

HST Seclion that is nvailable to the Board," the Board should "eliminate unnecessary 

delay by processing fthis I construction request under lhe more streamlined exemption 

pt"O\ision 

B. Regulation is Not Needt..-d to Protect Shippers from the Abuse of 
Market Power 

The second component of the test for exemption is staled in the alternative -

Cllhcr the proposed conslructton project must be of limited scope or the Board must 

find that regulation of the transaction is not needed Lo protect shippers from the abuse 

"'' ld. 
30 /d. 
Jl ld. 

12 



of market power.s:~ The Fresno to Bakersfield HST Sectton clearly satisfies the IaUer 

test. In the Merced to Fresno Decision, the Board extended the statutory market power 

abuse test from freight nul sh1ppcrs to rail passengers.33 .Just as with the Merced to 

Fresno HST Section, the Fresno to Bakersfield l-IST Section will be "cssentiall)' neutral 

with regard to market power in the freight rail industt)', H because the Fresno to 

Bakersfield HST Section will not be used to provide freight rail transp01talion and no 

shippers wtll lose access as a result of the Fresno to Bakersfield l-IST Section.34 

Flllthermore, lhe Fresno to Bakersfield HST Section will nol "result in an abuse of 

murket power detnmental to the traveling public," for all the reasons cited by the Bonrd 

in the Merced to Fresno Deciszon.35 

TV. The Board May Conditionally Grant the E..xemption Effective By 
December ;~1, 2013 

The Authority has entered IIllo a design-build contract to construct n 29-mtlc 

segment of the l-IST System, comprised of approximately 5 miles of track and facilities 

wtlhin the boundaries of the Fresno to Bakersfield l-IST Section m the vicinity of Fresno 

and approximately 24 miles of track and facilities covered by the exemption granted m 

the Merced lo Fresno Decision. The Authority's design-build <:ontract requ1rcs the 

Authority to g1vc the contractor separate notices to proceed with construction of the s-

mile and 24-mile segments. The notice to proceed for the 5 miles of track and facilities 

must be issued by July 12, 2014. If the Authority c:mnot issue the notice on the s-mile 

segment by July 12th, it Will be removed from the contract and the Authority will need 

l~ lf the Bcxud concludes that regulation of the transacliou is not nccd<.:d to prolt!cl ngainst 
abuse of 111m kcl power, tl1c Botud ··uc\.-d nul determine whether lhc tr.msaction is linutcd m 
scope .... " /d. at 25, n. 118. 

3!1 See id. at 24-25 
:H I d. at 24. 
Js See zd. at 24-25. 
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to re-negotinte the price for the construcllon of the 24-mile segment and the price and 

timetable for the s-mile segment. Since the construction contract does not contain a 

separate price for the s-mile and 24-mile segments, this could result in a subst.antiul 

aggregate increase m the cost of construction of the two segments. 

There is a possibility that the Board will have a vacancy as of January 1, 2014. 

Given the Authority's July 12th notice to proceed deadlmc, the possibility of a Board 

vacancy IS of concern to the Authonty. However, the Board has authority Lo grant 

conditional approval of construction cxcmptions.36 Although the Board docs not do so 

absent compellmg circumstances, there would be compelling circumstances 111 this cnsc 

because conditional approval would avoid circumstances which could require the 

Authority to pay a h1gher price for the construction of the initial segment of the HST 

System. Accordingly, if a Board vac..'lncy becomes imminent, the Authority respectfully 

requests that the Board conditionally grunt this Petition subject to the completion of the 

envtronmenlal review process, and issue a decision effective by December 31, 2013 

By granting conditional approval, the Board would not diminish its authority to 

consider environmental matters when il issued a final decision following tbe completion 

of the em•Iromnenlal review,J7 and granting conditional approval would not avoid the 

possibility that the Board is unable to render a final decision on the Petition due to a 

3& Alaska R.R. Corp -Construction and Operation Kt"C!.mption-Rail L111e Between Eielson Air 
Force Hase (North Pole) a11d Fort Greely (DeftCI Junction), AK, STB Docket No FD-34658, 
slip op. al 2 (STB served Oct 4, 2007) (while "we will not rule out a future conditional grant 
in u CllSC of some unique or compelling circumstnnccs, in the absence of a showmg of such 
circumstancL>S, we believe that the bctlcr course IS that we not decide the lransporlatiun 
merits of a construction proposal until a complete record, mcluding the environmental 
record, is before u.s.") ("'Alaska Railroad"). Before Alaska Railroad, lhc Board wgulurly 
made conditional grants of conslruclton exemption authority. See, e g., The Budington N. & 
Santa Fe Ry Co.-Constmction and Opel'ation F:xemption-Seadrifl and Kamey, 'IX, STB 
Docket No. FD-34003 (STB sen•<.--d June 19, 2001) r BNSF-5eadrifl}. 

37 BNSF-Seadrifl, shp op. at 3 
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vacancy. Nevertheless, by issuing a conditional decision effective by December 31, the 

Board would reduce the likelihood that the Authority would pay an aggregate higher 

price for construction of the 29-mile segment. 

Additionally, the environmental review posture of the Fresno to Bakersfield l-IST 

Section nt issue here is distinguishable from that of the proposed mil line in Ala~ku 

l<wlroad, where the Board discussed its condrl10nal approval policy. Here, the 

Authority has already completed joint NEPA/CEQA Tier 1 programmatic environmental 

review with respecl to the entire l-IST System (including the Fresno to Bakersfield HST 

Section) and hns undertaken a dctniled, second-tier environmental analysis of the 

Fresno to Bakersfield l-IST Section, culminating thus far in a Revised Drart 

EIR/Supplemental Draft EIS. In Alaska l<oilroad, the petitioner had not yet completed 

a Draft EIS, let alone a revision of that document. See Alaska R.R. Corp., Petition, STB 

Docket No. ro-34658 (filed July 6, 2007). 
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CONCLUSION 

For the foregoing reasons, the Authority respectfully requests that the Board 

grant this Petition for Exemption and do so conditionally in the circumstances described 

above. 

Respectful1y submitted, 

By. 

Linda J. Morgan 
Kevin M. Sheys 
Peter W. Denton 
Nossaman LLP 
1666 K Street, NW 
Suite soo 
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