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—~AUTHORITY TO CONSTRUCT AND OPERATE-
PETITION FOR EXEMPTION FROM 49 U.S.C. § 10901 AND SUBTITLE IV-
PASSENGER RAIL LINE BETWEEN DALLAS, TX AND HOUSTON, TX

REBUTTAL BRIEF IN SUPPORT OF PETITION FOR CLARIFICATION
Petitioners Texas Central Railroad and Infrastructure, Inc. and Texas Cen-
tral Railroad, LLC (collectively, “Texas Central”) respectfully submit this rebuttal
brief in support of their petition for a clarifying order under 49 C.F.R. § 1117.1.1
INTRODUCTION
Texas Central’s clarification petition seeks guidance on one narrow question
of federal law: Does 49 U.S.C. § 10901 require final Board authorization of a rail-

road line construction project before the proponent—having committed that it will

1 Texas Central asks the Board to accept this rebuttal in the interest of having a
complete record and to correct certain inaccurate statements regarding the scope of
its request for clarification. Texas Central will not at this time address initial com-
ments on the Board’s jurisdiction over this project, but will wait for the complete
record, as comments on the petition for exemption are not due until May 31, 2016.
The Board can assume arguendo that it has jurisdiction for purposes of resolving
the motion for clarification, since 49 U.S.C. § 10901 plainly presents no bar to the
use of Texas eminent domain procedures if this rail project is not “part of the inter-
state rail network.” Texas Central will respond to all challenges to jurisdiction once
the comment period has lapsed, and hereby incorporates that response by reference.
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not seek involuntary physical possession of any property—may initiate the adminis-
trative phase of a Texas condemnation proceeding? The answer turns on the plain
language of the statute and the bedrock principle that “[t|he Board plays no role in
any eminent domain proceedings and does not approve or disapprove any condem-
nation of private property under state law.”2

Contrary to the claims of project opponents, answering the federal question
raised in Texas Central’s petition does not require the Board to interpret or apply
Texas condemnation law. The Board’s order would neither dictate state procedures,
nor change land owners’ rights and protections under state law. All questions relat-
ing to the use of eminent domain should, and will, be decided by Texas courts apply-
ing Texas law.

ARGUMENT

Under Board regulations, responses to Texas Central’s petition were original-
ly due on May 9, 2016. When project opponents asked for an extension of that dead-
line, Texas Central consented. It is submitting this rebuttal to correct the funda-
mental mischaracterizations of its petition contained in those opponents’ responses.

A. The Board need not opine on Texas condemnation law.

If there is one thing about which all sides in this proceeding seem to agree, it

1s that the Board should not interpret Texas condemnation law.3 The opposition fil-

2 Tongue River R.R. Co., Inc.—Rail Construction and Operation—In Custer, Powder
River and Rosebud Counties, Mont., Docket No. FD 30186 at 13 (Mar. 22, 2013)
(“Tongue River”).

3 See, e.g., Texans Against High Speed Rail (“TAHSR”) Reply at 14; Delta Troy Re-
ply at 11-12.



ings in this proceeding nonetheless focus heavily on the requirements of Texas con-
demnation law, which project opponents wrongly say that Texas Central is trying to
circumvent.

As an initial matter, Texas Central’s petition does not require the Board to
“Instruct Texas state courts as to when eminent domain may or may not be used
with respect to rail projects in Texas.”* All questions related to Texas law and pro-
cedure should (and will) be decided by Texas state courts. In this vein, Texas courts
have ruled that electric utilities do not need project approval from the Public Utili-
ties Commission to exercise the power of eminent domain, thereby declining to layer
an additional restriction on the exercise of eminent domain procedures beyond those
imposed by the Texas legislature.> Applying state condemnation decisions in the
rail context is a pure question of state law for state judges.

Clarifying the meaning of the term “construct” in Section 10901 also will not
affect the timeliness of eminent domain proceedings, or alter any rights or remedies
that property owners may have under Texas state law.6 It remains for Texas courts
to decide “when eminent domain can, and cannot, be utilized.”” Even so, several

parties object to the use of state condemnation procedures before Board approval on

4 TAHSR Reply at 14; see Delta Troy Reply at 12.

5 Baird v. Sam Houston Elec. Co., 627 S.W.2d 734, 736-37 (Tex. App. 1981); Sam
Houston Elec. Coop. v. Baird, 1991 Tex. App. Lexis 1853, 1991 WL 130877 (Tex.
App. 1991).

6 See, e.g., Delta Troy Reply at 12-13 (arguing that Texas Central does not qualify as
a railroad under state law); Navarro County Reply at 6 (arguing that the taking of
property is not necessary); TAHSR Reply at 17 (arguing that condemnation is un-
ripe before the Board rules on Texas Central’s exemption petition).

7 Delta Troy Reply at 14.



the grounds that Texas Central could acquire property it does not need, or create an
unwarranted cloud on titles.® Any entity exercising the power of eminent domain in
Texas must be able to demonstrate that there is a public necessity under Texas law
for acquiring the property.? A ruling on Texas Central’s clarification petition would
not change that. Rather, it would address only the federal law question of whether
Board authorization is necessary before Texas Central initiates the administrative
valuation phase of the state condemnation process, where it has committed not to
seek physical possession of any property involved in that process. It would not re-
quire the Board to embroil itself in state law legal and equitable questions.

B. Property valuation proceedings are not construction under
Section 10901.

Recognizing that state law questions will be addressed in state court, Texas
Central’s petition raises a straightforward statutory interpretation question. The
ICC Termination Act (“ICCTA”), 49 U.S.C. § 10901(a), prohibits “construct[ion]” of
“an additional railroad line” without Board authorization. Because Texas Central
may initiate condemnation proceedings—but not to seek possession of any con-
demned land—Dbefore it has the Board’s approval to construct and operate its line, it
seeks clarification that doing so will not qualify as “construction” under Section
10901.

The term “construct” in Section 10901(a) is not among those terms that

ICCTA specifically defines. But the absence of a statutory definition for a word as

8 Delta Troy Reply at 14-15; TASHR Reply at 17-18; Navarro County Reply at 6-7.
9 Whittington v. City of Austin, 174 S.W.3d 889, 897-98 (Tex. App. — Austin 2005,
pet. denied).



clear and commonplace as “construct” should be no surprise. When the meaning of a
word 1s unambiguous, and Congress intends to use that meaning, there is no need
for a statutory definition. Congress accordingly drafts laws, and courts interpret
them, with the understanding that any words left undefined should have their “or-
dinary meaning.”10

As Texas Central explained in its petition, the ordinary meaning of the term
“construct” includes “putting together” and “building.”’! Applied to a railroad line,
construction thus means the physical act of building the line. Here, Texas Central
will not build its proposed railroad line unless and until the Board grants its ex-
emption petition. In the meantime, it is asking the Board to clarify that initiating
the administrative property valuation process—the first phase of an eminent do-
main proceeding—without seeking physical possession of the property, would not
fall within the ordinary meaning of the term “construct” in Section 10901.12

Opponents of Texas Central’s project argue that the ordinary meaning of the

term “construct” i1s “not probative,”!3 suggesting that under U.S. Supreme Court

10 Taniguchi v. Kan Pacific Saipan, Ltd., 132 S. Ct. 1997, 2002 (2012); F.D.1.C. v.
Meyer, 510 U.S. 471, 476 (1994); cf. Hospital Textile Sys., Inc. Foreign Motor Carrier
Certificate of Registration, Docket No. MX 248233, 1991 WL 280489, at *2 (Dec. 27,
1991) (citing other “widely accepted sources,” including Black’s Law Dictionary, to
define a term not specifically defined in a statute).

11 Pet. for Clarification at 6-7 (citing Random House Dictionary of the English Lan-
guage; Webster’s II New College Dictionary).

12 As explained in its petition for clarification, Texas Central will not seek to take
physical possession of any property subject to these administrative proceedings un-
til the Board rules on its exemption petition. Pet. for Clarification at 6 (citing Keith
Clarification V.S. 9 8).

13 Delta Troy Reply at 6 n.21; see TAHSR Reply at 13.
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precedent, ICCTA is a “remedial statute” whose words should be given a “broader
and more liberal interpretation.”4 This argument fails on two fronts.

First, opponents offer no good reason to think that the term “construct”
should include the administrative property valuation phase of a condemnation pro-
ceeding like the one used in Texas, no matter how liberally it is interpreted. They
merely ask the Board to ignore the ordinary meaning of “construct” because they
hope to delay condemnation proceedings until the Board has authorized the project
under Section 10901.15 But, as discussed above, the propriety of a condemnation
proceeding is a question of state law that should be addressed in Texas state courts,
not through an interpretation of Section 10901. The Board has rightly declined to
address such issues in its past decisions.16

Second, the Supreme Court has expressed serious reservations about depart-
ing from a “statute’s text and structure” in favor of a presumption that “remedial
statutes should be interpreted in a liberal manner.”!” “Congressional intent,” the
Court has instructed, “is discerned primarily from the statutory text.”'® The ordi-
nary meaning of the statutory text in this case could hardly be clearer. Under Sec-
tion 10901, Board authorization is a prerequisite to building a new railroad line. By

the same token, Board authorization is not needed for activities short of “construc-

14 DesertXpress Enters., LLC—Petition for Declaratory Order, Docket No. FD 34914,
Decision at 15 (May 6, 2010) (quoting Piedmont & N. Ry. v. ICC, 286 U.S. 299, 311
(1932)).

15 TAHSR Reply at 13.

16 Tongue River at 13.

17.CTS Corp. v. Waldenburger, 134 S. Ct. 2175, 2185 (2014).

18 Id.



tion,”? including the administrative property valuation phase of Texas condemna-
tion proceedings.

To make it crystal clear that it will not engage in construction without Board
authorization, Texas Central committed to the Board that it would not try to take
physical possession of any property through the condemnation process until the
Board had finished reviewing its exemption petition. This commitment will prevent
the use of condemnation to facilitate unauthorized construction activities. It also
distinguishes the facts of this case from those presented in Nicholson, where the
railroad’s ongoing condemnation proceedings were tantamount to construction be-
cause the railroad had publicly disclosed its intent to start construction without ICC
approval,20 and from Tampa Phosphate, where a railroad was attempting to con-
demn property despite the fact that the ICC had affirmatively denied it permission
to construct.2!

Finally, the plain meaning of the term “construct”—and Nicholson’s inap-
plicability outside of its immediate context—is underscored by the fact that the
Board has at least tacitly accepted the use of eminent domain to acquire property
before granting Section 10901 construction approval. In Norfolk Southern Corp., a
2003 decision involving the construction of a new rail line in Pennsylvania, project

opponents claimed—and Norfolk Southern did not dispute—that some of the prop-

19 See U.S. Rail Corp.—Construction & Operation Exemption—Brookhaven Rail
Terminal, Docket No. FD 35141 at 3-4 (June 9, 2010).

20 Nicholson v. Missouri Pacific R.R. Co., 366 1.C.C. 69, 72 (1982); see Pet. for Clari-
fication at 7-8.

21 Tampa Phosphate R.R. Co. v. Seaboard Coast Line R.R. Co., 418 F.2d 387, 391
(5th Cir. 1969).



erty for the route had already been acquired by eminent domain.22 In granting con-
struction authority, the Board expressed no concern with the railroad having
availed itself of state condemnation proceedings prior to obtaining authority to con-
struct.23 If Section 10901 applied as broadly as the opponents of Texas Central’s
project contend, Norfolk Southern’s pre-approval use of condemnation would have
been prohibited.

CONCLUSION

It bears repeating that “[t]he Board plays no role in any eminent domain pro-
ceedings and does not approve or disapprove any condemnation of private property
under state law.”24 Texas Central fully agrees. The narrow federal question present-
ly to the Board hinges on the meaning of the term “construct” in Section 10901. Be-
cause that term cannot reasonably be interpreted to include the administrative
property valuation phase of a Texas condemnation proceeding—especially where
the railroad has committed not to seek physical possession until the Board has ap-
proved the project—federal law should play no role in deciding whether, and when,

Texas Central can initiate such proceedings.

22 Norfolk Southern Corp. & Norfolk Southern Ry. Co.—Construction and Opera-
tion—Indiana Cty., Penn., Docket No. FD 33928 at 5 (May 16, 2003).

23 Id. at 12.

24 Tongue River at 13.



Respectfully submitted,
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