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EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35701 

PETITION OF NORFOLK SOUTHERN RAILWAY COMPANY 
FOR EXPEDITED DECLARATORY ORDER 

Norfolk Southern Railway Company ("Norfolk Southern" or "the Railroad"), by counsel, 

hereby petitions the Surface Transportation Board ("STB") for a declaratory order finding that 

eighteen inverse condemnation suits seeking nuisance damages resulting from the "noise, 

vibration, and discharges" from a rail line that has been operating for over a hundred years is a 

"remedy provided under ... state law" preempted by the Interstate Commerce Commission 

Termination Act, 49 U.S.C. Section 10501(b). 

Preliminary Statement 

This matter involves eighteen separate suits filed in the Circuit Court of Roanoke County, 

Virginia, by various plaintiffs against Norfolk Southern and Appalachian Power Company 

("APCO"). True and accurate copies of the suits are attached hereto, collectively, as Exhibit 1. 

Plaintiffs sued Norfolk Southern and APCO asking the court to declare that a "taking" or 

"damaging" has occurred that would allow a claim for ')ust compensation" under the eminent 

domain clause of the Virginia Constitution. As against the Railroad, the suits allege that "[t]he 

operation ofNorfolk Southern's rail line now constitutes a nuisance" and states that "noise, 

vibration, and discharges" have damaged plaintiffs' properties. (Compl. ~ 16). The rail line has 

been in place for over 100 years. 

The Plaintiffs' entire theory of recovery against Norfolk Southern (which Norfolk 

Southern disputes) is that, while the operation of the rail line may have created noise, vibration 
1 
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and dust for more than 1 00 years, it lowered the value of the Plaintiffs' property when defendant 

APCO removed trees between the rail line and the Plaintiffs' property in order to install power 

lines. The removal of these trees, so the theory goes, created a cause of action against the 

Railroad for inverse condemnation damages by virtue of the nuisance resulting from the 

operation of the rail line, even though the suits do not allege that the Railroad owns the property 

on which the trees grew or had any involvement in the removal of the trees, and even though the 

Railroad has operated its rail line in the same proper manner since the line was constructed in the 

1890s, long before the Plaintiffs acquired their property. 

Whether labeled "inverse condemnation" or nuisance claims, these suits arise under state 

law and seek damages resulting from the lawful operation of a rail line. Accordingly, the suits 

are preempted by ICCT A. 

Factual Background 

The Rail Line at Issue 

In 1890 Norfolk Southern's predecessor condemned the right of way on which it now 

operates the rail line about which the Plaintiffs complain. Attached hereto as Exhibit 2 are true 

and accurate copies of the condemnation orders associated with the proceeding. At the time of 

the condemnation proceedings, Virginia's Constitution authorized a recovery when property is 

"taken" for a public purpose. The Virginia Constitution did not authorize a recovery when 

property was merely "damaged" as a result of the use of property for a public purpose. 

These condemnation orders make clear that, notwithstanding the fact that Virginia did not 

recognize an inverse condemnation claim for damages at the time, the condemnation orders 

included an award for damages based on the residual effects of the proposed construction of the 

rail line. 

The condemnation orders provide that title to the land condemned was, by virtue of the 
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orders, "vested absolutely" in the Railroad. Between the time of the condemnation and the tum 

of the century, Norfolk Southern constructed a rail line and began its operation. At the time 

Norfolk Southern began operating the rail line, none of the Plaintiffs were even born, much less 

owned property adjacent to or near the operating rail line. 

In 1902, Virginia amended its Constitution to require just compensation not only for 

taking property, but also for damaging property. The relevant provision now reads "[T]he 

General Assembly shall not pass any law ... whereby private property shall be taken ... or 

damaged for public uses, without just compensation .... " V a. Const. Art. I, § 11 (emphasis 

added). Notably, the Plaintiffs in this case assert their "damage" under this section. 

The rail line at issue is, and always has been, an active rail line ofNorfolk Southern or its 

predecessors. 

The Plaintiffs' Property 

The rail line at issue has operated continuously since the 1890s. Since that time, there 

has been development in the area, including the development of the neighborhood in which all of 

the Plaintiffs now reside. Unless these Plaintiffs are more than 120 years old, they cannot 

contend that they owned property at any time prior to the construction and operation of the rail 

line. 

The property of the individual Plaintiffs is reflected in the true and accurate copies of 

maps attached here as Exhibits 3 and 4. As the maps clearly show, none of the Plaintiffs own 

property adjacent to Norfolk Southern's rail line. Instead, the land on which APCO erected its 

power line is adjacent to Norfolk Southern's right of way, creating a buffer between the Railroad 

and any of the Plaintiffs' property. As the maps reflect, some of the Plaintiffs O\Vn property 

adjacent to APCO's property, and some own property that is not adjacent to APCO's property, 

but separated from the Railroad by both APCO's property, the property of other Plaintiffs and a 
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public road. The property of one Plaintiff is separated even further, as reflected in the map 

attached as Exhibit 4. All, however, have filed mirror suits against the Railroad. 

The Allegations Against Norfolk Southern 

The suits allege that Norfolk Southern is a public service corporation and that the 

legislature has delegated to Norfolk Southern the power of eminent domain and that Norfolk 

Southern operates a rail line adjacent to property owned by APCO and that the rail line was 

constructed for a public purpose. (Compl. 114 and 17). 

The suits further allege that the rail line constitutes a nuisance by virtue of "noise and 

vibration as well as the discharge of smoke, dust, dirt and other particulates ... " and that this 

alleged nuisance interferes with the use and enjoyment oftheir property (Compl. 11 14 and 15). 

The suits do not allege an interest in the property on which APCO erected its 

transmission lines and do not allege an interest in the trees which were growing on APCO's 

property, and which allegedly created a "buffer" for the Plaintiffs. Nor do the suits allege 

negligence against either APCO or Norfolk Southern. 

The Damages Claimed 

The suits allege that, with APCO's removal of the trees," ... the rail line operation 

generates and disburses: coal dust that now trespasses on owner's property, vibrations that now 

shake the owner's home, noise that now enters the owner's home substantially interfering with 

its use as a home, and other deleterious effects on the owner's home." (Compl. 1 14). The suit 

further alleges that the operation of the rail line discharges "smoke, dust, dirt and other 

particulates from the rail line onto the owner's property" and that the operation of the rail line 

"now constitutes a nuisance." (Compl. 11 15-16). 

Specifically, the Plaintiffs insist that their property is now "less valuable, marketable and 

desirable" and ask the court to enter an order declaring that APCO and Norfolk Southern "have 
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taken and/or damaged the property of the owners" within the meaning of the Constitution of 

Virginia, and that a panel of commissioners be impaneled for the purpose of "determining and 

awarding just compensation .... " The suits also seek other damages pursuant to the inverse 

condemnation provision of the Virginia Code, including attorney's fees, costs and expert fees 

and "other disbursements and expenses .... " (Complaint, unnumbered final paragraph). 

Procedural Posture 

Under Virginia law, defendants are authorized to "demurrer" to suits if they fail to 

state a cause of action. Upon service of the eighteen suits attached hereto, Norfolk Southern 

demurred on numerous grounds, including ICCT A preemption. The matter was fully briefed 

by the parties. In response to Norfolk Southern's contention that the suits were preempted, 

Plaintiffs argued that ICCTA preemption has no application to inverse condemnation claims, 

citing the STB's decision in Mark Lange, STB Finance Docket No. 35037 (Jan. 24, 2008). 

Norfolk Southern replied that Mark Lange supports its position, as the STB preempted all state 

law claims, leaving only an inverse condemnation claim as a result of a federal taking, which 

the United States Constitution prohibits without just compensation. The eighteen suits at issue 

do not involve a federal taking, but allege facts amounting to nothing more than a nuisance 

claim. 

The matter was scheduled for oral argument on October 29, 2012 before the Honorable 

Robert P. Doherty, Jr. Attached hereto as Exhibit 5 is a true and accurate copy of the entire 

transcript from the hearing, which lasted only a few minutes, as transcribed by the court 

reporter. As the transcript reflects, Judge Doherty expressed concern over his ability to timely 

rule on the matter in light of a heavy workload coupled with his pending retirement in March 

of2013. 
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THE COURT: I want to interject, I brought this out to show everybody. I am 
scheduled to retire March 1st. Those are the opinions I have got to write right 
now. Starting today I am going to start carrying that stuff horne at night. I just 
wanted to let you know in advance if you get a chance to look at that. 

I have to write those opinions because I don't know the answer. I have to look 
them up, you all can take a look at that. If you can picture a bottom line that is 
where your case is. 

Hearing Transcript at 6. The clear implication from Judge Doherty is that it would be some time 

before he could rule on the pending Demurrers. 

Later in the hearing, Judge Doherty suggested that the parties would be better served by 

submitting the ICCTA preemption issue to the Surface Transportation Board. During argument 

on the ICCTA preemption issue, the Court interrupted: 

THE COURT: Let me interrupt you? 

Mr. Bryant: Sure. 

THE COURT: If that is the case, why couldn't you remove this to the Surface 
Transportation Board .... 

THE COURT: The reason I am raising this is because I have shown you my 
schedule .... 

THE COURT: We are talking about not a couple of months, but a long time ... 

And if the Surface Transportation Board is a lot faster, there is an excellent 
chance that I could end up in something like this and not get it done before I retire 
and that is the reason I ask. 

Hearing Transcript at 14-16. Counsel for Norfolk Southern made clear that parties often ask 

state courts to stay proceedings so that they can petition the Surface Transportation Board, and 

that Norfolk Southern was comfortable taking that approach. Hearing Transcript at 17. 

Thereafter, the court recessed so the parties could discuss the matter. 

Ultimately, the parties agreed that Norfolk Southern could file a petition with the STB, 

and that the state court suits would be transferred to the Honorable Clifford R. Weckstein, and 
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that a hearing on the pending demurrers would be rescheduled for December 10, 2012, and an 

agreed order to that effect was entered by the court in all eighteen cases on November 14, 2012. 

A true and accurate sample copy of the Order is attached as Exhibit 6. In light of Judge 

Doherty's suggestion, Norfolk Southern files this Petition. In the interest of judicial efficiency, 

Norfolk Southern has filed a motion asking the Roanoke County Circuit Court to stay its 

consideration of the ICCTA preemption defense, deferring to the Surface Transportation Board 

on the issue. 

Argument 

In summary, Norfolk Southern maintains that these suits represent a "remedy under state 

law" directly aimed at transportation by a rail carrier. Each suit amounts to a claim for damages 

directly resulting from an alleged "nuisance" created by virtue ofNorfolk Southern's operation 

of its rail line. ICCT A makes clear that the Surface Transportation Board has exclusive 

jurisdiction over the operation of rail lines and that ICCTA preempts any and all federal and state 

remedies directed at rail transportation. 

If a remedy is directed at rail transportation, it is automatically preempted under ICCTA 

with one exception. As ICCTA was passed pursuant to the authority of the Supremacy Clause, it 

is the law of the land and can preempt any other federal law and all state and local laws. But 

neither ICCTA nor any other federal statute can preempt remedies rooted in protections afforded 

by the United States Constitution itself. For this reason, inverse condemnation suits seeking 

damages for afederal taking are not preempted under ICCTA, as the right to compensation is 

guaranteed under the United States Constitution. But these suits do not and cannot allege a 

federal taking. They are remedies arising under state law seeking nuisance damages and are, 

therefore, preempted by ICCTA. 
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A. ICCTA PREEMPTION GENERALLY 

The Supremacy Clause of the United States Constitution states that "the laws of the 

United States ... shall be the supreme law of the land ... any thing in the constitution or laws of 

any state to the contrary notwithstanding." U.S. Const. art. VI, cl. 2. "[T]he doctrine of 

preemption- rooted in the Constitution's Supremacy Clause- permits Congress to expressly 

displace state or local law in any given field." Nmfolk S. Ry. Co. v. City of Alexandria, 608 F.3d 

150, 156 (4th Cir. 201 0) (internal citation omitted). When Congress expressly displaces state or 

local law in a given field, preemption is mandatory. E.g., English v. Gen. Elec. Co., 496 U.S. 72, 

79 (1990) ("Preemption fundamentally is a question of congressional intent, and when Congress 

has made its intent known through explicit statutory language, the courts' task is an easy one.") 

(citation omitted); Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 95 (1983) ("Pre-emption ... is 

compelled whether Congress' command is explicitly stated in the statute's language or implicitly 

contained in its structure and purpose.") (citation omitted); Jones v. Rath Packing Co., 430 U.S. 

519, 525 (1977) ("[W]hen Congress has unmistakably ordained that its enactments alone are to 

regulate a part of commerce, state laws regulating that aspect of commerce must fall.") (citation 

omitted); Zeran v. Am. Online, Inc., 129 F.3d 327, 334 (4th Cir. 1997) (same). 

Enacting ICCTA, Congress has expressly displaced remedies under state law that 

regulate rail transportation. Specifically, 49 U.S.C. Section 1050l(b) states, in pertinent part: 

[R]emedies provided under this part with respect to regulation of rail 
transportation are exclusive and preempt the remedies provided under federal 
or state law. 

Courts have construed "remedies" for purpose ofiCCTA preemption to include any and all 

claims for damages, regardless of the theory, including claims for damages arising out of an 

alleged nuisance. See Pace v. CSX Transp., Inc., 613 F .3d 1066, 1069 (11th Cir. 201 0) ("[T]he 

language of section 1 050 I (b) plainly conveys Congress's intent to preempt all state law claims 

1-l 132354.4 
ll/27/2012 

8 



pertaining to the operation ... of a side track. Accordingly, we hold that the [plaintiffs'] state 

law nuisance claim for monetary relief is expressly preempted by the ICCT A."). 

ICCTA's preemption of damages claims rests on the fact that a claim for damages has the 

same effect as imposing unreasonable restrictions on rail transportation through laws or 

regulations. See, e.g., Suchan v. Wis. Cent. Ltd., No. 04-C-0379-C, 2005 WL 568057, at *4 

(W.D. Wis. Feb. 23, 2005) ("Allowing plaintiff to obtain a monetary ... remedy ... is not 

significantly different from allowing the state to impose restrictions on defendant through laws 

and regulations."); Guckenberg v. Wis. Cent. Ltd., 178 F. Supp. 2d 954,958 (E.D. Wis. 2001) 

("Indeed, 'state regulation can be as effectively exerted through an award of damages as through 

some form of preventive relief."') (quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 521 

(1992)). Accordingly, under ICCTA, a plaintiff is preempted from accomplishing in a suit for 

damages that which a state or locality is preempted from accomplishing through regulation. 

The STB has specifically held that condemnation proceedings are among those remedies 

preempted by ICCT A, as "[ c ]ondemnation can be a form of regulation, and using state imminent 

domain law to condemn railroad property or facilities for another use that would conflict with the 

rail use 'is exercising control--the most extreme type of control--over railroad transportation as 

defined in [49 U.S.C.] 10102(9)."' Norfolk Southern Railway Company and the Alabama Great 

Southern Railway Company--Petition for Declaratory Order, STB Finance Docket No. 35196 

(Release date March 1, 201 0). If condemnation proceedings that interfere with rail 

transportation are "state law remedies" preempted by ICCT A, then certainly inverse 

condemnation proceedings that unreasonably interfere with interstate commerce are preempted 

as well. 

B. THE PLAINTIFFS' CLAIMS ARE PREEMPTED UNDER ICCTA 

The suits allege that "[t]he operation ofNorfolk Southern's rail line now constitutes a 
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nuisance," and that "noise, vibration, and discharges" have damaged the Plaintiffs' property. 

(Compl. ~ I 6). Aside from the Railroad's "operation" of its rail line, the suits identify no other 

act or omission contributing to the alleged nuisance. Operating a rail line is the very essence of 

"transportation by rail" as defined in the Interstate Commerce Commission Termination Act 

("ICCT A"). 1 ICCTA created the STB and granted it exclusive jurisdiction over transportation by 

rail carriers, specifically preempting any and all remedies, both federal and state, in any way 

associated with such transportation. 49 U.S.C. § 10501(b).2 Because the suits allege (1) a state 

law remedy seeking damages resulting from (2) transportation by rail, the Plaintiffs' claims are 

preempted by ICCT A. 

1. These Suits Seek a State Law Remedy 

a. All State Law Remedies are Preempted 

The gravamen of Plaintiffs' claim is that Norfolk Southern's rail line, by generating 

1 ICCTA defines transportation to include: 

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility, 
instrumentality, or equipment of any kind related to the movement of passengers or property, or 
both, by rail, regardless of ownership or an agreement concerning use; and 

(B) services related to that movement, including receipt, delivery, elevation, transfer in transit, 
refrigeration, icing, ventilation, storage, handling, and interchange of passengers and property[.] 

49 u.s.c. 10102(9). 

2 Specifically, ICCT A reads as follows: 

(b) The jurisdiction of the Board over -

(I) Transportation by rail carriers, and the remedies provided in this part with respect 
to ... routes, service and facilities of such carriers; and 

(2) The construction, acquisition, operation, abandonment or discontinuance of spur, 
industrial, team, switching, or side tracks, or facilities, even if the tracks are located, or intended to 
be located, entirely in one state, 

is exclusive. Except as otherwise provided in this part, the remedies provided under this part with 
respect to regulation of rail transportation are exclusive and preempt the remedies provided under 
federal or state law. 

49 u.s.c. § l050l(b). 

1-1132354.4 
ll/27/20i2 

10 



noise, vibrations, and discharges, constitutes a nuisance, and that Plaintiffs are entitled to a 

monetary remedy for that nuisance under the eminent domain clause of the Virginia 

Constitution.3 The inverse condemnation claims are a "state law remedy." Virginia's 

Constitution provides for a right to compensation where an entity vested with the power of 

condemnation either physically takes a plaintiffs property or damages it in some way that is 

recognized under the common law, such as by creating a nuisance. V a. Const. art. I, § 11.4 

Accordingly, even assuming, arguendo, that Plaintiffs could state valid inverse condemnation 

claims,5 they are subject to ICCTA preemption as they are state law claims. 

Which state law theory the Plaintiffs proceed under, whether it be inverse 

condemnation under the Virginia Constitution, common law nuisance, or some other theory of 

recovery, is irrelevant; preemption still applies. U.S. Const. art. VI, cl. 2 ("The law of the 

United States ... shall be the supreme law of the land ... anything in the Constitution or laws of 

any state to the contrary notwithstanding.") (emphasis added). Cf Kiser v. CSX Real Prop., 

Inc., No. 8:07-cv-1266-T-24-EAJ, 2008 WL 4866024 (M.D. Fla. Nov. 7, 2008) ("All state-

born attacks aimed at the target, no matter the weapon used, are rebuffed by the shield of 

federal supremacy."). 

3 Specifically, Plaintiffs allege that by operating its rail line, Norfolk Southern has "taken and/or damaged" 
Plaintiffs' property, "within the meaning of Article I, Section II of the Constitution of Virginia" because "noise, 
vibration, and discharges" from the rail line now "constitute a nuisance" and have "decreased [the] market value" of 
Plaintiffs' property. (Compl. ,, 16 & final, un-numbered paragraph.) 

4 "Damaged" under the applicable clause of the Virginia Constitution means damaged in some way that would, if 
inflicted by a private actor, be compensable under the common law. E.g., City of Lynchburg v. Peters, 156 Va. 40, 
49 (1931); Lambert v. City of Norfolk, 108 Va. 259, 262 (1908) (holding that the plaintiff's damages were not 
compensable under this clause because "[s]uch considerations as constitute the basis of the plaintiffs claim were not 
recognized at common law as ground for a recovery of damages."). 

5 Norfolk Southern does not concede that the suits allege a valid claim for inverse condemnation under Virginia law. 
Norfolk Southern has filed a demurrer to the Plaintiffs' Complaints which is scheduled for hearing on December 10, 
2012, at which Norfolk Southern will argue that the suits fail to state a cause of action under Virginia law. 
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b. State Law Inverse Condemnation Claims Are No Exception 

Plaintiffs argue that ICCTA does not preempt inverse condemnation claims.6 There is no 

such rule. ICCTA is a federal statute, and under the Supremacy Clause, no state law is immune 

to preemption by a federal statute, even if it arises under a state constitution. U.S. Const. Art. 

VI, cl. 2 ("[T]he Laws of the United States ... shall be the supreme law of the land ... anything 

in the constitution or laws of any state to the contrary notwithstanding.") (emphasis added). 

Furthermore, where Congress has expressly displaced state law in a given field, as it has with 

ICCTA in the field of rail transportation, preemption is mandatory. E.g., Shaw v. Delta Airlines, 

Inc., 463 U.S. 85,95 (1983)(" Pre-emption ... is compelled whether Congress' command is 

explicitly stated in the statute's language or implicitly contained in its structure and 

purpose.")( citation omitted). 

Plaintiffs, in attempting to circumvent mandatory preemption under ICCT A, rely 

exclusively on Mark Lange, STB Finance Docket NO. 35037 (Jan. 24, 2008). Their reliance is 

misplaced. In the Mark Lange case, the STB held that each of Mr. Lange's state law claims were 

preempted. The only claim the STB held not preempted was Mr. Lange's physical taking claim, 

which the STB specifically noted is guaranteed under the 5th and 14th Amendments to the 

United States Constitution. 7 Regarding this claim, the STB reached the unsurprising conclusion 

that ICCTA, which is a federal statute, does not and cannot preempt claims asserting rights 

guaranteed under the United States Constitution. This proposition has been settled for more than 

6 Norfolk Southern originally demurred to the Plaintiffs' Complaints, arguing to the circuit court, inter alia, the 
claims are barred as preempted under ICCTA. As discussed supra, during oral argument the judge, whose 
retirement was pending, suggested that Norfolk Southern submit the ICCTA preemption issue to the Surface 
Transportation Board, and that the parties transfer the case to another judge. 

7 The railroad physically invaded Mr. Lange's property by building a fence across it, literally cutting off Mr. 
Lange's access to part of his property, and then using that part to store railroad equipment. 
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200 years. Marbury v. Madison, 5 U.S. (I Cranch) 137, 176-77 (1803) ("[A]n act of the 

legislature, repugnant to the constitution, is void."). 

Plaintiffs' claims are quite different from Mr. Lange's. Unlike Mr. Lange, Plaintiffs 

have failed to allege facts amounting to a physical taking of their property and assert no right 

protected by the United States Constitution. Their claim is that noise, vibrations, and 

discharges from Norfolk Southern's trains "damage and/or take" their property. The United 

States Supreme Court has specifically held that this type of damage does not constitute a taking 

under the federal constitution. Richards v. Wash. Terminal Co., 233 U.S. 546, 553-54 (1914). 

The Washington Terminal case involved damages "resulting from the maintenance of an 

alleged nuisance by defendant by means of the operation of a railroad and tunnel upon its own 

lands near to, but not adjoining, those of the plaintiff." ld. at 548. Thus, the claim before the 

Supreme Court in Washington Terminal involved damages identical to those claimed by the 

Plaintiffs here. The Court then discussed the railroad's authority to condemn property for the 

specific purpose of constructing a rail line, noting that the United States Constitution required 

compensation for any property "taken" for this public purpose. ld. at 552-53. 

The Court then framed the pivotal issue: whether a "taking" exists as a result of damage 

to adjacent property by virtue of the smoke, vibration and similar annoyances incidental to the 

operation of a rail line. ld. at 554. The Court concluded as follows: 

Any diminution in the value of property not directly invaded or peculiarly 
affected, but sharing in the common burden of the incidental damages arising 
from the legalized nuisance, is held not to be a "taking" within the constitutional 
prov1Slon. 

I d. In short, the Supreme Court of the United States held that the exact type of damages alleged 

in the instant case - a nuisance resulting from the operation of a rail line on nearby property -

does not amount to a "taking" under the United States Constitution. 
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These eighteen suits do not allege that the Railroad took the Plaintiffs' property and used 

it for any purpose at all. They allege nothing more than nuisance damages resulting from the 

proper operation of a railroad. 8 Such a claim is the quintessential "state law remedy" directed at 

rail transportation that ICCTA preempts. 

An inverse condemnation proceeding is no different than any other state law remedy. If 

an inverse condemnation suit seeking nuisance damages is aimed at transportation by a rail 

carrier, it is preempted. See Norfolk Southern Railway Company and the Alabama Great 

Southern Railway Company--Petition for Declaratory Order, STB Finance Docket No. 35196 

Released March 1, 2010 (finding that a condemnation proceeding pursuant to state imminent 

domain law is preempted under ICCT A when the proceeding unreasonably interferes with how 

the railroad operates its trains and conducts its rail transportation activities). 

2. The State Law Remedy Is Directly Related to Transportation by Rail Carrier 

The test for whether ICCT A preempts state law claims is whether the claim is directed at 

"transportation by rail carrier." If so, it unreasonably interferes with interstate commerce and is 

preempted. In the context of nuisance and related claims, this standard is met whenever the 

complained of activity is directly related to transportation by rail carrier. Pace v. CSX Transp., 

Inc., 613 F.Jd 1066, 1069 (11th Cir. 2010). Norfolk Southern's "operation" of its rail line 

clearly is "transportation by rail carrier." 

First, there is no dispute that Norfolk Southern is a rail carrier as defined in 49 USC 

101 02(5). Second, the activity at issue clearly is "transportation" as defined at 49 USC 

101 02(9). Congress broadly defined the term "transportation" to include "a locomotive, car, 

8 The suits not only fail to allege conduct amounting to a federal taking by the Railroad, they also fail to allege 
conduct amounting to a taking by co-defendant APCO. Removing trees on your own property cannot possibly 
amount to a federal taking. Nor does the erection of power lines, regardless of whether they diminish the value of 
adjacent property. See Byler v. Va. Elec. & Power Co., Va. _, 731 S.E.2d 916 (2012)(a copy attached as 
Exhibit 7). 
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vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility, instrumentality, or 

equipment of any kind related to the movement of passengers or property, or both, by rail" and 

"service related to that movement." 49 USC 10102(9). The only activity Plaintiffs allege 

Norfolk Southern to have engaged in is operating a rail line. (Compl. ~ 13.) ("Norfolk Southern 

operates a rail line .... "). Operating a rail line is the quintessential function of a railroad; it is 

the sheer essence of what a railroad does. Norfolk Southern's operation of the rail line at issue is 

unquestionably covered by this broad definition of transportation. The rail line at issue is, and 

always has been, an active rail line. 

Where nuisance-related claims arise out of activity directly related to transportation by 

rail carrier, the courts have consistently held that ICCTA preemption applies. See e.g., Pace v. 

CSX Transp., Inc., 613 F.3d 1066 (11th Cir. 201 0). In Pace, the plaintiffs sued a railroad for 

nuisance because the railroad had built a new sidetrack near their property, and the new sidetrack 

"caused an increase in noise and smoke due to the traffic on the track and made their land 

virtually unusable." /d. at 1 068. The railroad moved for summary judgment on the ground that 

ICCTA preempted the plaintiffs' claim. /d. The district court granted summary judgment, and 

the 11th Circuit affirmed: 

[S]ection 1050l(b) plainly conveys Congress's intent to preempt all state law 
claims pertaining to the operation or construction of a side track. Accordingly, 
we hold that the Pace family's state law nuisance claim ... is expressly preempted 
by ICCTA." 

!d. at 1069. 

Courts have consistently held that alleged nuisance claims arising out of rail 

transportation are preempted under ICCT A. See, e.g., Smith v. CSX Transp., Inc., 381 Fed. 

App 'x 885 (11th Cir. 201 0) (per curiam) (affirming the district court's grant of summary 

judgment on ICCTA preemption grounds where the plaintiff complained that the railroad's 
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operation of a sidetrack near his home constituted a nuisance); Kiser v. CSX Real Prop., Inc., 

No. 8:07-cv-1266-T-24-EAJ, 2008 WL 4866024 (M.D. Fla. Nov. 7, 2008) (granting summary 

judgment to the defendant on ICCT A preemption grounds where the plaintiff complained that 

the construction of an intermodal railway facility would constitute a nuisance to neighboring 

property owners by flooding them with light, vibrations, and noise); Suchan v. Wis. Cent. Ltd, 

No. 04-C-0379-C, 2005 WL 568057, at *4 (W.D. Wis. Feb. 23, 2005) (holding that "[ICCTA] 

preempts Wisconsin nuisance law expressly, when an effort is made to apply the law to tracks 

used in providing rail transportation service .... ") (emphasis in original); Maynard v. CSX 

Transp., Inc., 360 F. Supp. 2d 836 (E.D. Ky. 2004) (granting the railroad's motion for summary 

judgment on the ground that ICCTA preempted the plaintiffs claim that the railroad's tracks 

created a nuisance by blocking drainage and causing water to pool on the plaintiffs property); 

Guckenberg v. Wis. Cent. Ltd, 178 F. Supp. 2d 954 (E.D. Wis. 2001) (granting the railroad's 

motion for summary judgment on the ground that ICCTA preempted the plaintiffs claim that 

traffic on the railroad's tracks constituted a nuisance because of the noise it created); cf Pere 

Marquette Hotel Partners, L.L.C. v. United States, No. CIV.A.09-5921, 2010 WL 925297 (E.D. 

La. Mar. 10, 2010) (granting the railroad's motion to dismiss for failure to state a claim on the 

ground that ICCT A preempted the plaintiffs claim that the railroad's negligence in the design of 

its rail beds caused flooding during Hurricane Katrina); In re Katrina Canal Breaches Consol. 

Litig., No. 05-4182,2009 WL 224072 (E.D. La. Jan. 26, 2009) (same); City ofCayce v. Norfolk 

S. Ry. Co. 706 S.E.2d 6 (S.C. 2011) (holding that ICCTA preempted a city anti-nuisance 

ordinance under which the railroad would have been required to pay fines and remove rust and 

graffiti from a railroad overpass). 

As long as the activity is related to rail transportation, preemption applies. For example, 

if a railroad's tracks contribute to flooding on a plaintiffs property, the plaintiffs claim would 
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be preempted by ICCTA, regardless of the theory of recovery because railroad tracks are directly 

related to transportation by rail. See, e.g., Pere Marquette Hotel Partners, L.L.C. v. United 

States, No. 09-5921, 2010 WL 925297 (E.D. La. Mar. 10, 2010) (negligence); Maynard v. CSX 

Transp., Inc., 360 F. Supp. 2d 836, 842 (E.D. Ky. 2004) (nuisance and negligence). Similarly, 

where a plaintiff complains of noise and vibrations from a railroad operation, ICCT A preempts 

his claim regardless of his theory of recovery. See, e.g., Rushing v. Kansas City S. Ry. Co., 194 

F. Supp. 2d 493, 499-501 (S.D. Miss. 2001) (applying the same analysis to the plaintiffs' 

nuisance and negligence claims arising out of a noisy switching station). The same analysis is 

appropriate in the instant case, where Plaintiffs seek monetary compensation for a nuisance 

under the eminent domain clause of the Virginia Constitution. (Compl. ~~ 16 & final, un-

numbered paragraph. )9 

3. State Law Nuisance Claims Survive Preemption Only When They Are Aimed At 
Activity Other Than Rail Transportation 

In the few instances where courts have held nuisance claims against railroads are not 

preempted, the claims arose out of activity other than transportation by a rail carrier. In 

Emerson v. Kansas City Southern Railway Co., 503 F.3d 1126, 1129 (lOth Cir. 2007), for 

example, the plaintiffs alleged that the railroad created a nuisance by improperly disposing of 

railroad ties and vegetation debris in a drainage ditch. The build-up of this debris in the 

drainage ditch led to flooding on the plaintiffs' property. ld. The court held that ICCTA did 

not preempt this claim because maintenance of the ditch was not directly related to rail 

transportation. ld. at 1133. 

9 Note that federal law preempts state constitutional provisions to the exact same extent that it preempts state statutes 
and common law. U.S. Const. art. VI, cl.2 ("[T]he laws of the United States ... shall be the supreme law of the land 
... any thing in the constitution or laws of any state to the contrary notwithstanding.") (emphasis added). 
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The court in Rushing v. Kansas City Southern Railway Co., 194 F. Supp. 2d 493 (S.D. 

Miss. 2001), reached a similar conclusion, and reflects the distinction between claims arising out 

of rail transportation and claims arising out of other activity. Rushing involved a noisy railroad 

switching station and a twelve foot earthen berm that the railroad had built to reduce noise. !d. at 

496. The court dismissed the plaintiffs' noise and vibration nuisance claim on ICCTA 

preemption grounds but denied the railroad's motion to dismiss the part of the plaintiffs' claim 

that alleged that the berm had caused water to pool on the plaintiffs' property. !d. The court 

held that, unlike the operation of a switching station which was directly related to rail 

transportation, the construction of a sound reducing berm was not necessary for rail 

transportation. !d. 

C. PREEMPTION OF PLAINTIFFS' CLAIM IS GOOD POLICY 

Although the law on this matter speaks for itself, and although the matter before the STB 

represents as clear-cut a case for preemption under ICCTA as one could imagine, it is 

nevertheless worthwhile to review why ICCTA preemption is good policy. Congress's purpose 

in passing ICCTA was to reduce regulatory barriers in the railroad industry by establishing an 

exclusive federal regulatory scheme. See, e.g., Cedarapids, Inc. v. Chicago, Cent. & Pac. R. 

Co., 265 F. Supp. 2d 1005, 1011 (N.D. Iowa 2003) ("Congress intended for the ICCTA to 

significantly reduce the regulation of such industries . . . . Congress sought to federalize many 

aspects of railway regulation that previously had been reserved for the states in an effort to 

ensure the success of [its] attempt to deregulate and thereby revitalize the industry."). See also 

49 U.S.C. § 10101 ("In regulating the railroad industry, it is the policy ofthe United States 

Government ... (7) to reduce regulatory barriers to entry into and exit from the industry.") If 

ICCTA did not preempt state law nuisance-related claims, these claims would have the effect of 

regulating railroads and thereby thwarting the exclusivity of the federal regulatory scheme. See, 
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e.g., A&W Props., Inc. v. Kansas City S. Ry. Co., 200 S.W.3d 342,349 (Tex. Ct. App. 2006) 

("[W]hen a state requires a railroad to pay damages to a civil litigant for a claim related to the 

railroad's operations, that claim is the equivalent of state regulation of the railroad."). Accord 

Guckenberg v. Wis. Cent. Ltd., 178 F. Supp. 2d 954, 958 (E.D. Wis. 2001) ("Indeed, 'state 

regulation can be as effectively exerted through an award of damages as through some form of 

preventive relief."') (quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 521 (1992)). 

If these suits are allowed to proceed, the implication on the operation of a rail line could 

not be overstated. In essence, every nuisance case which is now preempted by ICCT A could 

somehow be revived if only the state legislature would add a provision to its inverse 

condemnation law allowing for a damages claim. Even more alarming, there is little or nothing a 

railroad could do to protect itself from suit. Here, the Railroad is facing eighteen separate 

lawsuits, not a single one of which involves property taken by the Railroad. In fact, not a single 

case involves property that is even adjacent to the Railroad. As the map attached as Exhibit 3 

reflects, eight suits involve property adjacent to the power company's easement, only six of 

which are adjacent to property on which trees were removed. Another four suits involve 

property across the street in the neighborhood, separated from the rail line not only by APCO's 

property, but also by the property of other Plaintiffs and a public road. There are six suits 

involving property even deeper in the neighborhood. Under the theory of these cases, every 

single plaintiff who can claim an "increase" in noise, dust or vibration by virtue of the removal 

of the tree barrier has a cause of action against the Railroad for nuisance damages. 

While the Plaintiffs may argue that the facts of this case are unique in that it involves 

APCO's removal of a tree barrier, APCO's involvement in the matter is largely irrelevant. 

Under the Plaintiffs' theory, they would have an inverse condemnation cause of action for 

nuisance damages whenever any "barrier" is removed by a third party. In order to avoid 
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nuisance-related claims for noise, vibration, and discharges railroads would have to condemn 

ever wider rights of way and avoid operating in densely populated areas. Even when the 

Railroad builds through a completely deserted area, the suits could still come if (as is the case 

here) plaintiffs purchase property in neighborhoods that develop near a railroad line and then 

claim inverse condemnation "nuisance" damages when someone removes anything that buffers 

the plaintiffs from the effects of a properly operating rail line. This is, of course, precisely what 

Congress sought to avoid by expressly preempting "remedies provided under federal or state 

law." 49 U.S.C. § 10501(b). 

Based on the foregoing, Norfolk Southern Railway Company respectfully requests this 

Board to: 

(1) Institute a declaratory order proceeding; 

(2) Allow Norfolk Southern to conduct any appropriate discovery, including 

depositions, document production and other discovery pursuant to 49 C.F.R. §§1114.21, 

et seq.; and 

(3) Proceed to determine that the inverse condemnation suits for damages filed in the 

Circuit Court for Roanoke County are preempted by the Interstate Commerce Commission 

Termination Act. 

REQUEST FOR EXPEDITED CONSIDERATION 

Norfolk Southern currently faces eighteen separate lawsuits filed in Roanoke County 

Circuit Court seeking nuisance damages under an inverse condemnation theory of liability. If 

these claims are preempted by ICCTA, the cases are dismissed. The Circuit Court for Roanoke 

County where the cases are pending has suggested that the STB is more suitable to make this 

determination. Simultaneously with filing this Petition, Norfolk Southern has filed a Motion 

with the Circuit Court for Roanoke County to stay consideration of the ICCTA preemption issue. 
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Expedited consideration is requested as a resolution of the ICCTA preemption issue is absolutely 

necessary in order to fully resolve these suits. 

CONCLUSION 

For the foregoing reasons, Norfolk Southern Railway Company respectfully requests that 

the Board grant this Petition, and award Norfolk Southern the relief requested. 

VERIFICATION 

I, Gary A. Bryant, declare under penalty of perjury that the foregoing is true and correct. 

Further, I certify that I am qualified and authorized to file this pleading. 

Executed on November 27,2012. 
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John M. Scheib 
Norfolk Southern Railway Company 
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Roanoke, Virginia 24018 

Roy A. Richardson 
3918 Janney Lane 
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Michael and Deborah Agee 
3934 Lenora Road 
Roanoke, Virginia 24018 

James A. Hill 
4019 Crawford Road 
Roanoke, Virginia 24018 

Dianne M. Maxey 
3935 Crawford Place 
Roanoke, Virginia 24018 

Dale and Dee Pfeiffer 
3922 Adair Circle 
Roanoke, Virginia 24018 

Sakhone Manivong 
3641 Janney Lane 
Roanoke, Virginia 24018 

C. Richard Cranwell, Esquire 
Cranwell Moore & Emick, PLC 
P. 0. Box 11804 
Roanoke, Virginia 24022 

Richard and Barbara Schilling 
3634 Janney Lane 
Roanoke, Virginia 240 18 

Nancy Doyle and Susan Doyle 
3706 Janney Lane 
Roanoke, Virginia 24018 

Katherine A. Durham 
3918 Adair Circle, SW 
Roanoke, Virginia 24018 

Joshua Wilkinson 
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Roanoke, Virginia 24018 

Joseph and Jennifer Burtch 
3619 Janney Lane 
Roanoke, Virginia 24018 

Angelo and Robin Juliano 
3732 Janney Lane 
Roanoke, Virginia 24018 

Matthew and Cynthia Owens 
3635 Janney Lane 
Roanoke, Virginia 24018 

Ronald J. a.11d Christine A. Sustakoski 
3917 Adair Circle 
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3953 Park Lane 
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Henry E. Howell, III, Esquire 
The Eminent Domain Litigation Group, PLC 
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Norfolk, Virginia 23510 

22 



Phillip V. Anderson, Esquire 
Frith Anderson & Peake, PC 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

DAVID W. JONES, 

Complainant, 

V. Case No.: t Ll { -l ()l{ lo 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, David W. Jones (hereinafter referred to as 

"Owner"), by counsel, and for and in support of his inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. The Complainant, Owner, owns and resides on the property located on 

Janney Lane. 



2. At all times material herein, Owner has resided at 3624 Janney Lane as his 

home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision ofthe State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27, 2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that Owner 

cannot buffer his home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built his home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO' s towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to his property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's horne. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's horne 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's horne, noise that now enters Owner's horne substantially 

interfering with its use as a horne, and other deleterious effects on Owner's horne. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

I 7. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in ]awful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 ofthe Constitution ofVirginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution of Virginia without paying just 

compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature ofthis case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540-344-1000 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

DAVID W. JONES 

~/~&;;;;» 
By~:......---'~"-------"---------

Counsel 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

RICHARD SCHILLING 

and 

BARBARA SCHILLING, 

Complainants, 

v. Case No.: C L! I., I b'-11 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Richard Schilling and Barbara Schilling 

(hereinafter "Owners"), by counsel, and for and in support of their inverse condemnation 

Complaint for Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 

25.1-420, and for their Common Law Breach of Article I Section 11 of the Virginia 

Constitution, state the following in support of these complaints: 

1. The Complainants, Richard Schilling and Barbara Schilling, own and reside 

on the property located on Janney Lane. 



2 At all times material herein, the Owners have resided at 3634 Janney L~ne as 

their home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27, 2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' properly, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 

8. The electrical transmission towers are at such a height that the Owners 



cannot buffer their home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and the Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owners' 

home, has damaged theOwners' property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence onthe 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of the Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners'home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners'property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property ofthe Owners is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 



18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 ofthe Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property ofthe Owners 

within the meaning of Article I, Section 11 of the Constitution ofVirginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

RJCHARD SCIDLLING 
BARBARA SCHILLING 

By:~ 
Counsel 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

SANDRA ATKINS, 

Complainant, 

V. Case No.: C L-{ ( -{ bl/( 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
do Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA23510-2191 

CO~LAINTFORDECLARATORYJUDGMENTPURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Sandra Atkins (hereinafter "Owner"), by counsel, 

and for and in support of her inverse condemnation Complaint for Declaratory Judgment 

Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and for her Common Law 

Breach of Article I Section 11 ofthe Virginia Constitution, states the following in support of 

these complaints: 

I. The Complainant, Owner, owns and resides on the property located on 

Janney Lane. 



2. At all times material herein, Owner has resided at 3628 Janney Lane as her 

home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that Owner 

cannot buffer her home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built her home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to his property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 ofthe Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation of Norfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation of Norfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to her property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution ofVirginia without paying just 

compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature ofthis case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

SANDRA ATKINS 

By~ 
ounsel . 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

NANCY DOYLE 

and 

SUSAN DOYLE, 

Complainants, 

v. Case No.: 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Nancy Doyle and Susan Doyle (hereinafter 

"Owners"), by counsel, and for and in support of their inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and 

for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 

1. The Complainants, Nancy Doyle and Susan Doyle, own and reside on 

the property located on Janney Lane. 



2 At all times material herein, the Owners have resided at 3706 Janney Lane as 

their home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code ofVirginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (k V) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and the Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result ofthe electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwners' 

home, has damaged theOwners' property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence onthe 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of the Owners' 

horne. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners'home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners'property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust~ dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value.The property of the Owners is less valuable, marketable and desirable. 

17. The operation of Norfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 



18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 of the Constitution of Virginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1 000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

NANCY DOYLE 

sus~ 
By: ~ 

7 
Counsel 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

ROY A. RICHARDSON, 

Complainant, 

v. Case No.: CL\ \-\ oq~ 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Roy A. Richardson (hereinafter referred to as 

"Owner"), by counsel, and for and in support of his inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. The Complainant, Owner, owns and resides on the property located on 

Janney Lane. 



2. At all times material herein, Owner has resided at 3 918 Janney Lane as his 

home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the -state Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the san1e authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that 0-wner 

cannot buffer his home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation of Norfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built his home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to his property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 ofthe Constitution of Virginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before dan1aging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution ofVirginia without paying just 

compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condenmation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540-344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

ROY A. RICHARDSON 

By:~ 
Counsel ----

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

KATHERINE A. DURHAM, 

Complainant, 

V. Case No.: Cl-\ \ -l aq q 
APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Katherine A. Durham (hereinafter referred to as 

"Owner"), by counsel, and for and in support of her inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and 

for her Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. The Complainant, Owner, owns and resides on the property located on 

Adair Circle, SW. 



2. At all times material herein, Owner has resided at 3918 Adair Circle, SW as 

her home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 ofthe Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

''Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that Owner 

cannot buffer her home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built her home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO' s project caused to her property within the meaning of 

Article I, Section 11 of the Constitution ofVirginia. 

12. The electrical transmission towers and Jines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution of Virginia without paying just 

compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P .L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540-344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

KATHERINE A. DURHAM 

By: d:e2:-~---:: 
Counsel ~-

THE EMINENT DOMAIN LITIGATION GROUP, P .L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

LINDA R. LEFEVER, 

Complainant, 

v. Case No.: C- L-1 \ -l l 0(_) 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Linda R. LeFever (hereinafter referred to as 

"Owner"), by counsel, and for and in support of her inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for her Common Law Breach ofArticle I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

I. The Complainant, Owner, owns and resides on the property located on 

Janney Lane. 



2. At all times material herein, Owner has resided at 3608 Janney Lane as her 

home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

''Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that Owner 

cannot buffer her home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built her home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to her property within the meaning of 

Article I, Section 11 of the Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. SinceAPCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value, The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 ofthe Constitution ofVirginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or dan1aged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution ofVirginia without paying just 

compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540-344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

LINDA R. LEFEVER 

By:~~ 
Counsel 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

JOSHUA WILKINSON, 

Complainant, 

v. Case No.: C L\ \ ~ ll 0 l 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN CORPORATION, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Corporation 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Joshua Wilkinson (hereinafter referred to as 

"Owner"), by counsel, and for and in support of his inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and 

for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. The Complainant, Owner, owns and rents the property located on 

Janney Lane. 



2. At all times material herein, Owner has resided at 3646 Janney Lane as his 

horne or has rented 3646 Janney Lane as a horne. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as 

"Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has detern1ined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that Owner 

cannot buffer his home from its blighting effects, which include obstructing the view from 

the property and emitting electromagnetic waves that penetrate the property. As part of its 

project, APCO removed dense old growth hardwood stands of trees between the railroad 

operation ofNorfolk Southern and Owner's home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built his home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to his property within the meaning of 

Article I, Section 11 ofthe Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 ofthe Constitution ofVirginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's horne. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's horne 

from the dan1aging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's horne, noise that now enters Owner's horne substantially 

interfering with its use as a horne, and other deleterious effects on Owner's horne. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially danmged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 



the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 of the Constitution ofVirginia. 

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 ofthe Constitution of Virginia without paying just 

compensation; that pursuant to Virginia Code § 8.01-187, as an1ended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540-344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

JOSHUA WILKINSON 

By:~~ 
Co~--

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 

--
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

MICHAEL AGEE TD :r. \-\. 'Bd+Dn 
2.-C1- \ '2._ and 

DEBORAH AGEE, 

Complainants, 

v. Case No.: CL.t ')_ ... f£13 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMWLAINTFORDECLARATORYJUDGMENTPURSUANT 
TO VIRGINIA CODE§§ 8.01-184, 8.01-187 AND 25.1-420 

NOW COME the Complainants, Michael and Deborah Agee (hereinafter "Owners"), 

by counsel, and for and in support of their inverse condemnation Complaint for Declaratory 

Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and for their 

Common Law Breach of Article I Section 11 ofthe Virginia Constitution, state the 

following in support ofthese complaints: 



I. The Owners own and reside on the property located on Lenora Road. 

2. At all times material herein, the Owners have resided at 3934 Lenora Road as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as ''Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the _owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their horne from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section 11 of the Constitution of Virginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 ofthe Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 ofthe Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity ofthe Owners' 

home. 

14. The land APCO' s transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 



17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 of the Constitution ofVirginia without paying 

just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

MICHAEL AGEE 
DEBORAH AGEE 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P .L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

JOSEPH BURTCH 

and 

JENNIFER BURTCH, 

Complainants, 

v. CaseNo.: ~Lt ?..-t'-tl.\ 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Joseph and Jennifer Burtch (hereinafter "Owners''), 

by counsel, and for and in support of their inverse condemnation Complaint for Declaratory 

Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their 

Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support ofthese complaints: 



1. The Owners own and reside on the property located on Janney Lane. 

2. At all times material herein, the Owners have resided at 3619 Janney Lane as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their horne from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' horne. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of the Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 



17. The operation of Norfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 of the Constitution ofVirginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile; (540) 344-7073 

JOSEPH BURTCH 
JENNIFER BURTCH 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

JAMES A. HILL, To T. J-\. Bur inn 
'2-ct-{'L Complainant, 

v. Case No.: CL\~-\l{)-

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, James A. Hill (hereinafter referred to as "Owner"), 

by counsel, and for and in support of his inverse condemnation Complaint for Declaratory 

Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and for his 

Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in supp01i of these complaints: 

1. Owner owns and resides on the property located on Crawford Road. 

2. At all times material herein, Owner has resided at 4019 Crawford Road as his 

home. 



3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 

8. The electrical transmission towers are at such a height that Owner 

cannot buffer his home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 



that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands oftrees between the railroad operation ofNorfolk Southern and Owner's 

home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built his home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO' s towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to his property within the meaning of 

Article I, Section 11 of the Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 



14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 ofthe Constitution of Virginia. 



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution of Virginia without paying just 

compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

JAMESA.IDLL 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

ANGELO JULIANO 

and 

ROBIN JULIANO, 

Complainants, 

v. Case No.: C~/ ~...-(L{~ 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
G) en Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Angelo and Robin Juliano (hereinafter "Owners"), 

by counsel, and for and in support of their inverse condemnation Complaint for Declaratory 

Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and for their 

Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 



1. The Owners own and reside on the property located on Janney Lane. 

2. At all times material herein, the Owners have resided at 3732 Janney Lane as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent' domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view ofthe Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation of Norfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction ofthe towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section II ofthe Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedure.s to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section I1 ofthe Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity ofthe Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property ofthe Owners is less valuable, marketable and desirable. 



17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution of Virginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 of the Constitution of Virginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box I 1804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

ANGELO JULIANO 
ROBIN JULIANO 

By:~~ 
Counsel 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P .L.C. 
One East Plume Street 
Norfolk, VA23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

DIANNE M. MAXEY, To 'J"'. \-\. Bvfmn 
'2..-q-\2 

Complainant, 

v. Case No.: CL\ ~-\l\l 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-.6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Dianne M. Maxey (hereinafter referred to as 

"Owner"), by counsel, and for and in support ofher inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for her Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. Owner owns and resides on the property located on Crawford Road. 

2. At all times material herein, Owner has resided at 3935 Crawford Road as her 

home. 



3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in rnid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's horne is almost within the 

fall zone of the towers and transmission lines. 

8. The electrical transmission towers are at such a height that Owner 

cannot buffer her horne from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 



that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and Owner's 

home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built her home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution of Virginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to her property within the meaning of 

Article I, Section 11 ofthe Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 



14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southem's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects of Norfolk Southem's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home. 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially dan1aged by the operation ofNorfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southem failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that the rail line caused to his property within the meaning of 

Article I, Section 11 ofthe Constitution of Virginia. 



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution ofVirginia without paying just 

compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

DIANNE M. MAXEY 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 

Counsel 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

MATTHEW OWENS Tc r. H. Bvrf-Dn 
1_.-C{-''L.. and 

CYNTHIA OWENS, 

Complainants, 

v. Case No.: CLl ~ -{ 4. <( 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Matthew and Cynthia Owens (hereinafter 

"Owners"), by counsel, and for and in support of their inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184,8.01-187 and 25.1-420, and 

for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 



1. The Owners own and reside on the property located on Janney Lane. 

2. At all times material herein, the Owners have resided at 3635 Janney Lane as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 ofthe Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section 11 of the Constitution of Virginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity ofthe Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation of Norfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 



I 7. The operation of Norfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the dan1age and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 ofthe Constitution of Virginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 ofthe Constitution ofVirginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box I I 804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile (540) 344-7073 

MATTHEW OWENS 
CYNTHIA OWENS 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

DALE PFEIFFER To 'Cr. \-t. B..>ri-on 
2.-£1- \'2 and 

DEE PFEIFFER, 

Complainants, 

v. Case No.: tL I~ .... J LJ 1 
APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINTFORDECLARATORYJUDGMENTPURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, Dale and Dee Pfeiffer (hereinafter "Owners"), by 

counsel, and for and in support of their inverse condemnation Complaint for Declaratory 

Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their 

Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 



1. The Owners own and reside on the property located on Adair Circle. 

2. At all times material herein, the Owners have resided at 3922 Adair Circle as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision ofthe State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code ofVirginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as ''Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view ofthe Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their horne from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' horne. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property tinder the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution of Virginia. 

12. The .electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of the Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation of Norfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 



17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 ofthe Constitution ofVirginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Fascimile: (540) 344-7073 

DALE PFEIFFER 
DEE PFEIFFER 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY of' ROANOKE 

RONALD J. SUSTAKOSKI To J: \i. Bu (~n 
2-ct-\'L and 

CHRISTINE A. SUSTAKOSKI, · 

Complainants, 

v. Case No.: C L l ~ -ltJ/J 

APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184, 8.01-187 AND 25~1-420 

NOW COME the Complainants, Ronald J. and Christine A. Sustakoski (hereinafter 

"Owners"), by counsel, and for and in support of their inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 

1. The Owners own and reside on the property located on Adair Circle. 



2. At all times material herein, the Owners have resided at 3917 Adair Circle as 

their home. 

3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corpora_tion organized under the laws of the 

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 

8. The electrical transmission towers are at such a height that the Owners 



cannot buffer their home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands oftrees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwners' 

home, has damaged the Owners' property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution of Virginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 ofthe Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on the 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 



13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity ofthe Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners' home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

I 6. The operation of Norfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 



18. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section 11 of the Constitution of Virginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section I I of the Constitution of Virginia without paying 

just compensation; that pursuant to Virginia Code§ 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Owners may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

RONALD J. SUSTAKOSKI 
CHRISTINE A. SUSTAKOSKI 



Henry E. Howell, III 
VSB #22274 
Berljamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

SAKHONE MANIVONG, 

Complainant, 

v. CaseNo.: CL f ~-/5/ 
APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COMES the Complainant, Sakhone Manivong (hereinafter referred to as 

"Owner"), by counsel, and for and in support of her inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for her Common Law Breach of Article I Section 11 of the Virginia Constitution, states the 

following in support of these complaints: 

1. Owner owns and resides on the property located on Janney Lane. 

2. At all times material herein, Owner has resided at 3641 Janney Lane as her 

home. 



3. The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation of the Virginia State Corporation 

Commission under Title 56 of the Code of Virginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth ofVirginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting in mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to Owner's property. The towers and 

transmission lines are in view of Owner's property, and Owner's home is almost within the 

fall zone of the towers and transmission lines. 

8. The electrical transmission towers are at such a height that Owner 

cannot buffer her home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 



that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and Owner's 

home. 

9. Owner's property as a whole suffered and suffers a diminution in value as a 

result of the electrical transmission project. Owner built her home on the property under the 

before market conditions; now, after the project's construction, the property is not as 

suitable for this highest and best use. After construction of the towers and transmission 

lines, the market now has strong negative resistance to using this property as a residence. 

As a result of this project, Owner's property is less valuable, marketable and desirable. 

10. APCO's towers and transmission lines, built in close proximity of Owner's 

home, has damaged Owner's property, and APCO has breached and violated Article I, 

Section 11 of the Constitution ofVirginia. 

11. Before damaging and/or taking Owner's property, APCO failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that APCO's project caused to her property within the meaning of 

Article I, Section 11 of the Constitution of Virginia. 

12. The electrical transmission towers and lines have a blighting influence on 

Owner's property. The transmission lines and towers constitute a nuisance maintained by a 

private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution ofVirginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of Owner's home. 



14. The land APCO's transmission lines and towers are on is located between 

Norfolk Southern's rail line and Owner's property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated Owner's home 

from the damaging effects of Norfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the raif 

line operation generates and disburses: coal dust that now trespasses on Owner's property, 

vibrations that now shake Owner's home, noise that now enters Owner's home substantially 

interfering with its use as a home, and other deleterious effects on Owner's home: 

15. Since APCO cleared the land to build its towers and transmission lines, 

Owner's property has been and is substantially damaged by the operation of Norfolk 

Southern's rail line. Owner's property has experienced noise and vibration as well as the 

discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner's 

property. 

16. The operation ofNorfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged Owner's property and decreased its market 

value. The property of the Owner is less valuable, marketable and desirable. 

17. The operation ofNorfolk Southern's rail line is a public use. The damages to 

Owner's property are damages caused pursuant to a public use. 

18. Before damaging and/or taking Owner's property, Norfolk Southern failed to 

engage in lawful condemnation procedures to allow Owner to receive just compensation for 

the damage and/or taking that the rail line caused to his property within the meaning qf 

Article I, Section 11 of the Constitution ofVirginia. 



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that 

APCO and Norfolk Southern have taken and/or damaged the property of the Owner within 

the meaning of Article I, Section 11 of the Constitution of Virginia without paying just 

compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the Owner 

may have such other and further relief as the nature of this case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P.L.C. 
P.O. Box 11804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 

SAKHONE MANIVONG 

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

DAVID WEISMAN 

and 

ELIZABETH WEISMAN. 

Complainants, 

v. CaseNo.: QL\2-220 
APPALACHIAN POWER COMPANY 

and 

NORFOLK SOUTHERN RAILWAY COMPANY. 

Respondents. 

SERVE: 

SERVE: 

Appalachian Power Company 
c/o CT Corporation System, Registered Agent 
4701 Cox Road, Suite 301 
Glen Allen, VA 23060-6802 

Norfolk Southern Railway Company 
c/o Roger A. Petersen, Registered Agent 
Three Commercial Place 
Norfolk, VA 23510-2191 

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT 
TO VIRGINIA CODE§§ 8.01-184,8.01-187 AND 25.1-420 

NOW COME the Complainants, David and Elizabeth Weisman(hereinafter 

"Owners"), by counsel, and for and in support oftheir inverse condemnation Complaint for 

Declaratory Judgment Pursuant to Virginia Code§§ 8.01-184, 8.01-187 and 25.1-420, and 

for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the 

following in support of these complaints: 



1. The Owners own and reside on the property located on Park Lane. 

2 At all times material herein, the Owners have resided at 3 953 Park Lane as 

their home. 

3 The Respondent, Appalachian Power Company (hereinafter referred to as 

"APCO") is a public service corporation organized under the laws of the Commonwealth of 

Virginia. The legislature has delegated to APCO the power of eminent domain under the 

supervision of the State Corporation Commissioner (hereinafter referred to as the "SCC"). 

APPCO is a public utility subject to the regulation ofthe Virginia State Corporation 

Commission under Title 56 of the Code ofVirginia. 

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to 

as "Norfolk Southern") is a public service corporation organized under the laws of the 

Commonwealth ofVirginia. The legislature has delegated to Norfolk Southern the power of 

eminent domain. 

5. On March 27,2009, the SCC issued an Order granting APCO a 

Certificate of Public Convenience and Necessity Number the same authorizing APCO to 

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric 

transmission lines in Roanoke County, Virginia. 

6. Pursuant to this Order, the SCC has determined that the transmission lines 

are for the public use. 

7. Starting mid-2009, APCO constructed and placed the towers and 

transmission lines on land abutting and in proximity to the Owners' property. The towers 

and transmission lines are in view of the Owners' property, and the Owners' home is almost 

within the fall zone of the towers and transmission lines. 



8. The electrical transmission towers are at such a height that the Owners 

cannot buffer their home from its blighting effects, which include obstructing the view from 

the property, emitting electromagnetic waves that penetrate the property, and making noises 

that disturb the Owners' home. As part of its project, APCO removed dense old growth 

hardwood stands of trees between the railroad operation ofNorfolk Southern and the 

Owners' home. 

9. The Owners' property as a whole suffered and suffers a diminution in value 

as a result of the electrical transmission project. The Owners built their home on the 

property under the before market conditions; now, after the project's construction, the 

property is not as suitable for this highest and best use. After construction of the towers and 

transmission lines, the market now has strong negative resistance to using this property as a 

residence. As a result of this project, the Owners' property is less valuable, marketable and 

desirable. 

10. APCO's towers and transmission lines, built in close proximity ofOwners' 

home, has damaged theOwners' property, and APCO has breached and violated Article I, 

Section 11 ofthe Constitution ofVirginia. 

11. Before damaging and/or taking the Owners' property, APCO failed to 

engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that APCO's project caused to their property 

within the meaning of Article I, Section 11 of the Constitution ofVirginia. 

12. The electrical transmission towers and lines have a blighting influence onthe 

Owners' property. The transmission lines and towers constitute a nuisance maintained by a 



private corporation with the power of eminent domain, which is damage within the meaning 

of Article I, Section 11 of the Constitution of Virginia. 

13. Norfolk Southern operates a rail line on land adjoining the land on which 

APCO's transmission line and towers are located and in close proximity of the Owners' 

home. 

14. The land APCO's transmission lines and towers are on is located between 

NorfolkSouthem's rail line and Owners' property. APCO cleared the land its transmission 

lines and towers are located on as part of the building and/or construction process. Part of 

the clearing process included cutting down and uprooting trees that insulated the Owners' 

home from the damaging effects ofNorfolk Southern's public use of property for its rail 

operations, which includes transporting large quantities of coal. With the trees gone, the rail 

line operation generates and disburses: coal dust that now trespasses on the Owners' 

property, vibrations that now shake the Owners'home, noise that now enters the Owners' 

home substantially interfering with its use as a home, and other deleterious effects on the 

Owners' home. 

15. Since APCO cleared the land to build its towers and transmission lines, the 

Owners' property has been and is substantially damaged by the operation ofNorfolk 

Southern's rail line. The Owners' property has experienced noise and vibration as well as 

the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners' 

property. 

16. The operation of Norfolk Southern's rail line now constitutes a nuisance. The 

noise, vibration, and discharges have damaged the Owners' property and decreased its 

market value. The property of the Owners is less valuable, marketable and desirable. 



I7. The operation ofNorfolk Southern's rail line is a public use. The damages to 

the Owners' property are damages caused pursuant to a public use. 

I 8. Before damaging and/or taking the Owners' property, Norfolk Southern 

failed to engage in lawful condemnation procedures to allow the Owners to receive just 

compensation for the damage and/or taking that the rail line caused to their property within 

the meaning of Article I, Section II of the Constitution ofVirginia. 

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring 

that APCO and Norfolk Southern have taken and/or damaged the property of the Owners 

within the meaning of Article I, Section 11 of the Constitution of Virginia without paying 

just compensation; that pursuant to Virginia Code § 8.0 I-187, as amended, a condemnation 

commission of commissioners be empaneled for the purposes of determining and awarding 

just compensation; that attorney's fees, costs and expert fees, and other disbursement and 

expenses be awarded pursuant to Virginia Code§ 25.1-420, as amended; and that the 

Ovmers may have such ot.lter and further relief as the nature ofthis case may require. 

C. Richard Cranwell 
VSB #3347 
CRANWELL, MOORE & EMICK, P .L.C. 
P.O. Box Il804 
Roanoke, VA 24022 
Telephone: (540) 344-1000 
Facsimile: (540) 344-7073 

DAVID WEISMAN 
ELIZABETH WEISMAN 

By:~f? 
Coun I 



Henry E. Howell, III 
VSB #22274 
Benjamin L. Perdue 
VSB #80791 
THE EMINENT DOMAIN LITIGATION GROUP, P.L.C. 
One East Plume Street 
Norfolk, VA 23510 
Telephone: (757) 446-9999 
Facsimile: (757) 446-9008 
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We~•· He1rs.fhree Hundred~ ~hirt.Y·Se~el! 

G0/100 Dol!a.rs 

uu~~~~~~~IJ~~~~-.~~~~ t.er~r.tt of t.ue free• 
hot~ 'in poaseHion ot: land belongin"S to the 

$10.00 

77.(;0 

320.00 

) 

I , 
I , 
) llei·.~ 

) 
J 
) 
J 
) 
l 
} 337.GO 

4'-~. • .. 

HeiJ'f of .J•coti Wert.J. f!eae~sed. O:he !iundred & . .. 
.~Dl~J.l~·"·g· a¥. One;'hun.aryd and ai~trY two dollar• 

i67.00 1 

t$i.~.·:·.~ 
t.er:ant in :i'Oaso•t.ton of' the :freollold be- J 

J 
hait'l of' E. D. soon. doceated. J 

l 
J 30.00 ., 

w .. oo ! 

u.oo 
1'6.00 

r •avln"&l rW'PQrt.•IIIIA••••••••~ EXHIBIT 

MJ~~} "coorda.nce wi-th t.ile statut.~and t~;.,~e sevef'&l 

~>:.·_ ·~--.:.-:...:... _L......,.'--":...._ ____ ........ _.__-'-'---...,;r.IIU!I;...___.__._ ........ _ _.. ___ . --· ---·-·-

:A 
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' ~t'ti~ above ~ bWl due not.toe of' tlle ttme at ~·rbtcll B&1G. 

Conntsator.ers lltet. or. tl&a· lands afore ... td '4• gtvan to tho 

tenants of tbe freehold tn aco~oe ~1tll the ~tuta.and 

there betn~ no exeepttons to .a1d re~ort.e.and no ~ood causa 

betn~ lbo~lft ~1nlt. the ~.t~e e~ ware •a~arally conftrmed 

and the ... 1d Ratlwa¥ ~ompany ~id tnto Court tile respective 

euma of money ao a•cart.a1n$d and rerortsd to be just compensa

tion for the landa of t.r.e M.id aevet'&l ~ue.and the title 

to the •td Ian~ ara Qereby &'blolutely vott.e~ in t.tle Mid 

~omp&ny tn acco~"lca wttll tbe re?Ort.l ane. pl~~~ Nled tr. tile 

~aid 1eve~l ca.ae. 
~~ ref"erre4 t.e a.u ~•s:;•Ul€;:; O~r. 

::.epert u te land of 1b.'En)'der .~;:; wife. 

Vlrgtnta. r..oanole Co11nty, t~ \!{itt 

I.s.u.c.Greenwoed.-'Not.A~~ ~blte fur ~he . .ata·c~unty.dv 

eet"tf,f)' that. ~ f3. Dll.;f. !.Mae u;11u1T,.Ja.mea !f. W&t.tl. James W. 

'l'u.rner t: J•!m (;eon ~ t.hle day made oath bef·ore me that they 

Will ~aitbfQ!ly a&4 ~tally aaoertain What ~11 be n just 

coapen•nt1on ~or •uch of the lAnd o~ the treehold Whereof Jm. 

Sn:7der I; :hiS Wife 11 t.enaJlt. a. ia. propoaed to be taken 'by t.he 

ROA!fOKB &; SOUIUERlr RAlLWAl CXW.ANY tor ttas purpos&~:~,and Will 

trul;,r certif,/ t.h& aam&. ,.. 
01Yen under~ hand thia • dA3 o~ ttov&mber.1&10. 

s. fl. c. Greenwoodtl!ot.ary Publ1.c. 

We,Jalll<:8 !ll. ll&tt.a,John Goon, James w •. 'l'U.rner, Isaao H.llu!1', ap

pointed b:;· ~ac Co>.wt; (;ourt. o~ r'<?f.nokG Co,mt,/ 'b:,; its order vf 

the <lA;i o~ tete>, to aacert.Ut1 What Will be a j>.at 

compenaatioll ~or ,,l!lJ.'l pt.rt. ot t.he land ot tilt f'a"eeJtold WhE::reo:r 

w..snyder ~ E~~~.~is wife,are tenanta as is pronoscd to be 

taten by the ~.W.~ &: OOU'F~ ~Y ~ for its pur

poses, do cer'tif',y tbt.t ot. t.he 6t.~ day ot V.ov~ber,1StKJ. the OA"J· 

desiened i.n Mi<'t noti.oe.we met. toP:;et.her on Mid part o~ the 

land,t.he limit o~ Which part ~re then an~ the~e de•artte& to 

as r·onow •• to Witt& at.rip of land or,e :11mared f~&t ·wnG.e as , 
deSi1n&t.ed on ~he lin& of t.~e rt:ht of .a] of aaid rAilroad, 

oont&inin~ o.~l or an aore,a rna~ of Which st.rip is h~~with 

f't led. 

And &ft.&r bein·. :first. d•t1y sworn,,l.por. a v.~ew of t:1~:. part 

j 



•:roreMid and upon •ue:1 ·evide,noe ... w. tJef'orE- ,a, W« are of 

t.be opaion.and. do Moert..at.n t.kt. 'ror the Mid part., a.wi for t.he 

damar;;& t.o t!le rE:aidUe of til& lot. or tnct. be:yot~.d t.h€: JmOU.lier 

tJenef'it• t.o be deri'lfed in reapect. t.o attllh re•i4ue f'rom the -rork 

t.o be oon.truoted (fto.oot Ten !>ollant Will b& a ~t eonspen.;. 

sat ion, 

Gi~en under ~~r banda t.hia •t!l U.V ot· •o~ember,189C. 

~ .... t.s. 

John C:oon, 

~• w. T'IU"ner. 

I. u. ri".1f'f'. 

Vir~inJA. ~~~-• t......Stt 
r.e.n.o .... Htt-.ed.~ ~llll~ f'w '-!M n.1d Collftt.y,do 

certifY t.ha'- J~e E.~y.rao.a.c !i•I-I¢'f',Jaanee !.t.lfat.t.t,James w. 
Turner and Je!lrl CMil . · -~ t!Ua llaJ' ~ -.at.h l>efor, me t.!>At 

t.h~Y •111 faithfUlly ~ ~tally atcert.a~ 9hat. W111 be a 

Just. cornpensa.t.ion f'OI' 1\&.Ch of t!le land ~· t.~ :fJ'Mhol_d •'!lereof 

Rollt.. OHn .. 1 •••t, u tt ,.~ .. to h t.aDa t,. tile ~oke 

4: !wt.hern ilo.Un.y ~ ~ '" Plli'PtHI• and wtll truly 

certify t.he same. 

Ginn ~ ... my lW14 th1a t tJAY of lle\>'tlnlle.-,16~ 

e.s. c.oneni'Mt\.N~y Put>Uc. 

W.,Jart:el M. Watt.a,Jebn ~Jatnta w. ~r.:C.Ji.Hutf',apPQtn~ed 
by t.he Oount:r Coul't O't ·34ten.U County \y ~I' of' the day 

of 16i0.-.. aeoe~ tr!aat 1rUl te a jUt cotnpeneat.ton 

for IJ'U.Ch pnrt. -' tbe laM. ef tht f'rMb4t14 tbei'Mt' Mt. COOil and 

cton.ht• ~:r •• ~ t.enant.•,as ta ~d t. te taken 

by the Roanok• • ~tbel'tl R&.tlb:i OlmJ16AY f'• tt• Plli"PO•••· ~ 
certlf7 that a '-be 4:th dAY f1.t ~ ... teiO. thle dar dH:lgned 

tn tal« ~1ot,l't met. ~Mr ee ~~t\ l&.a«,and ntt :Mvtn~ corn 

pletel\ our du\tee ere re~tarl:r a.dj~.a ~ JnMt. ttl tbe Ptb da. 

' of llcrr•"r• at •h1ch tiM tre ~e. in ti»t . .tn sa.td PQ.I1. ef the 1 

the 11m1t of' which ~~ "-"'e t}MI1 o.nct tbere dtsortbed t.e ·..w a.s 

:ron on. t441ta A -" ot 1~ one hundred feet. rtd•. a.· 

··-
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deeigzw.t.ed by the 11ne of t.he right. of· f{(l.y of' ao.td railroud. 

con~intn~ t.~e acres.~ m&P of ~h1c~here•1~~ filed. 

And after tetng f'irst. dulY strom. upoll a vi.,.. of t.he part. 

aforesaid and upon ~uch evidence a• wa• before ua,w~ are of t.~e 
opinion, e.nd do · ascerta.:JJl t.llat for the said part. and for .the 

dt\tfl8.ge. to the res1ctue of t.:'le lQt or- tract t;eyond t.he peculiar 

benefits to bt de1'1Yed in respect to such reatdue f~ ~he work . . 
to be conet.ruct~a.CI??•~),!event.Y ~.ven ~0(100 d~llara w111 be 

·e. jUst c(ltll!lentmt.1on. 
Gi·Ten under our banda tn1e ~th day.Of N~ter-,1890. 

James Melfttl.t.te. 
~ . . . 

Jebn CCMI!l· 

J~a w. T"ur.ner. 

Ie fi. flUff. 

Ytrginie.,?~• county,to-wttf 
. :r.,.f.!·i.C.Gr .. nwood.a N.~ PutU.o tot· t.h<t ~ county,do 

cert-ifY t.ha.t Jt:unes E.~~~~i.t.~ti.s,Je.mea w. 
Turner .t: .Jebtl CMI! laa.ve. . . . . :.:~,~.,. me_ that. they 

will .f-aithfullY and tmpnrt.WlY ~.U be e. Just . 
cornpene~Uon f'or auch of the la!ltt·Tt;;·_~_pld W'hereof' N.J. 

'!fertz 1s tena.nt,ae 1• p,..poted to be tuen t~ the ~-· & 

!outheJ'ft :=ta.ilwaY canpM.Y t"~ it.e · J>U.I"PPM-. and w111 t.rulY ce rti 

. fy the aQIIle. 

Given 1.1!1der my h6!l.d thta f daY Of 1;-.vetn~r. tete. 
~ . . . 

W.,Je.~MI M.W&ttc,JOlUl ~JM'leB w, Tu.I'MI'• :r..n.nut"f'.appotnte 

by the c~unty court o~ ~ok• county.ty 1te order of the 

da.Y of t690.to aaoer\~ wbAt w111 t4 ~ juat c~ns~ 

uon tor eucll· ~ of' th• 1~ of' :t.~ 't'l'Hholtl whereof' !-leah. J. 

·wens u tenant. ae 1• prOPOHd t.o te t.~ ty t.M :.oa.n~e &: 

8out.bellftl RAilwaY ~ f'or tt.a }JUI'POtlea.do cnt.ifY tbAt on 

the ~th da.Y o~ Nov.mter.t690,t.h4 da.Y ~t1r,ntd 1n said notice. 

we met -t~et.btr on ea1d lo.nd.Md not htwih~ c~pleted O'Uf 

duties. we regl.llarlY adjourned to meet on the Qth d~Y of' Novem-
I 

. I 
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.ber,at. which time .,.. agatn tn4tt oc aatd part. of' the land, the 

11ln1t of' trhtch!~ trere t.!Mn atJ.d t.!Wrt d•scrtt•d t.o us ae 

:follow•. t. .. ~t.t 

A at.rtp of' la.l'ld oct h'u!ld.Hd f't•t wtd•• aa t!eat~t.ed bY the 

line of' t!\e right of' wa.y of' aatd ra.1lrea.d. cont.atntnq; t. • acres. 

a snap of' which lttrip is heHwith f'Ufd. 

ASd ·an.er te1ng f'trat. duly awont, upon a vift of' the part 

a.f'oreeatd and upoa. iruch evtdeact as ..aa ta:fort 'US, •• are of' the 

opuitGI'l~ a.nd do n~celt.atn that :for t1'1• said 'PEU"t. &!ld f'or ·the 

d.Ma.ge to the rei-t.t~wt of' tht l.t or t~t. t.YO!ld t.he ptc-1.1Uar 

tenef1t.8 to tt deri'Vtd tn r~spect tO 8'"1.1Ch J-eetdi.tt f'rGrn tho WOI". 

to he conatr®t.ad.. ( U20. 00) Thr-ee hundred .t: Twenty... 1r1~1 be a 
. -

. . 
Given under our~· t.h1~ ot.h d&t Of' Nov~ter,te9o. 

Jarnet M. Vft:l.tte. 

J Cllbrl. COOI'1. 

J&l!'let w. Turtler .. 

I •• llurf, 

3tport aa to land of' Pet.er \1erta•· hUra. 

V1rg1n1a..JeM~ a,t.x, t..-wtt• 

I,!.h.C.Gree~~a notary Putl1c for the aa.td Cgl.lnty,do 

oertt:fy t~t Jamee E.Da.y,I~ liefiuf'f',Jamea u .. ~tte,Jamee w. 
'l'Urner .t: JOhn COOI1 lla.ve thb day made OCLta; t•f"~re ~ toha.t they 

w,tll :faithf\lllJ' a.!1d 1tnpe.J1.1a.ll~ a.actrtattl. 1rb&t trill te a. .1\lA\ 

otM llla\1tll f'or euch of' th4t ·la.!'ld of· the f'I'Hhold wurf>O:f the . . 
h•tra of' P.ttr W.rts art tAmf.l.ntt. a.a ta propo•ed to tt taken ty 

the ?.ouJlOkt ·'- !cmt.~m ?.a111ray ~Y f'w tte P"..u-pottu.e.nd 

w111 truly certifY tu s~~. 
Given under rny b.atld t.b~e tt~ &roy of' No~r. tMO. 

P.H.C.GreehwOOd,Notary Publtc. 

we.Jamea ~.~~tseJobn coon,J~I w.Turner,I-.ao· H.Hut:r.a.P

potntett ty t~ county eo-..trt of' aoa.n .... count-y, ty ttl order of' 

the day ~ 10~0. to a.eoertatn wlla.t ~11 be a jWJt 

compeneat1Gft ~or •~ch part. of t.~• land of the f'rtlhOld whereof' 

George Wert-a and N-.h J, Wert.~ ~ ~ ae U prepoe~ t.o be 

taken ty t~ ~Oke ~ ~outhern ::C.Uway aanpany f'or tt.e pur .. 

P••ee, do cert.if'J' t.ha.t on the 4-th day of' N4We:nter,18P.0,1.he day 
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~etgned tn eald nottce,we mbt tegetner Oft sald land and not 

havtn~ c~leted our d~ttes,we r.~arly adj~n~ to meet on 

the bth day ot·Novem~er,at Which t~e we again met on ~~id part 

of the land, tl)e 11!ttit of" trh1ch part wert t.hen !l.tld. there de

sen ted. tO Ul!l a&· f'ollewa, tG-Witl 

A atrip of' land Ofte hundred r .. t.wide,al d .. tgnated by tne 

line. of' the rS~ht of" way o~ taid. rntl~contatfttng 6.?~ acres 

a map of' Which etr1p 16 herewith f'11ed, 

And af't.er t.•~g f'11'et dulY s~ Upoll a vtett of' the pcu't. 

afore~ e.nd. upOtl wo.h evt~ at wae before U8,tre are of' the 

op1n1011, and do aacert.atn that rO,. t~ aa.td part. a.n.d for the 

daln8.ge to the ru~dwt of' t!l.e lot or tract. beyond the PI cul1a.r 

benef'i te to t·• de~tv•d :tn "epect. to *Uch rtUdue f'roen the work 

to te conetru:ct.M. (1817.ti0t~ hundred and tb1rt.J" aeyen 

b0/100" will t. a juat canpenaatton. -Given under a~ hand• thit 6th day of Ro~r.tcoo • 

.Ierne a :.c. Wb.t.t•. 

Jf)hn CO:Qn. 

JtWet ·I'T,Tul'n•r. 

· I. n. b}!H'liff. 

VIrginia. :-:.anoke coun.ty, to-wtt' 

r.~.h.~Greenw~a NotarY ~tltc f"or tne aaid County,Ao 

certifY t11::~.t Jasnee s,~y,:raa.ac fi,hutt,Jarnta :A.\4fatta,Jamet "'· 

Turner and John 0001'1 have thtt d!J.Y lnadt oath before ~ that 

they _.11 faithfUlly ~ tmparttally.atctrtatft wbat will be a 

juat c~ptneatton f'or euch of tht land of' the fre•hold wn•reof 

the he1rt or Jacot Wtna an Wnant .. a• 11 n~d to be taken 

~Y the J.oanol.-e t Southern ~1lway <::anpany for ita p-~poNII!,and 

will truly certifY t.bt aame. 

GJ7en untt.r my haDd t.hia 4-th day of' Ncrvttnter, 18~0. 

! .. n. c. G1"8enw004, J!eta.ry Pu.tlic. 

~e,Jamee M,Watta,Joh& CoOn,Jamtt W.Turner,I.aao n,hUff,ap. 

po1n~ ty tbt County COUI"t of .?..OUokt County t>y 1te oi'Mr of 

the .day of' 

cornp&nsat:l.on f.or such ~rt of t11e land of' the f'reehold whereof 
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Bli?.ateth vtert?O -t:: Noo..'l J• Wertz 8.l'e tenant.e,as 11 -:propou<t to te 
. -

taken ty the ~Oke ~ ~ou~ra ~lway company for ita pur• 

pol6lled0 certify t.!lat Oil t.he 4-t.h day of No-o-etnter, _u;go, t.he day 

del,~n•~ tn . .aid not1ce.we ~t toget.~r on sald land and not 

havtn~ completed our duties ~ regularly adj~~ed to reeet on 

t.he tth day of ~ov~er,at which time ~ a~a1h met on aaid part 

of t.he land, the limit of' whic..~e then and there desc.rited to 

us ae followa,t~lta 

A et.rl:p of land one~ 'teet. ......,.ae d .. tsnated by the 
. . 

line of thl right of' way of' ~4-~l~cont&lhinS ~.14- acres 

a map of' which 11trtp te ~~th f'iled4 

And a.f'ter f'trllt teln!; t1l.tly &tJOm. upon • view of' t!le pe.rt 

af'oresatd and upon auch evidence aa was before ut,we are of' the 

o:ptntotl, and do uoert.Mn tnt.t f'or the eald I*Tt• and for the 

dellage to t)le Hsl.dl.W o'f t!ie lot or W'a.ct beyond the peculiar 

benef'ttl to be dertwd 'tn n•pect. to euoh rettd:u.e frctn t.he work 

to be conttructe~ (81~'l.OOJ One hWldl'ed f'if't,J' seven dollar• · 
will be a j• cQIIlPe!lt.a.ttotl. 

Gt·.,en under -iJt;4V hands' thta ~th tta.y or :P.ov~ber. te~o. 

u ........ t •• 

~-noll OceQ'.to4&ta _ 

J- CoOil. 

uaJnH w. ~er. 
I. H. Hllf:f. 

r.e.u.c.Gr.~a :tt.t.ary P\laU.e cor t'- eo.u. COunty,do 

certify tbe.t .r_.,a B.DD.y,ItGAc !i.Hutt',.Je!IMI li.W..ttt • .rames w. 
. . 

Tu.rner -t:: Jobn c.«s bAn thte d.ay ~- GG.th &lef"ore me tbat they_ 

'-'ill taithf'ully e.nd impartially ucertatn what Will be a juet 

compenaa.tton f'or tuch of' t!le land or tbt f"rHholc.\ 1rhereof' the 

heir• o'f Abr• Jlu.J'ra~ are tenanta.... S• proJIOH4 t.- tie taken 

bY the ~oke • ~outherft ?AI.l~.COM~y,f'or tta.purpotea.and 

rill truly certSf'y the eame. 

Given under I!'.Y hand thtt f-th &y of'. Nevernter.1890 •. 

s. Ji. c. Greeattood. notary Pu.'bU.o. 
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appo:Lnt.ett t.y the COUllt.y 9ourt of' .·i.OC.\J-.oke county • .,- I'-• order oi' 
tile daJ' of' 16~. to ~rt.ala ll'bat. Wi"~ 1 be a. JUSt 

cOMPensation f'or ~~~-of the land of' the f'reehol~ whereof' 

the hetre of Ab~_~ra~ are tenanta.aa I• pro~ to ~e 

t~n ty th• :toa.neke ~ sout~m :?.a.Slway COI!lpany f"or 1tl!l Piu-
poses.do oerttf'y thAt op the (th daY or ~er.te90.the day 
designed ln. aaid nottoe. we met together on sat«· part of the 

land. tbe l~t of w~ch part tvere t.!utn ·and there detortbed to 

Ul!l ll.S f'Oll0\1St to-tT1t& 

~ •trip oce- hundred ~t wtde oont.atn~ 4.0? aorea~as 

show t.:r the. ltne of' t:!M rl~:!lt of' wa:t of' eald re.il"'-ay. ocen

Mncs.ng; e.t the lands of' w.e.~ and extandSI'l~ to the landiS of' 

~as.A.~oa,deo 1d,aa per plat ... rewtt' f'tled, 

AliA .After ~ nrat ~ swem. upoa1 a new of' t.lllt part 

afor .. o.td and upon ~h e~o• a• was w~ore- ue. we a~e of' the 

optnton. o.nd do asoert.aft that f'or the aald part., and f'or t:!le 
daaage to t.lw r•sldwt of' t.he lot. or t.n.ot t>el'OI'ld t.he pecuite.r . . 
~nente to be dertv.t'l s.n napect. t.o •uoh re•tdull fr•Qin the w-rlt 

to ta oonatnot.ed, c•t61,et) One lnilld.r'ed and st.xt.J' tr,.. S0/100 

dollars Will ~ Q. JU8t COU~!l.SS.tton. 

G1ven under our ~ thta ' ~ of' ~r,18RO. 

tf81!4ea x. Watts. 

tlOlm Coorl. 

. . . . 
Vtr~1nta.:~oke count~.to-witl 

J~• w. 'filnler. 

1~ H.liuf'f. 

. . . . 
Itl!tH.C.G~tnwoott.a. ).Totar~ ~U.o .fW tllle Mid Cou.nt~tdO 

certify that J~s 14\'Jt.tt• • .Jolln eo.n.J~~~~m~a \'T.Tu.r!l.er,I.H.nut'f'. 

have thia d8.Y JllCd.e oat.!l tefore tile tla.o.t 1.heY wtll f'atthfu.Uy and 

1Jnpartte.lly e.scert.atn wmt.t. Will tie a jUSt canpens&t.ton for suoh 

of'. the land of' t:3e f'ree!lold whereof n.».Booft'• be1ra tU'ld Mrs. 

A. D. Boon ..JA tenan1· a• te pro'PO•ed 1.0 t. ts.lte:'- bY tbe :.oo.noke & 

eouthern ~1lway c~y for ita purpoa.,a.nd will trulY oertif'Y 

t!le s01r.e, 

Given under JnY !land this .f.th de.y of Novemter,1690 .• 

!t,H.c.oreen.wOOd.l:otary Putltc. 
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!'fe, Je.mts :J, 1'1e.tts, Jo!ul Coon,Jwt:es W. Turner, Ioli• ~.appoilit.ed 

t>y tbe Co111ltY court of· :-:.oanolEe county tt:v u,a order of the 
daY of 1890, to aacertASn trlla't wUl be a just comp&n-

sation for such part of the land of the freehold whereof Mrs.A. 

lJ.Boone is tenant,as is proposed to te taken by the ·.:oanoke ..1!; 

touthern 1.a11wa.v CQln1)t!.nY f'or its poJ.rpoees,do certifY that on 

the ~th day of NQ~em~er,tagO,the dAY designed tn sa1d notice,we 

met together on said part of the lar~.the ltm1t of wh1c~ part 

were then and there ~scribed to us as f'ollowe,to-Yr1'tl 
J etr1P of land one hundred feet wtde ae dlet~nattd ty the 

'ltne·of the r1~ht of way of ~id ratlway,oonta1n1n~ 1a66 acres, 

• a rtap of which strip is n.uwtth filed. 
And after be1n~ f1rat duly swon.upon a ytew of the part 

aforesaid and upon such ev1dtnoe as wa• before us,we are of' the 

opinion,and do ascertain that for the said part,apd for the 

dazna~e to the residue of' the lot or tract beYonli the peculiar 

benef'1ts to te der1~ed ~·respect to such r .. tdu.e frOtC. the work 

to be conetructed,($10.00J,ThtrtY dollarS will be a ~st COffi• 

pensatton. 
ctven under our bands this ~th daY of Novemter,18~0~ 

vmne• >A. watt&. 

J~ coon. 

vame• w. 'l'u11ler. 

I. H. Huff• 

• 

• 
.tl.wt,&•li· c.anenwood.No.tarY ~u.e f'Or tu ea1d a,tJ.:ledo oert1 

"eJame.s &DaY.I~ H,H\\ff,Jf~ZQ .. n.\'f!s.ttt,.Jamet !'r,'1\U1ler .t .John 

cocm ba.Ve tllit ®,- ~lade 01'4th wf'ort me tbat t.:!ley will filttb

fUlly and tmpart1al11' aeoert~tn wnat will be a juet compensa

tton for such of the ltAI\d o:f the :freehold whereof' Daniel Phelp' 

·u tenant as it propoeed to te ta.ieen .tY. tne -*"~ ~ Southern 

~1lwaY company for its purpoaeE.&nd vill· t~lY oert1f'Y t~ 



. . ·I· 

We~Jamea X~~atta,John Coon,Jamee W~TUrner,X~H.Huff,appotnted 

by the County court of ~oan~ county ~Y 1te order of tna 
day of 

tion for such part of the land of the freeAold whereof Daniel 

Phelps is tenant as is proposed. to lie t.~en t.y th• :;;oanolt:e & 

Sout.hern :a;11way Compu.ny for its purpcsee;d.o cert.1fy· that on 

the 4-th day of' };ovember; 18~0. the day designed in said notice,. 

we.met together on said. part of th• land~the limit. of whto~~· 

part were then and there des~rtbed to ue as follows,to-wita 

A strtp of' land. one hUndred f .. t wtde,as designated ty the 

line of the ri~ht of vr~y of the said ~iltnLy,oontatnin~ 1.~ 

acres,a map of which strip 1e herewith filed. 

And after being first dUly ewor.n,upon a vtew of t~e part 

aforesaid and upen such eVidence ae was tefore ue;we are of the 

optnion.a.nd. do ascertain t~t for the aald part,and for the 

~~e to the reatdUb of the lot or tract beyond the peculiar 

benefits to be del'"1Ved 1n respect to such resid~ free; the work 

to te conetru.cted. (t1£;•00f •·tf'teen dollars Will be a just corr.

pensatton. 

Given under our hands this 4t~ day of Novemter,tano. 

Jamee M. \'latta. 

JOhn coon. 

Jamea Iff. Turher. 

y • H • Hll.f'f' • 

-:::.port a• to land of' J,lf,Jiartman. 

V1rg1n1a.~~oke Co~ty,to-wtt• 

X,t,H.C.Gre~o~- Notarr ,_.1te Cor t_. tat4 County,do 

oerttfy ·t.bat .Jaaaes E.D&.y .. I~o U.Hilff.Jatn .. MtWtr.tt.a,oJames w. . . 
'furn~r and Jo11n eeoc 1:\a.'te t.ht• daY made oath tef'ore me t.:tat 

• 

t~ey will fa1t~£ully and tmparttally asce~atn what will be a 

just compens~t1oft 1 f'or ~c~ o~ the l~d of the freehold w~ereof 

J.~.Hartman is tenant as ts ~ropoeed. t~ be t~ ty the ~oanoke 

~ Southern.3a.lv~y Company for tt.a V~posee.and wtll t~ly 

oerttfy the same. 

Given under my ::land this 4 day of !lovember,1890. 

~.H.C.Greenwood,Notary Public. 

"· 



I-
I 

4 I 
\'Te·, James M. :va.tts. John Goon, Jmnee ?1. Tu.rner, IJSa.a.c t>. nut·r, ap- I; 

::~ -::~f' Co\tnty Cou::~~ t.::::;~:~:::Y w:~: ::d:r J::t · 

compensation for ~ch part of the land of the freehold whereof 

J.W.Hartman te tenant as 1e proposed to be taken by the ~~oke 

k ~outhern :~11~~Y Company for its purpotee.do certifY that on 

the 4th day of NOYember.the day designed tn said order,we met 

to$ether on satd part ot the land,t~ limit of which part .. re 

then and there de•cr1bed to u. as follows.to-wttt 

A etrtp of land one hundred feet wide,ae deetgnated by the 

line of the r1$~t of wa~ of ~td ra.1lway,conta1n1ng ~.68 acres. 

'l'hie ri~!lt of v;ay · 18 79 feet from the centre of t!le rtg.:1t of 

way to the dtt~lling hout!e, but tit ftnd t!'Jat frqcn the conf'ot1lla

t1on of the country it would te tmpracttcable Without unreason• 

atle expense to otherwtee locate said railroad. A map of said 

strip te· herew1~h.f1led. 

And after betn~ ftrat duly aworn. upon a vtev; of' t.be part 

aforesaid and upop euch evidence as wa.e before us. we are of t!le 

opinion~ and do ascertain t:!Sat for t1te said part. and for t.:te 

damuge to the res1d~e of t~e lot or tract teyond the peculiar 

tenefite to be der1~td tn respect to such reetdue from the work 

tote constructed,(,2o.OOJ ~Tenty five dollars will tea .Just 

con:pensatton. 

C1•1en under our hands this 4-tl'l day of' November. 18~0. 

James N, \'l'atts. 

John coon. 

Jamea \'1. Turner. 

I. H. Huff. 

~~.&~-/(k~(.k~~ 
•&reua1a. :-.a..- c~. to-wtte · 

r.s.a.c.craenwo~Wotary Public 'or the ~~ia ~.do certi 

that .James E.Da.y,Isaao HeHut:f.Jaznte·M.~tts,Jatnes We'i'Urntr k 

Jojn coon ~a•• th1e day made oatA betore me t~t they will 

f'a.1thf'll11y and 1rupart1a.lly a.soerta.1n \:.!tat \':111 t. a juet com .. 

pensa.tton f'or such of' t~e.land of the freehold whereof' Nancy 

~fcGutre 1s tenant as 1e proposed t.o J;,e taken lJy the ~:oanoke k 

Southern ~:.a1lwa.y GQ:kpany for 1 ts purposes, and w111 truly cert1 

f'y t~le sr.une. 

Given Under my hand this 4th day of' November,1890. 
S.H.C.~reenwo~ .• Notary Patl c. 



/2--.. 
W'e, Jamee M. lfatts, Jola: Coo~ Jamt~W t'/, nuner, :I~a.ao H. Hurt'. ap

po1nte4 .,. the County court of' 3oanolee county tlY 1 ts order of 
the day of' 1890,to ascertain what will te a just 

compensation for suoh part of' the land of' the freehold whereof 

Nancy McGuire 1& tenant as 18 proposed to ~e taken ~Y the 

:~anoke 1/. Southern 14Hway ccmpany for it• J?1lXPOaea,do cert1fy 

that on the 4th day of' ~overo~r.the day 6&a1~ed in &aid order, 

tie met to~ether on said part of' t:!:le land, the 11mit of' whtc;J 

part were t-:1en and 'there described to us as follows, to-wita 

A strip o~ land one hundred f' .. t wtde,a• deti~ntaed ty the 

line of' the ri~tt of' way of' .aid ra1lroad.conta1n1n~ 2.4o acres 

a map of' w:11c~1 atr1p 18 :"lerewit!l :filed. 
And after being f'irst duly sworn.upon a View of' the part 

aforesaid and upon euc:1 evidence as w&a Uffre us, r;e are of the 

op1n1on,and do ascertain that for t.~e said part,and for the 

dnma~e to the rea1d~ of the lot or tract teyqnd the peculiar 

tenef'ite to te derived tn reepeot. to euc!l residue fr<llll the worli: 

to te constructed, ( •tb. OOJF·tfteen doll are will be a just ccm-

pensa.tton. 
Gi•Ten v.nder our !lands thil!! 4th day of r;cr,emter, 1(;90. 

James M. ~t.ts. 

Jo!ln Coon. 

Ja.anea !'I. T\u'ner. 

I.r .. nuff. 



I 

J Repor~ as ~o Bsta~e/~f Jnrue~ 
lvtrginta.&oanoke C1~y.~o-w1~1 

J\mo8,deoea.8ed. 

I ••• H.C.GreenwoOd,Jlo~ary Pl.lblic for the aa.id County,do osr-j 

tify t.M~ Jamea E.~y.taaa.o H.Hu:f'f',Ja.mea M,lb.t~a,Jnmes w.rurnerj" 

.t John Coon,ha.ve ~hia <laY made oa~h before me that they will ; 

fn.i~hfully and 1rnpc.rt1all~>' a.acena.tn what will be a juat coot

p&r.eation for such of the land of the freehold whereof ne111a 

~e ie tenan~.a.a te propoeed to be ~aken by the Roanoke ~ 

Southern R&1lwtt.Y Canpany, for t~e purposes, and Will truly certt~,· 

fY the eQIIle. 

Given uncter lliY hAnd., th1B 4-th daY of Noveraber.teto. 

S,U.C.GreenwOOd.Notn.ry Public 
' 

We.Ja.mea M. \"tatt.s,Johft Coon.t.K.Huf'f, James \1• Turner,Appotn~edj 
bY the Coun~y Cour~ of ltoanoke County by tta order of the 

dAY of te.o. t.o aewrt.a.1n *-t \11'111 M a. Jv.at c · 

penaa.tton f'or auch pcLrt of the la.n4 of the freehold w.here.t' I 
Z>e~iltih.loaloa 11 ~enn.nt. u ta proposed to be tc..icen b7 the itoa.nokel 

1: Southern RA1lnv Compa-ny for its purpcaea,do certify tb.at on i 
the 4- da)' of HO\'e&nber, t810, the day d&atgned 1n se.td nottce. we j 
met together on a&td part of the land,the ltmtt of which part ,~ 
were then and there deeor1bed to ua ae follo ... to-wttaa strip 

of 1~4 one hundred feet wtde u ·deli~t~ b)' the line of ~he I 
right of wa.y of e&.id Rail road, containing 7. ~ aorea, aa ehown bJ'j 
a MP of aa:&.d strip herewith f"tled. · we further find that aa.td l 

atrtp tnoludea the dwelltn~ of the tenant,but from the oonfo~~ 
f 
I 

except at unrea.onable expente. 1 

~d. after being first dUlY •worn, upon a v1ew of the })E4rt. ! 
aforeN-14 e.nd upon such evidence c. a ~~~ bef·ore ua. we are of· th, 

optnton,and. do tusoerta:tA thtl.t for the a&.td pctrt.·arld for t.he 1 

(lama.ge to the reetd.Ue of the lot or tract beyond the peculi&r 1 
benefttl to be derived tn resP.ot to such rettdue from the wor 
to be conttruoted,fet!B.OO ~) 7.~2 ,_o Hundred and Sighteen 

tlollan .a:: Seven ~tn.OQ.ru&Jctng $22fl. ti2 tn All, \11'111 be &. J\iet . i 

ooropenlatton. 

Given under our handa.th1a.4 d&.J of Novem~r,t8t0. 
•' 

Jtune8 :n.Jtnt.tt. 
John coon. 
'I•H.HU.ff. 
JllJlles w. Turner. 



At. ::t.oanoke County COurt.March 18th,1891. 

f 
aeainst J MOtion to assess 

lOanoke and Southern ~il~y CO# Plaintiff 

?Jary r,ockett, ft. F. Lockett, Cho.rles) Defendants~ D!l.r!Ages. 
. ; l ) 

Sink,Levi Witt 6nd W.H,'frout. ) l 
i This day ~vid B.~ef~er.George U,Bell.and William H.Cook.: 

f 

d1s1ntereeted free-holders of the County of Roanoke,who r.ere 

appointed at the February Tenn 1B91,of th1a Co~rt,to ascertain 

a just cOfllpensation to the several owners of' land above men

tioned. upon the line of said road wit~in said Coun~y for such 
of said lands as are proposed to be taken by eatd corupany for 

its purposes,ftled th•1r several reports bY ~ntch theY have al-i 
lotted to the rettpeottve ltwd-()\l;tlere the awns of money ·set op

posite their n&mes,aa foll~ea 
!.tary :..Ockett 

w.r·. !Jeckett 

CM.rlee Sink 

.:.evt ntt 

l'lilliarn H.'l'rout 

13'12.00 

~.oo 

40.00 

88..00 

300.00 
.! 

I 

And the said Company and the several land·o~~ers appearing 

in court by Counsel and malting no exception to said several re-' 

ports,but agreeing to accept the same,the satd.several reports 

are hereby conf'1nne4. and the said Company ba.vtng ~1d into 

Court the several eume Of money af'oresatd.it is ordered that 

the Clerk of' thie Court shall pay to the satd several land

owners as f'OllOf1s.to-t.·tt6tO !drs.!.4ary !.Octetth72.00tto \f.f. 

tockett ta~.OOtto ChArles •ink ,fO.OOrto Levi m.tt •ae.oo an4 

~to w.H.'frout $300.00,or to their att.orne)"e. · 
· And the title t.o t.:QS said lands as eh~ by the report of 

commissioners and plate ·accompanying the eame are hereby vested 

absolutely in the loanoke and Southern 3A1lway company. 

And the said Ccq:;,pany shall pay the costs of this proceeding. i 
Before the abeve ew:le of money shall be paid to w.11. Trout. 

and ~.tre,Uary .!.ockett.Jaoob l.l3a,er. t1ho is hereby appointed a 

Cowro1estoner f'or that purPOee.shall ascertain and report to 

Y:honl said money eo tn;arded to !.lacy :.Ookett twd w.H. Trout is 

payable,some doubt being entertained bY the said Com~y as to 

the title df' said parties to said land. 

.I 
I 

i 



I 

I. ~~~~.#~ ~cr:LJ;%-
"irgin1a.~anolce County.to-w1t& 

r.~olm Coon,a chlstiee for the said eounty,do certify tbat 

D • .S.K,efauver,Geo.U.Bell and 1ftU.I-.i.COolc ba•re this day made oath 

before me that they will faithfully and 1mpa.rt1ally ascertain 

~hat ~111 be a ~t OOL1pensat1on for such of the land of the 

freehold whereof Mrs.Mary Lockett 1e tenant ae is-proposed to 

be taken by the !?.oanoke .\ Southern :\ail way Company for 1 ts pur-~ 

poaes,and wtll truly certify the same. 

Giveh under n1y hand this 20 day of f·el;;ru.o.ry.1891. 

John Coon.Jastice of the Pea~e. 

We,D.S.~fauver.Geo.M.Bell ~d ~.n.Cook.appOinted by the 
l 

County court of l.oanoke COunty by 1 ts order of the day of : 
. i 

f·ebruarY.1S~1. to ascerta.1n t;ha.t t:ill te a. jUst cccnpensation forj 
. ! 

such part of the land of the freehold whereof Mrs.~ry F.Lock• J 

ett is tenant a.e ie propOsed to be taken by the lOanoke k I 
Southern Railway Company for 1te purposee,do certifY that on I 

. i 

I 
the 20th da.y of Februa.ry,1891,the daY desigtted in said order.wei . I 
met together on said land and not navin« cecupleted our dUties i 

t:e regularly adjourned to meet on the 21st day of tebrua.~.at I 
i 

Y.hich tinte r.e again met on so.td part of the land. the litl1t of 

which part were then and there described to us as followe,to

w1t& Being a strip or portion of land iOO feet w1de,f1fty. 

feet on either etde of the center line of ea.1d ra.1lr.ay, ccxn-

lmenotng at the 11ne of the landa of WOO.frout and e~tending 

thence through the land of !do.rY r..ockett,~~ntnta.ining the above 

I 

l
·ment1oned r.idth,a distance of 122~ feet.~re or less,to the 

line of the lands of w.;.Loclcett ooAQtntng !.61 acres. A plat 
i ... 

of the abo•re land taken being hereto a.tt~hed:, and 1& mo.de part I 
.. ~ I 

of this r?port. "Mter being first dU11 slrorn. upon· a 'Tier. of 

the part a.f'oresa.1d and upon euoh evidence o.e r.as before us,fle 

are of the optnton,and do aacerta1n that for t~e said part,and ! 

for the damage to the ree1due of the lot or tract beyond the 

peculiar benefits to be derived in respect to such residue fromi 
I 

the work to be constructed,(t!72.00' Two hundred and Seventy 

Two Dollar~ ~ill be a just compensation. 

Given under our hande this 21 day of rebrua.ry,1S91. 

Geo.l4. );ell. 

~.li.Cook. 



,._. 
/~ 

&epert ~s to land of W.F.~oekett. 

Virgtntn,3Qanoke CountY,to-r.it' 
I 

I,JohD Coon,a Juetice for the said County,do certify that D.i 

E.Kefauver,Geo.M.Bell and wm.H.Cook have thie day made oath be-1 

fore rae that they will faithfully and impartially ascertain 

what will be a jaet compensation for euch of the land of the 

freehold r.nereof ~.F.;ockett i8 tenant &8 is proposed to be 

taken by the 34anoke % Southern Satlway Company for its pur

poses,and ~111 truly certify the same. 

Given under my hand this 20th day of february,18q1. 

JOhn Coon. Just tee of' the Pea4e. 

We,D.B.Kefauver.Geo.M.Bell an~ lm.fi.Cook,appotnted by the 

County Court of ~oke County by its order of the day of 

February,16~1,to aeeertain what will be a juet compensation for; 
. ' 

such ~rt Of the land of the freehold whereof wm.F.~ckett 18 -

tenant as ie prcpoeed to be taken bY the ~oke Al 8outhern 

Sail way COillpe.ny for its purposes. do oert.tfy that on the 20th 

daY of February,1691,tlle day. designed 1n 8e.1d order,we znet to

gether on eaid land and not he.vtng completed our duttee we reg-! 

ularly adjourned to meet on .the 2i day of February,1691,at 

trhtch til!te we again met on fiaid part of the land, the ltmtt of 

which part were then and there deecrtbed to us e.e follows,to

wttJ Being a etrtp or portion of· land 100 feet tdde,~O feet on 

either eide of the centre line of eatd 38.1lr.ay,oommencing at 

the line of the lande of 1lary Lockett and extending thence 
! 
I 
i 
i 

thron?;h the land of eatd w.F.~ckett.~tnLe.tning the above taen- ! 
I 

ttoned vtdth a distance of ~7~ feet.more or less.to the line 

of t~e lnnde of Le'T1 witt.OOSlta.ining 3.61 eLores,~nore or· less.a. 

plat of eatd land herein taken being hereto a.tta.~ched and ts mad~ 
A t 

part of thie report. And o.f'ter betng first d:ul.J' sr.orn. upen a 
1 

view of the ~rt aforeeatd,and upon such eYtdence ae was before I 

ue.r.e are of the opinion,and do ascertain th~t for the said 

part, and for the dt.lollla.ge to the reaidue of the lot or tract be .. 

tond the peculiar beneftte to be deriYed 1n respect to such : 
residue from the ~ork to be constructed,($60~.00) etx hundred &j 
f!'Te dollars v:ill be a. juet cOillpensatton. I·· 

r Given ~der our hands this ~1 daJ' of february,1691. 

D • .B.~fauYer. 

Geo.M.Bell. 

mn.H.Cook. 



.· 
R-eport as to ~d of Charles Sink. 

V1rg1nia,Roanoke County,to-wit& 

I,John coon,a Justice for the said county,do certify that D. 

B. Kefauver, Geo .. u:Eell and VA».!-;. Cook have t..his day made oath be

fore me that they will faithfUlly and impartially ascertain 

rrM.t will be a just co1npensat1on for I5UCh of the land of the 

freehold ~hereof Charles Sink is tenant as. is proposed to be 

taken by the ~oke ~ Southern Railway Company for its pur

poses,and will truly certifY the same, 

Given under my hand this 1690. 

John Coon,Justice of the Pe~e. 

we.D.£.f~fauver,Geo.M.Eell and wm.u.cook,appointed bY the 

County court of ~oke County by its order of the day of 

February,l691,to ascertain what will be a jUst compensation for 

1!1'\lch part of the land of t..he freehold whereof Charles !:.tnlt is 

tenant as 18 proposed to be taken by the :loa.noke ~ !outhern 

lailwny Company for it~ purpoees,do certifY that on the 20th 

day of February,1&91,the daY destggeg in said order,we met to

gether on eatd land and not having ocxnpleted our dUties we reg

ularly adjourned to meet on tile 21st. day of February, at which 

time we again met on said part of the land,the.ltmit of which 

part were then and there described to us ~e follows,to-wita 

Bein~ a strip or portion of land 100 feet wide,60 feet on eithe 

side of the centre line of said lail~y.o~eno1ng at the line 

of the lands of w.H.!rout and extending thence through t:ne said 

lands of Cbas.ltnt.~1n~ining the·above mentioned widta a dte

tance of 667 feet,more or le~s.tQ the line of the lande of J.A. 

Peters.containtng t.os ac~ee,more or lees. A plat of the land 

herein taken Md showing its peculiar ehape,u hereto att~hed 
and is made part of thte rl!lport. 

And after being first dulr sr.orn.upon a vie~ of the part 

aforesaid and upon eUOh evidence as ~as .. ~ore ~.we are of the 

opinton,and do ascertain that for the said part,nnd for the 

damage to the rea14~ of the lot or tract beyond the peoultar 

benefits to be dertved in respect to sUOh residue from the ~ork 

to be conetruoted.($40.00) Fortp dollars will be a just compe~

sation •. Given under our hands thte 21st daY of FebruarY,1&91. 

D. ~. h'.ef'auve r. 

Geo.ll.Bell. 

an.li. Cook.· 



l /r 
ieport as to land o~ ~evi Witt. 

~Virginia.. :ton.noke County. to-wit; , 
j • ' 

• r.John Coon.a. Justice ~or the said county,do certifY that D.j 
B.Ke~auver.Geo.M.Eell and ~.n.Cook have this day made oath be-l 

fore me that they will ~aithfUlly and impartially ascertain 1 
I 

what tdll be a just compensntion for such o~ the· land o~ the I 
~reehold whereo~ ~vi Witt is tenant as is proposed to be taken 
by the Roanoke ~Southern Railway company ~or. its purposes, and I 
will truly certify the same. 

Given under my hand this 20 day o~ February.1991:~ 

John Coon.Justtce of' the Pea~e. 

we •. D.E.Ke~auver.!Zeo.M.Eell and ?M.li.Cook.appointed by the 

County Court o~ ~oke County by its order of' the day o~ 
i 

FebrtVJ.rY,18P.1, to a.scertnin t:hat will be a ,~et oocpensatton ~or: 
. . / I 

euoh part o~ the land of' the freehold whereof' Levi Witt ie ten-1 
ant as is proposed to be taken by the aoaDoke ~ Southern ~11- ' 

' way company for its purposes,do certifY tnat on the 20 day of' . 

February,1891,the day designed in said order.we met together onl 

said land and not having completed our duties we regularly ad- ! 
I 

jo~d to ~eet on the 21 day of' Februar,r,1891,at which time we\ 

o.gatn ~et on said part of' the land, the limit of' which part tTere/ 

then and there described :o us as f'ollows,to-r.it: Being a stripl 

or portion of' land 100 f'eet w1de,b0 f'eet on either side of' the l 
l 

centre line of said railwar,corumencing at the line ot· the landsj 

of' w. i. LIOckett and extending thence through the land& of' the · ; 
. ! 

said W1tt,matntatn1n~ the abo~e mentioned width a di~tance of j 
263 f'eet,more or less,to the line of the landa o~ Noah J.Wertz.l 

i 

contn1n1ng 6/10 acr~s.~ore or less,a pla~ of the land taken 

1ng hereto att~hed and is antlde part of· this repert. 

beJ 
I 

l 
And after being f'iret. dul¥ e~orn, upon a view of' the Jl(lrt i 

l'if'oreaaid and upen eueh evidence as was tet·ore ue. we are of' t.hej 

op1n1on,and do ascertain that f'or the said part.and f'or the I 
! 

damage to the residue of the lot or tract beyond the peculiar I 
benefits -to be derived in respect to such residue f'rom tne work! 

. i 
to be conetructed,($68.00)Bighty Bight Dollara will be a just j 

Given under our hand& this 21 day of' Februarr.18~1. I 
Ge.o.M.Bell. I 

I 

i wtn. H. COole. 

I 



f 

,. ""port >s :r lo.nd of W. h. Trout. 

Virginia.aoanoke county,to-wtt; 

1 
I 
i 
• 

I,John C6on.a Justice for the said county.do certify that D .. 

B. Kefauver. Gao. U. :tell. W • .1-i. Cook have this daY mo.de oath before 

me that they r.ill faithfUlly and impartially ascertain r.ha.t 

r.111 be a just compensation for such of the land of the free~ 

hold -.hereof w.H.Trout 1e tenant as is proposed to be taken by .. 
the ~oke ~ Southern &ailway Company for its purposes.and 

trill truly certify tile same. . ~ 
Given under my hand this 20 day of February,1891. 

John Coon,Junttce of the Pea~e. 

We,D.B.Kefauve~.Geo.M.Dell and Wb,n.Cook,appointed by the 

County Court of ~oke County by ita order of' the d~y of 

February,1891.to ~scertain ~hat will be a just compensation foji 

such part of: the land of the freehold ~hereof w.n.Tr-out ta 

tenant as ta proposed to be taken bT the 3oanoke ~ Southern 

3Ailr.a.y COmpany for its pur~osee,do certi~ that on the 20th 

day of February.1891,the day ~signed in said order.we met to

~ether on said land and not b&~g completed our duttes,we reg-; 
I 

ularly adjourned to meet on the 21 day o~ February.at r.hi~~ 

tu~e r.e again met on said part of the lnnd.the ltmit of r.h1ch 

part were then and there described to us as foll~owwita 

P.eing a strt~ or portion of land 100 feet ~ide.CO feet on 

either side of the centre ltne of said ra1lh)".cOI'llDlenoing at 
the. line of T.T.F1ehburne and extending then~ through the 

lands of add Trout.maintaining the abo~e mentioned width a 

. , distance of ~22 feet.1nore or lee&, to the line of the lands of 

Cha.e.~tnk.contatning 1.~3 acres.~re or lees. Allbuildtngs on 

lthe land herein take~ bf said &a.ilt~Y Company for tts aight of 

Way are to be remo~ed at the expense of said Trout. A plat of 

lsaid land taken being hereto at~ and 1s made part of this 

report. And after £txat being first dulY ~orn.upon a ~iew of 

the pa~t aforesaid and upon such evidence a.e was before us.r.e 

are of the optnton.nnd do ascertain that for the said part.and 

for the damage to the residue of' the lot or tract beyond the i 
peCUliar benefits to be derived in respect to such residue from! 

the work to be conetruoted.($~00.00t Three hundred dollars Willi 
' I 

be a juet compensation. GiYen under our bands thie 21st day ofj 

I
,F~bruary,1891. D.B.Kef~uver. I 

Geo.M.Eell. I Wtn.!i.Cook. I 



.r-.· ' I· 

State of E1r~1n1a. 
~Ganoke County..to-wit: 

I.W1111am Mcenuley,clerk of the county Court of aoanoke 

COuntY in the State of' Virginia,do certify that the foregoing 

are true copies of the orders of conf11"1Uat1on of reports ·of' 

aseee~ent of damagee,to land-holders of lands t~en bY the 

R.oa.noke and southern Ra1ltmY compo.nY for its purpose e. and of' 

i 

l 
i 
I 

I 
Given under my hand)'thie 12th day of November.1891. i 

-~~~~~4! 

eaid Reports. 

~~:6~-· ! 

I 

i 
I 

I. 

! 
I 
I 

i 
1-
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IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

RICHARD SCHILLING, 

and 

BARBARA SCHILLING, 

Complainants, 

-vs- :Case No.:CL11-001047-00 

APPALACHIAN POWER COMPANY, 

and 

NORFOLK SOUTHERN RAILWAY 
COMPANY, 

Respondents. 
:October 29, 2012 

- - 1:30 P.M. 

HEARD BEFORE: 

THE HONORABLE RICHARD P. DOUGHERTY, JR. 

CENTRAL VIRGINIA REPORTERS 
P.O. BOX 12628 

ROANOKE, VIRGINIA 24027 
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APPEARANCES: 

CRANWELL, MOORE & EMICK, PLC 
ROANOKE, VIRGINIA 
BY: C. RICHARD CRANWELL, ESQ. 

Counsel on behalf of Complainants 

THE EMINENT DOMAIN LITIGATION GROUP, PLC 
NORFOLK, VIRGINIA 
BY: HENRY E. HOWELL, III, ESQ. 

Counsel on behalf of Complainants 

FRITH, ANDERSON & PEAKE, PC 
ROANOKE, VIRGINIA 
BY: PHILLIP V. ANDERSON, ESQ. 

Counsel on behalf of Respondent, Appalachian 
Power Company 

WILLCOX & SAVAGE, PC 
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BY: GARY A. BRYANT, ESQ. 
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Railway Company 
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1 The following came on to be heard before the Honorable 

2 Richard P. Doherty, Jr., Judge of the Circuit Court for the 

3 County of Roanoke, sitting at Salem, Virginia, at 1:30 p.m. on 

4 this, the 29th day of October, 2012. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(Court Reporter Sworn) 

THE COURT: Good afternoon. Believe it or not I 

have gone over the file and gone over the cases and 

actually understand what is going on and why we have 

so many people here. We are here in the case of 

Richard Schilling and Barbara Schilling versus 

Appalachian Power Company and Norfolk Southern Railway 

Company, CL11-001047 and we are scheduled for plea in 

bar on Norfolk Southern, demurrer by Norfolk Southern, 

demurrer by APCO, motion to strike pleas in bar 

Norfolk Southern, motion to overrule Norfolk 

Southern's demurrer, and there are several briefs in 

there. 

MR. HOWELL: May I speak, Your Honor? APCO is 

scheduled for next Tuesday, election day, their 

argument. 

THE COURT: That is true, I forgot about that. 

MR. HOWELL: Thank you. 
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THE COURT: Theirs is set Tuesday. I saw that 

notice at the very back all the way out 

MR. HOWELL: Thank you. 

THE COURT: So we are here on just one today. If 

I may I have everybody so that we can follow the 

Record, identify yourself for the Record and tell us 

who you represent. 

MR. HOWELL: Yes, I am Henry Howell, III, I am 

here for the Schillings along with Dick Cranwell. 

MR. CRANWELL: Richard Cranwell and I am here for 

the Schillings, Your Honor. 

THE COURT: Represent both the Schillings? 

MR. CRANWELL: Yes, sir. 

MR. BRYANT: Gary Bryant with Willcox and Savage 

representing Norfolk Southern and I have with me in 

house counsel Torn Ambler of Norfolk Southern. 

MR. ANDERSON: Good afternoon, Your Honor, Phil 

Anderson of Frith, Anderson & Peake for APCO. 

THE COURT: And you are just watching? 

MR. ANDERSON: Just watching, Your Honor. 

THE COURT: How do you want to proceed, do you 

want to start off? 

MR. BRYANT: Well it is my demurrer, Judge, so I 

guess it is I have the burden? 

CENTRAL VIRGINIA REPORTERS * (540) 380-5017 
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THE COURT: I have to find it, okay, I've got 

that. Because I have hearing aids, and get a speaker 

up here ---

MR. BRYANT: I appreciate that. 

THE COURT: I will keep up with what everybody 

says. 

MR. BRYANT: Yes, Your Honor and we are focusing 

on the demurrer's today especially to the extent that 

the special pleas require any facts, which aren't 

specifically pled or before the Court. So we are 

going to be focusing on those defenses that we believe 

Your Honor can consider and rule upon based on the 

pleading as it stands right now. 

THE COURT: I want to interject, I brought this 

out to show everybody. I am scheduled to retire March 

1st. Those are the opinions I have got to write right 

now. Starting today I am going to start carrying that 

stuff home at night. I just wanted to let you know in 

advance if you get a chance to look at that. 

MR. CRANWELL: Judge, if it will help you I will 

write your opinion in this case. 

THE COURT: I appreciate that. 

MR. BRYANT: I will better than that I'll let you 

sign my ef. 
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THE COURT: That will certainly speed this stuff 

up. 

I have to write those opinions because I don't 

know the answer. I have to look them up, you all can 

take a look at that. If you can picture a bottom line 

that is where your case is. 

MR. BRYANT: I hear you, Judge and maybe it won't 

be difficult, but we are here and we would like to 

argue it if we can. 

THE COURT: Please. 

MR. BRYANT: Just as introduction, I know you are 

familiar with this, but this is one of 19 identical 

complaints filed by individuals seeking inverse 

condemnation damages because they have suffered 

diminution in value of their property resulting from 

the erection of power lines by.APCO which occurred in 

2009. 

THE COURT: Can I interrupt you? 

MR. BRYANT: Sure. 

THE COURT: Any chance the Supreme Court has 

already ruled on these 19, that would make this case a 

whole lot easier? 

MR. BRYANT: No. Well if it is APCO's power 

lines they are complaining about, why are we here? 

CENTRAL VIRGINIA REPORTERS * {540) 380-5017 
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Well this is why. The complaint alleges that in order 

to erect the power lines what APCO had to do was to 

remove trees that were on APCO's property and APCO's 

property is beside our property. None of the 

Plaintiff's and certainly not the Schillings are 

adjacent to any property owned by the railroad, they 

are all on the other side of APCO's property. 

So the theory goes that by removing trees on 

APCO's own property, APCO's trees, the Plaintiffs are 

now exposed to the effects of a rail line and I know 

this isn't in the pleas, but I don't think anybody 

would argue with it, a rail line that has been 

operating there for over 100 years. 

THE COURT: Somebody said 1891? 

MR. BRYANT: That is when we built it in the 

1800s. That is not before the Court and we have some 

defenses as you probably imagine that rests on the 

fact that we have been there well over 100 years, but 

that is not what we are arguing today. 

The complaint alleges that the operation of this 

rail line now constitutes a nuisance, which has 

decreased the market value of their property. As the 

Court knows this is a complaint for declaratory 

judgment. 

CENTPiliL VIRGINIA RE * (540) 380-5017 
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So they are seeking this Court's guidance on 

whether or not this set of facts states a cause of 

action either against APCO or against Norfolk Southern 

for inverse condemnation damages. 

We believe based on what they have alleged and 

what is before the Court, claims have to be dismissed 

and we are going to argue three basic reasons they 

have to be dismissed today. 

The first reason is that these claims are 

unquestionably bared by the preemption provision of 

the Interstate Commerce Commission Termination Act and 

that is going to be what we spend most of our time on. 

Secondly, we don't believe that what is alleged 

here is a taking that gives rise to any sort of 

inverse condemnation claim. In essence they don't 

allege that Norfolk Southern did anything. 

Thirdly, we don't believe that the damage that 

they have alleged and are claiming in these suits is 

the type of damages that you can recover in an inverse 

condemnation claim or quite frankly any other claim 

that they are allowed to bring at least against the 

railroad. 

Probably no complaint, there is a handful of 

things we want to emphasize that is undisputed because 

CENTRAL VIRGINIA REPORTERS * (540) 380-5017 
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that is all we can really follow, all we can really 

rely on. It is undisputed and it is specifically 

alleged that Norfolk Southern is a public service 

corporation and they have delegated dominating power 

by the legislature and that they operate a rail line 

adjacent to APCO's property. That is in paragraph 14. 

The complaint says APCO constructed their 

transmission line, again, on the property between our 

property and the Schillings property. That is on 

paragraph 7. 

The complaint alleges that the rail line and the 

transmission lines were both erected for public 

purposes, that is paragraph 15. 

The complaint alleges that the Plaintiff's claim 

that the rail line constitutes a nuisance by virtue of 

and I quote, "noise and vibration as all of the 

discharge of smoke, dust, dirt and other particulars." 

That is on paragraph 15. It is a nuisance for these 

reasons. 

They alleged that this nuisance interferes with 

the use and enjoyment of their property. That is 

paragraph 14. 

They alleged that their property is less 

valuable, marketable and desirable, paragraph 16. 

CENTRAL VIRGINIA REPORTERS * (540) 380-5017 
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Now what they don't allege, which I think is 

relevant as well, they do not allege a property 

interest in APCO's property. In other words no where 

do they allege we have a property interest in the land 

on which APCO constructed its transmission lines. Nor 

do they allege ---

THE COURT: What about those cases, and I have 

not read one in a long time, cases where lawsuit is 

where someone has built a building between you and the 

sea shore and you can no longer see it? 

MR. BRYANT: No, I don't believe that that is the 

same thing. I will get to that sort of argument. We 

think by or deals with that sort of argument. But 

even in those cases they are not claiming a property 

interest in the property on which the other buildings 

are put and those buildings are very rarely buildings 

that are put to a public use. Nor do they claim any 

property interest in the trees that are growing on 

APCO's property. 

And finally, they don't allege negligence on the 

part of either APCO or Norfolk Southern. It is 

against that factual backdrop that we argue, first our 

preemption defense. And we believe, Your Honor, this 

will resolve the suit in its entirety. 
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The Interstate Commerce Commission Termination 

Act was passed in order to shield railroads from what 

amounted to a collection of state and local 

regulations, common law lawsuits, all sorts of things 

brought by parties in various states against railroads 

that have a negative effect on operating in interstate 

commerce. 

A railroad would be in North Carolina subject to 

a number of different regulations, rules, common law 

claims aimed at the transportation, aimed at rail 

traffic and then they cross over to Virginia and you 

get a whole new set. You go from one county to the 

other and the United States Congress said we have got 

to stop this and so they passed the Interstate 

Commerce Commission Termination Act. And it provides 

that the Surface Transportation Board is going to have 

exclusive jurisdiction over anything related to 

transportation by a rail carrier. It is found in 49 

U.S.C. Section 10501(b) and it reads and I quote, "the 

jurisdiction of the Surface Transportation Board 

over," it goes on, but one of the things is, 

"transportation by rail carriers is exclusive." It 

goes on to say that it preempts the remedies provided 

under federal or state law. 
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It is rooted in the supremecy clause of the 

federal constitution which provides that state law 

remedies, the law of the United States shall be the 

supreme law of the land, anything in the Constitution 

or laws of any state to the contrary, notwithstanding. 

That is what it is rooted in. The federal courts have 

made clear interpreting 

THE COURT: Let me interrupt you? 

MR. BRYANT: Sure. 

THE COURT: If that is the case, why couldn't you 

remove this to the Surface Transportation Board simple 

move it ---

MR. BRYANT: We couldn't move it to the Surface 

Transportation Board. We could petition the Surface 

Transportation Board and in many instances parties do 

ask for state courts to stay proceedings so that they 

can go before the Surface Transportation Board. Keep 

in mind and we still could do that, depending on 

whether or not you feel comfortable deciding the 

preemption issue. The difference is this, the Surface 

Transportation Board can only decide the preemption 

issue and ---

THE COURT: The preemption issue could carry 

over? 

CENTRAL VIRGINIA REPORTERS * (540) 380-5017 
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MR. BRYANT: That is exactly right. 

THE COURT: They are expert in this and that is 

all they do, why would you go there first? 

MR. BRYANT: Well because it was filed here first 

and we can't dismiss this based on the fact that the 

Surface Transportation Board can decide this. Let me 

just give you a little background because I think the 

reason ---

THE COURT: The reason I am raising this is 

because I have shown you my schedule ---

MR. BRYANT: Sure. 

THE COURT: We are talking about not a couple 

months, but a long time and I am going to be taking 

stuff horne tonight to try to get these opinions done 

before I retire. 

And if the Surface Transportation Board is a lot 

faster, there is an excellent chance that I could end 

up in something like this and not get it done before I 

retire and that is the reason I asked. And I thought 

that when I first got the file I had a chance to rule 

on that, 

MR. BRYANT: Well, Your Honor, it is funny you 

should say that, let me tell you how these things are 

CENTRAL VIRGINIA REPORTERS * (540) 380-5017 
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preemption issues. Many instances state courts will 

say, look, I am not an expert at the preemption. I am 

going to stay this matter, go to the Surface 

Transportation Board, get a declaratory ruling through 

a petition proceeding. Now one thing you don't do, at 

least I am nervous about doing is removal to federal 

courts. If they are filed in federal courts that 

happens, but there is a facially pleaded complaint 

rule that prevents us from removing it to federal 

court. But parties routinely ask this Court to stay 

the proceedings so that they can petition for the STD. 

I am perfectly comfortable doing that. 

THE COURT: Why don't we take a five minute break 

MR. BRYANT: Sure. 

THE COURT: We will get the lawyers to discuss 

that. I am looking at a very long time in ruling. We 

are looking at the end of February at best before I 

can get this thing done and taking work at home. 

MR. BRYANT: All right. 

(Recess) 

24 (1:50 P.M.) 
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1 CERTIFICATE OF REPORTER 

2 

3 STATE OF VIRGINIA AT LARGE: 

4 

5 I, PETER C. CHARUKA, Notary Public for the 

6 Commonwealth of Virginia, at Large, do hereby certify that the 

7 Hearing held on October 29, 2012, was by me reduced to machine 

8 shorthand in the presence of the parties, afterwards transcribed 

9 under my direction by means of a computer, and that to the best 

10 of my knowledge the foregoing is a true and correct transcript 

11 of the Hearing as aforesaid. 

12 I further certify that this Hearing was taken at the 

13 time and place in the foregoing caption certified. 

14 I further certify that I am not a relative, counsel or 

15 attorney for either party or otherwise interested in the outcome 

16 of this action. 

17 IN WITNESS WHEREOF, I 

18 Roanoke, Virginia, on this 

19 

20 
PETER C. CHARUKA, 

21 

22 

23 NOTARY REGISTRATION NUMBER 108524 
MY COMMISSION EXPIRES July 31, 2014 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE 

RICHARD SCHILLING and 
BARBARA SCHILLING, 

Complainants, 

v. 

APPALACHIAN POWER COMPANY and 
NORFOLK SOUTHERN RAILWAY COMPANY, 

Case No. CLll-1047 

\ cc ·. 
~'B~Gtfl...>\rl Respondents. 

IL l-IM~ AGREED ORDER 

&~~ (S~ THIS DAY came the parties, by counsel, on Defendant Norfolk Southern Railway 

5CGI\ Company's Demurrer; AND, after consultation with the presiding Judge, the Chief Judge, and 

U -ll\--1 ')_counsel for all parties of record, the parties agreed and it is hereby ORDERED (1) that this 
Robert 

matter be transferred from the Honorable ~k P. Doherty, Jr. to the Honorable Clifford R. 

Weckstein, (2) that Norfolk Southern may file a petition with the Surface Transportation Board 

seeking resolution of its defense of preemption pursuant to the Interstate Commerce Commission 

Termination Act, and (3) that the pending Demurrers ofNorfolk Southern Railway Company and 

Appalachian Power Company be scheduled for a hearing before Judge Weckstein on 

December 10, 2012 at 9:30a.m. 

Nothing in this Order shall be construed as in any way restricting the rights of the parties 

to seek relief of the Court not specifically addressed herein. 

Dated this Jt/7}:,. day ofNovember, 2012. 

!· J 132533.1 
ll/06120!2 
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· Of Counsel fi 
Gary A. Blo/ SB No. 27558) 
Willcox & Savage, PC 
440 Monticello A venue 
Wells Fargo Center, Ste. 2200 
Norfolk, Virginia 23510 
(757) 628-5500 Telephone 
(757) 628-5566 Facsimile 
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~ 
Henry E. Howell, III (VSB #22274) 
Benjamin L. Perdue (VSB #80791) 
The Eminent Domain Litigation Group, PLC 
One East Plume Street 
Norfolk, Virginia 23510 
(757) 446-9999 Telephone 
(757) 446-9008 Facsimile 

C. Richard Cranwell (VSB #3347) 
Cranwell Moore & Emick, PLC 
P. 0. Box 11804 
Roanoke, Virginia 24022 
(540) 344-1000 Telephone 
(540) 344-7073 Facsimile 

Roanoke, Virginia 24006-1240 
(540) 725-3361 Telephone 
(540) 772-9167 Facsimile 
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Present: Kinser, C.J., Lemons, Millette, Mims, and 
McClanahan, JJ., and Lacy and Koontz, S.JJ. 

TIMOTHY BYLER 

v. Record No. 112112 

VIRGINIA ELECTRIC AND POWER COMPANY 

OPINION BY 
SENIOR JUSTICE LAWRENCE L. KOONTZ, JR. 

September 14, 2012 

ROGER D. WOLFE, ET AL. 

v. Record No. 112113 

VIRGINIA ELECTRIC AND POWER COMPANY 

FROM THE CIRCUIT COURT OF FAUQUIER COUNTY 
Jeffrey W. Parker, Judge 

In these appeals we consider whether Article I, Section 

11 of the Constitution of Virginia provides for a cause of 

action by a landowner for inverse condemnation when the 

allegation of the complaint is that the landowner's property 

pu})lJc l1!:i:l;ity'l;).construction and operation of an electrical 

transmission line for public use on nearby property. 

BACKGROUND 

These cases were consolidated for trial and arise from 

substantially similar facts. On May 19, 2011, Timothy A. 

Byler filed in the Circuit Court of Fauquier County a 

complaint for declaratory judgment against Virginia Electric 



and Power Company ("VEPCO"J alleging that he was the owner of 

"(a] developable tract of land consisting of 1 acre with 

improvements" at 2303 Courthouse Road in Catlett, Virginia. 

Byler alleged that as the result of the construction by VEPCO 

of 230 kilovolt electric transmission lines "[o]n land 

abutting and in proximity to" Byler's property, the property 

was "less valuable, marketable and desirable" and "as a whole 

suffered and suffers a diminution in value." 1 Byler further 

alleged that the property was no longer suitable for its 

former "highest and best use," which was as a residence. 

Pursuant to Code § 8.01-187, Byler requested that the court 

find the damage constituted an inverse condemnation under 

Article I, Section 11 and empanel a jury of commissioners to 

determine just compensation and other relief as provided for 

in Code § 25.1-420. 

Also on May 19, 2011, Roger D. Wolfe and Kathleen E. 

Wolfe filed a substantially similar complaint against VEPCO 

alleging that they were the owners of "(a] developable tract 

of land consisting of 2.35 acres with improvements" at 2381 

Courthouse Road in Catlett. As Byler had alleged in his 

1 The construction of the lines was pursuant to a 
certificate of public convenience and necessity issued by the 
State Corporation Commission {"SCC") to VEPCO on March 10, 
2010, and was part of a larger project for the construction of 
a 500 kilovolt transmission line from Warren County to Loudoun 
County approved by the SCC in 2008. 
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complaint, the Wolfes alleged that the construction of the 

transmission lines caused a diminution in value of their 

property because it was not possible to "buffer their prime 

developable site and home from [the transmission lines'] 

blighting effects." They further alleged that the proximity 

of the transmission lines to their property created a "strong 

negative resistance" in the market for "using [their] property 

as a residence." The Wolfes sought an award of damages for 

inverse condemnation under Code §§ 8.01-187 and 25.1-420. 2 

VEPCO filed identical demurrers and supporting briefs to 

both complaints, asserting that the complaints failed to state 

a claim for inverse condemnation because no property right 

belonging to Byler and the Wolfes was actually taken or 

damaged by the construction of the transmission lines, and 

further that the complaints did not allege that the properties 

had been deprived of all economic value as a result of the 

placement of the lines in proximity to the properties. See, 

~, City of Virginia Beach v. Virginia Land Investment 

Ass'n., 239 va. 412, 416-17, 389 S.E.2d 312, 314 (1990); 

2 Both complaints also asserted a claim for monetary 
damages for co~non law nuisance. VEPCO contended that this 
claim was barred by the doctrine of legislative authorization. 
See, ~~ State Hwy. & Transp. Comm'r v. Lanier Farm, Inc., 
233 Va. 506, 510-11, 357 S.E.2d 531, 533-34 {1987). The 
circuit court sustained VEPCO's plea in bar and dismissed the 
nuisance claims. Byler and the Wolfes have not appealed the 
dismissal of their separate counts for common law nuisance. 
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Commonwealth v. County Utilities Corp., 223 Va. 534, 542, 290 

s.E.2d 867, 872 (1982). Relying on Lambert v. City of 

Norfolk, 108 Va. 259, 266, 61 S.E. 776, 778 (1908), VEPCO 

further contended that "diminution in value alone cannot be 

the basis of an inverse condemnation claim." 

Byler and the Wolfes responded to the demurrers by 

asserting that their complaints "put[] VEPCO on notice as to 

the nature and character of [their] claim[s]" for inverse 

condemnation and, thus, were sufficient to survive a demurrer. 

They maintained that the "blighting effects" of the 

transmission lines "could be anything from noise, smoke, or 

dust to the interference with light, air, or view or one of 

the other appurtenant rights to property," which would 

constitute a physical interference with those rights and thus 

constitute "damage" under Article I, Section 11. Accordingly, 

they contended that inquiring ~into the nature of the 

blighting effects" was adisputed issue of fact to be 

developed though a bill of particulars or at trial. 

The circuit court conducted a hearing on VEPCO's 

demurrers on August 26, 2011. The parties reiterated the 

contentions previously made in their pleadings. The court 

stated its rationale for sustaining the demurrers, which it 

subsequently adopted by reference in final orders entered at 

the conclusion of the hearing. The court opined that there 
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was "no taking at all," but "simply • .. the allegation of 

blighted property." Accordingly 1 because the complaints did 

not allege "that the entire property has been rendered 

useless" and "[t]he property can still be used," there was no 

cause of action for inverse condemnation on the facts as 

alleged. The court further opined that even if given the 

opportunity to amend 1 the complainants could not allege facts 

to support an allegation that their property had lost all 

economic value. Accordingly, the court sustained the 

demurrers with prejudice, rather than granting leave to amend. 3 

We awarded appeals to Byler and the Wolfes to address the 

following assignment of error: 

The circuit court erred by holding that a damaging 
under. Article I, Section 11 of the Constitution of 
Virginia only occurs when>a property has been 
rendered totally useless by a condemnor's project. 

DISCUSSION 

As relevant to the issue raised in these appeals 1 Article 

I, Section 11 of the Constitution of Virginia provides, "no 

person shall be deprived of his . . . property without due 

process of law [and) the General Assembly shall not pass . 

any law whereby private property shall be taken or damaged for 

3 Although counsel for Byler and the Wolfes indicated 
during a colloquy with the circuit court that he "can allege" 
the property had been deprived of all economic value, error 
has not been assigned to the court's decision not to grant 
leave to amend. 
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public uses, without just compensation." (Emphasis added.) 

Where a property owner believes that his property has been 

taken or damaged within the meaning of this Constitutional 

provision and compensation has not been paid, the remedy 

afforded by statute is for the property owner to file a 

complaint for declaratory judgment to determine the 

compensation to be paid. Code § 8.01-187. 

Byler and the Wolfes contend that the circuit court erred 

by concluding that when, as here, there is no physical taking 

of property through a government-authorized act, an inverse 

condemnation will be found only where the property has been 

deprived of all economic use. In applying this standard to a 

damage claim, they contend that the court essentially applied 

a standard that "erased the 'damage' clause from the 

Constitution." 

Although VEPCO does not concede that the circuit court's 

application of the "deprived of all economic use" standard to 

these cases was error, neither did it offer any defense of 

that standard in briefing these appeals. Rather, VEPCO 

responds that even if it is assumed that the court applied the 

wrong standard, its judgment may nonetheless be upheld under 

"a right result, wrong reason" analysis because VEPCO further 

argued below that the complaints failed to state any damage to 

a property right, but only asserted an economic loss. See 

6 



Shipman v. Kruck, 267 Va. 495, 509, 593 S.E.2d 319, 327 

(2004); see also Deerfield v. City of Hampton, 283 Va. 759, 

767, 724 S.E.2d 724 1 728 {2012); Miller v. Highland count~, 

274 Va. 355, 372, 650 S.E.2d 532, 540 (2007). 

The "deprived of all economic use" standard is derived 

from claims that a regulatory action by the government has 

resulted in a "categorical taking" which results in "a 

deprivation of all economic use of [the] property" without the 

acquisition of any right in the property by the government. 

Board of Supervisors of Culpeper County v. Greengael, L.L.C., 

271 Va. 266, 287, 626 S.E.2d 357, 369 {2006). "[A} property 

owner may seek compensation for a categorical taking only when 

the state is exercising regulatory power over the 'bundle of 

rights' that the owner acquired when first obtaining title to 

the property." City of Virginia Beach v. Bell, 255 Va. 395, 

400, 498 S.E.2d 414, 417 (1998). Thus~ ~e agree with Byler 

and the Wolfes that this standard has no application to a 

claim for damage to an owner's property that is not the result 

of a regulatory restriction on the owner's property, but 

instead results from the public use of land in proximity to 

the owner's property. 

However, we also agree with VEPCO that the circuit 

court's error in referencing this standard does not end the 

inquiry, because the court was presented with the alternative 
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argument that the complaints did not allege an actual taking 

of the property or damage to any appurtenant property right, 

but only asserted an economic loss resulting from "the 

infringement on [that] 'beneficial use and enjoyment' of the 

[p]roperty." If VEPCO is correct that a complaint for inverse 

condemnation must allege an actual taking of the property, 

physical damage to the property itself, or interference with a 

property right, and that the complaints in these cases did not 

do so, then, as we are in an equal position with the court 

below to judge the sufficiency of the pleadings and will do so 

de novo, Lee v. City of Norfolk, 281 Va. 423, 432, 706 S.E.2d 

330, 334 (2011), the court's judgment may be upheld on that 

basis. See Perry v. Commonwealth, 280 Va. 572, 581-82, 701 

S.E.2d 431, 436-37 {2010) {holding that if the factual record 

supports the determination, a judgment may be upheld on any 

basis apparent in the record). 

Byler and the Wolfes assert that "an actual physical 

invasion of the owner's real estate" is not required to 

establish that the property has been damaged by a physical 

taking of adjoining land. Tidewater Ry. Co. v. Shartzer, 107 

Va. 562, 569, 59 S.E. 407, 410 (1907). Rather, they contend 

that Shartzer, Lambert, and City of Lynchburg v. Peters, 156 

Va. 40, 49, 157 S.E. 769, 772 (1931), all stand for the 

principle that the "damage" clause of Article I, Section 11 is 
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merely a waiver of sovereign immunity which subjects the 

Commonwealth, or others authorized to exercise the 

Commonwealth's power of eminent domain, to be "liable in the 

same manner as a private party under common law." 

Byler and the Wolfes concede that Shartzer, Lambert, and 

Peters all included a requirement that "the common law at 

[that) time restricted actions for damages [against private 

parties) to those physically impacting a property or 

interfering with a right appurtenant to property." They 

contend, however, that in the time intervening between Peters, 

the last case to address directly this issue, and the present, 

the common law has been greatly expanded to include claims for 

injury to property against private parties based solely on 

economic considerations. 4 Thus, they contend that we should 

now recognize that a property can be "damaged" within the 

meaning of Article I, Section 11, when a public use, such as 

the construction and operation of the electrical transmission 

lines at issue here, on adjacent or proximate property results 

in a diminution.of value of their property by interfering with 

4 Byler and the Wolfes principally rely upon Foley v. 
Harris, 223 Va. 20, 286 S.E.2d 186 (1982), to support their 
contention that a private party may be held liable for 
monetary losses that result from "aesthetic" damage to 
property. This reliance is misplaced. The basis for 
liability in Foley arose from the violation of a restrictive 
covenant, not a common law tort. 
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the use and '!quiet enjoyment" of their property. We decline 

to make such a sweeping revision to the law of eminent domain. 

First, we do not agree with the contention that the 

function of the "damage" clause of Article I, Section 11 is to 

waive sovereign immunity for the Commonwealth and its proxies 

in order to subject them to liability as private parties for 

any damage asserted by a property owner that might conceivably 

arise from a public use of land adjoining or proximate to the 

property allegedly damaged. Rather, Article I, Section 11 has 

always been interpreted as a waiver of immunity for having to 

pay compensation for the actual taking of property or damaging 

of the property or a property.right. As we explained in 

Richmeade, L.P. v. City of Richmond: 

Taking or damaging property in the constitutional 
sense means that the governmental action adversely 
affects the landowner's ability to exercise a right 
connected to the property. Thus, an action for 
inverse condemnation is an action seeking redress 
for the government's action in limiting property 
rights the landowner holds. In that regard, the act 
giving rise to the [claim} is not an act aimed at 
the property, but rather an act that limits the 
landowner's ability to exercise his property rights 
without paying the landowner for that limitation. 

267 Va. 598, 602-03, 594 S.E.2d 606, 609 (2004) (emphasis 

added; citations omitted); see also Board of Supervisors v. 

Omni Homes, Inc., 253 Va. 59, 72, 481 S.E.2d 460, 467 (1997}, 

overruled in part on other grounds as stated in Greengael, 271 

Va. at 287 n.12, 626 s.E.2d at 369 n.12; Peters, 156 Va. 40, 
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49, 157 S.E. 769, 772 {1931). Thus, the long-standing rule in 

Virginia has been that a "partial diminution in the value of 

property [isJ compensable only if it results from dislocation 

of a specific right contained in the property owner's bundle 

of property rights~" Omni Homes, 253 Va. at 72, 481 S.E.2d at 

467 (citing Lambert, 108 va. at 268, 61 S.E. at 778-79); see 

generally Livingston v. Virginia Dep't. of Transp., 284 Va. 

140, 155-57, 726 S.E.2d 264, 273-74 {2012) (distinguishing 

physical damage to property from damage to an appurtenant 

property right in the context of an inverse condemnation) . 

Byler and the. Wolfes did not allege in their complaints 

that the presence of the transmission lines was interfering 

with their ability to exercise any specific property right. 

Rather, they alleged that their properties were uless 

valuable, marketable and desirable" because they were no 

longer suitable .for their "highest and best use" as 

residential properties. Article I, Section 11 " 'does not, 

however, authorize a remedy for every diminution in the value 

of property that is caused by a public improvement.' " 

Shartzer, 107 Va. at 571, 59 S.E. at 410 (quoting Eachus v. 

Los Angeles Consol. Elec. Ry. Co., 37 P. 750, 751 (Cal. 1894); 

see also Lambert, 108 Va. at 267, 61 S.E. at 778 (quoting 

Shartzer with approval). There must be. some " 'damage to the 

property itself; [that] does not include a mere infringement 
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of the owner's personal pleasure or enjoyment. Merely 

rendering private property less desirable for certain 

purposes, or even causing personal annoyance or discomfort in 

its use, will not constitute the damage contemplated by the 

constitution~ • " Shartzer, 107 Va. at 571, 59 S.E. at 410 

(quoting Eachus, 37 P. at 751). Proximity to a public use of 

land may "render the property less desirable, and even less 

salable; but this is not an injury to the property itself", so 

much.as an influence affecting its use for certain purposes." 

Id. at 572, 59 S.E. at 410. 

Accordingly, we hold that the complaints in these cases 

did not, and could not, state a cause of action for 

declaratory relief for inverse condemnation when the sole 

~amage alleged ~as a diminution in value arising from the 

public use of proximately located property. Thus, while the 

circuit court applied the wrong standard in reviewing the 

pleadings, its judgment sustaining the demurrers was 

nonetheless correct under the proper standard. 

CONCLUSION 

For these reasons, we will affirm the judgment of the 

circuit court sustaining VEPCO's demurrers to the complaints 

for declaratory judgment. 

Record No. 112112 - Affirmed. 
Record No. 112113 - Affirmed. 
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