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The Transportation Division of the International Association of Sheet Metal, Air, Rail 

and Transportation Workers (“SMART-TD”)1 submits this as its Objections to Genesee & 

Wyoming Inc.’s (“GWI”) request that the Board confirm that neither GWI nor Providence and 

Worcester Railroad Company (“P&W”) are required to commence negotiations or consummate 

implementing agreements prior to the consummation of the control transaction in Finance 

Docket (“FD”) No. 36064.2 

I. INTRODUCTION 

 

In FD 36064, GWI petitioned for an exemption under 49 U.S.C. § 10502 and 49 C.F.R. § 

1121 from the provisions of 49 U.S.C. §§ 11323-24 to allow GWI to acquire control of P&W.  

Petition for Exemption, FD 36064 (hereinafter “Pet.”) at 1.  GWI acknowledges that the lines 

                                                 
1 The Sheet Metal Workers International Association and United Transportation Union (“UTU”) 

merged to become SMART.  The former UTU is now the Transportation Division of SMART 

(“SMART-TD”). 
2 SMART -TD adopts and incorporates herein by reference the arguments set forth in the Petition 

filed on behalf of Transportation Communications Union/IAM, AFL-CIO (“TCU/IAM”). 
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owned and operated by P&W connect with lines owned and operated by two railroads in GWI’s 

corporate family and that this transaction is therefore not eligible for the class exemption at 49 

C.F.R. § 1180.2(d)(2).  Pet. at 1.  GWI further acknowledges that because this transaction 

involves the control of two Class II carriers and several Class III carriers, the labor protection 

requirements of 49 U.S.C. § 11326(a), as set forth in New York Dock Ry.––Control––Brooklyn E. 

Dist. Term., 360 I.C.C. 60 (1979), apply.  Pet. at 10-11.  New York Dock employee protective 

conditions require railroads to reach an implementing agreement with employees, using 

arbitration if necessary, before carrying out an operating change that may result in the dismissal 

or transfer of employees.  360 I.C.C. at 85.  Citing its alleged uncertainty as to the displacement 

and/or dismissal of employees, GWI requests that the Board confirm that neither GWI nor P&W 

are required to commence negotiations or consummate implementing agreements prior to the 

consummation of the control transaction.  Pet. at 11.  As set forth below, such request is 

improper based on the facts at hand, and should be denied. 

II. ARGUMENT 

Article I Section 4 of the New York Dock conditions state, in pertinent part: 

(a) Each railroad contemplating a change or changes in its operations, services, 

facilities, or equipment as a result of a transaction which may cause the 

dismissal or displacement of any employees, or rearrangement of forces, shall 

give at least ninety (90) days’ written notice of such intended change or changes 

... .  Such notice shall contain a full and adequate statement of the proposed 

changes to be effected by such transaction, including an estimate of the number 

of employees of each class affected by the intended changes. ... 

... 

(b) If a notice of intended changes is served pursuant to this section 4, no change 

in operations, services, facilities, or equipment shall occur until after an 

agreement is reached or the decision of a referee has been rendered. 

 

360 I.C.C. at 85.  While GWI admits that the labor protection requirements of 49 U.S.C. § 

11326(a), as set forth in New York Dock apply to this control transaction, it seeks to evade the 
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requirement that an implementing agreement be negotiated prior to the transaction’s 

consummation.  Pet. at 10-11.  GWI contends that it need not negotiate an implementing 

agreement because it “has not yet determined whether or which employees, if any, may be 

dismissed or displaced as a result of the control transaction,” purportedly relying on Norfolk S. 

Ry. Co., Pam Am. Ry., Inc.–Joint Control and Operating/Pooling Agreements–Pan Am. S. LLC, 

STB Finance Docket No. 35147 (served March 10, 2009), and Norfolk S. Ry. Co.–Acquisition 

and Operation–Certain Rail Lines of the Delaware & Hudson Ry. Co., STB Docket No. 35873, 

Decision No. 6 (served May 15, 2015).3  Pet. at 11. 

The fact that GWI has not yet made a determination as to which employees, if any, will 

be dismissed and/or displaced from the control transaction is not material.  Pet. at 11.  Indeed, 

New York Dock requires that the mere contemplation of a transaction which may cause the 

dismissal or displacement of any employees, or rearrangement of forces, give the requisite 90 

days’ notice and begin negotiations.  New York Dock, 360 I.C.C. at 85 (Article I, section 4(a) of 

the conditions); see also R.J. Corman R.R. Company/Memphis Line––Acquisition––CSX Transp., 

Inc. Line Between Warwick and Uhrichsville, OH, FD 31388, 1989 WL 238083 at *1 (March 2, 

1989) (noting CSXT has commenced negotiation of appropriate agreements with 

its employees who may be adversely affected by this transaction pursuant to New York Dock, and 

that RJCM plans to integrate the line into its existing operations, “so the proposed transaction 

should have no adverse effect on RJCM employees”).  The transaction may not be consummated 

until “after an agreement is reached or the decision of a referee has been rendered.”  New York 

                                                 
3 The transaction in FD  35873 involved the acquisition and control of certain rail lines.  The 

Board applied New York Dock, as modified by Wilmington Terminal, under which the 

negotiation of the respective employee agreements cannot delay the consummation of the 

transaction. 
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Dock, 360 I.C.C. at 85 (emphasis added).  Moreover, the decisions relied upon by GWI do not 

support its unprecedented request for Board confirmation regarding its obligations in advance, 

where it does not deny that employees may be adversely affected.  See, e.g., Atlantic Richfield 

Co. and Anaconda Co.––Control––Butte, Anacondo & Pacific Ry. Co. and Tooele Valley R.R. 

Co., 5 I.C.C.2d 934, 942, n.9 (Sept. 12, 1989) (imposing minimum protections of New York 

Dock where railroads factually represented throughout proceedings that no adverse effects would 

result); Mid Michigan R.R. Co., Inc.––Lease and Operation Exemption––Missouri Pac. R.R. Co., 

1990 WL 287758 (August 17, 1990) (applying Mendocino Coast, as modified by Wilmington 

Terminal conditions, which do not require an implementing agreement prior to consummation, 

and noting carrier’s assertion that there is no need for negotiation of implementing agreement 

where transaction will have no adverse effect on employees). 

In FD 35147, the unions requested that the Board direct the carriers to negotiate an 

implementing agreement under New York Dock before closing on the transaction. The Board 

declined to do so, noting: 

The requirement in New York Dock that an implementing agreement be negotiated 

prior to consummation of a transaction presumes that the carrier is capable of 

making the required “full and adequate statement” of the expected labor changes 

before the transaction is consummated, including an “estimate of the number of 

employees in each class to be affected by” the transaction.  See New York Dock, 

360 I.C.C. at 85 (Article I, section 4(a) of the conditions).  In some consolidation 

proceedings subject to New York Dock, the effect of the transaction on employees 

is readily apparent, allowing carriers to provide statements of labor changes and 

use them as a basis for negotiating an implementing agreement prior to closing the 

transaction.  Here, however, for the foreseeable future, there will be no adverse 

effect because work will continue to be performed under contract by the same 

Springfield Terminal employees who are performing it now.  

 

Id. at 16-17 (emphasis added).  In its Petition, however, GWI gives no such assurance.  There is 

no evidence that the entities here are not “capable of making the required ‘full and adequate 

statement’ of the expected labor changes before the transaction is consummated,” nor any 
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statement that the work will continue to be performed under contract by the same P&W 

employees who are performing it now.  Notably, it has failed to state that there is no 

contemplated change in operations and that there are no expected adverse effects on employees 

resulting from the transaction.  Instead, GWI merely states that “P&W will continue as an 

operating railroad,” and that it “has not yet determined whether or which employees, if any, may 

be dismissed or displaced as a result of the control transaction.”  Pet. at 11 (emphasis added).  

This is not sufficient to overcome New York Dock’s requirement regarding negotiation of an 

implementing agreement prior to the consummation of the transaction.  360 I.C.C. at 85.  To 

hold otherwise would provide an incentive for carriers to claim ignorance and postpone their 

statutory and New York Dock obligations.  Accordingly, GWI’s request should be denied at this 

time. 

III. CONCLUSION 

Based upon the foregoing, the Board should deny GWI’s request for confirmation that 

neither it nor P&W is required to commence negotiations or consummate implementing 

agreements prior to communication of the transaction. 

      Respectfully submitted, 

s/ Erika A. Diehl-Gibbons 

Erika A. Diehl-Gibbons 

Associate General Counsel  

International Association of Sheet Metal, 

Air, Rail and Transportation Workers 

(“SMART”) – Transportation Division  

24950 Country Club Blvd., Ste. 340  

North Olmsted, Ohio 44070  

(216) 228-9400  

ediehl@smart-union.org  

 

Dated: October 11, 2016 

 

 

mailto:ediehl@smart-union.org
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CERTIFICATE OF SERVICE 

 

I certify that on this 11th day of October, 2016, I served copies of the foregoing document 

upon the following parties of record in this proceeding by first-class or electronic mail: 

 

Mayor Lisa Baldelli-Hunt 

CITY HALL PO Box B 

Woonsocket, RI 02805 

 

Doug Beaupre 

P.O.Box 580 

Putnam, CT 06260 

 

Honorable Stephen M. Casey 

State Of Rhode Island And Providence Plantations House of Representatives 

State House, Room 19 

Providence, RI 02903 

rep-casey@rilegislature.gov 

 

Honorable Harriette L. Chandler 

Massachusetts State Senate  

State House Room 333 

Boston, MA 02133-1053 

harriette.chandler@masenate.gov 

 

Gregory E. Christy 

201 Springfield Road 

Belchertown, MA 01007 

 

Rodney Corrigan 

Logistec USA Inc. 

200 State Pier Road 

New London, CT 06320  

 

Honorable Marc A. Cote 

State of Rhode Island and Providence Plantations Senate 

144 Woodland Road 

Woonsocket, RI 02895 

sen-cote@rilin.state.ri.us 

 

Stephen Cotrone  

53 Wiser Avenue 

Worcester, MA 01607-1534 

 

 

 

mailto:rep-casey@rilegislature.gov
mailto:harriette.chandler@masenate.gov
mailto:sen-cote@rilin.state.ri.us
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Donald Joseph Cotter 

175 Terminal Road 

Providence, RI 02905 

  

Robert B Culliford 

Pan Am Railways 

1700 Iron Horse Park 

North Billerica, MA 01861 

 

Steven Cushman 

Cushman Lumber Company, Inc. 

96 Springfield Rd 

Charlestown, NH 03603 

 

Matt Danner 

Stella-Jones Corporation 

603 Stanwix Street 

Pittsburgh, PA 15222 

 

Timothy B. Dennison 

Dennison 

111 Rhode Island Rd. 

Lakeville, MA 02347  

 

Frank Dicristina 

Allnex USA, Inc. 

528 South Cherry Street 

Wallingford, CT 06492 

 

Ed Evans 

Gateway Terminal 

P.O. Box 9731 

New Haven, CT 06536 

 

Patrick C. Herlihy 

P.O. Box 483 

Concord, NH 03302-0483 

 

Eric M. Hocky 

Clark Hill, PLC 

One Commerce Square  

2005 Market Street, Suite 1000 

Philadelphia, PA 19103 

ehocky@clarkhill.com 

 

 

mailto:ehocky@clarkhill.com


8 

 

Denny Jenks 

Eagle Logistice Group LLC 

140 Bethany Road 

Monson, MA 01057 

 

Daniel Kane 

P.O. Box 982  

North Kingstown, RI 02852 

 

Gene Klesser 

P.O. Box 1716 

Middletown, CT 06457  

 

Patricia Laplatney 

P.O. Box 674 

Old Lyme, CT 06371 

 

Jason A. Manafort 

CWPM, LLC 

P.O. Box 415 

Plainville, CT 06062  

 

Mark A. Marasco 

14 Third Street 

Palmer, MA 01069-1541 

 

Erica Mastrangelo  

Burns & Levinson LLP 

125 Summer Street 

Boston, MA 02110 

emastrangelo@burnslev.com 

 

Honorable James P. Mcgovern  

430 Cannon Hob 

Washington, DC 20515-2102 

 

Honorable Michael Morin 

State of Rhode Island and Providence Plantations House of Representatives 

180 Allen Street, Unit 202 

Woonsocket, RI 02695 

rep-morin@rilegislature.gov 

 

John Rymes 

257 Sheep Davis Road 

Concord, NH 03301 

mailto:emastrangelo@burnslev.com
mailto:rep-morin@rilegislature.gov
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Honorable David K. Muradian, Jr. 

State House, Room 156 

Boston, MA 02133-1054 

david.muradian@mahouse.gov 

 

Honorable James J. O’Day 

14th Worcester District Massachusetts House of Representatives 

State House Room 540 

Boston, MA 02133-1054 

 

Carmen R. Parcelli 

Guerrieri, Clayman, Bartos & Parcelli, P.C. 

1900 M Street, N.W., Suite 700 

Washington, DC 20036 

cparcelli@geclaw.com  

Counsel for TCU/IAM 

 

Honorable Robert D. Phillips 

325 Dunlap Street 

Woonsocket, RI 02895 

rep-phillips@rilegislature.gov 

 

William Rankin 

Baldwin Logistics Group, Inc. 

14 Third Street 

Palmer, MA 01069 

 

James P. Redeker 

Connecticut Department of Transportation 

P.O. Box 317546 

Newington, CT 06131-7546 

 

Edward J. Rodriguez 

Housatonic Railroad Company, Inc. 

PO Box 687 

Old Lyme, CT 06371 

e.rodriguez@hrrc.com 

 

Richard J. Spallone 

240 W. Dickman St. 

Baltimore, MD 21230 

 

Michael Traynor 

455 Main St. 

Worcester, MA 01608 

 

mailto:david.muradian@mahouse.gov
mailto:cparcelli@geclaw.com
mailto:rep-phillips@rilegislature.gov
mailto:e.rodriguez@hrrc.com
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Aarthy S. Thamodaran 

Norfolk Southern Corporation 

Three Commercial Place 

Norfolk, VA 23510-9241 

aarthy.thamodaran@nscorp.com 

 

Robert Wimbish  

29 North Wacker Dr., Ste. 920 

Chicago, IL 60606-2832 

rwimbish@fletcher-sippel.com 

 

Bryan Winther  

P.O. Box 97 

Elkton, MD 21922  

 

David W. Wulfson 

Vermont Rail System 

One Railway Lane 

Burlington, VT 05401 

 

David A. Witkin 

Beryl Capital Management 

220 S. Juanita Ave., Suite B 

Redondo Beach, CA 90277 

 

s/ Erika A. Diehl-Gibbons 

Erika A. Diehl-Gibbons 

mailto:aarthy.thamodaran@nscorp.com
mailto:rwimbish@fletcher-sippel.com



