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Surface Transportation Board Public Record
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Washington, DC 20006

Re:  Docket No. FD 33888
Tri-City Railroad Company LLC. — Motion to Amend Notice
of Exemption — Changes in Circumstance and Operator _

Dear Ms. Brown:

The Port of Benton, Washington (the “Port™), established as a special purpose
district under State of Washington law in 1958 and the owner of the railroad line over which Tri-
City Railroad Company LLC (“TCRY™) operates,’ hereby replies to TCRY’s so-called “Verified
Notice to Amend Exemption” (the “Notice™) filed in the above-referenced docket on September
16, 2016. TCRY’s Notice presents nothing more than transactions already authorized or
exempted by the agency, and it should be rejected.

The Port acquired the subject rail line (the “Line”) from the U.S. Department of
Energy in 1998 pursuant to contemporancous authority from the Board. See Port of Benton —
Acquisition and Operation Exemption — U.S. Department of Energy Rail Line in Richland, WA,
Docket No. FD 33653 (STB served Oct. 6, 1998) (attached hereto as Exhibit A). The Portisa
non-operating railroad common carrier subject to the Board’s jurisdiction.

The Port acquired the Line subject to the common carrier rights and obligations of
BNSF Railway Company (“BNSF”) and Union Pacific Railroad Company (“UP”), whose rights
were established and authorized in the 1940s, shortly before much of the Line was constructed.
See Northern Pacific Railway Company, et al. — Trackage Rights, etc., Finance Docket No.
15925 (ICC served Sep. 28, 1948) (“Northern Pacific”) (attached hereto as Exhibit B). The

: For detailed information about the Port, its multi-faceted function, and its goals and

mission, see, generally, www.portofbenton.com.
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agreement that to this day governs BNSF’s and UP’s rights to operate over the Line dates to
1947 and 1948 (the “1947-48 Agreement”), and its terms were presented to and authorlzed by
the Tnterstate Commerce Commission (“ICC”), subject to ICC- o1dered modification.? See
Northern Pacific.

Tn 2002, the Port entered into an agreement with TCRY (the “2002 Lease” —
attached hereto as Exhibit C) under which TCRY acquired a Jeasehold interest in, and the right
(and obligation) to prOVIde common carrier service over, the Line. The Board authorized that
lease arrangement in Txi-City Railroad Company. L.L..C. — Lease and Operation Exemption —
Rail Line of the Port of Benton in Richland, WA, Docket No. FD 33888 (STB served Jun. 23,
2000) (“TCRY-Lease™) (attached hereto as Exhibit D). The 2002 Lease acknowledges the
existence of BNSF’s and UP’s longstanding, ICC-authorized rights to operate on the Line.
Accordingly, the 2002 Lease does not and could not extend to TCRY an exclusive right to serve
customers located on the Line. In turn, the TCRY-Lease class exemption does not asctibe to
TCRY an exclusive right of use of or access to the Line.

TCRY’s current Notice refers to prior federal court litigation — BNSF Ry. Co. v.
Tri-City & Olympia R.R. Co., 835 F.Supp.2d 1056 (E.D. Wash. 2011) (“BNSF v, Tri-City”) — in
which, among other things, the court confirmed BNSF’s and UP’s joint rights of access to the
Line alongside TCRY. Although BNSF had, for a time in the early 2000s, relied upon TCRY’s
service, BNSF resumed direct operations over the Line in 2009 and continues such operations,
notwithstanding TCRY’s objections and past attempts to erect physical and economic barriers to
BNSF access. UP, on the other hand, has for the past several years engaged TCRY under &
handling carrier arrangement that preserves UP’s access to the Line’s shippers.

At the behest of the BNSE v, Tri-City court, the Port participated in the
negotiation of an “Operating Plan” governing joint BNSF-TCRY operations over the Line, and
was designated to resolve disputes in the first instance if BNSF and TCRY could not reach terms
voluntarily. Also, the Port is entitled under the 2002 Lease to oversee TCRY’s provision of
service, including, among other things, the right to review and approve TCRY’s transportation
rates. Such prerogatives are consistent with the Port’s status as a common catricr owner of a
railroad line subject to Board jurisdiction.

2 Among other thigs the ICC required BNSF’s corporate predecessor and UP to reimburse

the Atomic Energy Commission (the original owner and builder of the Line) for the construction
cost of the Line under a prescribed 25-year schedule.
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The Port is unsure of the purpose behind the Notice, and was not consulted or
informed in advance of its filing. TCRY apparently has attempted to invoke the Board’s class
exemption procedures under alleged “changes in circumstance.” But there have been no relevant
material changes in circumstances warranting Board action, and certainly none requiring
invocation of a class exemption. Since the effective date of the TCRY-Lease exemption in 2000,
there have been no amendments to the 1947-48 Agreement or the 2002 Lease — the two
agreements governing the provision of railroad common carrier service on the Line, TCRY’s
common carrier rights remain as set forth in the 2002 Lease. TCRY has not been granted rights
over other lines not included in the 2002 Lease, and the term of that lease has not been
abbreviated or extended. The common cartier rights of BNSF and UP in the Line remain as
authorized nearly 70 years ago. TCRY’s unsuccessful effort in the BNSF v. Tri-City litigation to
defeat those rights is not a material change in regulatory circumstances.

There is simply no cognizable “transaction” requiring Board authorization here.
As such, TCRY’s Notice should be rejected as unnecessary and unwarranted, TCRY has not
pointed to any precedent, and the Port {s aware of none, where, under comparable circumstances,
the Board has accepted and processed an exemption (presented as an “amendment” to a 16-year-
old exemption or otherwise) in the absence of material changes to the route mileage under
operation or to the terms or duration of the governing agreement.

The Notice incorrectly purports to involve a “change in operator.” The array of
BNSF, UP, TCRY, and Port common carrier rights and obligations attached to the Line have not
changed since TCRY-Lease, even though the precise form of operations each carrier arranges to
provide on the line may have been adjusted over the years. That is true on any jointly-operated
rail line. A “change of operators” class exemption contemplates the formal transfer of common
carrier obligations over a given rail line from one entity to another, resulting in the termination of
the incumbent carrier’s common cattier status on the line.® That has not happened here, and

3 Compare TCRY’s purported “change of operators™ with proceedings appropriately

invoking the Board’s change of operator procedures, such as South Carolina Division of Public
Railways d/b/a Palmetto Railways — Change in Operators Exemption — North Charleston
Terminal Company, Docket No. FD 35881 (STB served Jan. 30, 2015); Brownsville & Rio
Grande International Railway, LLC — Change In Operator Exemption Including Interchange
Commitment — Brownsville & Rio Grande International Railroad, Docket No. 35836 (STB
served Jul. 25, 2014); and Buckingham Branch Railroad Company — Change in Opetrator
Exemption — Rail Line in Nottoway, Lunenburg, Charlotte and Mecklenberg Counties, VA,
Docket No. 35226 (STB served May 7, 2009).
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thére is no pending proposal pursuant to which any of the three incumbent carriers would be

4 - tor ar : Joadi
replaced.® Accordingly, the references to a change of operator are false and misleading, and thus
would warrant rejection of the Notice as void ab initio. '

The Port is admittedly baffled by TCRY’s Notice. The origins of and motivations
behind the filing remain a mystery, and the Port suspects that TCRY s filing suggests an ulterior
motive. The Port has requested that TCRY withdraw the Notice, but it is not sure that TCRY
will. This episode continues an unfortunate pattern of TCRY conduct that ignores or degrades
the public interest in effective rail service over the Line. It is the Port’s mandate and objective to
promote industry and local economic development. Under the Port’s stewardship, the Line has
proven critical to past and future local growth, and the Port will continue to take all necessary
steps to protect and advance that mission. :

As the Board doubtlessly has discerned, the Port does not condone, much less
endorse, TCRYs initiation of this or any of the other of the numerous matters that TCRY has
brought before this agency and before the courts. Over the past several years, and to its dismay,
the Port has observed TCRY — (1) frustrate the very shippers upon which the railroad depends
for business; (2) alienate its class T counterparts (with which TCRY otherwise could have
cultivated lasting, mutually beneficial relationships) to the extent that one would-be “partner”
(BNSF) no longer does business with TCRY, though it could; and (3) antagonize local
government leadership though its inflexibility and litigiousness, intransigence, and documented
unwillingness to work with those communities to accommodate important public works projects
(rather than endeavor to be a responsible, reasonable and constructive community presence).

For all of the foregoing reasons, TCRY’s Notice must be rejected. But unlike in
other situations where a class exemption notice has been rejected, the Port does not believe that
the re-submission of TCRY’s “transaction” under the more exacting individual petition for
exemption or formal application procedures would resolve the inherent problems with the current
filing. The Port anticipates opposing any such future submissions as well.

4 Even if the Notice presented a legitimate change in operator transaction, TCRY failed to

comply with applicable Board regulations by not serving notice of the change on all affected
shippers. See 49 U.S.C. §§ 1150.32(b) and 1150.42(b). Also, TCRY’s Notice invokes 49 C.F.R.
§ 1150.31, governing transactions involving non-carriers, although TCRY clearly is a catrier.
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I certify that a copy of this filing has been served on counsel for TCRY.
Respectfully submitted,
“Robert A. Wimbish
Attorney for Port of Benton
RAW:tjl

cc: Scott Keller, Thomas Cowan
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29637 SERVICE DATE - OCTOBER g, 1998
DO
FR-4915-00-P
DEPARTMENT OF TRANSPORTATION
Surface Transportation Board
[STB Finance Docket Na. 33653]
Port of Benton--Acquisition and Operation Exemption--U.S. Department of Energy Rail
Line in Richland, WA
The Port of Benton, a roncarrier, of Richland, WA, has filed a notice of exemption
under 49 CFR 1150.31 to acquire the rail line assets of the U.S, Department of Energy
(DOE) to operate a rail line approximately 17 miles long known as the Hanford Site Rail
Sy‘/stem, Southern Conncction, extending from milepost 46, at the junction with Union
Pacific rail line in Kennewick, WA, to milepost 29, at the DOE Hanford Site, connecting
with the Havnford Site Raif System, Northern Connection (north of the City of Richland).
The transaction is expected to be consummated on October 1; 1998,
If the verified notice contains false or misleading information, the exemption is void

ab Initio. Petitions to reopen the proceeding to revoke the exemption under 49 U.S.C.

10502(d) may be filed at any time. The filing of a petition to revoke will not automatically
stay the transaction.

An original and 10 copies of all pleadings, referring to STB Finance Docket
No. 33653, must be filed with the Surface Transportation Board, Office of the Secretary,
Case Controf Unit, 1925 K Street, N.W., Washington, DC 20423-0001. In addition, a copy
of each pleading must be served on Thomas A. Cowan, Esq., COWAN WALKER, P.8., P.

0. Box 927 Richland, WA 99352,




STB Finance Docket Na.
Board decisions and notices are available on our website at
“WWW.STB.DOT.GOV.”
Decided: September 29, 1998,

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary

33653
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GERTIFICATE AND ORDER
AT & Session of the INTERSTATE COMIUERCE CGMMISSION, Division

4, held at its office in Washington, D.C., on the Pdth
day of September, A.D, 19Ug,

Finance Docket No, 1%925

HORTHERN FACIFYC RAILWAY COMPANY, ET AL, TRACKAGH
RIGHTS ETC.

Tavestigation of the matters and things involved in this
froceeding having been made, & haaring haviag been held, anc
eld divislon having, on the date hereef, made and filed a
eport coptaining ite findings of fect and conclusions thercan
which report is hereby referred to and mads a part hereol:

o

7

It is ordered, That, subject to the conditions with regpect
to the protection of employees lndicated in said report,
gcquisition by the Northern Pacific Railway Uompany of tracksge
rights over that porticn of the Yakimas braansh line of railroad
c? the Qregon-Washlngton Rallroad & Navigation Compeany, Unlor
Faciflec Rallroad Company, lesses, between Kennewick and a coh-
nectlon with tracks to he constructed by tne United States of
America, in Banton County, Wash,, desoribed in the aforesaid
reoort, upon bhe terms and conditions in sald report found just
and reasonablsz, be, and it 1is hereby, approved and authorizail,

tt_ls horeby certified, That the present snd future pubilic
convinience ald necessity redquire operation by the Northern
Paoific RAoilway Company and the Union Pacifie Rallrond Compaay
over that porsion of a ling of railroad, constructed cnd to oe
Constructed by the United States of Amerlca, extending from a
connection with the Yakima branch line of Lhe Gregon-Washington
failread & Wovigation Company to ond into an exochenge yard
whlck the Unized States will conatruch near the north bank of
Lhe Yokiaa River, ia Benton Gounty, Wesh,, described in tho
report afcrcsald: Provided, however, and bhls cortificnte i:
Yssusd uson the express condition That the cegrzement between
the nppliconts and the Atomic Energy Commission, insofar ag

Lt opertaine to payasnt for the bridge and o part of the trosks
over whith operation herein is authorized, shall be modified

11 sonforpity with She saggestions set fortlh in anid renort.

it _is further ordered, That this certificate ang. order
saell toke effect cnd be in force from ond after Lo days fron
ite date. Toriffs rpolicable to the line¢ herein involved mny
be eatoblished. upon notice to this Commicseion and to the gen-
eral publiz by not legs than 10 days' filing and posting in
the monner peeseribed in section b of bhe interstate Conmercc
aAct. :

ancd 1t 1e further ordered, That the Northern Paciriec Reil-
vey Lomprny ard the Union Pacific Railrocd Company, wnen fildng
schediales estnblishing rotes and charges aspliceble on anid
lings of railroad, shall in such schedules refer to this cer-
titTicote and crder by title, date, and dockel number.

Ey the Commission, division 4.

L
~

SBocretary .
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fle find that, subject to the coaditions for the protection
of spplicants! employees refsrred to above, acquisition by the
Horthern Pacific Rallway Company :0f trackage rights over thal
porticn of the Yakima brasch line of railraad of the Oregone-
Hashington Railroad & Navigetion Compeny, Unlon Pacific Railroad
Uompany, lessee, bebtween Kennewlck and 2 conneetion w:th tracls
%0 be ccnstructed by the United States of Amerilca, in Benton
Gounty, Wash., described aAerein, is a transsctlon within the
acope of seotlon 5(2) of the Interstate Commerce Act, asg amonced
thot the terms and conditiona proposed are just and ruasonable,
end that the transaction will be consistent with the public
inscrest,

?

e further find that the present and future public conver.
lettce and necessity Tequire operation by the ¥orthern Pacific
R:ilwey Company end the Union Pacific Railroad Company over that
prriicn of a line of railroad, constructed and to be constructed
by the United 8tates of America, extending from a connection
with the Yakima branch of the Orsgon-Washington Railrcad &
Navigation Company tc and inte an exchonge yord which the
United States will ccenstruct near the narth bank of the Yakims
River, in Benton Sounty, Wash,, described herein, upon the
espresys conditisn that the agreement botween the applicants and
the Atomic Energy Commission, insofar as it pertains to payment
far the tracks sver which Cperaticn berein ls authorized, shail
be modified in conformity with the sugpestions set forth ahove.

An appropriate certificate ani order will be issted,
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DERPTAL--SUBRJEQE TO INSPECTION OHLY 3Y¥ PAHTIES T2 THE REUIRD

This report will not be printed in full in ihe permansnt serios
of Interstiate Uommerce Commipaion reporfs. TR A I

- % s i 6
Com R e e O e e

INTER3TATE COMMERCE COMMIBEION

G AL SN £t
1. A ]

. [ E¥C i ol ]
Finance Docket No. 15925 PORRE e

SORTHERN PACYFIC RAILWAY COMPANY, &1' AL. TRACKAGE RIGETS EIJ.

Submitied dJuiy 15, 1948, Dacided Sepbembe 21 28, 194i1,

(1) Aﬁqw'sitiun by the Northern Pacliic Rallwey Company of btwacke
age rights ever that portion of ths ¥ekima bransh lina of
railroad of the Oregon~Washington Railroad & Navigation
Company, Union Pacific Railroad Company, lesses, betwesn
Kennewicl and & connection with tracks to be cnasiructal
by the United States of America, in Benten County, Wash,,
approved and authorized. Condltions prescribed,

+2) Cervificate lsaued authorizing operatlon by the Northern
Pacific Railway Company and the Union Pacific Bailroad
Company over thd+ portion of a lingz of railroad, oon-
strocted and o be constructed by the United Staltes of
America, extending from a connechion with the Yokims
oranch o the Oregon~Washington Reilroad & Navigation

30 and into an exchanze yard wvhich the tnibed
will counstruct nsear thie north bank of ths Yakimn
Hivear, in Benton County, Wash. UCoadisiens praserioed,

T B, daPonte, Conrad Olson, and F. J. Meiig Tov mwoaplicante.
Boger 1. Harris and F. A, Allan for asomic hn

o

W, Wh tleek, Thomms H. Mamuire, and ltrrv H,
Hilwanites, St, Pawl and Pacific
rBVeEneT.

J. B. Daubenepock, H. F, Lovg, L. &,
and 31~§;“§gh;¢93 for cmoloweus of the Chi.
3%, Poud % Pacific Rallroad Company.

F. K. Byurs andi U, W. Btevens for other railway el oy el

vt , Milwauke e,

REPORT OF THE GOMMISSIOW

SIVISIOR -, COMMISSIONEAS LER, MAHAFPIR, AUD MILLER

Excentiond to the report propossld by whs sxaminer were {lled
aad the case uns arguo d,orally. Our concluslong ALrfer somewn
from those recommended by him,

The Herthirn Pacifiec Railuay Gompnnj, hn)n"na'
somstimes c¢pll:d the Northern Paciiic, and Ot :
Aailread % Nevigation Company, Unlion Pat;tlﬁ ﬁullfcau

G Lessez, hereinafter refecrresd to jeinsly ag the

P vy apulxuatzon £filed Novambur B3, 2047, applied fov

© walon, under section 1(18) of the Ilaterstate Comnerse Act,
L thelr operatiors by trackage rishis and Joint uss

over L portion of & 1line of railread, sonsiructed and

to be construated by the United States of SAmerica, from a oco-
gokion with the Yakinma branch of the Oregon-Unsbington Hollroad

& Havigaticon Grmpany te and inte an interchange yard uhlch tis

12
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United States will construct near the necrth bank of the Yakins
River, approximately 6.67 miles, in connechion with which pro~
posed operation the Northern Pacific Railwauy Company proposas
to acquire, under section 5(2) of the act, trackage rights cver
the said Yakima branch from the point of connecticon with the
proposed railroad to be constructed by the United States to
hennewick, approximately 4.92 miles, all in Benton County,
Yizsha The Atomic Energy Commission, hercinafter referred to
es AEC, irtervoned in support of the application, ard the
Chicagy, Milwaukce, St. Paul & Pacific Rallroad Company, horec-
inafycr referrved to as the Milwaukee, intervened in oppositicn
thereto. A hoaring was held and briefs were filed. At tho
rearing rallway employees of the Milwaukee, lines west, wero
represented and opposed the granting of the application.
Reprosentstives of othor railway cmployees also ontercd appusy-
ances ut the asearing bubt introduced no esvidence. No reprcgssota=-
tions have besn wade by any State authority. Unless otherwlse
indicated, all polnts hereinaftor mensioned arc in the State

of tizshington. .

The sole purpesc of the Instant appllcation is to proviie
addtional rail transportation service from the south to the
Honford Engineering Works, also known as the Hanford Project,
g vast arca located in Benion, Grant, and Franklin Countios,
comprising 640 square mlilos, or mora than 400,000 acres. Haa-
ford Works 1s used by the Government in the production of pla~
tonium, an ¢lement which is not only wital in connsction wiznh
thy developmsnt of military weapons, bub which also nas impert-
art ané far reaching peacetime applications, It is the only
Aarge-scale piutonium producing plant in the United States.
Tremendovus ipbound tonnages of coal, chemicals and other coa-
modl ties ars roceived at tho project, making continued rail
s3rvlce thereta esscntial,

Constructlon of Hanford Works was commenced in March 1943
zad complebed in February 1945. The eriginal senstruaction and
operation sag conductod by E. I. du Pont de Nomours and Compzny,
wndér the supcrvision of the War Department, in accordance wish
ths provisions of a "puro cost contract" urder which the Govern-
nént agreoed b relmburse the contractor for all expenditure:
apd losses, ircluding transportation costs. By appropriate
fongrassional logislation approved Augnst 1, 1946, and an Excou-
vive Ordor issued Decembor 31, 1946, the projecdt was transferrod
from the Yur Topartment to AEC. As of Septembor 1, 1944, the
General Eluctric Company has been operating Hanford Works pur-
suant to a pure cost contract substantislly the  same as the
original duPont contract. Since the incoption of Henforg Works, -
the conlracts ander which operations are conducted hawveboon
eoussificvd as "seeret" by tha authorities charged witn the duty
gf 1ts administration. The nature of the project requires that
the greatast dzgree of security be exercisad =t 2ll times be-
¢ouse the intevruption of plant production for any reagon
would be oritianl. :

¥

-1 connection with the original sonstruction, the Govorn-
ment built a standard-gage, single track raillroad line Lo seeve
tht residentlal and operational areas. This Government-owneds
mpd-opsrated rallroad system 1s made up of approximately 180
wiles of meirn iinc, industrial spurs, and slassification yards,
i portion cf wihich formerly belonged te the Milwankee. In

13
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Abandonment, €54 I.(.C. 831, decided Octcber 15, 1945,
wo:pemitied abandonment of that portion of the Milwaukes's
Banford branch extending from a point near Vernita to Hanford,
approximately £5.105 miles, Subaseguently that segment was ac-
guired by the Government For $375,000, and it now forms a part
of ths Government railroad within the restricted area.

At present, the only raill service to Hanford Works is pro-
vided from the north by the Milwaukese's Hanford branch extending
from Bsverly Junction to & connection with the Government-gwned
rallroac, apprcximately 20.79 miles. Interchange is effected st
Riverland, a polnt approximately 1,75 miles inside the Govern~
ment confine, but in the Milwaukee's tariffs the station designa-
tion is shoWwn as Hanford. The history of the Milwaukec's lins
aad its operationsl funchion into the projeck will be described
bzlow.

Richland is the residentisl soction and the main adminig-
Ltretion area of Hanford Works, It is located in the extreme
southeastern section of the reservation, about 5 miles north of
the proposed counection with the Unior Pacific, and approximately
43 miles by rzil from the conuection with the Milwaulcee on the
north, Richland is to be developed into a normal American com~
munity. I% is s modern and permanent city with standard school
facilitizs, stores, service establisbments, theaters, churches,
rocreational facilities, a post office, and a bank. This commuo-
ity grev from approximately 250 inhabitants bsfore the project
was updertaken until now 1t contains sufficivnt housing to
accommodate approximately 18,000 individuals whose family heads
are sngaged in the oporation of Hanford Works., In addition,
ancther community of about 5,000 construction wonkers is locatsa
at Borth Richlaad, approximately 2 miles north of tho existing
cl¥y limits of Hichland. The industrial arca of fhe project
extends nerth, 2ast, and west of Richland and coptains soveral
win production plants, 2 of which is oot more than 4 milos from
fichlande Other processing plants are lecated farther north, and
arc closer to fae Milwaukee than to the proposed interchange with
the applicants. Because of & current oxpanaion progrom, it is
anticipated that ths permanent populztion of Richland will ulzi~
matsly inerease to 25,000 citizons, and that the btemporary popu-
lation of North Richland, during the period of the now construc-
ticn, will spproximate 20,000 inhabitants. The work already
assigned In comcetion with the oxpansion program I1s sufficient
to last 4 or &5 roars.

I ordeér to oxpeodite completion of tha expansion program
nnd in the intercst of fconomy, the authorities at Hanford %Yiori-s
r«cently have ohtalned the use of = major portion of the Govorn-
nent-owncd Fasco General Depot,. hercinaftor samctimes referred
to as thoe depet, leocated southeast of Pasco nenr the confluenca
of the Snakc and Columbisz Rivers. The depot is Approximately
13 miles from Richland, nnd consists of 8 permancnt type moderit
warehovses, cach eontalning cpproximatoly 166,000 square feot
af floor spoces In additlon, various othse shopa nnd servicoe
onildings, which are appurtenant to an cstablisghmont of this
gature, arc avsilable., The depot arca comgriscs 715 acres and
is provided with adoquate outside torage #ards, roadways,
unlozding decks. a railroad system to meotd 1he requirements

14
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of the operaticn, and is feneced and patrolled in accordancs with
seeurity regulations. It 14 considered s permanent faeillty in
counection with future operations of Hanford Vorks. The opriginal
cost to the Government for construction of the warchouse bullé-
ings alonc in 1942 was approximately $2,535,000, and 1% 18 osti~-
ma-ed that bo duplicate these warehouses on the Hanford Projcch
s+ present prices would cost the Government morc than $5,000, 000,
¢xelusive of necessary appurbenances. The depot is awitchoed by
the Northern Pacific, but the tracks of the Spokane, Portland &
Senttle Railway are adjmcent thereto. It iz utllizod for storage
of varicus matorials and squipment which must be protsected from
the weather, and which ars now arriving for tho currcnt expanaion
rrogram at Banford works. - Between Jwnc 19, 1947, and Jamaary 26,
1948, a total of 167 carloads, or 9,384,246 pounds, of freighs wos
roceived and pliaced in storage at the depot for ultimate use at
Rizhland. Much of this property was received by rail, and -con-
¢ists principally of building materials and certain chemicals,
“hy volume is sxpectsd to incroasc greatly. Storage spacce for
chemicals shipped in tank-car lobs 1s l1imited in the restrict sd
cron 0 that provision must be made to hold chemicals at the
Gopet until needed,  Some plumbing supplles stored at the deoot
were trucked in from Portland, Oreg., and oiher ntarby points.

Negotiationg for a soubhern rail comnsstion Lo acrve tho
project were commenced in June 1943, when tnro applicants wers
invited by army officials in charge of construction at Hanford
Works to build, at the railroads' expensc, & linc to conneot
near Richlsnd with the Govermment's rallroad then under consiruc=
Eion within th:z roservation. This tho rallroads refusocd to do.
Subscquent dissussions involving alternative proposala were had
vetween the parties, culmineting in an agroement reschod duricg
the first woeek of August 1943, under which tho railroads were
to contribute 575,000 and bto pay an ellowance of 2 for cach
lcaded cer handled in line-haul movement intc or out of the pro-
joct. Becausc of higher construction costs dn 1947 as compared
to 1943, those amounts werc incroascd to $100,000 and $4 per
cer, respoctively, in the flnal conkract. The lump-sum contri-
bution by the pailronds was to be in lieu of tho gost to thom
of constructinzg interchange tracks at the point of connection.
The projcct aubhorities insisted that fer security roascns the:
intercharge yards be locatod within the ressrvation. Contracts
covering the proposcd sonstruction by the Governmont and opora-
tion by the applicants of the asouthern gatoway wors preparad snd
comploted in Soptember 1943, but becausc of failure to obtudn
reguisite approval of thu Office of Defensc Transporiatien suoeh
construction and operation into the prejsct were nobt consummatod
2k that time., Thereaftsr the matter lay dormant until the
middles of 1947 when the then commanding officer of the project
contacted the applicants and again bronched the' proposition that
the railroads build a southern cennoction at thelr own exponso.
The zpplicants rojected the 1dea of builléing into the projoct
but stated thot they were willing to resuwno negobiations on Luses
similar to thcse existing in 1943, when the original proposnl was
blocked. Further discussions worc had which finally resulted in
gxecution of the two contracts covering the proposed construciicn
and cperntion of the southern connechtion for which autheority s
sought . ix thz Instant application.
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Both agreements are dated November 6, 1947, and are condil-—
tioned upon our prior approval, if such epproval is required.
Pursuant to the terms of the first coentrect, the Union Pacific
grants to the Northern Pacific the right to use in bridge mov e
ment that portion of the former'sYakima branch, extending from
a connection at Kennewick to the’ junction of the Unicn Pacificisg
line with the track to be constructed by the Government, a
distance of approximately 26,000 feet. As compensation for fhe
rights granted, the Northern Pacific agrees to pay the sum of
34,594,532 per angum, or cone-half of © percent oh an zgreed book
velue of $183,?72.93, plus one-nalf of 5 percent upon the actusl
scst of all future additions and bettsrments chargealle to
sepltal account, The Northern Pacific will alse pay a per-car
proportion of the actual costs incurred by the Unjon Pacific
Tor melntenance and operstion, including insurance and taxes.
Tollowing a test period the parties may agrse upon a flat-rate
per-car charge which will bg subject to future changes from
time to time as conditions warrant.  Nothing herein is to be ecén-
strued as permission to change the rent, or the basis thereof,
without our prior authority. General control, management and
administration of the jeint trackage shall remain in the Union
Pacific, but all rules, regulations, and train schedules sholl
2g equal, Just, and fair as between the partlies using the linec.
The books and records of the Union Pasific bearing on the costs
of improvements to the property, or of mainiechance and cperabion
“hereol, shall be made available to the Northern Pacific for ine
spection at all times. Should the Northern Pacific default on
any payment or fail to perferm any of its covenante ynder tho
agreement, which default or failure shall centinue Tor a periad
of & menthe after written notice by the Union Pacific, the latter
may, at 1ts election, terminate the agreement and exélude The
Former from all uce of the property covered thereby. Other pro-
visicns partaining to joint employees, damase claims for losa of
property T injury o persons, negligence of woerkmen, clearing
wreeks, and arbitrabion, usually embodied in instruments covering
jeint-faellity arrangements between railroads are contained in
the agroeement. The contract, by its terms, 15 tc become
effectlve upcn completion of constiuction of the Government
track with which the Yokima branch is te connect, and continuaz
in €ffeot so long as the Horthern Pocific shsll jhave the righs
to operits over said Government track: provided that the Northern
Pazific may terminate the agreement by 6 menths! notice in
woiting oo anylime after 2 years Trom such effective date,

The . zoond agresment is by and between the United BStates of
fiaericz, acting through the AEC, on the one hand, and the Noria-
eri Pacific sn¢ Union Pacific, on the other. It provides that
the Covernment will at its sole cost and expense acguire the
netesgary right-of-way for, and construct a line of railroad
exvending from the point of conneetion with the existing CGovearn-
ment line within the reservation % _or near Richland to a conne-—
tion with’ the Yakima branch of the Union Pgcific, approximately
Z.4 miles, including a bridge across ths Yakima River; also whs
faellities at the interchenge yard, and a wye track to be locaced
2L a »oeint betreen said interchange yard and Richlard. Upon con-
pietion of all such construction, the apyprlicants shall ezch
seabkribute one-half of $he sum of $100,000, which sum it is
agreed Tolrly represents she cost to which the applicants wownld
be subiected Lf they constructed interchange trackage at the
p2int of connsction with the Yakima branch. For the right to
Iparats over the Government's line betwesn the csouthern boundosry
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nf Hanford Wors, on the north bank of the lakimn River, to the
nonnection with the Unien Pacific!s Yakima ranch, approximabtely
3.4 miles; the applicants also will pay, as rental, until suen
time as the total of suchk payments made by ~“hem equals the
initial actual cost to the Government of constructing that sez-
ment, the sum of $4 for each loaded car maved in either direstion
aver the segment, on which the haul of the Yorthern Pacific ie
beyond Pasco and that of the Unien Pacific is beyond Kennewlas.
Stoppage in transit at Kennewlck frem pelints beyond shall not
sause a shipment to lese the character of a line-haul movemenk.
After such rental payments shall egual the cost of consitructiag
whe bridge and the segment from the bridge %o the concecticn
with the Yakima branch, the applicants shall continue to havs
the right, during the term of the agroement, to operate over the
trackage without further rental payments. HNo rental or other
ohalge is 1o be pald by the applicants for uhe right 6o operate
nver the segment extending from the nerth bank of the Yakima
Hiver to the interchange yard, for usc of the facilities at the
vard ¢r the wyz track. The applicants may, by mutual agrveement,
arrenge for either of them o oporate a jolnt train between
Kennewick end the interchange yard in order to move the busingss
of both rsilroads; the railread operating such joint train shall
2¢ considered as the agent of the other commany.in such operatilcn.
The Government may terminate the agreecment at any time unon 2
months' advancs notice in writing to the applicgnts,

The sstimated cost of the bridge and the trackage upon waich
the $4-péer-car_allowance is spplicable amounts to 625,000, In
addition, the Jnion Pacific will incur a capital expenditure of
b3, 322 for construction of a connection between its Yakima branch
and the Government's trackage serving the Hanford area. Con-
struction of the Government!s track will commence promptly wpon
our coprovel o the application herein. Traiffic anticipated by
the applicents to be handled through the southern conneciion
during the firat 5 years of operation commencing July 1, 1942,
in order, is shown as 7,040, 9,940, 8,256, 8,2b6, and 8,256
sarloads. The principal commodities expected to be handled, and
She probable pointe of origin, ars shown as follows: Cement [tom
Lime, Oreg., S:attls and Spokane; ccal from Castle Gate, Utan,
and Xleenburn and Rock Springs, Wyo.; iron ond sieel from
Seattle, Portiand, Chicago, I1l., and Fittsburgh, Pa.; machinary
from Chilcago and Schenectady, N. ¥.; and lLumber and miscellonsous
congtructicn and operating materials from Portland and Tacoma,
The annual average traffic for the sutceeding years, alter tas
fifth fiscal yesar ended June 30, 1953, is estimated at 7,266
carloads; congisting of 7,000 of ccal and 265 carloads of nip-
cellaneous materials. The foregelng sstimates of traffio
regpreesnt an arbitrary sllocation for the cembined operations
of the applicants; nc breakdewn ig made as te the respective
individual business each of them anticipate handling into the
praject.

Coal 1= the bulk cf the inbound tcnnage to-sthe Hanford Yorks,
although consicderable other traffic will be required in carrying
out the expansion program. An estimated 40 percént of the traffic,
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cxcopht coal, is expscted to move thriugh tha southora conneesion,
The coal may be handled through either connection, dopeonding
upon the source of supply, the rates applicable thoroon, and
other factors, Conbracts sre made ou a BTU bagis in the spring
of each year Tor ths amount of coal agtimabed to be needod a5

the project during bthe coming ysar. At The time of Sho hearlaog,
somp coal was being cobtaincd from mines logal to theo Milwauwkse
and no doubt would contlinue to be handled by that carrier tir-ough
the northem connectlion so long as those scurces remsin available.
It 1s the opinion of responsiblec officers of both AES and the
prims contrachor that sufficient traffic will move iabound ko

the project to support profitable operations by the applican;s
as well as thoe Milwaukee. An cquitable and fair distpibution of
all shipments 1s contomplated, beeauso %o divert traffle fron
the Mitwauvkee te an exteant that opceztions through the northorn
comncction no longer would be prefitable and ondanger disconsine-
ance of that gatoway by abandonmont of the Hanford beaneh wold
def'eat tho primery purposce of the plon aseklng edditlomal poil
servics tc the projscte. Bocause of tho current cxpansion poo-
Arem, tho transportation supcrintondent of the prime contrasior
sshimated thas ovon with coenstruction of the southora eornossion,
Lhe Miiwavkos!s rovinues from projoct traffioc for the next 3 or
4 yoars wlll he comparsble to those recalved by it daring tho
past 2 or 3 yuars.

Finaneiol results of cperation lor tlx, first 5 years moia-
tioncd above are shown by the appliecants as follows: qross
freight rovenuss $2,703,500, $3,299,700, 2,118,000, 2,118,200,
ond §2,118,000; oporating uvxponses, ostimatod at BO porsent of
gross revernuos, $1,351,750, §1,649,350, $1,059,000, 1,059,009
and %1,059,000; joint-facility ronts, ropresonting rontal pay-
monts at the rate of $4 a car as provided in the contract,
w88, 160, 139,760, $33,024, $33,024, and HB%,024; and not rallway
oporating income 1,328,596, $1,610,000, {1, 025,976, 41,085,276,
and §1,025,973, Corrvosponding figures for Lhe annual averags
suectoding years arc 1,536,700, 768,350, 1329,064, and {739,286,

Propenonis of the southorn connection rely primarily on
the groaboer dogree of sceurlty, and sccondarlly on thoe operating
conveniannce and the large gavings in transporiation costs that
will resalt i such connoction i3 made availablo. Concorn was
cxprcased by he proesent manager of Hanford Works, who ig enargoed
with the responsibility of its socurity, as to tho reil foacili-
tles new sorving bthe projoct. It is his opinion that snother
railread 1ine to the area is nocded as 2 ratber of sedinary
prudence, and in order te minimize the possivility of iater-
ruption »f manuracturing operations that any discontinuance of
rall serylco te the area would cntailes In his judgmont the pro-
posod connection with the Union Pacific on the south would po-o-
vide, at modest oxponso, tho most effective and practical moans
of obtaining ndditional rail transportabion scrvice Lo the DO
Jects Buch a connection, In addition to making available com-
pletoly d1fferont transcontinontal rail nebworks of i{he appli-
¢ants, would nlso be over itracks physically located £t a cone
sidorabls dlsance from the exieting Milwaukee outlet, He bhas
ne fault te find with the quality of servico performecd Ly tho
Milgaukef durrng the war, but insists that the significance of
Han@ord Acrks, at that Sfime, was virtually unknown whilc now its
mlitary imporctance is common knowledge throughout the wordd,
fnd plana muss be formulatod on the basia that in tho ovent of
future emergency tho projoet will bo at the teon of ary list of
national dofcuse targets. )
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AS to secondary reassons advocated, it 1s stated that the
southern connection is essential for the efficient use of whs
Pasco storage facility. Under existing conditions, rail traffic
stored at the depot must move via +the Northern Pacific from
Pasco to Easton, and thence over the Milwaukee for delivery
to the Government railroad at Hanford, a distance of approxi-

mately 257 miles, as compared to a single 1line haul of 14 w.les

aver the proposed connsection to Richland, BExcessive LTranuportaw
Elon costs also reswlt. For example, a 30,000~pound carload of
machinery moved over the longer raill route would result in
freight charges amounting to $360. The same shipment by common
zarrier truck from the depot to Hanford would cost $99, and to
Richland $54. Cuombersoms articles nol readlly susseptibls to
truck transportation now must be handled Ly rail ovsr the e
sultous route to Hanforde  Then too, the trucking of materials
etween the depot and Richland is not desirable becuuse of con~
geated trafflc conditions on the hiphway, and the bottlenecl:
shrough the Yakima valley and over the Pssco bridge. If o
sputhern conresction 1s avthorized, all msterlals requiring waro-
aousing could be shipped by rall from the depot to Richland

at a nominal transit charge. The Milwaukee contenda that
translt arrangements at the depot would be so complicabed and
oxpensive to administer that no econcmleal rules or prachbicable
plan of handling traffic in that manner ecculd be devised. e
southern connegction would also reduce, by more than 300 milas,
zhe distance between the Hanford project and the Los Alamos
project of tho AEC near Sante Pe, H- Max., and conceivably sould
result in a reduction in transit fime of from 2 to 5 days on
sarload shipmentes fo the project from majer shipping puints In
California, Colorado, New Moxico, Oregon, Idahe, Wyoming anc
points in soushern and southwestorn territoriss,

Considorable testimony was adduced at the hoaring btending
“0 show the effect the southern comnection would have on froight
rotes to Hanford Works. The traffic sypervisor for the prime
contractor testified that such rates would be on the sone bssis
a5 thoso applying to Pasco and RKennewick, and as a result tre
Milwaukew would be forsed to meet those rates or lose compobi-
Live treffic on which a lower rate was spplicable to Pesco or
HKennowick than te Hapford.: Proscont rates on coal from Synnyside
and wattis, Utahste Komnewiok are $1.05 a ton lower than to
Hanford; and fron Klsonburen, Wyo., the differsntizl on tho ceme
commodity via the southicrn connection is $1.29 o bon lower than
the MilWwaukoo rate to Henford. The excoss rall milcasges from
theee beints via the ¥Milwaukeo and its coaneetions to Hanford
za comparcd to the routecs over the applicants' conneotions to
Koennewick are as followa: Klcenburn 88 miles, Wattis 240 miles
and Sunpyside 186 miles. The Unlon Pacific's route from !
Fennewick to Portland is also substantially shorter than thot
of the Milwaureo from Hanford through Tacomn. Other compari-
soneg of distaices faverable via the proposzed connwebion and
;hu ?pplicantﬁ' lines aro of record, but nced not be detalled
WO I N

In meny tnstances proposals for adjiustment of commerceisl
cl2ss and cannodity rates to and from Hanford werc acted uwpcn
Tavorably by the carriers so that the same basas of rates ars
now in effect to or from Kennewick as are applicable via the
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Milwaukee to ¢ from Hanford. The traffic supervisor was told
by officials cf the Milwaukee that because of the geographicel
location of Hanford as compared to Kennewick, o complete equei~
ization of rates could not be made, vut that it was felt reduge
tiona could be effected in perhaps ¢0 percent of the cases upon
the assurance that the southern connection would not materialize,
Asproval of an application under asection 4 of the act may be
necedsary in order to effect some of the reduciions contemplated,
Since the filing of the instant application, however, the Milwau=
kee's efforts to reduce rates to the Kenmewlck basis have been
going forward more rapidly, and at the time of the erzunesnt the
JEnlrem was practlically completed.

Effective November &, 1943, Milwaukee sesction B2 quotaticn
Ho. A~4 was negotliated which afforded the same nelh cash land-
grant rates, plus 10 cents per 100 pounds, 23 wers applicable
via the Yorthern Pacific between Kenrewick and certain defined
territoriss throughout the country on traffic moving to or from
Henferd. Tt did not apply on coal from Wyomlng; but did apply
to United States propcriy shipped on Governmmont bills of lading
fer account of the war Department on which the War Department
wee entitled to reduction of rates over land~grant rcutcs. The
qurotation afforded some measure of rellef in paymont of higher
freight charges at Banford compared with retes appliceble to or
from Kennewick. Nevertheless, 15 was ostimated that from the
start of the project in 1943 to VYetober 1, 184€, the Government
weuld have saved approximatcly $1,500,000 ia frelght charges
paid to the Milwaukee and its connections if there haed been a
physical connection with the applicants on bhe south, and land=
grant ratos had applied on the shipments moved into the project.
3ince such ratss wore ropealed effectivo October 1, 18946, nc
savings with rospect thereto would have accrued to the Govern-
mont after that date. Conseguently, this pnase of the case neod
not be coneidersd furthers

For the psriod January 1 to Ducembor 31, 1947, savings it
froight on coal shipments roceived at Hanford would have amountod
to 266,591, and on the actual carload movem nts of various other
commoditios to $31,380, if a southern conncctlen to the project
had boon availiabics Tho ARG belicves that with the incroase of
future shipmenss as « rosult of the expansion program, the agiy-
ings in freighs chargos correspondingly will be greatur. The
traffic supervisor for the prime confractor is conccrned first
of all with thoe rates the Government must pry on trafiic to and
from the project; the mattor of dlstances tho shipments must move
is gocondary,

Prior to 1943, the Milweukoc's rates to Hanford were not
specifically dosigned for the traffic which doveloped to and
from the project, However, starting in 1943, numcrous and
repeated requosts for speclal rates wore made by the army, the
primo conbractors, and others, and in those insbancus where
concurrenzos with connecting carriors were obtained, Tavorable
dizpositisn was made with respoct to practically every rcgquesth.
An excoption would be in the case of coal to Kennewick from
polnts in southern Wyoming local %o the Tnlon Pucific upon which
that carrier now roceives revonucs of $4.95 & ton. To acquicsce
1o a redustion of tho Hanford rate to that besis would cause Las
Ugion Pacific fio haul the traffic 67 miles farther to the
Milwaukee conncction at Marengo for $l.24 & ton loss revenuc,
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Consequently, the Union Pacific refused to join in the ¥Milwan~
kee's request to equalize rates on such traffic. A zimilar
situation exists with respect to Rosiyn and Ronald, local poiats
on the Northern Pacific, and from mines in Utah from which sosl
is shipped to Hanford, and on which bthe Western PaciPic Railrnad
is a participating carrisr. The Milwaukee contends that requast
by the AEC for a general reduction o»f Hanford rates %o the
Kennewick bases was not officially made to 1t until dctober 20,
1247, Bince the desires of AEC are now known, and bacause of
the threatened potential competition from the applicants, the
Milwaukee has cmbarked upon a policy of effeching rate reduc~
tions in all cgasses wherein the present Kennewick rate is lowor
than those applicable at Hanford. With the cooperation of iha
connections, it sees no reason why such equalization cannot be
male ,

The Milwsukee's Hanford branch was construchted in 1812 for
the purpose of providing rail service to sn irrigated area south
of Vernita. It was maintained and operatsd at the usual brenche
line standards and enjoyesd very large earnings until 1935, when
unfavorable merket conditions caused a trarsition in the trilu-
Lary terrltory from the growing of apples end pears to the pro=-
duction of soft frults and early markot vegetable crops. In
1638-39 the branch was operated at a deificit. FPrlor to 19473,
troin service was operated only when traffic was offerod for
shipment and averagod about one trip a weck. The engine and
crew operated out of Othello, and were slso used to provide
sorvise on the Moses Lake and Marcellus branches of tho Milmukee.

That portion of the Hanford branch which produced the mcst
traffic was requisitioned by the Government. During the 10~year
period 1938-47, the total frelght charges on traffic orisinating
and torminating on the portion retained by the Wilwoukee averagod
only 2,065 a yenrs In 1929 that portion had total freight rove
ermcs of only 95,500 out of a tetal of $21%,0200 produced on the
eritire branch, Various reports of responsidble agencies wnani-
mously conclude that the territory itributary Lo, the Hanford
branch now operated by the Milwaukce ls not suitable for irriga-
tion or other agriculbturcl development, Studies were msde by
the Milwoukee in 1924, ard sgain In 1938-3% t¢ determine whotber
the Hanford branch should be abandoned.

The Honford branch, as it now exlsts, follows the courss
of the Cclumbia River for a considorable distenco and liss atl:
tho bese of sonc precipltous slopos. Somc raveling of banks
has been sxperlenced in the past, but no sceicus rock s1lidos,
causing intorraption of service, have occurrcd during tho 35
years the branch has boen 1n operation. The braneh traversos
A sparsecly sot:loed area capablo of being poliecd with a minimun
of ¢ffort, It has 52 culverts, and 19 bridgos consisting of
141 spans with a total length of 2,217 feut. The longest bridzo
has 23 spans snd is 316 foek long; the highest is not over 12
or 15 feet abovo the water iino, All bridges arc of pils and
timbor constructlion and of a type that can bo casily roplacaed
in case of damage. No traffic delays have occured because
of the failurc of any bridge on the branch sincs sorvice o
the project wan instltuiod,
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Begiming with the development of Hanford Yorka, the
Hilwaukee started an.exbensive improvement and rehabilitation
program on lts retained portion of Henford branchs Passing
tracks were extended and seteout tracks constructed, Heavier
rail was laid on the curvea; over 7 miles of 100-pound being
substituted for 685~peund pail, Hardwood ties and guard rails
ware placed on the curves, and the shoulders of the track were
rastored by additional filling, The sntire branch from the
tonnection with the Govermment~owned line nsar Riveyland to
Baverly Junction was ballasted, and a wye, costing %55,000,
wius lnstalled at the latter point to facilitats rail servics
to the project in the event the Wilwaukee's bridge across the
Columbia River was incapacitated. Addltional facllibies for
smployees were nrovided at Beverly, and new trackage was in-
gzalled at that point to handle the greatly expanded traffic
to the projceta The additional expense at Baeverly and on the
traach dircetly attributable to servias o the project is esti-
metzd by the Milwsukoe at $418,653,

After many of those Iimprovoments had been made, the cormand-
irg gencral in chargo of the Manhaottan projcct, which ineluded
Honford Works, made a personal inspoction frip over the branch.
At =he ecnclusion of the trdp the general stated that if the
lilwaukoo officials would continue to fesl a personal responsie
bility in handling the project's traffic, and would continue to
maintain the brench cs they were doing, and thet if certain
additional safcguards, at tho time discussed, wore complctod, bLe
"was not going to worry avout the Milwaukce Road", This inape ge
tion by, and expression of , the genersl occurred in Deccmber
1943, after construction of the southern connoetion had beon
blecked by the advorse ruling of 0DT,

Gonerous assistance in the form of adeguate aquipment and
gxperienced operating personncl was extonded by the Milwaukeo
to the semy and bthe prime contractor in providing complete ang
eifficient sorvies within tke projoct during the war., Many
commendations werse roceived by the Milwaukee for the serviceos
thus rondercd, 'The Hanford branch is adoquatc to handlo tho
treffic now moving over it, and is maintained %o a standard
capable of handling & great amount of additional traffic. No
difficultics or complications of oporations have hoen cxpericnead
2t any time. The Milwaukce molnbains a gonoral nsgont at Hanford
who ¥eops ia close conbact not only with the rogular sorvice, bub
Also with raspecth to soueial servico that may he raquired from
time to time, I& is the oplnion of the Milwaukos that adequato
scrvice and security will continne to be had with single~lino
operation to the project, ond it is willing to comply with any
request of she Fovormuent, or the prime contractor, in the way
of improvements, safegusrds, and service. It ig also willing
to reinstall. the wost log of the wye which was removed with the
approval of the army at the close of hostilitlos, and which can
be roplacsd in a fow days as the grade is s=till intact,

Traff'ic for the dcecount of Henford Works commencod moving
over the Milwaukeco's branch on April 5, 1943, Garload shipments
for the period Arril 5 to Docember 31, 1943%, tho years 1944-46,
ard the poriod January 1 to Octobor 31, 1947, in order, are
snown by the Milwaukes as follows: Inbound, 12,816, 23,719,
7,648, 7,602, apd 6,854, total 58,4353 cars: outbound 5, 1,673,
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2,933, 759, and B9, total 5,439 cars; or a grand total, inbound
and outbound, of 63,872 cars. The ihbound troffic was consignsd
to 93 difforent consignees, 5 of which were <lassiflied by the
Milwoukee os being either the Government or the prime contractor,
and the remaining 88 wore commercial firme which pnid The
freight »11ls.  The outbound shipments, starting with Japuary
1744, wcre made by 45 differcont consignors, of which & were
Government agencios or the prime contractors, and tho remaining
40 were commercial firms. In cach case, the majorlity of commor-
cial firms referred to received or forwarded freight on commor-
¢lal bills of 1:ding and constituted subeontractors working for
the prime contractor on the projoct.

During the first 9 menths of 1947, the average traffic
maved cach month into the project consisted of 878 cars of coal
and 97 cars of other commoditios. For the last 3 months of
1247, the expansion program has incrccscd the moveucnt of thc
atror commodltiss te an averago of 701 cars 2 month. Present
freight-train service is operatod from Beverly %o the intor-
chrnge yard nf Riverland delly, oxcopt Sundnys. Qecasional
spselal Tuns nre made when requestod. The traffle to the Honford
aprea also necossitates the operation of oxtra trains ¢n the
Wilwaukee main line. For an average of 8C carloads meving west-
bound each woek, an extra train involving round trips for traln
anG engine crews in ench of 6 operating subdlvisions Letweon
Harlowton, Mont. and Othollo, approxitmately €60 miles, is ro-
guired. An average of 30 carloads per dny moving casgt-bound
from Tacoma and other Pacific const polnts regquircs 2 cxtra
treing per wook, invelving round trips for o complote Train
and engine orow in each of 2 operating subdivisions betwoeen
Tacoma ané Othelilo.

The Milwaukce is apprehsnsive lest the construction of tro
southern comneéction will dlvert the traffic it now handles into
the project to such sn exbent that its Honford branch, of nceeg-
sity, will have to be abandonod. 1% points out that the con-
tract betwesn AEC and the applicanta provides for the cost of
the new btrackage, estimated at $625,000, to bo repaid by tho
spplicants 2t the rate of 4 for each loaded car handled in
linc-haul movenent over the scuthern outlot. On this basis, the
Miiwaukee notes that 1t will take 156,250 revenuc carloads of
froight to repey the full smount, and thot according to the
traffic cstlmates submltted by the applicants in the return
to questionaaire, a perlod of 21 years will be reguirod to
furnish that opount of traffic. The Milwaukes zontends that
it cannot look forward to any traffic from or te the project
vnsil the Government investment is liquidated hocause no employee
¢f the Zoveenment or the prime contractor could justify routing
traffic over the Hanford branch when such traffic cculd be
handled b7 the applicants at a lower trangportation cost as
a result of the $4~pur car repaymoent o the Governimunt.

Employses of the Milwaukec, lines west, which includcs
opsration of tralng over the Hanford branch, arc opposed to
tho applicabion on the ground that construction of ths scuthern
connection will cause them to lose senlorlity on the work thakh
they now are, wnd have been, handling since ths Hanford project
was storted in 19435. They contend thab,alreedy having lost rights
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en the 26 miles of Lrack taken over by the Government, their
right to serve the project should not be further curtsiled, ov
taken over compietely, by the employess of the applicentsa. |
They gtate that it would he difficult, becsuse of age limits,
for Wilwaukee émployees to obtain new jobe with other carriers,
1f greanting of the appiication results in their services no
longer being required. The employees contend that in view of
the services heretofors rerformed, espscially during the war
bsriod, and unless the welfare of the sountry is involved in
the matter, the Milwaukee should be granted the exclusive
privilege of contiming to serve the project, According to
advice furnlshad by the Milwaukee to its employees, the ship-
mints moving into the project furnishes regolar employment to
24 nen in cngine and train Service, for which annual wage oarn.
irgs of approximately $99,000 are paids An 2dditional wa0, 000
ir. wagss, making a tokal of approximatoly $129,000 annually,
verld be lost te engine and train service employees in the sver.t
meintenance of the Hanforg branch no lenger is Justified as a
result of the skipments boing diverted to other lines. A4 total
of § clerical and station tmployees at Beverly, ecarning combincd
wageg of 415,827.76 a Jear, also would be affectod if the
Hilwaukece traffic to the project is lost. The foreging figures
2re predicated upon a loag ol all Milwaukee basincss into the
projuct; a partisl loss of auch busincss would result in a
partial reduction in the  annual wagos now recnived,
%0 f$he contention

The application herein was Filed subject/of the aposlicants
thut thoip operations over the Governmsnt's Iine of railroad
como within the exomption provisions of seotlon 1{(18) to (22)
of the 8.¢t, ag the proposal will not constiiuke an extension of
the applicants! railroad but will be mercely sn arrangemsnt for
the joint possession and use of industrial Spur and switching
traczs, Thoy stato that no communitles or industries other than
the Governmont Property will be served by this portion of ths
trackage, and thet tho territory is Immedistely tributary to the
Yakima hranch of the Union Pacific, Suel contontion is untonabl.,
The rocord shows phat service by the applicants over the Govern-
ment ling will hg for the Govermment, the prime coptractor, and
subcontractorg working on tho dovelopnont program. In cddition,
the applicants' tommon earricr serviccs will Bo used by business
estah}lshments now loeated, or to be located, at Richland, Under
tho circumstancos, the propasal of the applicants rosults in an
cxtpyalon of their lines of railread for which 1 cortificate of
public convonicnes nd necossity is roguired, Toxas & Pacific
By. Co« v, 6. C. ¢ S, 7. Ry, Co., 270 U, 8. 266 77-g, —

.. The magiitude ang Importance of Hanford Works requirc that
rail sorvicos of i{he applicants Lhrough tho scuthsrn connccition
bp‘madc aveilable, Sceurity nlonc is a sufficient ground upon
Wiich to prodiecate such finding but, contrary %o tho contoention
of the Milwaikeo, this record contains amplc additional evidenac
showing tang operation by the applicants intc the broject wili
bo in the pubiic inderest.  Complote and officient utilization
of thoe storage depot at Paseco can be roallzed only by the pail
Bervico propesod by the applicants, and such sarvice will reault
in bencefits 4o the Governmont in providing more direct routecs apd
lower transportation ¢0sts on shipments moving to and from Rieh=
1§nd, Ther noed for the southernconnection has beon rocognirzed by
tpose charged with the management of +the broject since its Incep=
tlon. Hergtorore ihe Commlssion has recopnlzed that the Intope
ogts of g st pper ore mattors of substantial Impertanco in dateps
mining +the quastlor of publie cenvenience and necesgity. Sac
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Finence Docket No, 15665, Chesapeake & Ohio Failway Company
Lonstruction, 267 I.0G.C. . CGonsidering the fact that the
principal sbippsr in the present cage is %the Government, and
that The essential nature of the project o be gerved demandy
that every contingency capabtle of disruphing continuous rail
operstion be perpetually anticipated, the vublic intevest is
materially enhanced.

Although the Milwaukee's exclusive service to the project
during the war was adequate, the record hersin clearly demon-—
strates that scwme traffic, particularly that destined to Rich-
land, can be handled more convenliently and sxweditiouely throvgh
thy southern connection. Such a connection should be made
avallable, but we are not convinced *that the method of’ defraying
the cost thereo? should be approved. Corcelvably ths 34 allov-
ance Lo the Government for every caricad of traffic handled by
the applicante may tend to divert traffic from the Milwaukee's
northern conngction to the extent that the Hanford branch sver-
tually will have to be abandoned, thereby defeating the vrimary
obrect which the instant aoplication proveses to achlave,
namely, the establishment of two rail lines to the project.
Irrespective of the confldense sxpreesed by counsel for the AC
at the argument that its judgment in routing treffic te and lrom
the project will not be guestioned by the Genersl Accounting
Office, no one at the hearing was wililng tc gusrantee the
Milwaukes sufficisnt traffic to warrent continued oporation of
tie Hemford branch, Consequently, our svproval of this phage
of the transaction will be conditioned upon vayment by the appli-
cants for the bridge and the segment of the Government'sz line
from the bridge to the cornection with the Vakimas branch, or fcr
The use of the bibidge and gegment, being mads in periodic and
regular ins$ellagnts. The installments should be sufficisnt te

iguidate the cost of the bridge and scgment over a pericd of

15 to 25 years, as agreed upon by the AEC asd the applicants,
without interesl, and when full payment has been made, the ap-
piicante should theresfier be permitted to operste cver the

ling without further payments. The applicantr should sdvise

us, within 30 days from the date herecy, whether the conditiocns
imoosed are scc:ptabls bo them, and if =o, undertake tn Filg
with s, when eonpleted, s certifica copy of the asgreocment in
the fori in whizh 1t is exscutbed. Copy of the wmodifled agree-
ment also ghould be furnished all oartias of record., Bxcept

or the fact thet the Government is involved, it is questionable
vhether the sppilcanta should contribute $100,C00 towsrd the aoat
of *he iaterchange tracks to be constracted within the projoct.

Uperation Gy the Northem Pacific ovar vhat vortion of tha
Unlosn Facific’s Yakina branch, for whish authnrity under section
9127 of thu act is herein sought, will not saftect adequate trane-
porbation service to the oublic. Thia phase of the nroopoaal
does not eontemplate a guaranty nr assumobinn of payment of
Gividends or fixed charges, and no ingreass in the applicants’
total fixed charges will result. Hn other railrnsd has snught
Lo be included. Employees of the aoplicante crnceivably cannns
be adverseiy afrected by the action herein ftaken. However, we
will include, by reference, conditions for their nrotectinn
similar to thoge preseribed in Chicrge & W, W, Ry, Cn. Merger,
261 1.CG,¢. 672, Contentione of the partics as e elther Tact
or law nnt spec!fically discussed hersin have been glven consid-
eration and sare found to be withouf material significance or aont
Juetiriea,
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TRI-CITY RAILROAD COMPANY, LLC
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RAILROAD LEASE
Port of Benton-Tri-City Railroad Company

PARTILS:

LESSOR: PORT OF BENTON, a municipal corporation of the State of Washington,
hereafier "Port”,

TENANT: TRI-CITY RAILROAD COMPANY, L.L.C., a Washington limited
Hability company hereafter "Tenant".

RECITALS:

WHEREAS, the Port acquired the Southern Connection of the Hanford Railroad from the
United States Department of Energy (hereafter “DOE”) to prevent the closure of the railroad and
to maintain raitroad operations for economic development purposes.

WHEREAS, DOE conveyed the former 1100 Area to the Port to enable the Port to
generate revenues to pay the costs of operation and maintenance of the raifroad.

WIEREAS, the Post entered into an Operations and Maintenance Agreement with
Livingston Rebuild Company dated October 1, 1998 which has been assigned to the Tenant and
this agreement requires the Port to pay certain expenses related to the railroad, including
insurance premiums, in excess of $100,000.00 per year and the Port has the responsibility for the
inspection, maintenance and replacement of the bridges and overpasses.

WHEREAS, the Port has been required to pay for the replacement of a section of the
railroad bridge which was destroyed by fire.

WHEREAS, the Port entered into a Building Lease with Livingston Rebuild Company for
the railroad maintenance building in the Port’s Manufacturing Mall (formerly DOE’s 1100
Area), which Lease has been assigned to the Tenant,

WHEREAS, the parties wish to transfer the costs associated with the operation. of the
railroad, including the insurance and the responsibility for the inspection and maintenance of the
bridges and overpasses to the Tenant.
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WHEREAS, the Port has been required to respond to an inquiry by the Railroad
Retirement Board concerning the Port’s Hability for pension payments as an railroad operator and
the Port wants to avoid classification as a railroad operator.

WHEREAS, the Port wishes to transfer the responsibility for rail operations and for
negotiating with major carriers to the Tenant and to relieve the Port of the responsibility for such
activities; now therefore it is hereby agreed among the parties as follows:

AGQREEMENTS:

I, LEASE. Port hereby leases to Tenant upon the terms, covenants and conditions
contained herein, the real and personal property knowsn as the Port of Benton Railroad Southern
Connection and the 1171 Building (hereafter the "Property™). The real property is described on
Attachment 1.

1.1 The Property consists of approximately 16 miles of railroad trackage and
right of way extending from the Richland Connection in Kennewick, Washington to the Pot of
Benton’s Manufacturing Mall in Richland, Washington, and generally bordered by Horn Rapids
Road on the north, formerly known as the 1100 Area, including the tracks, bridges, trestles,
crossings and maintenance equipment. The equipment and fixtures are more particularly
described on Attachment 2 to this Agreement.

1.2 The Tenant has been operating the Port of Benton railroad and has
occupied the 1171 Building since October, 1998 and is fully familiar with the Property and
agrees to take the Property in its present condition, and subject to the restrictions contained in the
Indenture between the United States of America and the Port, the amendments thereto, and the
Quit Claim Deed from the United States of America, copies of which bas been provided to the
Tenant. The Tenant agrees to take the Property in its present condition without warranties. The
Tenant is relying upon its own inspections of the Property to determine whether to eater into this
Lease, and the Tenant is not relying upon any representation made by the Port, its employees or
agents, except as specifically set forth in this Lease.

1.3 The Port may acquire trackage rights to use additional railroad tracks
owned by DOE serving the Hanford Project. To the extent that the Port acquires additional
trackage rights from the DOE, the Port will attempt to negotiate an agreement with the Tenant to
add the track rights to this agreement, if permitted by the terms of any agreements with the
United States and to the extent the terms of the agreement for trackage rights are acceptable to
the Tenant, An agreement to add additional track to this agreement, may require the Tenant {0
pay additional fees to the Port based upon volume of traffic over the tracks, Provided, that the
Port may cancel any agreement with the United States for trackage rights without any further
obligation to Tenant. Provided, further, in the event the Port terminates its agreement with the
United States for trackage rights, the Tenant shall be free to negotiate with the United States for

the trackage rights.
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_ 1.4 The Port of Benton currently has & Memorandum of Agreement with DOE to
use the track north of Horn Rapids Road to the Energy Northwest Generating Station site, which
the Port agrees to allow the Tenant to utilize under the ferms of this Lease, provided that the
Tenant maintains the track as herein required. DOE has proposed a Memorandum of Agreement
with the Port of Benton for use of the Hanford Railroad north of the Energy Northwest
Generating Station. After the execution of the MOA by the Port and DOE, the Port will permit
the Tenant to utilize additional track which is covered by the MOA, provided that the Tenant
complies with the terms and conditions of the MOA and subject to the provisions of this Lease.

2. TERM. This lease shall run for a period of ten years commencing on the Ist day
of August, 2002 and terminating on the 31st day of March, 2012.

2.1 The Tenant shall have the option to extend this Lease for two additional
terms of ten years each afler the expiration of the initial term and after the expiration of the first
renewal term.

2.2 The option to extend this Lease shall be deemed to have been exercised
unless the Tenant shall give the Port written notice of its intent not to exercise an option at least
one hundred eighty (180) days prior to termination of the initial term or the expiration of the first
renewal term. :

2.3 The Tenant may only exercise the right to extend the term of this Lease if
the Tenant is not in material default in the performance of the terms of this Lease at the time the
Tenant exercises the option or at the time an option is deemed to be exercised under Section 2.2.

9.4 In the event ithe Tenant elects not to exercise the Lease extension as provided
in this Section, then this Lease shall terminate and the Tenant shall have no further rights under
the terms of the Lease.

3, RENT. Tenant shall pay rent, in advance on the first day of each month during the
term of this lease, in the following amounts:

3.1  During the initial term of the lease, the parties have agreed that the monthly
rental for the real property, railroad trackage, right of way and building more particularly
described in Attachment 1, shall be $2,000.00, plus the applicable leasehold tax as hereafter
provided, ‘

32 In addition to the rent for the real property, the Tenant shall pay $2,000.00
per month as rent for the railroad maintenance and operation equipment owned by the Port and
more particularly described on Attachment 2. The Tenant shall be responsible for the payment of
any sales tax which may be payable as a resuli of the lease of equipment,

3.3 Rent payments shall be made payable to the Port of Benton and shall be
paid at the Port offices at 3100 George Washington Way, Richland, Washington, or at sach other
address as the Port shall direct in writing.

29




3.4  In addition to the rent provided for herein, the Tenant shall pay the
Leaschold Tax as required by the Revised Code of Washington Chapter 82,294, as the statute
may b hereafter amended. The Leasehold Tax shall be paid with each monthly instaliment of
rent. The current leasehold tax rate is 12.84%.

3.5 Commencing five (5) years from the commencement date of this lease, and
on every anniversary thereafter, the minimum rent set forth in sections 3.1 and 3.2 shall be
increased in order to reflect the proportionate increase, if any, occurring between the
commencement date and such adjustment date in the cost of living as indicated by the Consumer
Price Index for Urban Consumers -Western US Average - All Items, as published by the U.S.
Department of Labor's Bureau of Labor Statistics (the "Index"). Such adjustment shall be
accomplished by multiplying the numerator of which shall be the Index level as of the January
preceding the date of adjustment, and the denominator of which shall be the Index level as of the
January preceding the Lease commencement date. Any adjustment of rent shail become effective
limmediately, In no event shall the rent be less than that specified in sections 3.1 and 3.2, If the
index is discontinued, Landlord shall substitute a similar index of consumer prices.

3.6 Any rent payment not paid within ten days of the date upon which the
Tenant receives notice that a payment is past due shall accrue interest on the unpaid rent at the
rate of one and one-half percent of the late payment for each month or portion of month by which
the payment is delayed. '

4, CONDITION OF PROPERTY. The Tenant shall take the Property in its present
condition, without warranties or representations by the Port except as set forth in this Lease, The
Tenant shall be responsible for the maintenance and repair of the railroad maintenance and
operation equipment owned by the Port and used by the Tenant pursuant to this Lease. In the
event any of the Port equipment becomes inoperable or unusable for any reason the Port shall not
be required to provide replacement equipment. If the equipment becomes obsolete or inoperable
thtough no fault of the Tenant, the unusable equipment shall be returned to the Port and the rent
shall be adjusted to account for the equipment which is no longer being used by the Tenant, This
provision shall not apply to the equipment that becomes inoperable due to the Tenant’s failure to
properly maintain the equipment.

5 SECURITY. The Tenant shall provide a rent security in accordance with RCW

53.08.085 in an amount equal to the rent and Leasehold Tax to be paid during the initial year of
this Lease.

6. TAXES AND ASSESSMENTS. Tenant shall pay all taxes assessed against the
buildings and improvements owned by the Tenant and the other property of Tenant located upon
the Property, promptly as the same become due. Tenant shall pay all assessments hereafter
levied against the Property, or a portion thereof, during the term of this Lease, including
assessments coming due to any special purpose governmental district; provided, however, if the
assessment is payable in installments, whether or not interest shall accrue on the unpaid
installments, the Tenant may pay the assessments in installments as they become due, provided
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that the Tenant's obligation to pay the assessments levied during the term of the Lease, even
though paid in installments, shall survive the termination or expiration of this Lease,

6.1  Tenant may contest the legal validity or amount of any taxes, assessments
or charges which Tenant is responsible for under this Lease, and may institute such proceedings
as Tenant considers necessary, If Tenant contests any such tax, assessment or charge, Tenant
may withhold or defer payment or pay under protest but shall protect Port and the Property from
any lien, Port appoints Tenant as Port's atiorney-in-fact for the purpose of making all payments
to any taxing authorities and for the purpose of contesting any taxes, assessments or charges.

7. USE. The Tenant shall use the Property for the operation and maintenance of
railroad transportation facilities, for uses in conjunction with or reasonably connected (o the
_permitted uses and for no other purposes except those approved in writing by the Port,

7.1 The Tenant’s use, operations, and maintenance of the tracks shall comply
with the provisions of the Quit Claim Deed and Indenture from the United States of America
through which the Port acquired title to the propetty. In addition, the Tenant shall comply with
all laws, rules and regulations applicable to the Tenant’s use, operation and maintenance of the
property, Any tariffs imposed upon the use of the railroad by the Tenant shall be reasonable in
light of the use of the railroad and shall be subject to the review and approval of the Port, to
insure compliance with the Port’s agreements with the United States.

7.2 In the event the Department of Energy, or any user of the railroad files a
complaint with the Port concerning the Tenant’s rates, tariffs or operations, the Port will notify
the Tenant of the complaint and will attempt to resolve the complaint through negotiations with
the Tenant and the complainant,

7.2.1 If the complaint involves matters which are within the purview of
National Surface Transportation Board (NSTRB), the Port will, to the extent applicable, utilize the
rules of the NSTB to resolve the dispute.

7.2.2 If the Port is unable to resolve the complaint which is within the
jurisdiction of the NSTB and which the NSTB will accept for resolution, the complaint shall be
refetred to the NSTB, if permitted by the terms and conditions of the Indenture and the Quit
Claim Deed. -

7.2.3  Complaints which can not be referred to the NSTB, shall be
resolved pursuant to the terms and conditions of this Lease.

7.3  The Port acquired title to the Property by conveyances from the United
States of America. The Tenant covenants that it will not use the Property in any manner which
would subject the Property to forfeiture under the provisions of the above-described Indenture or
quit claim deed.

7.4 The Tenant shall not take any actions which will amend, modify, terminate
or invalidate any existing contracts which the Port has with any other railroad carrier, without the
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Port’s prior written consent. The Tenant shall continue to provide railroad access to areas
currently served by the railroad unless the Port and Tenant mutually agree that such access is no
longer practicable, :

8. MAINTENANCE OF PROPERTY, Throughout the term of this Lease, Tenant,
at its sole cost and expense, shall maintain the Property and all improvements and fixtures then
existing thereon in good condition and repair, subject fo reasonable wear and tear, and in
accordance withl all applicable covenants, laws, rules, ordinances, and regulations of
governmental agencies applicable to the maintenance and operation of the railroad, provided,
however, that the Port shall be responsible for the maintenance of the roof and the exterior walls
of the 1171 Building. The Tenant will maintain the equipment described on Attachment 2 in
good working condition and repair, ordinary and usual wear and tear excepted.

8.1 Tenant will provide for regular inspections of the railroad bridges, spans and
overpasses by certified personnel. The ingpections will comply with the requirements of CFR 49
and any other applicable laws and regulations to maintain the railroad as a Class 3 railroad.
Tenant will promptly repair any conditions which requite repair or replacement in order to
comply with applicable rules and regulations, The obligation to maintain the railroad shall
include the maintenance, repairs or replacements of the bridges, spans and overpasses and the
maintenance, repair and replacement of the tracks which cross the bridges, spans and overpasses.
In the event the Port assigns trackage rights to the Tenant pursuant to agreements with DOE, and
the Tenant accepts the trackage rights, the Tenant agrees to assume the obligation to maintain the
additional track in accordance with the terms and conditions of the agreement which the Port has
entered into with DOE.

8.2 Auy repairs or maintenance which is necessary for safety or the protection of
life and property shall be done as soon as possible. Tenant shalt promptly report any such
conditions to the Port.

8.3 Tenant will provide for regular inspections and maintenance of the railroad
crossings and the crossing signals by certified personnel. The inspections will comply with CFR
49 and eny applicable law and regulations. The crossings and crossing signals shall be
maintained in at least their present condition.

8.4 Tenant will provide all of the labor and materials necessary to maintain,
repair or replace any of the railroad as required to meet the conditions of this contract.

8.5 Tenant shall be responsible for the maintenance of the equipment during the
term of this agreement and shall Insure the equipment against loss or damage. Upon the
termination of this agreement or if Tenant determines that the equipment is no longer needed for
maintenance of the railroad, Tenant shall return the equipment to the Port in its present condition,
reasonable wear and tear excepted.

32



8.6 In the event the equipment becomes unavailable for use due to obsolescence
or for any other reason, Tenant shall provide sufficient equipment to fulfill its obligations under
the terms of this agreement. -

8.7 The equipment shall be used only for the maintenance and operation of the
railroad and for no other purpose without the prior written consent of the Port and an use
agreement which provides for payment for the use of the equipment.

8.8 The Port shall retain title to the equipment and the Port may dispose of any of
the equipment which is not needed for the maintenance of the railroad,

9, CONDITIONS OF CONSTRUCTION, Before any construction, reconsfruction
or alteration of the improvements on the Property, except for interior improvements or non-
structural modifications is commenced and before any building materials have been delivered to
the Property in connection with such construction, reconstruction or alteration by Tenant or under
Tenant's authority, Tenant shall comply with all the following conditions or procure Port’s
written waiver of the following condition or conditions: :

9.1  ‘Tenant shall deliver to Port, for its approval, one set of preliminary
construction plans and specifications prepared by an architect or engineer licensed to practice as
such in the State of Washington including, but not limited to, preliminary grading utility
connections, locations of ingress and egress to and from public theroughfares, curbs, gutters,
parkways, street lighting, designs and locations for outdoor signs, storage areas, and landscaping,
alt gufficient to enable Port to make an informed judgment about the design and quality of

congtryction. All improvements shalf be constructed within the exterior property. lines of the

Property provided that required work beyond the Property on utilities, access, and conditional use
requirements will not violate this provision. Tenant shall permit Port to use the plans without
payment for purposes relevant o and consistent with this Lease,

92  The Port shall examine the plans and specifications for the purpose of
determining reasonable compliance with the terms and conditions of this Lease, the Protective
Covenants and compatibility with the overall design and use. Approval will not be unreasonably
withheld. Approval or disapprovai shall be communicated to the Tenant, and disapproval shall
be accompanied by specification in reasonable detail of the grounds for disapproval; provided
that Port's failure to disapprove the initial construction plans within fourteen (14) days or
subsequent construction plans within thirty (30) days after delivery to Port shall be considered to
be approval,

9.3  Tenant shall prepate final working plans and specifications substantially
conforming to preliminary plans previously approved by the Port, submit them to the appropriate
governmental agencies for approval, and deliver to Port one complete set as approved by the
governmental agencies,

9.4  Tenant shall notify Port of s intention fo commence the initial
construction at least fourteen days before commencement of any such work or delivery of any
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materials. The notice shall specify the approximate location and nature of the intended
improvements. During the course of construction, Port shall have the right to post and maintain
on the Property any notices of non-responsibility provided for under the applicable law, and to
inspect the Property at all reasonable times.

9.5  Bxcept as specifically provided in this Lease, Port makes no covenant or
warranties respecting the condition of the soil or subsoil or any other condition of the Propetty,

96  Once work is begun, Tenant shall, with reasonable diligence, complete all
construction of improvements. Construction required at the inception of the Lease shall be
completed and ready for use within eighteen (18) months afier commencement of construction,
provided that the time for completion shall be extended for so long as the Tenant is prevented
from completing the construction due to delays beyond the Tenant's control; but failure,
regardless of cause, to commence consiruction within eighteen (18) months from the
commencement date of the Lease shall, at Port's election exercised by thirty days written notice,
terminate this Lease, All work shall be performed in a workmanlike manner, substantially
comply with the plans and specifications required by this Lease, and comply with all applicable
governmental permits, laws, ordinances, and regulations.

9.7  Tenant shall pay the cost and expense of all Tenanf's: improvements
constructed on the Property, Tenant shall not permit any mechanic's, or construction liens to
attach to the Property. Tenant shall not permit any mechanics', materialmen’s, contractors’ or
subcontractors' lien arising from any work of improvement performed by or for the Tenant to be
enforced against the Property, however it may arise. Tenant may withhold payment of any claim
in gonnection with a good faith dispute over the obligation to pay, so long as Port's Property
intetests ate not jeopardized. Tenant shall defend and indemnify Port against all liability and loss
of any type arising out of the construction of improvements on the Property by Tenant. Unless
caused by the Port, its agents, coniractors, and invitees, Tenant shall reimburse Port for all sums
paid according to this paragraph, together with the Port's reasonable attorneys' fees and costs plus
interest on those sums at the Jegal rate.

9.8  On completion of the constriction of any improvements, additions or
alterations, covered by this Section 9, Tenant shall give Port notice of all structural or matetial
changes in plans or specifications made during the course of the work and shall at that time
supply Port with drawings accurately reflecting all such changes. Changss which are non-
structural or which do not substantially alter the plans and specifications as previously approved
by the Port do not constitute a material change.

10. OWNERSHIP OF IMPROVEMENTS. All improvements constructed on the
Property by Tenant as permitted by this Lease shall be owned by Tenant until termination of this
Lease, Upon the termination of this Lease for any reason, any buildings, improvements or trade
fixtures installed on the Property shall become the property of the Port. Provided, however, in
the event, the Tenant has failed to maintain the Property as required by this Lease, or the Propetty
is contaminated by toxic or hazardous matetials as the tesult of the actions of the Tenant or its
successors, such that in any event the value of the improvements is less than the cost of removal,
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remediation or renovation to bring the Property into compliance, then the Port may require the
Tenant to Temove any improvements or trade fixtures installed by the Tenant. The Tenant shall
repait, at Tenant's expense, any damage to the Property resulting from such removal,

10.1 The equipment and fixtures on the property which belong to the Port shall
remain the property of the Port and the Tenant shall be required to maintain the Port-owned
equipment and fixtures during the term of this Agreement. The equipment and fixtures owned by
the Port shall be returned to the Port upon the termination of this Agreement, reasonable wear
and tear excepted.

11. ASSIGNMENT AND SUBLETTING. Tenant shall neither assign, sublet nor
transfer its interest in this Lease, in whole or in part, to any person or entity, without Port's prior
wrilten consent. Fach sublease for any portion of the premises in addition to the reference to
Section 7 of this lease, shall specifically advise the subtenant that the sublease is subject to the
reverter contained in the deed and indenture from the United States to the Port of Benton. No
assignment or sublease of the Lease shall relieve the Tenant of its obligations under this Lease.

12,  INSURANCE. Throughout the term, af Tenant's sole cost and expense, Tenant
shall keep or cause to be kept in force, for the mutual benefit of Port and Tenant, comprehensive
broad form railroad liability insurance (including & contractual liability endorsement) against
claims and liability for personal injury, death or property damage arising from the use, operation,
maintenance, occupancy, misuse, or condition of the Property and improvements, with limits of
liability of at least $5,000,000 and with deductibles in such amounts as may be reasonably
acceptable to the Port, The Port shall be an additional insured on such policies.

2.1  RAILROAD PROPERTY INSURANCE. Throughout the term of the
Leagse, at Tenant’s sole cost and expense, the Tenant shall keep or cause to be kept in force, for
the mutual benefit of the Port and the Tenant, property insurance insuring all of the tracks,
bridges, trestles, crossing and other improvements, fixtures, equipment and all of the railroad
property subject to this lease against loss or damage from any cause, with the Port named as the
owner of the insured property. The property shall be insured for its actual replacement value
with such deductibles as are acceptable to the Port,

122 BUILDING PROPERTY INSURANCE, The Port shall maintain property
insurance insuring the improvement known as the 1171 Building described in Attachment 1
against loss or damage from fire, flood, wind, or other natural disasters, with the Port named as
the owner of the insured property. The property shall be insured for its actual replacement value
with such deductibles as are acceptable to the Port. The Tenant shall maintain insurance
coverage on the Tenant’s property, fixtures and equipment located on the premises.

123 PROOF OF COMPLIANCE. The Tenant shall provide the Port with
Certificates of Insurance showing the coverages and deductibles. All property insurance which
the Tenant is required to maintain on the Port’s property shall name the Port as the owner of the
property and shall insure the Port’s interest in the propetty. The Tenant shall deliver to Port, in
the manner required for notices, a copy or certificate of all insurance policies required by this
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Lease. Tenant shall include a provision in each of its insurance policies requiring the insurance
carrier to give Port at least ninety (90) days prior written notice before such policy terminates.
Tenant shall not substantially modify any of the insurance policies required by this Lease without
giving at least ninety (90) days prior written notice o Port.

13, INDEMNIFICATION. The Tenant shall indemnify and hold the Port harmless
from all liability, claims, damages, losses, or costs, including attorney fees, arising out of any
claim, suit, action, or legal proceedings brought against the Port by any party alleged to have
resulted from the Tenant's use, operation, maintenance or occupation of the railroad or any
portion of the premises or aity of Tenant's activities incidental thereto, or any breach or default in
the performance of any of the terms or conditions of the Tenant's obligations under this lease
agreement.

14. DEFAULT.

141 EVENTS OF DEFAULT. Each of the following events shall be a default
by Tenant and a breach of this Lease,

14.1.1 The breach of any of the terms or conditions of the Lease
Agreement

14,12 The failure or refusal to pay when due any installment of rent or
other sum required by this Lease to be paid by Tenant, or the failure to perform as required or
conditioned by any othet covenant or condition of this Lease.

14.1.3 The appointment of a receiver to take possession of the Property ot
improvements, or of Tenant's interest in the leasehold estate or of Tenant's operations on the
Property for any reason, unless such appoiniment is dismissed, vacated or otherwise permanently
stayed or terminated within sixty days after the appointment.

14.1.4 An assignment by Tenant for the benefit of creditors or the filing of
a voluntary or involuntary petition by or against Tenant under any law for the purpose of
adjudicating Tenant a bankrapt; or for extending time for payment, adjustment or satisfaction of
Tenant's liability; or for reorganization, dissolution, or arrangement on account of or 10 prevent
bankrupicy or insolvency; unless the assignment or proceeding, and all consequent orders,
adjudications, custodies, and supervision are dismissed, vacated, or otherwise permanently stayed
or terminated within sixty days afier the assignment, filing, or other initial evenL.

142 NOTICE. As aprecondition to pursuing any remedy for an alleged default
by Tenant, Port shall give written notice of default to Tenani, in the manner herein specified for
the giving of notices, Each notice of default shall specify the alleged event of defauit and the
intended remedy.

14.3 TENANT'S RIGHT TO CURE. If the afleged default is nonpayment of
rent, taxes, or other sums to be paid by Tenant as provided in this Tease, Tenant shail have ten
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(10) days after receipt of written notice to cure the default, For the cure of any other default,
Tenant shall have thirty days after receipt of written notice to cute the default, provided,
~however, that if it takes more than thirty (30) days to cure a default, the Tenant shall not be in
default if it promptly undertakes a cure and diligently pursues it.

14.4 TIME OF THE ESSENCE. Time is of the essence of this Lease, and for
each and every covenant or condition which must be performed hereunder.

15. PORT'S REMEDIES. If any default by Tenant continues vncured after receipt of
written notice of default and the period to cure as required by this Lease, for the period applicable
to the default, subject to the provisions of Section 13, the Port has the following remedies in
addition to all other rights and remedies provided by taw or equity to which Port may resort
cumulatively ot in the alternative:

15.1  Without terminating this Lease, Port shall be entitled to recover from
Tenant any amounts due hereunder, or any damages arising out of the violation or faiture of
Tenant to perform any covenant, condition or provision of this Lease.

15.2 Port may elect to terminate this Lease and any and al! interest and claim of
Tenant by virtue of such lease, whether such intetest or claim is existing or prospective, and to
terminate all interest of Tenant in the Property and any improvements or fixtures thereon (except
trade fixtures). In the event this Lease is terminated, all obligations and indebtedness of Tenant
to Port arising out of this Lease prior to the date of termination shall survive such termination. In
the event of termination by Port, Port shall be entitled to recover immediately as damages the
total of the following amounts: '

15.9.1 The reasonable costs of re-entry and reletting, including, but not
limited to, any expenses of cleaning, repairing, altering, remodeling, tefurbishing, temoving,
Tenant's property or any other expenses incurred in recovering possession of the Property or
reletting the Property, including, but not limited to, reasonable attorney's fees, court costs,
broker's commissions and advertising expense.

15.9.2 The loss of rental on the Property accruing until the date when a
new tenant has been or with the exercise of reasonable diligence could have been, obtained.

15.3  Port may re-enter the Property and take possession thereof and remove
any persons and property by fegat action or by self-help and without liability for damages, and
Tenant shall indemnify and hold the Port harmless from any claim or demand arising out of such
re-entry and removal of persons and property, Such re-eniry by the Port shall not terminate the
Lease or release the Tenant from any obligations under the Lease. In the event Port re-enters the
Property for the purpose of reletting, Port may relet all or some portion of the Property, alone or
in conjunction with otber properties, for a term longer or shorter than the term of this Lease, upon
any reasonable terms and conditions, including the granting of a period of rent-free occupancy oOr
other rental concession, and Port may not be required to relet to any tenant which Port may
reasonably consider objectionable.
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15.4 In the event Port relets the Property as agent for Tenant, Port shall be
entitled to recover immediately as damages the total of the following amounts. :

15.4.1 An amount equal to the total rental coming due for the remainder
of the term of this Lease, computed based upon the periodic rent provided for herein and without
discount ot reduction for the purpose of adjusting such amount to present value of anticipated
future payments, less any payments thereafter applied against such total rent by virtue of the new
lease.

15.4.2 The reasonable costs of re-entry and reletting, including but not
limited to, any expense of cleaning, repairing, alteting, remodeling, refurbishing, removing
“Tenant's property, ot any other expenses incurred in recovering possession of the Propetty ot
reletting the Property, including, but not limited to, attorneys' fees, court costs, broker's
commissions and advertising expense.

155 All paymenis received by Port from reletting shall be applied upon
indebtedness and damages owing to Port from Tenant, if any, and the balance shall be remitted to
Tenant.

16, WAIVER. No waiver of any default shall constitute a waiver of any other breach
or default, whether of the same or any other covenant or condition. No waiver, benefit, privilege
or service voluntarily given or performed by either party shall give the other any contractual right
by custom, estoppel, or otherwise. The subsequent acceptance of rent pursuant to this Lease shall
not constitute a waiver of any preceding default by Tenant other than default on the payment of
that particular rental payment, regardless of Port's knowledge of the preceding breach at the time
of accepting rent, Acceptance of rent or other payment after termination shall not constifute a
reinstatement, extension or renewal of this Lease, ot revocation of any notice or other act by Port.

17.  ATTORNEYS' FEES, If either party brings any action or proceeding to enforcee,
protect ot establish any right ot remedy under this Lease, the prevailing party shall be entitled to
recover teasonable attorneys' fees and costs from the non-prevailing party, Atbitration is an

action or proceeding for the purpose of this provision. The "prevailing party" means the patty

determined by the coutt or the arbitrator to most nearly have prevailed.

18.  ACCESS BY PORT. Port, or Port's representatives and agents, shall have access
to the Property at reasonable times and upon reasonable notice, for the purpose of inspecting the
Property; provided that Port shall exercise all reasonable efforts not to unreasonably disturb the
use and occupancy of the Property by Tenant.

19.  RECORDING OF LEASE. Either paty fo this Lease may tecord the Lease with
the Auditor of Benton County. In lieu of recording the entire Lease either party may recotd &
memorandum of lease setting forth the legal description of the property, the parties and the term
of the Lease, together with any additional information which the party deems to be relevant, and
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as long as the information in the memotandum is accurate the other party agrees to sign the
memorandum of lease.

20.  HOLDING OVER. In the event Tenant shall hold over after the expiration ot
termination of this Lease, or at the expiration of any option term, such holding over shall be
deemed to create a tenancy from month-to-month on the same terms and conditions of the lease
except that the rental rate shall be adjusted as provided in Section 3 and the rent shall be prorated
over a 365 day year and paid by Tenant each month in advance, The tenancy may be terminated
by either party giving the other party thirty days written notice of the intent to terminate.

21, SECURITY FOR TENANTS OBLIGATIONS. In addition to the security
provided for in Section 5, in order to secure the prompt, full and complete performance of all of
Tenant's obligations under this Lease, including but not limited to, Tenant's obligations to protect
and indemnify Port from any liability subject to the lien, if any, of the holder of the first mortgage
against the property, Tenant hereby grants to Port a security interest in and assigns to Port all of
Tenant's right, title and interest in and to all rents and profits from the Property, all of the
materials stored on the premises, and all permanent improvements constructed thereon, to secure
the Tenant’s obligations under this Lease. In the event Tenant defaults in any of its obligations
hereunder, Port shail have the right at any time after the period for cure provided in paragraph
15.3, without notice or demand, to collect all rents and profits directly and apply all sums so
collected to satisfy Tenant's obligations hereunder, including payment to Port of any sums due
from Tenant, The assignment of rents to the Port shall be subordinate to any assignment of rents
to a leasehold mortgagee for security purposes. Such remedy shall be in addition to all other
remedies under this Lease. This security interest will not extend to the Tenant’s business
receivables other than rents and profits from the propetty, provided that this exception will not
affect the enforcement or collection of any judgment obtained against the Tenant by the Port,

22, HAZARDOUS MATERIALS, Tenant shall not take or store upon the Property any
hazardous or toxic materials, as defined by the law of the State of Washington or by federal law,
except in strict compliance with all applicable rules, regulations, otdinances and statutes. Tenant
shall comply with the Port's Hazardous Materials Communications Policy, but shall not be
subject to the notice requirements thereof in connection with the installation, use, operation, or
removal of usual office equipment including, without limitation, computers and photocopiets.

92,1 Tenant shall not permit any contamination of the Property. The Tenant shall
immediately remove any confaminants or pollutants and shall promptly restore the Property,
subject to any condition existing prior to the commencement of this Lease, which shall be the
responsibility of the Port.

222 Tenant shail defend Port and hold it harmless from any cost, cXpense, claim
or litigation arising from hazardous or toxic materials on the Property or resulting from the
contamination of the Property, caused by the acts or omissions of the Tenant, its subtenants,
employees, agents, invitees, or licensees, during the term of this Lease,
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733 n the event of the termination of this Lease for any reason, the obligation of
the Tenant to restore the Propetty and the obligation to indemnify the Port set forth above, shall
survive the termination. : -

23.  GENERAL CONDITIONS.

23.1 NOTICES. Any notices required or permitied to be given under the terms
of this Lease, or by law, shall be in writing and may be given by personal delivery, or by
registered or certified mail, return receipt requested, or by overnight courier, directed to the
parties at the following addresses, ot such other address as any party may designate in writing
prior to the time of the giving of such notice, or in any other manner authorized by law:

Port: Port of Benton
3100 George Washington Way
Richiand, Washington 99352

Tenant: Tri-City Ratlroad Company, L.L.C.
2355 Stevens Drive
P.O. Box 1700
Richland, WA 99352

Any notice given shall be effective when actually received, or if given by cettified
or registered mail, upon the recipient's receipt of a notice from the U. S. Postal Service that the
mailed notice is available for pick up. ‘ :

232 NONMERGFER. If both Port's and Tenant's estates in the Propetty or the
improvements or both become vested in the same owner, this Lease shall nevertheless not be
destroyed by application of the doctrine of metger except by the express election of the owner
and the consent of the mortgagee or mortgagees under all mortgages existing upon the Property.

733  CAPTIONS AND TABLE OF CONTENTS. The Table of Contents of
this Lease and the captions of the various paragraphs are for sonvenience and ease of reference
only, and do not define, limit, augment ot describe the scope, content or intent of this Lease ot of
any part or parts of this Lease.

23.4 EXHIBITS AND ADDENDA. All exhibits and addenda to which
reference is made in this Lease are incorporated in the Lease by the respective references to them,
References to "this Lease” includes maiters incorporated by reference.

73.5 SUCCESSORS. Subject to the provisions of this Lease on assignment and
subletting, each and all of the covenants and conditions of this Lease shall be binding upon and
inure to the benefit of the heirs, successors, execulors, administrators, assigns, and personal
representatives of the respective parties. The Port agrees that if the Property is sold, assigned, or
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conveyed, except for any conveyance to the United States, the Port will place a provision in any
conveyance making the conveyance subject to the terms and conditions of this Lease. The Port
represents, that if this Lease is recorded, any subsequent conveyance of the Property by the Port
will be subject to the terms of this Lease, with the exception of any conveyance to the United
States.

23.6 NO BROKERS. FHach party warrants and represents that it has not dealt
with any real estate brokers or agents in connection with this Lease. Bach party will indemnify
and hold the other harmless from any cost, expense or Hability (including costs of suit and
reasonable attorney fees) for any compensation, commission, or fees claimed by any broker or
agent in connection with this Lease. '

237 WARRANTY OF AUTHORITY. The persons executing and delivering
this Lease on behalf of Port and Tenant cach represent and watrant that each of them is duly
authorized to do so and that the execution of this Lease is the lawful and voluntary act of the
person on whose behalf they purport fo act.

23.8 QUIET POSSESSION, The Port agrees that upon compliance with the terms
and conditions of this Lease, the Tenant shall at ali times have the right to the quiet use and
enjoyment of the Property for the term of the Lease and any extensions.

739 LEASE CERTIFICATION. Upon the request of the Tenant the Port
agrees to provide a written certification of the status of the Lease, to the best knowtedge of the
Port at the time of the certification, setting forth the following: I) whether the Lease is in futl
force and effect; i) whether there have been any amendments or modifications to the Lease; iii)
whether the Tenant is current in the payment of the rent and other charges under the terms of the
Lease; iv) whether the Port is aware of any default or breach on the part of the Tenant,

23.10 PARTIAL INVALIDITY. If anyrprovision of this Lease is held to be
invalid or unenforceable, all other provisions shall nevertheless continue in full force and effect.

23.11 CONSTRUCTION, The parties lease have reviewed this lease and have
the opportunity to consult with their respective counsel. The lease shall not be deemed to be
drafted by either party and the lease shail not be construed against either party as the drafter.

2312 CONSENT. Whenever the consent ot apptoval of a patty to this Lease is
required to be given by the terms of this Lease to the other party, such consent or approval shall
not be unreasonably withheld or delayed.

DATED this __/ '_bﬁlay of A’J"'"L‘ , 2002,

T OF BENTON -CIIY RAILRQ'HTMPANY, L.L.C.
(M{;’Z "‘/Mﬂéﬁm

// ot o%
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A

By: P g &

SCOTT D. KELLER

Executive Director
Title:

STATE OF WASHINGTON )
) ss.
County of Benton )

On this day, before me personally appeared Scoit D. Keller to me known fo be the
Executive Director of Pott of Benton Commission, and acknowledged the said instrument to be
the free and voluntary act and deed of said corporation for the uses and purposes therein
mentioned, and on oath stated that she was authorized to execute said instranient and that the seal
affixed thereto is the corporate seal of said corporation.

GIVEN UNDER my hand and official seal this /'/' /day of #L@y’ Lt ‘,—74“ , 2002,

NOTARY PUBLIC in and for the State of
Washington, residing at /7s¢.2,
My commission expites: {/iepme 2§ 260073

STATE OF WASHINGTON )

) 88.
County of Benton } ‘ : .
f c/ j /é/é/fﬂ«_/
n this day, before me personally appeared /) P v ;/,l//z {0 me known to be the
%@/ of Tri-City Railroad Company, LL.C., and acknowledged the said

instrument td be the free and voluntary act and deed of said company for the uses and purposes
therein mentioned, and on oath stated that he was authorized to execute said instrument,

oA '
GIVEN UNDER my hand and official seal this / £~ day of </ft ¢ et 2002,
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Lo Flt

_~NOTARY PUBLIC in and foy the State of
Washington, residing at o LEFF

My commission expires: ﬁ;w 2472023

43




RAILRCAD LEASE
PORT OF BENTON/TRI-CITY RAILROAD COMPANY

ATTACHMENT 1

REAL PROPERTY:
SOUTHERN CONNECTION, 1171 FACILITY, -
OUTBUILDINGS AND LAND
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DEPARTMENT OF ENERGY RAILROAD, SOUTHERN CONNECTION

LEGAL DESCRIPTION

Beginning at the corner common to seciions 29, 30, 31 and 32, Township 9 North, Range
29 East, Wiilamette Meridian, Benton County, State of Washington, Thence northerly, along the
east line of said section 30, 813.0 feet to the centerfine of the Union Pacific Railroad; thence S
89°06'31" W, along szid centerline, 1066.8 feet to union Pacific Railroad Engineer’s Station
1286+27.6 and the TRUE POINT OF BEGINNING of a strip of land 100 feet wide, 50 feet right
and left of the following described centerling; :

Thence N 85°1000" W, 153.4 feet to the point of curvature of a 2292.01 foot racius
curve, the radial bearing to center being N 04°50'00" E. Thence along the are af said curve, to
the right, through a central angle of 28°13'00", 1128.00 feet to the point of tangency: thence N
56°57'00" W, 3268.4 feet to the point of curveiure of a 2864.93 foot radius curve, the radial
bearing to center being N 33°03'00" E. Thence along the arc of said curve, to the nght, through a
central angle of 14°59'21", 745.50 feet to a peirt on said curve, said point being the terminus of
said 100 foot strip of land and the beginning of a 200 foot strip of land, 100 feet right &nd Jeft of
said centerline. Thence continuing along the arc of said curve, through a central angle of
13°42'39" 685,57 feet, to the poirt of tangency. Thence N 28°13°00" W, 5$592.90 fest to a point,
said point being the terminus of said 200 foot sirip of tand and the beginning of a strip of land of
variable width, the right margin beirg commea with the southvrest right of way of the Richland-
Kennewick Road, as it existed in Ociober, 1848 and the left margin being 100 feet left, measured
at right angles, from the following cescribed line: from said poiat, thence continuing N 28°15'00"
W, 630.00 feet to the line of ordinary high water of the right bank of the Yzkima River and the
terminus of said strip of land.

ALSO, including a easement crossing the Yakima River granted by the State of
Washington, Depariment of Public Lands by Order-and Cerifcate of Right of Way, application
No. 20674, exccuted September 22, 1955 described as follows; Beginning at the northwest corner
of Section 24, Township 9 North, Range 28 East, WM, thence § 58°21'00" E, 2405.68 feet;
thence § 80°00'00" W, 499.85 feet; thence N 28°15'00"W, 165,99 feet to THE TRUE POINT OF
BEGINNING. Thence S 55°45'00" W, 100. 55 feet; thence N 28° 16'30" W, 349.79 feet; thence
N 75° 43'45" E, 103,05 feet; thence N 51°4230% E, 123.83 feet; thence § 32° 47'15" E, 336.98,
thence § 61° 45'00" W, 148.58 feet to the True Point of Beginning.

ALSO, including ail of Blocks 570 and 160, Plat of Richland, as recorded in Volumes 6
and 7 of Plats, records of Benton County, Washington, EXCEPT that portion quit claimed to the
State of Washington in that certain deed recorded in Volume 482, page 192, records of Benton
County, Washington, TOGETHER with all those portions of Sections 13,14,15,23 and 24,
Township 9 North, Range 28 East, W.M,, shown hachured on Exhibit “A” of Quitclaim Deed
recorded in Volume 470, page 690 (Auditor’s fle No, 86-1411, dated Jan. 31, 11:11AM “86).
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BEFORE THE |
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 33888

TRI-CITY RAILROAD COMPANY, LLC
- MOTION TO AMEND NOTICE OF EXEMPTION -
CHANGES IN CIRCUMSTANCE AND OPERATOR

EXHIBITD
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31116 SERVICE DATE - JUNE 23, 2000
DO
FR-4915-00-P
| DEPARTMENT OF TRANSPORTATION
Surface Transportation Board
[STB Finance Docket No. 33888]
Tri-City Railroad Company, L.L.C.--Lease and Operation Exemption--Rail Line of the
Port of Benton in Richland, WA

Tri-City Railroad Company, 1..L.C. (Tri-City), a noncarrier, has filed a verified
notice of exemption under 49 CFR 1150.31 to lease from the Port of Benton (POB) and
operate approximately 17 miles of rail line currently owned by the POB,' known as the
Hanford Site Rail System, Southern Connection extending from milepost 46.6 af the
junction with the Union Pacific rail line in Richland, WA, to milepost 28.3 at the border
to the U.S. Department of Energy’s Hanford Site, connecting with the Hanford Site Rail
System, Northern Connection (north of the City of Richland). Tri-City will become a
Class TII tail carrier.?

Tri-City indicates that it has entered into a maintenance and operation contract
with the POB, which provides for Tri-City’s operation of the rail line on behalf of the
POB.

The transaction is scheduled to be consummated on or after June 21, 2000.

! See Port of Benton--Acquisition and Operation Exemption--U.S. Department of
Energy Rail Line in Richland, WA, STB Finance Docket No. 33653 (STB served
Oct. 6, 1998).

2 Tri-City states that its projected revenues will not exceed those that would qualify it
as a Class Il carrier. -
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STRB Finance Docket No. 33888

If the notice contains false or misleading information, the exemption is void ab
initio. Petitions to revoke the exemption under 49 U.S.C. 10502(d)} may be filed at any
time. The filing of a petition to revoke will not automatically stay the transaction.

An original and 10 copies of all pleadings, referring to STB Finance Docket
No. 33888, must be filed with the Surface Transportation Board, Office of the Secretary,
Case Control Unit, 1925 K Street, N.W., Washington, DC 20423-0001. In addition, one
copy of each pleading must be served on John Hawkenson, 2579 Stevens Drive, Building
1171, P.O. Box 1700, Richland, WA 99352.

Board decisions and notices are available on 6111‘ website at
“WWW.STB.DOT.GOV.”

Decided: June 16, 2000.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams

Secretary
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