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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NORFOLK SOUTHERN RAILWAY
COMPANY,
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vs.

C.L. CONSULTING AND
MANAGEMENT CORP.,

Defendant.
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Case No. 15-cv-02548

Newark, New Jersey
January 11, 2016

TRANSCRIPT OF RECORDED OPINION
BY THE HONORABLE MICHAEL A. HAMMER

UNITED STATES MAGISTRATE JUDGE

This oral opinion has been reviewed and revised in accordance
with L. Civ. R. 52.1

APPEARANCES:

For the Plaintiff: No one was present

For the Defendant: No one was present

Audio Operator:

Transcription Service: KING TRANSCRIPTION SERVICES
3 South Corporate Drive, Suite 203
Riverdale, NJ 07457
(973) 237-6080

Proceedings recorded by electronic sound recording; transcript
produced by transcription service.
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(Commencement of proceedings)

THE COURT: This is the matter of Norfolk Southern

Railway Company versus CL Consulting and Management

Corporation, Civil No. 15-2548. This matter comes before the

Court on the motion of defendant CL Consulting and Management

Corporation to transfer this case to the Surface

Transportation Board of the United States Department of

Transportation, which I will refer to herein as the "STB."

The motion is docketed at Docket Entry Number 10. The Court

has considered the motion papers submitted in support of and

in opposition to the motion, and for the reasons that I will

articulate herein, the Court denies the motion.

By way of background, this is a commercial dispute

where plaintiff Norfolk Southern Railway Company seeks to

recover demurrage charges assessed against defendant CLC

under Title 49 U.S.C. § 10746. See generally Complaint,

Docket Entry 1. A demurrage fee is an overage fee. More

specifically, it is a fee "exacted by a carrier from a

shipper or a consignee on account of a failure to load or

unload [rail] cars within the specified time prescribed by

the applicable tariffs. Railroads charge shippers and

receivers of freight 'demurrage' fees if the shippers of

receivers detain freight cars on the rails beyond a

designated number of days." CSX Transportation Company v.
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Novolog Bucks County, 502 F.3d 247, 251 at n.1 (3d Cir.

2007).

Plaintiff is a Virginia corporation that operates

an interstate rail carrier. CLC is a New Jersey corporation

that resells liquid asphalt cement oil, "which it often

purchases from refiners [that] ship it to CLC by rail from

other parts of the county." Certification of Brandon C.

Rose, July 2, 2015, Docket Entry 10-1, paragraph 2.

Norfolk alleges in this action that from

approximately October 2013 through May 2014, it released

railcars to CLC as "consignee [and that] CLC accepted

discovery of said railcars." Id. Paragraph 8. Nonetheless,

CLC did not return the railcars to Norfolk within the

allotted "free time"; thus, plaintiff alleges that CLC

incurred demurrage charges "in a total amount of not less

than $284,960." Id. at paragraph 9.

On July 20, 2015, CLC moved to refer and transfer

this case to the STB. The STB is a successor to the

Interstate Commerce Commission. It is organized within the

Department of Transportation but maintains independent

decision-making authority to resolve disputes concerning the

rates and services of rail carriers. See generally,

www.stb.dot.gov\stb\about\overview\html.

CLC seeks to refer this case to the STB for two

principal reasons. See Defendant's Brief in Support of
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Motion, July 20, 2015, Docket Entry 10. First, CLC claims

that a recent decision and rule change by the STB make this

matter an ideal "test case" for the new rules. Id. at 1

through 2. That is because on April 11, 2014, the STB issued

a decision altering the established rules relating to

demurrage charges. See STB Decision, April 11, 2014,

Exhibit B to the Certification of Christopher J. Merrick,

Esq., In Opposition to Defendant's Motion to Refer, August 7,

2015, Docket Entry 14-4. The decision explains that the new

rules would "be effective on July 15, 2014." See Decision,

Docket Entry 14-4 at 1. CLC asserts that in the decision,

the STB resolved a split among the Federal Circuit courts of

appeal concerning the amount of notice required in order to

assess demurrage charges. See Brief in Support of

Defendant's Motion, Docket Entry 10 at pages 3 through 4.

In the decision, the STB ruled that any person

receiving railway cars "from a rail carrier for loading or

unloading who detains the cars beyond 'free time' ... will

generally be responsible for paying demurrage if that person

has actual notice prior to railcar replacement of the

demurrage tariff establishing such liability." See Decision

at 1. See also Defendant's Brief in Support of Motion to

Refer, Docket Entry 10 at page 4.

Defendant claims that this matter is a test case

for the STB's decision because CLC "received no actual or
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other notice of the demurrage tariff providing for such

liability ... [meaning that] CLC bears no liability for the

charges." Brief in Support of Defendant's Motion to Refer,

Docket Entry 10 at 6.

Second, CLC contends that the Court can refer this

matter to the STB under the doctrine of primary jurisdiction.

Id. at page 8. Under the doctrine of primary jurisdiction,

courts should "refer a matter to an administrative agency for

resolution, even if the matter is otherwise properly before

the Court if it appears that the matter involves technical or

policy considerations which are beyond the Court's ordinary

competence and within the agency's particular field of

expertise." MCI Communications Corporation v. AT&T, 496 F.2d

214 at 220 (3d Cir. 1974).

To determine whether the doctrine of primary

jurisdiction applies, courts consider the following factors:

"(1) whether the question at issue is within the conventional

experience of judges or whether it involves technical or

policy considerations within the agency's particular field of

expertise; (2) whether the question at issue is particularly

within the agency's discretion; (3) whether there exists a

substantial danger of inconsistent rulings; and (4) whether a

prior application to the agency has been made." Global Naps

Inc. v. Bell Atlantic-New Jersey Inc., 287 F. Supp. 2d 532 at

549 (D.N.J. 2003).
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In making this argument, CLC does not challenge

this Court's subject matter jurisdiction. Instead, CLC

maintains that reference is appropriate because, one, it will

prevent inconsistent rulings, since the STB decision created

new rules dealing with demurrage charges. And, two, the

STB's expertise should decide this matter because the primary

issue here is whether plaintiff provided CLC notice of the

demurrage charges. Brief in Support of Defendant's Motion to

Refer, Docket Entry 10 at pages 8 through 10.

In opposition, plaintiff first argues that the

STB's decision does not apply here because the claim at issue

accrued before the new regulation's effective date. See

Plaintiff's Brief in Opposition, July 28, 2015, Docket Entry

12 at pages 1 through 2. According to plaintiff, the new

rule change implemented by the STB became effective on

July 15, 2015, which is important because, one, the demurrage

charges at issue in this case arose "between October of 2013

and May of 2014," and, two, Congress did not provide the STB

with express authority to retroactively apply its new rules.

See id. at 1 through 2; see also Complaint, Docket Entry 1 at

paragraph 8. See also STB Decision, Certification Exhibit B,

Docket Entry 14-4 at 1.

Norfolk also claims that the doctrine of primary

jurisdiction does not apply because this is not a "test case"

for the STB regulations. Norfolk contends that this is a
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"standard demurrage case in which liability arises ...

pursuant to the law as it existed [before the new STB

regulations]." Id. at page 5. Thus, because courts in this

circuit have sufficient expertise with demurrage cases,

transfer to the STB is unnecessary.

In its reply, CLC acknowledges that STB's rule

change did not become effective until July 15, 2014.

Nonetheless, CLC contends any view "of [Norfolk's] conduct in

this case is informed by the rule change," even though the

rule change would not expressly govern Norfolk's conduct.

See Reply Certification of Brandon C. Rose in Support of

Defendant's Motion to Refer, July 27, 2015, Docket Entry 13

at paragraph 3. CLC contends that "the unreasonableness of

[Norfolk's] conduct ... renders STB jurisdiction of this case

appropriate and warranted." See id.

In surreply, which the Court allowed, Norfolk

argues that, one, CLC has now conceded that the STB's rule

change would not apply because the effective date of that

rule change -- July 15, 2014 -- occurred after the demurrage

charges in this case accrued and, two, CLC's new arguments

raised in its reply brief do not deprive the Court of

jurisdiction because CLC's claims simply "involve the

analysis of precedent and statutory interpretation." See

Plaintiff's Surreply Brief, August 7, 2015, Docket Entry 14-1

at 3.
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After reviewing the record, the parties' arguments,

and the applicable law, the Court concludes that referral to

the STB is unwarranted. CLC appears to seek referral because

the new STB regulations might provide it with a strong

defense; namely, that CLC lacked sufficient notice of

plaintiff's demurrage charges. Even so, CLC has not

explained why referring this matter to the STB is necessary.

First, CLC does not dispute that the new STB rules, which

defendant claims makes this a strong "test case for the STB,"

became effective on July 15, 2014, which is after the accrual

of the demurrage costs that plaintiff seeks in this case.

See Rose Reply Certification, Docket Entry 13 at paragraphs 2

through 4. Thus, there appears to be no dispute that the

demurrage charges at issue here accrued before the STB's rule

change became effective. See id. See also Complaint, Docket

Entry 1 at paragraph 8. See also STB Decision, Exhibit B to

Merrick Certification, Docket Entry 14-4 at 1.

Indeed, in its reply, CLC asserted for the first

time that the decision is not the main reason it seeks to

refer this case to the STB. See Rose Reply Certification,

Docket Entry 13 at paragraphs 2 through 3. Thus, the Court

concludes that the STB's decision has only tangential

relevance to this particular dispute, which arose before the

STB's decision.

Moreover, this matter appears to be a routine
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demurrage fee case. Indeed, the courts of the Third Circuit

are well-experienced in resolving such demurrage cases. See

e.g. CSX Transportation Company v. Port Erie Plastics Inc.,

295 F.App'x 496 (3d Cir. 2008); CSX Transportation Company v.

Novolog Bucks County, 502 F.3d 247 (3d Cir. 2007).

Accordingly, the doctrine of primary jurisdiction does not

serve as a basis for transferring this matter. See CSX

Transportation, 502 F.3d at 253 ("In addition, the STB's

expertise, while helpful, would not have been crucial to the

determination of the issues here, which involve the analysis

or precedent and statutory interpretation. We therefore hold

that the district court did not abuse its discretion in

denying this motion for conditional referral to the STB.").

For those reasons, the Court will deny CLC's motion

to transfer this case to the STB. CLC shall answer, move, or

otherwise respond to the complaint within 14 days of the

filing of this order, which accompany this opinion.

That concludes the Court's oral opinion.

(Conclusion of proceedings)
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Certification

I, SARA L. KERN, Transcriptionist, do hereby certify

that the 10 pages contained herein constitute a full, true,

and accurate transcript from the official electronic

recording of the proceedings had in the above-entitled

matter; that research was performed on the spelling of proper

names and utilizing the information provided, but that in

many cases the spellings were educated guesses; that the

transcript was prepared by me or under my direction and was

done to the best of my skill and ability.

I further certify that I am in no way related to any of

the parties hereto nor am I in any way interested in the

outcome hereof.

S/ Sara L. Kern 20th of January, 2016

Signature of Approved Transcriber Date

Sara L. Kern, CET**D-338
King Transcription Services
3 South Corporate Drive, Suite 203
Riverdale, NJ 07457
(973) 237-6080
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY, NEW ARK DIVISION 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Plaintiff, 

v. 

C. L. CONSULTING AND MANAGEMENT CORP., 

Defendant. 

C. L. CONSULTING AND MANAGEMENT CORP., 

Third-Party Plaintiff, 

v. 

NEW YORK TERMINALS, LLC AND 
NY TERMINALS II, LLC, 

Third-Party Defendant. 

Case No. 2:15-CV-02548-MCA-MAH 

ANSWER TO COMPLAINT AND 
THIRD-PARTY COMPLAINT 

Defendant, C. L. Consulting and Management Corp. ("Defendant"), answering the 

Complaint filed on April 9, 2015 (the "Complaint") of the Plaintiff Norfolk Southern Railway 

Company ("Plaintiff'), respectfully alleges as follows: 

AS TO THE PARTIES 

1. Defendant denies knowledge or information sufficient to form a belief concerning 

the truth of each and every allegation of paragraph 1 of the Complaint. 

2. Defendant admits the allegations of paragraph 2 of the Complaint. 

AS TO JURISDICTION 

3. The allegations of paragraph 3 of the Complaint constitute conclusions oflawto 

which no response is required. 

2477090_2\150189 
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4. The allegations of paragraph 4 of the Complaint constitute conclusions oflaw to 

which no response is required. 

AS TO VENUE 

5. The allegations of paragraph 5 of the Complaint constitute conclusions of law to 

which no response is required. 

AS TO THE CAUSE OF ACTION 

6. Defendant denies knowledge or information sufficient to form a belief concerning 

the truth of each and every allegation of paragraph 6 of the Complaint. 

7. Defendant denies knowledge or information sufficient to form a belief concerning 

the truth of each and every allegation of paragraph 7 of the Complaint. 

8. Defendant specifically denies that Plaintiff released rail cars into its possession as 

consignee or otherwise or that Defendant accepted delivery of rail cars from Plaintiff, and 

otherwise denies each and every remaining allegation of paragraph 8 of the Complaint. 

9. Defendant denies each and every allegation of paragraph 9 of the Complaint. 

10. Defendant denies each and every allegation of paragraph 10 of the Complaint. 

11. Defendant denies each and every allegation of paragraph 11 of the Complaint. 

AFFIRMATIVE DEFENSES 

1. The Complaint fails to state a cause of action upon which relief can be granted. 

2. To the extent Plaintiff has suffered damages, all such damages result from the acts 

or inactions of third parties over whom Defendant had no control. 

3. Plaintiff is barred from relief under the doctrine of estoppel. 

4. Plaintiff is barred from relief under the doctrine of waiver. 

2 
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5. Plaintiff is barred from relief for its failure to mitigate damages. 

6. Plaintiff is barred from relief under the doctrine of unclean hands. 

7. Plaintiffs own actions and/or inactions were directly responsible for the damages, 

if any, it has suffered. 

8. The charges alleged in the Complaint do not constitute demurrage under the 

Plaintiffs allegedly applicable tariff or otherwise. 

9. The claimed demurrage damages the Complaint asserts against Defendant arise 

from unreasonable practices employed by Plaintiff in violation of 49 U.S.C. § 10702 which, inter 

alia, requires Plaintiff, as a rail carrier providing transportation or service, to establish 

"reasonable ... rules and practices related to that transportation or service." 

l 0. Defendant had no possession or control over any of the rail cars claimed by 

Plaintiff to give rise to the demurrage damages alleged. To the extent the Plaintiffs claim is 

premised on possession or control by Defendant, the assertion of demurrage damages constitutes 

an unreasonable practice under 49 U.S.C. § 10702. 

11. Defendant had no right and no ability to possess or control any of the rail cars 

claimed by Plaintiff to give rise to the demurrage damages alleged. To the extent the Plaintiffs 

claim is premised on any right or ability of possession or control by Defendant, it constitutes an 

unreasonable practice under 49 U.S.C. § 10702. 

12. Defendant received no timely notification from Plaintiff of actual or constructive 

placement of any rail car in issue. Absent such notice, the assertion of demurrage charges by 

Plaintiff against Defendant is an unreasonable practice under 49 U.S.C. § 10702. 

13. Plaintiff failed to mitigate any of the damages it alleges. 

3 
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14. Upon information and belief, certain of the claimed demurrage charges brought 

by Plaintiff against Defendant are based and calculated on incorrect, faulty and arbitrary 

determinations that the product contained in the subject rail cars, when tendered at the 

termination of transportation by Plaintiff (i.e., when the demurrage charges in issue are alleged to 

have accrued), constituted hazardous commodities or materials ("elevated temperature liquid") 

within the definition set forth in 49 C.F.R. § 171.8 in the regulations of the Pipeline and 

Hazardous Materials Safety Administration, an agency of the United States Department of 

Transportation. To the extent the Plaintiffs claim is premised on incorrect, faulty and arbitrary 

calculations and determinations, it constitutes an unreasonable practice under 49 U.S.C. § I 0702. 

15. The tank cars giving rise to the Plaintiffs claims herein are the same as those at 

issue in the Plaintiffs claims in another, earlier-filed action pending in this court captioned 

Norfolk Southern Railway Company v. New York Terminals, LLC and NY Terminals II, LLC, 

et al., Case No. 2:14-CV-07664-WJM-MF. Accordingly, the present case should be dismissed. 

In the alternative, to the extent the Plaintiffs claim is premised on claims brought by Plaintiff in 

another action, the assertion of the same claim in this action constitutes an unreasonable practice 

under 49 U.S.C. § 10702. 

16. Plaintiffs claims herein are based on specious invoices that were generated by the 

simple and improper expedient of altering invoices to reflect Defendant as Plaintiffs customer 

rather than New York Terminals, LLC and NY Terminals II, LLC. Accordingly, this case 

should be dismissed. In the alternative, to the extent the Plaintiffs claim is premised on claims 

brought by Plaintiff in another action and the invoices in that matter were simply changed to 

reflect a different obligor, the assertion of the same claim in this action constitutes an 

unreasonable practice under 49 U.S.C. § I 0702. 

4 
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17. The claimed demurrage charges brought by Plaintiff against Defendant resulted 

from weather interference over which Defendant had no control and, as Defendant had no 

notification of Plaintiffs charging of demurrage, Defendant had no opportunity to request relief 

from Plaintiff within 5 calendar days from the date the cars were released, per Plaintiffs 

allegedly applicable tariff. To the extent Defendant was prohibited, prevented, precluded from 

challenging, or seeking relief from the Plaintiffs claim in accordance with Plaintiffs tariff, 

Plaintiffs conduct constitutes an unreasonable practice under 49 U.S.C. § 10702. 

18. The claimed demurrage charges asserted in the Complaint against Defendant 

resulted from weather interference over which Defendant had no control and for which Plaintiff 

has not made adjustment, in violation of Plaintiffs allegedly applicable tariff. To the extent 

Plaintiff has failed to make adjustment for such charges in accordance with its tariff, Plaintiffs 

conduct constitutes an unreasonable practice under 49 U.S.C. § 10702. 

19. Defendant's attempts to resolve this alleged dispute by properly attributing 

liability elsewhere were thwarted by Plaintiff who unreasonably and unjustifiably refused to do 

so. To the extent Plaintiff refused to resolve this dispute in accordance with its tariff, it 

constitutes an unreasonable practice under 49 U.S.C. § 10702. 

WHEREFORE, Defendant C. L. Consulting and Management Corp. demands entry of 

judgment dismissing the Complaint together with the costs, attorneys' fees and for such other 

and different relief as the Court deems appropriate and just. 

5 
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THIRD-PARTY COMPLAINT 

Defendant/Third-party Plaintiff, C. L. Consulting and Managing Corp. ("CLC"), 

complaining of the Third-party Defendants, New York Terminals, LLC and NY Terminals II, 

LLC (together, "NYT"), respectfully alleges as follows: 

1. CLC is a New Jersey corporation with principal place of business located at 544 

Mt. Hope Road, Wharton, New Jersey. 

2. Upon information and belief, the two entities comprising NYT are both New 

Jersey limited liability corporations and, at all times relevant, were and are doing business at 534 

South Front Street, Elizabeth, New Jersey. 

3. Pursuant to agreements between CLC and NYT, entitled "New York Terminals 

Storage and Services Agreement," dated March 9, 2012 and March 10,2014 (the "Agreements"), 

NYT agreed, among other things, to perform the services necessary for the loading and 

unloading and distribution of liquid asphalt that had been delivered by rail by Plaintiff to storage 

and other facilities maintained exclusively by NYT. 

4. Pursuant to the Agreements, NYT is solely responsible to load and unload all 

CLC product to be delivered to NYT's premises and facilities. 

5. The Agreements provide that "NYT shall not be liable for any demurrage ... or 

any damages unless caused directly by NIT's actions" (emphasis supplied). 

6. The claim in the Plaintiffs Complaint is for recovery of demurrage. 

7. Apart from ordering certain product (liquid asphalt) from its suppliers who 

unilaterally arranged for shipment via rail to NYT' s facilities, CLC never had control over, never 

had possession of, and never had control over the timing of the delivery to the NYT premises and 

facilities of any rail car alleged in Plaintiffs Complaint. 

6 
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8. NYT had exclusive control over, had the opportunity to have and did have 

possession of, and had control over the timing of the deliveries to the NYT facilities of all rail 

cars upon which the claim of demurrage is alleged in Plaintiffs Complaint. 

9. NYT failed to provide notice to Plaintiff that it was unable or unwilling to accept 

Plaintiffs rail car deliveries, timely or otherwise. 

10. NYT failed to provide notice to CLC that it was unable or unwilling to accept 

Plaintiffs rail car deliveries, timely or otherwise. 

FIRST COUNT 

11. CLC repeats and realleges each and every allegation of paragraphs 1 through 10 

of this Third-party Complaint as if set forth at length herein. 

12. NYT knew and had reason to know that Plaintiffs deliveries of the rail cars in 

issue in the Plaintiffs Complaint were being delayed by NYT' s inability to handle, 

accommodate and process such deliveries. 

13. NYT was in breach of the Agreements by failing to notify CLC that it was 

unwilling or unable to handle the Plaintiffs rail cars and by causing demurrage to be charged by 

Plaintiff. 

14. CLC has incurred damages resulting directly from NYT's breach of the 

Agreements. 

SECOND COUNT 

15. CLC repeats and realleges each and every allegation of paragraphs 1 through 10 

and of the First Count of this Third-party Complaint as if set forth at length herein. 

7 

2477090_2\150189 



Case 2:15-cv-02548-MCA-MAH   Document 20   Filed 01/28/16   Page 8 of 8 PageID: 336

16. NYT' s failures to handle, accommodate and process Plaintiffs deliveries of the 

rail cars alleged in the Plaintiffs Complaint as giving rise to the demurrage charges were 

"caused directly by NYT's actions." 

17. For this reason, any and all demurrage damages allegedly incurred by the Plaintiff 

resulted directly from the actions ofNYT. 

18. Plaintiffs claims against CLC are properly asserted against NYT. 

19. As CLC is not liable for the damages alleged by Plaintiff, should CLC be found 

liable by way of the entry of a judgment or otherwise, CLC is entitled to indemnification from 

NYT whose liability results directly from its actions. 

WHEREFORE, Third-party Plaintiff C. L. Consulting and Managing Corp. demands 

judgment against the Third-party Defendants, New York Terminals, LLC and NY Terminals II, 

LLC,jointly and severally, together with the attorney's fees, costs and disbursements ofthis 

action. 

By: 

Dated: January 28,2016 

2477090_2\150189 

BEATTIE PADOVANO, LLC 
Attorneys for Defend~ party Plaintiff 
C. L. Consulting and Manage ent Corp. 

i:thur M. Neiss 
50 Chestnut Ridge Road 
Montvale, NJ 07645 
(201) 573-1810 
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