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A
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Illinois Central Railroad Company (“IC”) and Grand Trunk Western Railroad Company 

(“GTW”) (together, “CN”) respectfully move the Board to compel National Railroad Passenger 

Corporation (“Amtrak”) to produce the documents requested in CN’s Request for Production of 

Documents Nos. 5 and 6, seeking Amtrak’s operating agreements with, respectively, (1) other 

railroads that host regular Amtrak service, and (2) passenger rail service providers that Amtrak 

itself hosts on lines it owns or controls (such agreements, collectively, “Amtrak’s OAs”).1  

Amtrak’s OAs are relevant, indeed likely to be highly probative, evidence in this proceeding; the 

Board has relied on such documents in the past; Amtrak has produced such documents in the 

past; and there is no legitimate basis for Amtrak withholding or conditioning its production of 

those documents. 

CN also respectfully requests, in accordance with the Joint Discovery Protocol executed 

by Amtrak and CN (Ex. 2), that the Board decide this motion on an expedited basis.  As both 

                                                 

1 Request Nos. 5 and 6 were included in the First Set of Disc. Reqs. of IC and GTW, 
served on October 31, 2013 (Ex. 1). 
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parties recognized in the Protocol, expeditious resolution of discovery motions is important to 

minimize further delays of the Board’s schedule for this proceeding.2  

FACTUAL BACKGROU
D 

Amtrak filed its Application in this proceeding on July 30, 2013, seeking prescription, 

under 49 U.S.C. § 24308(a)(2)(A)(ii), of “reasonable terms and compensation” for Amtrak’s use 

of CN’s facilities (including rail lines) and services.  On October 24, 2013, the parties filed 

statements with the Board identifying the disputed issues in this case. 

On October 31, 2013, CN served its first set of discovery requests, including Request 

Nos. 5 and 6.  In its response served November 19, 2013, Amtrak refused to produce any 

documents in response to Request Nos. 5 and 6, asserting objections as to relevance, burden, and 

confidentiality of third parties’ sensitive commercial information.3  CN’s requests and Amtrak’s 

responses were as follows: 

REOUEST FOR PRODUCTIO
 
O. 5 

 Please produce all of Amtrak’s Operating Agreements, including 
amendments, attachments, exhibits, and schedules thereto, with Host Railroads, in 
force at any time since 1971. 

RESPO
SE TO REOUEST FOR PRODUCTIO
 
O. 5 

Amtrak objects to this Request for Production on the grounds that it is 
overbroad as to time, unduly burdensome and oppressive.  Amtrak further objects 
to this Request for Production to the extent it seeks documents neither relevant to 
nor calculated to lead to the discovery of admissible evidence in this proceeding.  
To the extent this Request for Production seeks operating agreements between 
Amtrak and CN, Amtrak further objects on the ground that these documents are 
equally available to, and in the possession, custody or control of, CN.  To the 
extent this Request for Production seeks operating agreements between Amtrak 
and any Host Railroad other than CN, Amtrak further objects on the ground that 
the operating agreements contain highly confidential and commercially sensitive 

                                                 

2 Accordingly, the parties agreed that responses to motions to compel shall be due within 
seven days.  Joint Disc. Protocol ¶ 11, at 14 (Jan. 30, 2014) (Ex. 2). 

3 Nat’l R.R Passenger Corp.’s Resps. and Objections to First Set of Disc. Reqs. of IC and 
GTW at 12-13 (served Nov. 19, 2013) (Ex. 3). 
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information of third parties.  Subject to and without waiving Amtrak’s foregoing 
general and specific objections, Amtrak responds that it will not produce any 
documents in response to this Request for Production. 

 

REOUEST FOR PRODUCTIO
 
O. 6 

 Please produce all agreements, including any amendments, exhibits, 
attachments or schedules thereto, in force at any time since 2008, relating to any 
hosting by Amtrak of non-Amtrak passenger service on rail lines owned, leased, 
or operated by Amtrak. 

RESPO
SE TO REOUEST FOR PRODUCTIO
 
O. 6 

Amtrak objects to this Request for Production on the grounds that it is 
compound and seeks documents neither relevant to nor calculated to lead to the 
discovery of admissible evidence in this proceeding.  Amtrak further objects on 
the ground that this Request for Production seeks agreements that contain highly 
confidential and commercially sensitive information of third parties.  Subject to 
and without waiving Amtrak’s foregoing general and specific objections, Amtrak 
responds that it will not produce any documents in response to this Request for 
Production. 

Ex. 3 at 12-13. 

As broad discovery had been sought by each party,4 and each party had lodged a variety 

of objections, counsel for the parties met and conferred on December 12 and December 17 to 

clarify, discuss, and attempt to resolve discovery issues.  CN made a proposal, which Amtrak 

later accepted, that most of each party’s document production requests, including Request Nos. 5 

and 6, be limited to documents created or in effect on or after May 1, 2011.5  Given the particular 

importance of Amtrak’s OAs to the issues before the Board, CN stated at the initial meeting that 

it would file a motion to compel if Amtrak persisted in refusing to produce Amtrak’s OAs.  At 

the second meeting, Amtrak suggested with respect to Request No. 5 that if CN would indicate 

the portions of the operating agreements it particularly needed (without, however, having seen 

the agreements), Amtrak would consider producing only those portions.  By letter dated 

                                                 

4 Amtrak’s requests to CN included six requests for admission, 41 document requests, 
and 14 interrogatories.  CN’s requests included four requests for admission, 31 document 
requests, and 23 interrogatories. 

5 This proposal was incorporated in the parties’ Joint Discovery Protocol (Ex. 2) ¶ 2, at 2. 
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December 27, 2013 (attached as Ex. 4), CN explained why that would not suffice.6  However, 

conditioned on avoiding the necessity of a motion to compel, CN proposed a compromise under 

which Amtrak could propose redactions that would be subject to review by CN’s outside 

counsel.  

On January 31, more than a month later, and three months after CN had served its initial 

discovery requests, Amtrak finally responded to CN’s compromise offer (Ex. 5).  First, it offered 

only to provide portions of Amtrak’s OAs with Class I carriers, thereby excluding all Amtrak 

operating agreements with other hosts and all Amtrak operating agreements in which Amtrak 

itself is a host.  Second, it insisted on a unilateral right to redact the agreements prior to 

production, based on its own view of what is proprietary or commercially sensitive.  It further 

provided that CN’s counsel would have no access to the redacted materials to determine if those 

redactions were reasonable, and that in the event CN wished to challenge a redaction its recourse 

would be to Amtrak itself.  Third, it required that CN agree in advance, sight unseen, that any 

portion of agreements Amtrak did produce would be classified as Highly Confidential under the 

Protective Order that has been entered in this proceeding,7 meaning that no CN employees – 

including in-house counsel – could see any portion of any of Amtrak’s OA.  See Protective 

Order, App. at 3 (¶ 6).  Finally, Amtrak conditioned its entire offer on CN waiving a partial 

objection CN had stated two months earlier to one of Amtrak’s broadest and most burdensome 

discovery requests. 

                                                 

6 Among other points, CN explained that (1) it cannot reliably identify which provisions 
of Amtrak’s OAs are important without having access to those OAs and when CN does not know 
what Amtrak will argue in this proceeding; and (2) contracts are integrated documents, in which 
one provision may define the terms used in another, and concessions on one provision may be 
traded off for concessions on another, so efforts to isolate particular provisions, or particular 
aspects of the contract, are apt to paint an incomplete and misleading picture.  See Ex. 4. 

7 Decision served Dec. 16, 2013 (“Protective Order”). 
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CN responded the next business day, February 3, clarifying the minimum criteria it 

believed necessary for a possible agreement (Ex. 6).  On February 5, Amtrak rejected CN’s 

proposal.  Accordingly, the present position of the parties is that CN has modified its Request 

Nos. 5 and 6 to limit them to documents created or in effect from May 1, 2011 to October 31, 

2013, but Amtrak has refused to produce any documents in response to those requests.8 

STA
DARDS GOVER
I
G MOTIO
S TO COMPEL 

Parties to proceedings before the Board are entitled to discovery “regarding any matter, 

not privileged, which is relevant to the subject matter involved in a proceeding.”  49 C.F.R. 

§ 1114.21(a)(1);9 Ballard Terminal R.R. – Acquisition & Operation Exemption – Woodinville 

Subdivision, Docket No. FD 35731, slip op. at 3 (STB served Aug. 22, 2013) (“Ballard”).  “The 

requirement of relevance means that the information might be able to affect the outcome of a 

proceeding.”  Waterloo Ry. – Adverse Abandonment – Lines of Bangor & Aroostook R.R. in 

Aroostook County, Me., STB Docket No. AB-124 (Sub-No. 2), slip op. at 2 (STB served Nov. 

14, 2003) (“Waterloo”), quoted in Ballard, slip op. at 3.  Relevant information that is in the 

possession of one party but not the opposing party is discoverable, notwithstanding that it might 

also be obtainable from a non-party.  See Ballard, slip op. at 4-5.  Moreover, subject to other 

(non-relevance) objections, a party is entitled in discovery to “all relevant and potentially 

admissible information – … not only the information that the [opposing party] believes is 

                                                 

8 CN recounts this history in order to demonstrate that it has diligently attempted to reach 
a compromise, and has endured lengthy delays caused by Amtrak, before bringing this motion.  
And in Section IV of the Argument below, CN will discuss further the “compromise” proposal 
that Amtrak ultimately made in order to explain why, if Amtrak raises it or something similar 
again, it is plainly insufficient.  However, neither party should be held to compromise offers that 
it made conditioned on avoiding the costs and burdens of a motion to compel.  Cf. Fed. R. Evid. 
408(a). 

9 Further, “[i]t is not grounds for objection that the information sought will be 
inadmissible as evidence if the information sought appears reasonably calculated to lead to the 
discovery of admissible evidence.”  49 C.F.R. § 1114.21(a)(2). 
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sufficient.”  Seminole Elec. Coop. Inc. v. CSX Transp., Inc., STB Docket No. 42110, slip op. at 2 

(STB served Feb. 17, 2009). 

If a party establishes a valid confidentiality objection, the confidential material must 

nonetheless be produced, without any confidentiality-based redactions.10  Instead, the proper 

means of protecting confidentiality is a protective order.  See, e.g., Wisc. Power & Light Co. v. 

Union Pac. R.R., STB Docket No. 42051, slip op. at 3 (STB served June 21, 2000) (“WP&L”) 

(affirming ALJ order granting subpoena at request of party arguing that “the Board routinely 

permits discovery of [sensitive and confidential] materials subject to a protective order”); Grain 

Land Coop v. Canadian Pac. Ltd., STB Docket No. 41687, slip op. at 3-4 (STB served Dec. 1, 

1997) (“Grain Land”) (reversing an ALJ order insofar as it permitted redaction based on 

confidentiality, and ordering unredacted production of contracts, subject to a protective order).   

ARGUME
T 

As discussed in Section I below, Amtrak has refused to produce requested documents – 

other passenger-host operating agreements – that are relevant, indeed likely to be highly 

probative, regarding the issues in this proceeding.  Both the Board and the Interstate Commerce 

Commission (“ICC”) before it have discussed and relied on such documents in their decisions in 

cases under 49 U.S.C. § 24308(a)(2)(A)(ii) and its predecessor, section 402(a) of the Rail 

Passenger Service Act (“RPSA”).  Further, in a previous case under 49 U.S.C. 

§ 24308(a)(2)(A)(ii), which presented narrower issues than the present proceeding, Amtrak 

                                                 

10 Redactions have on rare occasion been permitted, but only when it has been established 
by agreement or decision that the material to be redacted is not just confidential, but also 
irrelevant.  See CSX Corp. – Control & Operating Leases/Agreements – Conrail Inc., STB 
Finance Docket No. 33388, Decision No. 34, slip op. at 2-3 (STB served Sept. 18, 1997) (where 
a party sought to redact information, “[i]f both the requesting party and Judge Leventhal reject 
applicants’ assertion that certain material contained in a responsive document is not relevant to 
any matter properly at issue in this proceeding, applicants are required to produce the document 
in its entirety.”).  As discussed below, neither of these preconditions has been met. 
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agreed to produce (to a host railroad’s employees, as well as its outside counsel) operating 

agreements between itself and other host railroads.   

As explained in Section II, there is no undue burden here.  As narrowed, CN’s Requests 

seek only Amtrak’s operating agreements in effect during the period May 1, 2011 to October 31, 

2013.  Those documents are important for this case.  They are modest in number (particularly in 

the context of the much broader and burdensome document requests served by Amtrak), and they 

should be easy to find and produce.  

As discussed in Section III, Amtrak also seeks to withhold its operating agreements based 

on its claim that they contain highly confidential and commercially sensitive information of third 

parties.  Its prior production of such agreements belies its present argument that it must withhold 

or redact such agreements.  Even if there are valid third-party confidentiality concerns, such 

concerns are properly dealt with under the Board’s Protective Order, not by denial of production 

or by redaction.  In any event, no such concerns are apparent.  The Board has publicly discussed, 

and Amtrak has produced, and itself relied upon, third party operating agreement provisions in 

past cases – a history that belies Amtrak’s confidentiality claim.  Moreover, Amtrak has not 

shown that the operating agreements contain third parties’ proprietary commercially sensitive 

information, much less that third parties took any steps to preserve any confidentiality. 

Finally, lest Amtrak seek to persuade the Board to adopt its earlier “compromise” 

proposal regarding Request No. 5, we explain in Section IV why that proposal is inconsistent 

with CN’s discovery rights.  (Amtrak offered nothing in response to Request No. 6.)  
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I. THE DOCUME
TS SOUGHT I
 REQUEST 
OS. 5 A
D 6 ARE 

RELEVA
T, I
DEED LIKELY TO BE HIGHLY PROBATIVE, 

EVIDE
CE I
 THIS CASE. 

Amtrak asserts that its agreements with other host railroads (Request No. 5) and its 

agreements with other passenger rail carriers when it serves as a host (Request No. 6) are 

irrelevant to this proceeding.  To evaluate that assertion, it is necessary first to consider the 

breadth of the issues presented. 

Amtrak and CN were engaged in voluntary commercial negotiations for a new operating 

agreement until July 30, 2013, when, in lieu of continuing those negotiations, Amtrak initiated 

this proceeding.  Under the governing statute, the purpose of this proceeding is for the Board to 

serve as a substitute when the preferred method of determining the terms of an agreement 

between Amtrak and a host railroad – voluntary negotiation – fails.  See 49 U.S.C. 

§ 24308(a)(1)-(2); Minn. Transfer Ry. Ordered to Provide Servs., Tracks, & Facilities for 

Operations of Trains of 0at’l R.R. Passenger Corp. & Establishment of Just & Reasonable 

Compensation for Such Servs., Tracks & Facilities, 354 I.C.C. 769, 774 (1978) (“Minnesota 

Transfer II”) (“Under the statute the parties must be given the opportunity to resolve [operating 

agreement issues] among themselves before our jurisdiction to arbitrate the matter is invoked.”).  

The parties having reached that point, the Board’s statutory task is to determine what would be 

“reasonable terms and compensation” to govern the Amtrak-CN relationship.  49 U.S.C. 

§ 24308(a)(2)(A)(ii).  The law offers some additional guidance.  For example, the statute 

indicates that the host railroad should recover “the incremental costs of [Amtrak’s] using the 

[host’s] facilities and the [host’s] providing the services [to Amtrak],” plus potentially “greater” 

compensation based in part on “quality of service,” id. § 24308(a)(2)(B), and that the operating 

agreement should include some provision for “a penalty for untimely performance,” id. 

§ 24308(a)(1).  However, the statute does not specify an amount, a formula, or criteria, and it 
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provides no guidance on most non-compensation issues.  Thus, for the most part, the Board’s 

task is to decide what a “reasonable” commercial agreement between the parties would look like. 

As a matter of common sense, one of the most likely probative sources of evidence 

relevant to that inquiry must be voluntary commercial agreements reached in the marketplace by 

firms in similar situations, especially voluntary commercial agreements involving one of the 

parties.11  For example, if a proposed term, or the combined effect of a proposed set of terms, is 

contrary to what most host railroads have voluntarily agreed with Amtrak, or if it is contrary to 

what Amtrak has agreed with most of the passenger rail carriers it hosts, that is evidence tending 

to suggest that such term is (or terms are) unreasonable.12  On the other hand, if a proposed term 

is consistent with terms of most other host railroad agreements, that is evidence tending to 

suggest that it is reasonable.13 

                                                 

11 Of course, such evidence cannot trump the specific requirements of the statute itself, 
such as the general entitlement of host carriers to compensation for incremental costs associated 
with Amtrak’s services on their lines.  See 0ational R.R. Passenger Corp. – Application under 

Section 402(a) of Rail Passenger Serv. Act for Order Fixing Just Compensation, 10 I.C.C.2d 
863, 876 n.37 (1995) (“Conrail”) (“Incremental cost, not comparability with Amtrak’s other 
contracts, is the statutory standard under section 402(a).”).  Moreover, what is reasonable will 
vary with circumstances.  But for purposes of relevance and discoverability the issue is not 
whether the information is conclusive, but rather whether it “might be able to affect the outcome 
of a proceeding.”  See Waterloo, slip op. at 2 (emphasis added). 

12 Analogously, the first thing federal courts look to in determining what “reasonable 
royalty” should be awarded in a patent suit is what royalties the patentee recovers under license 
agreements with third parties in the marketplace.  See, e.g., LaserDynamics, Inc. v. Quanta 

Computer, Inc., 694 F.3d 51, 69 (Fed. Cir. 2012) (“The first of the fifteen factors in Georgia-

Pacific [the standard federal court multi-factor test for determining reasonable royalties] is ‘the 
royalties received by the patentee for the licensing of the patent in suit, proving or tending to 
prove an established royalty.’ … Actual licenses to the patented technology are highly probative 
as to what constitutes a reasonable royalty for those patent rights because such actual licenses 
most clearly reflect the economic value of the patented technology in the marketplace.”) 
(citations omitted)). 

13 In some respects, the relevance and probative value of agreements requested in CN’s 
Request No. 6, in which Amtrak is the host carrier on its own line for other passenger rail 
carriers, may be even greater.  Such agreements involve all the issues regarding host costs and 
compensation, on-time performance, mutually caused delays, dispatching, scheduling, record-
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There are also strong legal and policy reasons for valuing consistency with actual 

marketplace transactions.  If the Board were to ignore commercial realities and prescribe terms 

that Amtrak could not plausibly obtain in voluntary commercial negotiations, the Board would 

be failing in its statutory task of serving as a substitute for voluntary negotiations. Further, 

Amtrak would have every incentive to skip negotiations and come straight to the Board to set the 

terms of all of its “agreements.”14 

Precedent supports the production and use of Amtrak’s third-party operating agreements 

in proceedings under 49 U.S.C. § 24308(a)(2)(A)(ii).  The Board, and its predecessor, the ICC, 

have considered and discussed evidence from Amtrak’s agreements with other host railroads in 

many such proceedings.  See, e.g., Application of 0at’l R.R. Passenger Corp. Under 49 U.S.C. 

24308(a) – Springfield Terminal Ry., 3 S.T.B. 157, 163 (1998) (declining to require Amtrak to 

acquire additional liability insurance or other security for its indemnity obligations to host 

railroad, noting that there was no such requirement in operating agreements with other host 

railroads); 0at’l Rail Passenger Corp. Application Under Section 402(a) of Rail Passenger Serv. 

Act, Finance Docket No. 30426, slip op. at 12 (ICC served July 15, 1985) (adopting Amtrak 

proposal for incentive payment system similar to incentive arrangements in other operating 

agreements); Minn. Transfer Ry. Ordered to Provide Servs., Tracks & Facilities for Operations 

                                                                                                                                                             
 
keeping and accounting inherent in such a relationship.  If Amtrak typically agrees to the same 
resolution of a particular issue both when it is the host and when it is the guest, that could be 
strong evidence that such a resolution is reasonable.  If Amtrak refuses to accord passenger 
operators on its lines the same treatment it demands as a passenger guest on CN’s lines, that 
evidence could suggest that Amtrak bears a burden to justify the reasonableness of the disparity 
in treatment.  In either case, the information sought in Request No. 6 can be expected to bear on 
the outcome of this proceeding. 

14 As Amtrak has recognized in the past, the appropriate policy for the Board in 
administering the statute is “to encourage voluntary agreements between the parties.”  Amtrak 
Resp. to Conrail Modifications to Pet. to Set Basis for Assessing Minimum Amount Due from 
Amtrak at 4-5, Conrail (Ex. 7). 



11 
 

of Trains of 0at’l R.R. Passenger Corp. & Establishment of Just & Reasonable Compensation 

for Such Servs., Tracks & Facilities, 354 I.C.C. 552, 558 & n.7 (1978) (“Minnesota Transfer I”) 

(declining to “substitute [the ICC’s] judgment for that of the marketplace” and therefore 

adopting (as proposed by Amtrak) specific provision for allocation of liability “used … in 

virtually all [Amtrak’s] operating agreements,” and “developed through extensive arm’s length 

negotiations with … various railroad’s [sic]”); 0at’l R.R. Passenger Corp., Use of Tracks & 

Facilities & Establishment of Just Compensation, 348 I.C.C. 926, 949 (1977) (“given the fact 

that Amtrak has used the ‘Amtrak formula’ in its negotiations with other railroads, any variance 

of that formula directed solely against [the respondent host railroad] will have to be adequately 

explained.”).  Thus, evidence from other host railroad operating agreements not only “might be 

able to affect the outcome of a proceeding [under 49 U.S.C. § 24308(a)(2)(A)(ii)],” Waterloo, 

slip op. at 2, it has regularly done so.  

Amtrak’s contrary position is indefensible.  It may also be novel.  In Conrail, 

Consolidated Rail Corporation (“Conrail”) served an interrogatory on Amtrak that asked about 

the contents of Amtrak’s operating agreements with other host railroads – essentially, the 

interrogatory equivalent of CN’s Request No. 5 here.  Amtrak’s response, less than a month 

later, was as follows: 

(a) Copies of Amtrak's contracts with other railroads and commuter 
authorities and their affiliates relating to Amtrak’s use of their main line tracks 
and in effect after January 1, 1987 are being provided herewith.  Amtrak objects 
to the identification and production of contracts relating to the use of facilities 
other than main line tracks and of contracts unrelated to payments for track 
maintenance as irrelevant to any issue in this proceeding and as unduly 
burdensome. 
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Amtrak’s Resp. to First Interrogs. & First Req. for Produc. of Docs. of Consol. Rail Corp. at 3, 

Conrail (filed Oct. 11, 1994) (Ex. 8).15  That prompt and forthcoming response sharply contrasts 

with Amtrak’s response in the present case. 

Amtrak’s response in Conrail raises one final point about relevance.  With respect to 

operating agreements, as with any other evidence, what is relevant depends on the scope of the 

issues in the case.  In Conrail, the single substantive issue before the Board was the 

quantification of compensation for incremental main line maintenance-of-way costs.  Despite the 

narrow issue presented, Amtrak recognized the relevance of operating agreements, and willingly 

produced its agreements that included compensation terms for the use of main line tracks,16 

subject only to a confidentiality designation that permitted both outside and in-house personnel 

access to those documents for use in the proceeding.17     

Here, the case for production is much stronger.  Because Amtrak abruptly initiated this 

proceeding before the conclusion of negotiations, a wide array of issues was left unresolved.  

Moreover, according to Amtrak’s Statement Identifying Disputed Issues, it proposes to present 

issues that were never the subject of focused discussions between the parties.  If that statement is 

                                                 

15 Amtrak may have produced third party operating agreements in other proceedings, but 
CN is not in a position to know.  (CN’s counsel happened to be Conrail’s counsel in Conrail.)  
Obtaining discovery requests and responses in old cases involving other parties is difficult, 
particularly for proceedings after 1996, when the Board eliminated the requirement that such 
documents be filed with the Board. 

16 Amtrak objected on grounds of relevance and burden only to the production of 
agreements unrelated to compensation for costs of maintaining main line tracks.  Significantly, 
however, Amtrak did not seek to redact agreements in order to isolate the provisions that directly 
addressed that issue.  Redaction based on relevance is generally inappropriate, particularly in the 
case of contracts, which are integrated documents in which various provisions interact and may 
represent a trade off during negotiations.  Moreover, once the universe of documents to be 
produced is determined, redaction only increases the burden of production and the potential for 
discovery disputes. 

17 See Stipulation and Order Regarding Production of Confidential Documents, Conrail 
(filed May 26, 1994) (Ex. 9). 
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indicative, this case will present one of the broadest sets of issues the Board (or the ICC) has 

ever addressed in a case under 49 U.S.C. § 24308(a)(2) or section 402(a) of RPSA.   

Amtrak lists as disputed issues: 

•  “[t]he amount of compensation CN [should] receive[]” for providing services to 
and making its facilities available to Amtrak; 
 

• “whether, and if so, under what terms, CN should receive compensation in excess 
of CN’s incremental costs for quality of service,” including the “formulation” and 
“administration” of such incentive payments; 
 

• “under what terms CN should be subject to penalties for untimely performance, 
including the formulation of such penalties and the administration thereof”; 
 

• the “geographic scope” of any new operating agreement between CN and Amtrak, 
including a potential extension to the rail lines of non-party affiliates; and 
 

• the “date and terms for expiration or termination of the Operating Agreement.” 
 

Statement by Nat’l RR. Passenger Corp. Identifying Disputed Issues at 2 (filed Oct. 24, 2013).  If 

this case encompasses “compensation,” “incremental costs,” incentives, “penalties,” “geographic 

scope,” “date and terms for expiration” and “termination,” there will be few, if any, aspects of a 

host railroad-passenger rail carrier operating agreement that it does not encompass.  Amtrak’s 

relevance objection is without basis. 

II. AMTRAK’S “U
DUE BURDE
” OBJECTIO
 SHOULD BE REJECTED. 

Amtrak’s objections to Request No. 5 include an assertion that responsive production 

would be “unduly burdensome and oppressive.”  This appears to be boilerplate, and it is unclear 

whether Amtrak intended this to be an objection independent of its relevance objection or 

whether Amtrak will persist with this objection after CN’s concession limiting the applicable 

date range (which moots Amtrak’s further objection that the Requests as originally stated were 

“overbroad as to time”).  In any event, there is no substance to it. 
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First, whether the burden of discovery is undue depends substantially on the relevance 

and probative value of the materials sought.  Here, as demonstrated in Section I above, the 

materials sought are relevant and likely to be highly probative. 

Second, CN’s request is narrow.  Amtrak has been using other host railroads’ lines since 

1971.  Although current agreements are more probative, since they reflect current economic 

realities, a complete history of Amtrak’s operating agreements could be probative as to what has 

been accepted and worked in the marketplace, and how terms have evolved, over time.  

Moreover, since it appears that most operating agreements historically had long terms, it would 

likely not be very burdensome for Amtrak to produce such a history.  In Conrail, according to 

Amtrak’s discovery response quoted above, Amtrak apparently produced more than seven years’ 

worth of operating agreements (from January 1, 1987 to its response in October 1994).  Here, 

however, CN voluntarily agreed to limit its request to agreements created or in effect in the 30 

months from the execution of the most recent CN-Amtrak operating agreement to the date of 

CN’s document requests. 

Third, any burden of production here is likely to be minimal.  Amtrak’s operating 

agreements with host railroads are a distinct and easily identifiable category of documents.  

Since they govern important commercial relationships, typically over a term of years, they are 

likely to be maintained in readily accessible files in the ordinary course of business.  And 

because they are, by definition, documents executed by an independent counterparty, they cannot 

raise any issues of attorney-client privilege or work product protection that might necessitate 

legal review before production. 

Nor is the requested production likely to be voluminous.  To be sure, commercial 

agreements can be lengthy, and to understand the bargain between the parties and to see 

individual terms in context, CN needs and has requested complete agreements, including 
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exhibits, addenda, schedules, and amendments.  (Much of the substance of the most recent CN-

Amtrak agreement was contained in appendices.)  But the quantity of agreements covered by 

Request No. 5 is likely small.  Without limiting that Request, CN notes that Amtrak’s monthly 

Host Railroad Performance Reports identify only 19 host railroads.  So, even if some 

relationships were covered by two or three distinct agreements during the 30-month period of 

CN’s Requests, there are likely fewer than 40 agreements in total. 

Finally, any burden objection should be viewed in context.  Amtrak initiated this 

proceeding and has stated an extraordinarily broad range of issues.  Amtrak has so far served 41 

requests for document production on CN, including numerous requests that are far broader, more 

burdensome and less relevant than CN Request No. 5, as well as 14 interrogatories and six 

requests for admission.18  In that context, the burden of responding to CN’s Request No. 5, which 

is likely to require production of fewer than 40 discrete agreements, is relatively minimal.19  

III. AMTRAK’S CLAIMS OF THIRD-PARTY COMMERCIAL SE
SITIVITY 

A
D CO
FIDE
TIALITY PROVIDE 
O BASIS FOR WITHHOLDI
G 

PRODUCTIO
. 

Amtrak’s responses to Request Nos. 5 and 6 included an objection that the requested 

agreements “contain highly confidential and commercially sensitive information of third 

parties.”  That is not a proper basis for refusing production (as Amtrak did in its responses, and 

has consistently done with respect to Request No. 6), or for redaction (as Amtrak suggested, 

                                                 

18 Nat’l R.R. Passenger Corp.’s First Set of Reqs. for Disc. (served Nov. 6, 2013) (Ex. 
10). 

19 Amtrak has not raised a specific burden objection to Request No. 6, although in its 
response to CN’s discovery requests it stated a general burden objection that it might claim 
applies to Request No. 6.  CN is aware of only five carriers providing passenger service on 
Amtrak’s lines, however, so it would appear that Request No. 6 calls for no more than 10 or so 
additional agreements. 
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along with other unreasonable conditions, in its final “compromise” proposal).  Moreover, 

Amtrak’s third-party confidentiality claim is unsubstantiated and implausible. 

A. Any Confidentiality Concerns Implicate the Protective Order, 
ot 

Withholding of Production. 

Issues of commercial confidentiality are common in Board proceedings, and there is a 

well established way to address them:  by full production subject to an appropriate protective 

order.  See, e.g., Grain Land, slip op. at 4 (“Even in situations where rail carriers object to a 

complainant’s access to unredacted material due to its extraordinary commercial sensitivity, we 

have found that protective orders provide adequate safeguards from unauthorized or unintended 

disclosure.”).20  Confidentiality is not a proper basis for refusing or redacting production.  

Accordingly, the Board has ordered a party that produced a document with confidentiality-based 

redactions to produce it in unredacted form, Ill. Railnet, Inc. – Acquisition & Operation 

Exemption – B0SF Ry., STB Finance Docket No. 34549, slip op. at 2 (STB served Apr. 15, 

2005), and when an ALJ permitted redaction on confidentiality grounds, the Board reversed that 

ruling, Grain Land, slip op. at 3-4. 

At the joint request of Amtrak and CN, the Board entered a Protective Order in this case 

on December 16, 2013.  That order provides ample protection and detailed rules for the handling 

                                                 

20 The Board’s strong preference for using protective orders to protect confidentiality 
rather than permitting withholding of relevant information is consistent with the approach of the 
federal courts.  See, e.g., Fed. Open Market Comm. v. Merrill, 443 U.S. 340, 362 n.24 (1979) 
(“[O]rders forbidding any disclosure of trade secrets or confidential commercial information are 
rare.  More commonly, the trial court will enter a protective order restricting disclosure to 
counsel.”).  As reflected in federal court practice, it should not matter in this regard whether a 
producing party asserts its own confidentiality rights or duties of confidentiality to third parties.  
See, e.g., Robert Bosch LLC v. ADM 21 Co., 2011 U.S. Dist. Lexis 102639, at *3-*4 (D. Nev. 
Sept. 12, 2011) (“Because the Settlement Documents are relevant, and there is a Stipulated 
Protective Order in place, Bosch’s third-party confidentiality obligations should not bar 
production of these documents.”).  
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of “Confidential” and “Highly Confidential” materials.21  It allows the producing party to make 

those designations, subject to review by the Board if the receiving party objects.  If and insofar 

as Amtrak has a valid basis for asserting confidentiality, the Protective Order provides all the 

protection it needs.  Here, consistent with Amtrak’s agreed production of its operating 

agreements to Conrail’s in-house personnel as well as outside counsel in the Conrail proceeding, 

and in order to avoid any unnecessary future dispute or delay, CN asks the Board to provide that 

Amtrak may not categorize the requested operating agreements (or any part thereof) as “Highly 

Confidential” pursuant to the Protective Order. 

B. Amtrak’s Confidentiality Claim Is Unsubstantiated and Implausible. 

Amtrak’s discovery responses did not base its refusal to produce on protecting any 

information of its own, but instead on unidentified “highly confidential and commercially 

sensitive information of third parties.”   

A party that shares its commercial information with an independent entity – for example, 

in a contract -- generally thereby waives any claim to confidentiality unless it takes affirmative 

steps to protect confidentiality, such as entering into a confidentiality agreement.  In general, it is 

the existence of such an agreement or other affirmative duty to protect third-party confidential 

information that is the basis for an objection to the production of such information.22  And even 

                                                 

21 “Highly Confidential” materials cannot be shared with the parties’ in-house counsel or 
other employees.  That designation represents a severe restriction on the ability of the parties to 
consult with their outside counsel, and it could potentially constrain parties’ counsel to file 
redacted submissions and briefs that their client could not see in unredacted form.  Accordingly, 
particularly for highly probative material – such as the evidence at issue here – it is important 
that the “Highly Confidential” designation not be abused. 

22 In the absence of such an agreement or duty, a party generally lacks standing to assert 
the rights of an independent third party.  See, e.g., Warth v. Seldin, 422 U.S. 490, 499 (1975).  In 
Diamantis v. Milton Bradley Co., 772 F.2d 3 (1st Cir. 1985), for example, the First Circuit 
dismissed for lack of standing a party’s claim that a subpoena infringed on “the right of a 
nonparty to keep confidential his own financial affairs,” id. at 4. 
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then, any such agreement or duty to protect the third-party confidential information can be 

overcome by a Board order compelling production of that information subject to the provisions 

of a protective order.  E.g., Grenada Ry. – Abandonment Exemption – In Montgomery, Carroll, 

Holmes, Yazoo & Madison Counties, Miss., Docket No. AB 1087 (Sub-No. 1X), slip op. at 5 

(STB served Dec. 16, 2013) (ordering parties to produce, subject to protective order, “rail 

transportation contracts or other documents or information” containing third-party confidentiality 

provisions that could not otherwise be produced); Paulsboro Refining Co. – Adverse 

Abandonment – In Gloucester County, 0.J., Docket No. AB 1095 (Sub-No. 1), slip op. at 6 (STB 

served July 26, 2012) (providing for “production, disclosure and use” pursuant to protective 

order of documents subject to protection from disclosure under 49 U.S.C. § 11904). 

Three months and many communications after CN’s discovery requests, Amtrak has done 

nothing to establish that it is under any contractual or other duty to protect from disclosure third-

party information in Amtrak’s OAs, much less establish a basis for withholding that information 

if ordered by the Board to produce it.  Amtrak has not claimed – much less shown – that its 

agreements with third parties include a duty of confidentiality. 

In fact, there is every reason to believe that Amtrak’s operating agreements with third 

party railroads are not, and were not intended to be, confidential.  Upon its creation in 1971, 

Amtrak negotiated a common Basic Agreement with the collective representatives of its host 

railroads.  See 0at’l R.R. Passenger Corp., Use of Tracks & Facilities & Establishment of Just 

Compensation, 348 I.C.C. 926, 926-27 (1977); James A. Bistline, et al., The 0egotiation of the 

Amtrak Contract (1971).  The basic terms of that first operating agreement, which has served at 

least in part as a model for subsequent operating agreements, were a matter of public record.  

See, e.g., Bistline, et al. supra, at 26-141. 
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Like the Basic Agreement, CN’s operating agreement with Amtrak does not include any 

duty or other indicia of confidentiality.  And the same is true of the two previous Amtrak-CN 

operating agreements, which were in effect between 1995 and 2011, and of two Amtrak 

operating agreements with other carriers that CN has discovered on the internet.23  (Of course, 

the availability of those agreements on the internet further undermines any general claim of 

confidentiality for those or similar agreements.) 

 Moreover, both the Board and Amtrak have treated the provisions of Amtrak’s OAs as 

subject to disclosure.  As we have already noted, the Board has discussed third-party operating 

agreements in its public decisions.24  Moreover, the Board has prescribed specific terms and 

discussed specific costs in those decisions.25  Meanwhile, Amtrak did not raise a confidentiality 

objection as a basis to resist production of its operating agreements to Conrail in 1994, 

notwithstanding that there was no provision in the protective order in that case for withholding 

any documents from employees of the parties.26  And Amtrak itself has relied on third-party 

operating agreements in open submissions to the Board.27  Of course, it would be quite unfair to 

                                                 

23 See Agreement Between National Railroad Passenger Corporation and CSX 
Transportation, Incorporated (June 1, 1999, amended through Apr. 29, 2002), available at 
http://corporate.sunrail.com/uploads/docs/149.pdf; Agreement Between National Railroad 
Passenger Corporation and the Florida Department of Transportation (Dec. 30, 2010), available 

at http://business.sunrail.com/uploads/allprojectdocs/751.pdf.  

24 See, e.g., Amtrak – Use of Tracks & Facilities & Establishing Just Compensation, 
Finance Docket No. 31062, slip op. at 1 (ICC served Apr. 15, 1988) (referring to provision in 
operating agreement with host railroad’s predecessor, under which host railroad received 
compensation of $1,696.54 for permitting operation of two special trains); see also cases cited on 
pages 10-11, above. 

25 See, e.g., Conrail, 10 I.C.C.2d at 894 (prescribing compensation for maintenance-of-
way costs at a rate of $1.445 per 1000 gross ton-miles); Minnesota Transfer II, 354 I.C.C. at 774-
79 (prescribing specific monetary compensation for use of tracks, maintenance of tracks, and use 
of roundhouse). 

26 See Ex. 7. 

27 See, e.g., Nat’l R.R. Passenger Corp’s Opening Evidentiary Submission, V.S. James L. 
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allow Amtrak to use cherry-picked provisions from third-party operating agreements when they 

help its case, but hide behind claims of third-party confidentiality with respect to specific 

provisions or broader context when it may hurt its case.28   

Finally, Amtrak’s premise that the operating agreements contain “commercially sensitive 

information of third parties” that should be kept from CN is implausible.  With respect to 

Request No. 5, Amtrak claims that those third parties “are direct competitors to CN” (Ex. 5 at 

1).29  But that is certainly not true with respect to passenger service, which is the subject of the 

Amtrak OAs.  CN is a freight railroad with an obligation to host Amtrak; it does not compete 

with other railroads to host Amtrak’s or other passenger rail business.  Moreover, no other rail 

carriers host or have the right (e.g., through trackage rights) to host Amtrak trains over the routes 

                                                                                                                                                             
 
Larson at 19-21 & Attachment 1 (filed Apr. 15, 1997), Application of 0at’l R.R. Passenger 

Corp. Under 49 U.S.C. 24308(a) – Springfield Terminal Ry., STB Finance Docket No. 33381 
(filed Apr. 15, 1997) (detailed evidence regarding liability allocation provisions, and provisions 
for monetary payments to host railroad for increased liability risk resulting from Amtrak 
operations, in 13 operating agreements; proposing prescription of similar allocation by Board) 
(Ex. 11); Nat’l R.R. Passenger Corp.’s Statement of Evidence, Tab A (V.S. Elizabeth C. Reveal) 
at 4, Conrail (filed Aug. 29, 1994; errata filed Sept. 29, 1994) (arguing that Amtrak’s preferred 
cost model “is the basis for the incremental track maintenance payments Amtrak makes to every 
railroad other than Conrail over which it operates”) (Ex. 12); see also id., Tab A at 6-7 
(criticizing Conrail as a unique hold-out against the terms Amtrak agreed with all its other hosts); 
id., Tab B (V.S. William W. Whitehurst) at 6 (“Amtrak has used [its preferred costing] formula 
in its contract negotiations with U.S. railroads since it was developed.”) (Ex. 13); Application, 
V.S. James L. Larson at 4-9, 0at’l Rail Passenger Corp. Application Under Section 402(a) of 

Rail Passenger Serv. Act, Finance Docket No. 30426 (filed Feb. 28, 1984) (describing, and 
proposing that the ICC prescribe, “[t]he basic elements of Amtrak’s incentive performance 
arrangements” with other host railroads) (Ex. 14). 

28 Cf. Permian Corp. v. United States, 665 F.2d 1214, 1221 (D.C. Cir. 1981) (“The client 
cannot be permitted to pick and choose among his opponents, waiving the privilege for some and 
resurrecting the claim of confidentiality to obstruct others, or to invoke the privilege as to 
communications whose confidentiality he has already compromised for his own benefit.”) 
(citations omitted).  

29 Amtrak does not and cannot make such a claim with respect to Request No. 6, which 
concerns passenger rail providers running on Amtrak’s tracks. 
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Amtrak runs over CN’s lines, and most passenger rail stations served by Amtrak from CN’s lines 

cannot be served from the lines of other freight carriers.   

Further, disclosure of Amtrak’s OAs’ terms would not affect freight service competition.  

For example, CN’s business strategy for freight traffic will not be affected if it discovers the 

formulas for the incentives and penalties that other railroads receive based on Amtrak passenger 

train performance on their lines.  And similarly, the provisions of other host railroads’ operating 

agreements, which give effect to the statutory right to recover the incremental cost of hosting 

Amtrak, are unlikely to reveal anything of substance about the costs of carrying freight traffic.30 

In short, there is no evidence that Amtrak’s counterparties want, have taken measures to 

secure, or need, any confidentiality protection against disclosure to CN.  It is much more 

plausible that Amtrak is using its unsupported claim of third party confidentiality in an effort to 

retain for litigation purposes its monopoly over the body of relevant agreements governing like 

circumstances it has with other entities.   

IV. AMTRAK’S “COMPROMISE” OFFER WITH RESPECT TO REQUEST 


O. 5 WAS IMPRACTICAL, BURDE
SOME, A
D U
FAIR TO C
, 

A
D IT FELL FAR SHORT OF MEETI
G AMTRAK’S DISCOVERY 

OBLIGATIO
S. 

As demonstrated above, CN is entitled to the materials encompassed by its Request Nos. 

5 and 6, and there are no valid grounds for objecting to their production.  Accordingly, the 

                                                 

30 For many categories of costs compensated pursuant to operating agreements, no cost 
data are reflected in the agreements themselves; the agreements merely provide that the host 
railroad shall be entitled to whatever “actual” costs it can demonstrate.  And where specific costs 
are provided, the costs tend to be highly aggregated (e.g., an overall train-mile charge for 
maintenance costs), and/or relate to facilities specific to an individual host (e.g., charges for the 
use of specific facilities), and/or provide incremental costs of minor items or items specific to 
passenger operations or services (e.g., station rental or utility costs, locomotive rental costs).  
Moreover, costs identified in operating agreements would in any event be inherently unreliable 
for determining competing freight costs, as those costs are always potentially subject to 
modification through negotiation and trade-off, and are in many or most cases stale, having been 
established many years ago, then adjusted using general industry indices. 



22 
 

appropriate relief is to require Amtrak to produce those documents forthwith, with no greater 

confidentiality designation than is appropriate under the Protective Order. 

It would be insufficient and improper to adopt Amtrak’s belated January 31, 2013 

“compromise” proposal regarding the operating agreements subject to Request No. 5 (Ex. 5).31  

The substance of Amtrak’s proposal was as follows:32 

• Amtrak’s offer was limited to agreements regarding Amtrak operations over lines of 
Class I host railroads; it offered nothing with respect to agreements regarding Amtrak 
operations over lines of other hosts, and nothing with respect to agreements with 
other carriers in which Amtrak is the host. 
 

• Amtrak demanded that CN agree to treat as “Highly Confidential” whatever portions 
of Amtrak’s OAs it deigns to produce, despite the lack of any established basis for 
claiming confidentiality (see Section III.B, above), which treatment would prevent 
CN’s in-house counsel and other employees assisting with the proceeding from 
seeing or understanding Amtrak’s OAs. 

 

• Amtrak insisted on a unilateral right to redact operating agreements prior to 
production as Amtrak “believes … appropriate,” based on Amtrak’s view of what is 
proprietary and commercially sensitive to third parties. 

 

• Amtrak also insisted that its redactions be done prior to production, with the effect 
that no one would ever see the actual material Amtrak might choose to redact, even 
for the limited purpose of considering the propriety of the redactions. 

 

• The only recourse for CN provided by Amtrak would be for CN’s outside counsel 
(the only ones who would be permitted to review any aspect of Amtrak’s OAs, 
although even they could not see what had been redacted) to “raise … concerns 
[regarding redactions] with Amtrak’s outside counsel.”  

 
In sum, after months of delay, Amtrak’s final “compromise” proposal was that Amtrak 

would produce whatever portions it “believes … appropriate” of a handful of Amtrak’s OAs, 

while barring CN counsel from reviewing those redactions and requiring CN to agree that its in-

                                                 

31 Amtrak made no compromise offer with respect to Request No. 6. 

32 We focus here only on the structural inadequacies of Amtrak’s offer, leaving aside its 
unreasonable effort to tie its agreement to produce anything in response to Request No. 5 to a 
demand that CN waive its partial objections to an unrelated Amtrak document request.  CN has 
stated its willingness to discuss that and other outstanding issues with Amtrak, see Ex. 6, but 
they are irrelevant to CN’s entitlement to production in response to CN’s Request Nos. 5 and 6. 



house counsel and other employees cannot see any portion of those documents. Because all the 

documents are relevant, confidentiality has not been established, and, in any event, 

confidentiality is not a basis for withholding or redaction, Amtrak's proposal falls far short. 

CONCLUSION 

The Board should order Amtrak to produce in full Amtrak' s operating agreements as 

requested in CN's Request Nos. 5 and 6, insofar as they were created, in force, or in effect at any 

time during the period from May 1, 2011 to October 31, 2013. Further, consistent with Amtrak ' s 

production of such agreements in the Conrail proceeding, the Board should prohibit Amtrak 

from designating those documents, or any portion of them, as "Highly Confidential."33 Finally, 

the Board should give expedited consideration to this motion, in accordance with the Joint 

Discovery Protocol agreed to by Amtrak and CN. 

Theodore K. Kalick 
CN 
Suite 500 North Building 
601 Pennsylvania Avenue, N .W. 
Washington, D.C. 20004-3608 
(202) 347-7840 

submi~ 

aul A. Cunningham 
David A. Hirsh 
Simon A. Steel 
James M. Guinivan 
HARKINS CUNNINGHAM LLP 
1700 K Street, N. W. , Suite 400 
Washington, D.C. 20006-3804 
(202) 973-7600 

Counsel for Illinois Central Railroad Company 
and Grand Trunk Western Railroad Company 

February 12, 2014 

33 CN acknowledges that under the Protective Order, the normal course is for the 
producing party to make confidentiality designations, subject to Board review. But in this 
instance, Amtrak' s confidentiality claims are already before the Board, their lack of merit is 
apparent, and precluding over-designation of Amtrak' s OAs as "Highly Confidential" would 
avoid a potential further dispute. CN is not requesting that the Board's order preclude Amtrak 
from designating Amtrak ' s OAs as "Confidential," however, as Amtrak doing so would not 
impair CN' s ability to develop and present its case. 
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APPLICATION OF THE NATIONAL RAILROAD PASSENGER  

CORPORATION UNDER 49 U.S.C. § 24308 (a) – 
CANADIAN NATIONAL RAILWAY COMPANY 

         
 

FIRST SET OF DISCOVERY REQUESTS OF IC AND GTW 
  

Pursuant to the Board’s Stamp Order in this proceeding dated August 21, 2013 

(hereinafter “August 21, 2013 Order”) and 49 C.F.R. Part 1114, subpart B, Illinois Central 

Railroad Company and Grand Trunk Western Railroad Company (collectively, “CN”) hereby 

serve their First Set of Discovery Requests upon Applicant National Railroad Passenger 

Corporation (“Amtrak” or “you”).  Responses should be served as soon as possible, and in no 

event later than 15 days from the date of service hereof.  You are requested to contact the 

undersigned promptly to discuss any objections or questions regarding these requests with a view 

to resolving any disputes or issues of interpretation informally and expeditiously.   

INSTRUCTIONS 

1. These Discovery Requests (“Discovery Requests” or “Requests,” and each of 

them a “Discovery Request” or “Request”) call for all documents and information in the 

possession, custody, or control of Amtrak or its employees, officers, agents, affiliates, 

subsidiaries, or counsel.  

2. Where a Request has a number of separate subdivisions, or related parts or 

portions, a complete response is required to each part or portion.  Any objection to a Request 

shall clearly indicate the subdivision, part, or portion of the Request to which it is directed. 
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3. Each Request shall operate and be construed independently, and, unless otherwise 

indicated, no Request limits the scope of any other Request. 

4. Words used in the singular shall include the plural and words used in the plural 

shall include the singular, whenever the context permits.  Terms such as “and,” “or,” “any,” 

“all,” or “including” shall be construed in the broadest and most inclusive manner, in the 

disjunctive or conjunctive as necessary, in order to bring into the scope of each Discovery 

Request all information which might otherwise be construed as outside the scope of the Request. 

5. References to the present tense shall be construed to include the past tense, and 

references to the past tense shall be construed to include the present tense, as necessary to bring 

within the scope of each Request all responsive information that might otherwise be construed to 

be outside the scope of the Request. 

6. References to years in defining date ranges for Requests shall be construed 

broadly, to include the entire year, such that, for example, a Request for documents “from 2008 

to 2012” would include all documents from January 1, 2008 to December 31, 2012, and a 

Request for documents “since 2008” would include all documents from January 1, 2008 to the 

present.  Unless otherwise stated in an individual Request, the following Requests encompass all 

documents created and all events that occurred from January 1, 2011 to the present. 

7. If you believe that any Request or definition or instruction applicable thereto is 

ambiguous, set forth the language that you believe is ambiguous and the interpretation that you 

are using in responding to the Request. 

8. If any document covered by a Request is withheld for whatever reason, including 

any privilege, furnish a written document identifying all withheld documents in the following 

manner: 
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(a) the specific Request to which the document is responsive; 

(b) the date of the document; 

(c) the name of each author or preparer; 

(d) the name of each person who received the document and the name of such 

person’s employer at the time the person received the document; 

(e) a brief description of the subject matter of the document and any withheld 

attachments or appendices; 

(f) the specific factual and legal basis for withholding; and 

(g) the number of pages withheld. 

9.  Identify all persons who provided information and/or documents for each 

response. 

10. For any part of an Interrogatory for which you cannot provide a full answer, after 

exercising due diligence to secure the information needed to do so, so state, and answer to the 

extent possible, specifying your inability to answer the remainder and stating whatever 

information or knowledge you have responsive to such part. 

11. Where an Interrogatory seeks identification or information as to the existence or 

content of any document or study, producing or furnishing a copy of the document or study will 

be accepted as an adequate response to the Interrogatory. 

12. Please make legible, complete, and exact copies of documents responsive to each 

Document Request and transmit them to the undersigned counsel.  The originals of responsive 

documents should be retained in the files of you, your counsel, or the consultants or others who 

have assisted you in connection with this proceeding and have documents in their possession, 

and made available if requested.   
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13. If and to the extent that documents responsive to any Document Request are in 

electronic form, produce them in a format that can be read by widely available Windows-based 

software. 

14. Documents responsive to each document request should be produced separately 

with a clear indication of which request they are responsive to, save that documents responsive to 

multiple requests need only be produced once.  Subject to the foregoing, documents should be 

produced in the groupings in which they are maintained in the ordinary course of business. 

15. Information and documents may be provided subject to the terms of an applicable 

protective order.  CN has provided a draft protective order to Amtrak and proposed that Amtrak 

and CN file a joint motion seeking its adoption.  CN is willing to discuss any concerns Amtrak 

may have with the draft protective order or joint motion, with a view to obtaining a protective 

order expeditiously so as not to impede the discovery process. 

DEFINITIONS 

1. “2011 Operating Agreement” means the Operating Agreement dated May 1, 

2011, between Amtrak on the one hand and IC and GTW on the other. 

2. “Base Compensation” means all compensation to a Host Railroad, as provided for 

in an Operating Agreement or proposed to be provided for in an Operating Agreement, for 

provision of services to Amtrak by the Host Railroad or use by Amtrak of facilities of the Host 

Railroad, excluding any adjustments to compensation based on Performance Payments or 

Penalties. 

3. “Board” or “STB” means the United States Surface Transportation Board. 

4. “CDR” means Conductor Delay Report. 
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5.  “CN Operating Agreement” means any Operating Agreement between Amtrak, 

on the one hand, and IC or GTW, on the other. 

6. “Document” means any writing or other compilation of information, whether 

printed, typed, handwritten, recorded, or produced or reproduced by any other process, including 

but not limited to intra-company communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, analyses, projections, forecasts, summaries, or records of 

conversations or interviews, minutes or records of conferences or meetings, records or reports of 

negotiations, diaries, calendars, photographs, maps, tape recordings, computer tapes, computer 

disks, other computer storage devices, computer programs, computer printouts, models, 

statistical statements, graphs, charts, diagrams, plans, drawings, brochures, pamphlets, 

advertisements, circulars, trade letters, press releases, invoices, receipts, financial statements, 

accounting records, worksheets, drafts, revisions of drafts, and original or preliminary notes.  

Further, the term “document” includes 

(a) both basic records and summaries of such records (including computer 

runs); 

(b) both original versions and copies that differ in any respect from original 

versions; and 

(c) both documents in your possession, custody, or control and documents in 

the possession, custody or control of consultants or others who have assisted you in 

connection with this proceeding. 

7. “FRA” means the “Federal Railroad Administration” of the U.S. Department of 

Transportation. 
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8. “FTI” means Freight Train Interference, as determined, recorded, or reported by 

Amtrak. 

9.  “GTW” means Grand Trunk Western Railroad Company and, to the extent 

relevant, any predecessor company. 

10. “Host Railroad” means any railroad, or any State or State entity, with which 

Amtrak has entered an agreement pursuant to 49 U.S.C. § 24308(a)(1) or section 402(a) of RPSA 

providing for use by Amtrak of facilities of, or provision to Amtrak of services by, such railroad, 

State, or State entity  

11. “HRD” means “Host-Responsible Delay,” as determined, recorded, or reported by 

Amtrak. 

12. “IC” means Illinois Central Railroad Company and, if relevant, its predecessor 

companies. 

13. “Identify,” when used in relation to an individual, corporation, partnership, or 

other entity, means to state the name, address, and telephone number thereof.  “Identify,” when 

used in relation to a document, means to 

(a) state the nature of the document (e.g., letter, memorandum, etc.); 

(b) state the author, each addressee, each recipient, date, number of pages, and 

title of the document; and 

(c) provide a brief description of the contents of the document. 

14.  “Operating Agreement” means an agreement made pursuant to 49 U.S.C. 

§ 24308(a)(1) or section 402(a) of RPSA, between Amtrak and a railroad or  regional 

transportation authority, regarding the provision to Amtrak of services by, or the use by Amtrak 

of facilities of, the railroad or authority 
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15. “OTP” means “On-Time Performance,” as determined, recorded, or reported by 

Amtrak , including, where relevant, timeliness of trains of the Relevant Services, as measured, 

recorded, or reported for purposes of determining compensation owed to CN under any CN 

Operating Agreement. 

16. “Penalties” means any payment, adjustment to compensation, or offset or debit 

against other compensation for a Host Railroad, provided for in an Operating Agreement or 

proposed to be provided for in an Operating Agreement, based in whole or in part on the 

timeliness or quality of performance by the Host Railroad or Amtrak trains running on the Host 

Railroad. 

17. “Performance Payments” means any compensation, adjustment to compensation, 

or credit against Penalties for a Host Railroad, provided for in an Operating Agreement or 

proposed to be provided for in an Operating Agreement, based in whole or in part on the 

timeliness or quality of performance by the Host Railroad or Amtrak trains running on the rail 

lines of the Host Railroad. 

18. A document is within the “possession, custody, or control” of a person or entity if 

it is within the possession, custody, or control of an entity or any of its employees, agents, or any 

of its affiliates or subsidiaries or their employees. 

19. “PRIIA” means the Passenger Rail Investment and Improvement Act of 2008, 

Pub. L. No. 110-432, 122 Stat. 4907. 

20.  “PRIIA Metrics” means those metrics and standards that were promulgated by 

Amtrak and the FRA pursuant to PRIIA. 

21. "Public Benefit" means public benefit as defined by Section 303 of PRIIA 

(codified at 49 U.S.C. § 22701(2)(A)(i)). 
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22. “Relating to” shall be construed broadly such that a document or piece of 

information shall be deemed to relate (a) to a claim or assertion if it tends to support, tends to 

undermine, or is otherwise relevant to that claim or assertion, or if it was considered when 

making that claim or assertion, and (b) to a subject if it refers to, discusses, describes, or deals 

with that subject, if it consists of, or constitutes, in whole or in part the matter to which that 

subject refers. 

23. “Relevant Service” or “Relevant Services” means all Amtrak services that run 

over lines owned, leased, or operated by IC or GTW. 

24. “RPSA” means (1) the Rail Passenger Service Act of 1970, Pub. L. No. 91-518, 

84 Stat. 1327, including all amendments thereto (codified at 49 U.S.C. §§ 24101 et seq.). 

25. “Workpapers” means documents that directly support the facts stated in the 

document submitted to the STB and that demonstrate how the factual statements and conclusions 

in the submitted document were reached or calculated.   

26. “You” or “your” refers to Amtrak and to its employees, officers, directors, and 

agents. 

REQUESTS FOR ADMISSION 
 

1. Admit that, between signing the 2011 Operating Agreement and initiating the 

present proceeding, Amtrak made no requests to CN or its affiliates to use facilities of or have 

services provided by CN or its affiliates for purposes of regularly scheduled Amtrak service on 

any rail lines or segments of rail lines other than the Rail Lines as defined in the 2011 Operating 

Agreement. 
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2. Admit that no element of the Base Compensation under the 2011 Operating 

Agreement was intended by Amtrak to include compensation to IC or GTW for delays to their 

freight trains that would not have occurred but for Amtrak’s trains. 

3. Admit that Amtrak has provided no discrete funds or compensation or payments 

to CN for capital improvements on IC’s or GTW’s lines since it began operating passenger trains 

on those lines. 

4. Admit that Amtrak has increased the number of trains it operates on IC’s and 

GTW’s lines from 8 trains per day on IC and none on GTW in 1971, to 16 trains per day on IC 

and 8 trains per day on GTW at present. 

REQUESTS FOR PRODUCTION OF DOCUMENTS 
 

1. If your response to Request for Admission (“RFA”) #1 was anything other than 

an unqualified admission, please produce all documents relating to requests to CN or its affiliates 

to use facilities of or have services provided by CN or its affiliates for purposes of regularly 

scheduled Amtrak service on any rail lines or segments of rail lines other than the Rail Lines as 

defined in the 2011 Operating Agreement. 

2. If your response to RFA #2 was anything other than an unqualified admission, 

please produce all documents relating to Base Compensation under the 2011 Operating 

Agreement for delays to the freight trains of CN that would not have occurred but for Amtrak’s 

trains. 

3. If your response to RFA #3 was anything other than an unqualified admission, 

please produce all documents relating to any funding by Amtrak or payment by Amtrak to CN 

for capital improvements on CN’s lines since it began operating passenger trains on those lines. 
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4. If your response to RFA #4 was anything other than an unqualified admission, 

please produce all documents relating to the number of trains operated by Amtrak on CN’s lines 

in 1971 and 1972. 

5. Please produce all of Amtrak’s Operating Agreements, including amendments, 

attachments, exhibits, and schedules thereto, with Host Railroads, in force at any time since 

1971. 

6. Please produce all agreements, including any amendments, exhibits, attachments 

or schedules thereto, in force at any time since 2008, relating to any hosting by Amtrak of non-

Amtrak passenger service on rail lines owned, leased, or operated by Amtrak. 

7. Please produce all documents relating to compensation received or sought by 

Amtrak for delays or interference to Amtrak trains due to hosting any non-Amtrak passenger 

service on rail lines owned, leased, or operated by Amtrak. 

8. Please produce all documents relating to any consideration of, or communications 

regarding, actual or potential capital expenditures (whether by Amtrak or by the Host Railroad or 

by other entities or jointly) or contributions to capital expenditures to improve, facilitate, or 

reduce costs associated with Amtrak service on any Host Railroad’s tracks since 2003. 

9. Please produce all documents from 2006 to the present relating to monies 

earmarked or otherwise available to Amtrak to fund, contribute to, or compensate a Host 

Railroad for capital expenditures or capacity or infrastructure improvements on the rail lines of 

any Host Railroad. 

10. Please produce all documents from 2006 to the present relating to Amtrak efforts 

to obtain funds from public or private sources for capital expenditures or capacity or 

infrastructure improvements on the rail lines of any Host Railroad. 
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11. Please produce all documents from 2006 to the present relating to any 

determination or consideration by or within Amtrak of whether and what infrastructure 

investment would be necessary, appropriate, or desirable to improve the performance of or 

reduce costs associated with the Relevant Services, and of potential sources of funding therefor. 

12. Please produce all documents from 2008 to the present relating to Amtrak’s 

analysis or consideration of compensation terms for a future Operating Agreement with CN, 

including Base Compensation, Performance Payments, and Penalties. 

13. Please produce all documents from 2008 to the present relating to organizational 

chart(s) and other documentation reflecting all employees, former employees, agents, or other 

representatives of Amtrak involved with (a) communications, negotiation, or contracting with, or 

compensating, Host Railroads, (b) scheduling of Amtrak trains on lines not entirely owned or 

controlled by Amtrak, (c) operating Amtrak trains on lines not entirely owned or controlled by 

Amtrak, (d) monitoring, recording, reporting, or evaluating the performance of Amtrak trains on 

lines not entirely owned or controlled by Amtrak, (e) Amtrak’s budget or Amtrak’s policies, 

analyses, reviews or deliberations relating to infrastructure investment on lines not entirely 

owned or controlled by Amtrak, and (f) Amtrak’s relationships with IC and GTW. 

14. Please produce all documents from 2008 to the present relating to 

communications between and among Amtrak employees, or between and among Amtrak 

employees and former employees, relating to the classification or coding of delays to Amtrak 

trains for HRD or for purposes of any Operating Agreement. 

15. Please produce all documents from 2008 to the present relating to instructions, 

training, procedures, manuals, guidelines, or policies, for completing CDRs or for conductors, 

engineers, or assistant engineers otherwise to record information relating to delays to Amtrak 

11 
 



trains for the Relevant Services, including the Service Standards Manual for Train Service and 

On-Board Service Employees, Amtrak’s Delay Data Recording Policy, and like instruction, 

training, or policy guides or manuals. 

16. Please produce all documents relating to the number of passengers loading and 

unloading on particular trains at each station on the Relevant Services, any analyses or 

projections of the number of passengers on particular trains of the Relevant Services and 

between particular segments of the Relevant Services and any analyses of ridership trends or 

factors affecting ridership for the Relevant Services. 

17. Please produce all documents relating to passenger ticket revenue generated by 

Amtrak on the Relevant Services, and on each segment thereof, including but not limited to any 

data, measurements, analyses, estimates, or projections of revenue on particular trains and 

between particular segments and any analyses of revenue trends or factors affecting revenue. 

18. Please produce all documents relating to Amtrak’s pricing of passenger tickets on 

the Relevant Services, including for individual segments, and including any documents relating 

to the relationship, if any, between ticket price and ridership. 

19. Please produce all documents relating to any federal subsidies or state subsidies 

sought or received by Amtrak from 2010 to the present. 

20. Please produce all documents from 2007 to the present relating to analyses, 

projections, or quantifications of the Public Benefit of Amtrak’s services or any aspect thereof, 

including changes in Public Benefit due to changes in OTP. 

21. Please produce all documents from 2008 to the present relating to (a) any 

consideration or analysis by, within, or for Amtrak of any measures that Amtrak, CN, Amtrak 

and IC together, or Amtrak and GTW together might take to improve the OTP of, and reduce 
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delays to Amtrak trains for, the Relevant Services, (b) any measures taken or proposed by 

Amtrak to improve the OTP of, and reduce delays to Amtrak trains for, the Relevant Services, 

and/or (c) any measures taken or proposed by CN, or by CN and Amtrak together, to improve the 

OTP of, and reduce delays to Amtrak trains for, the Relevant Services. 

22. Please produce all documents from 2008 to the present relating to any 

consideration or analysis by, within, or for Amtrak of any measures that any third party (other 

than Amtrak or IC or GTW) might take to improve the OTP of, and reduce delays to the Amtrak 

trains for, the Relevant Services.  

23. Please produce all documents from 2008 to the present relating to (a) any request 

made by IC or GTW for correction of CDRs, including Amtrak’s internal analyses and 

responses, and (b) Amtrak’s procedures, criteria, protocols, instructions, directions, and guidance 

for handling requests made by Host Railroads for correction of CDRs. 

24. Please produce all documents from 2008 to the present relating to any 

consideration or analysis by, within, or for Amtrak of (a) the accuracy, reliability, definition, or 

significance of the PRIIA Metrics, (b) the criteria used by Amtrak to identify and categorize 

delays as FTI or other HRD, and/or (c) whether to revise the aforementioned metrics or criteria. 

25. Please produce all documents from 2008 to the present relating to any 

disagreements or relief items, whether resolved or not, between Amtrak and IC or GTW, 

regarding the OTP of, or delays to, or the classification of or attribution of responsibility for 

delays to, Amtrak trains included in the Relevant Services. 

26. Please produce all documents from 2008 to the present relating to the costs or 

burdens, to Amtrak and to IC and GTW, of administering the contractual system for determining 

Performance Payments and Penalties for the Relevant Services. 
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27. Please produce all documents from 2008 to the present relating to the costs or 

burdens, to Amtrak, to FRA, and to CN, of administering the PRIIA Metrics for the Relevant 

Services.    

28. Please produce all documents discussing or analyzing changes in the OTP of the 

Relevant Services since October 1, 2010, and the reasons for or causes of such changes. 

29. Please produce all documents relating to the decision or determination by Amtrak 

or FRA not to publish PRIIA Metrics for Host Railroad rail segments shorter than 15 miles. 

30. Simultaneous with the filing or submission of written testimony  by a witness 

relied upon by Amtrak in this proceeding, please produce all Workpapers of, all materials relied 

upon by, and all materials used or consulted in the course of the preparation of such testimony. 

31. Please produce all documents identified in response to the Interrogatories below, 

and all documents used or consulted in the course of the preparation of your response to each of 

those Interrogatories.  

INTERROGATORIES 

1. Identify each person who supplied information for, who was consulted in 

connection with, or who participated in preparation of the answers to these interrogatories.  As to 

each such person, identify the answer(s) for (or in which) he or she was consulted, supplied 

information, or participated. 

2. Identify each person who has, claims to have, or is likely to have knowledge, 

information, or documents relevant to the proceeding.  Describe with particularity the 

knowledge, information, or documents that Amtrak believes each such person possesses. 
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3. Identify all witnesses Amtrak may rely upon or refer to in the course of this 

proceeding and describe with particularity the subject matter and the substance of each witness’s 

anticipated testimony. 

4. Describe with particularity all of Amtrak’s records management and retention 

policies affecting documents and information potentially relevant to this proceeding. 

5. Identify and describe with particularity all Amtrak record management systems 

that may contain any documents or information potentially relevant to this proceeding. 

6. Identify all current or former employees or other representatives of Amtrak who 

created, edited, authorized, or may presently be in possession of any documents related to this 

proceeding.  As to each employee or other representative, identify the time period during which 

he or she participated, the role he or she served, the functions he or she performed, and the 

records he or she possesses or is likely to possess. 

7. State and describe with particularity your position with respect to the first issue 

listed in your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 

2013, including what, if any role, HRD should play in determining compensation, and identify 

all facts and documents that you contend support that position. 

8. State and describe with particularity your position with respect to the second issue 

listed in your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 

2013, including what, if any role, HRD should play in determining Penalties, and identify all 

facts and documents that you contend support that position. 

9. State and describe with particularity your position with respect to the third issue 

listed in your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013 

and identify all facts and documents that you contend support that position. 
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10. State and describe with particularity your position with respect to the fourth issue 

listed in your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013 

and identify all facts and documents that you contend support that position. 

11. Identify and describe with particularity all efforts you have made from May 1, 

2011, to the present to make an agreement with CN or its affiliates to use facilities of, and have 

services provided by, CN or its affiliates, on any rail lines, or segments of rail lines, other than 

the Rail Lines as defined in the 2011 Operating Agreement. 

12. Identify and describe with particularity all passenger rail services you propose to 

operate, and all your plans relating to such proposals, that would use facilities of, and have 

services provided by, CN or its affiliates, on any rail lines, or segments of rail lines, other than 

the Rail Lines as defined in the 2011 Operating Agreement. 

13. Describe with particularity Amtrak’s policies, procedures, and practices relating 

to (a) communications with dispatchers and other employees of CN, (b) the recording, coding, 

measurement, reporting, and description of delays to Amtrak trains as HRD or for purposes of 

any Operating Agreement, and (c) the recording, coding, measurement, and reporting of OTP. 

14.   Describe with particularity how the policies, procedures, and practices described 

in response to Interrogatory No. 13 above are communicated to Amtrak’s conductors, assistant 

conductors, engineers, and second engineers. 

15. Identify all changes to any policies, practices, or procedures described in response 

to Interrogatory No. 13 and describe with particularity the nature of each such change. 

16. State whether any Amtrak employees are or have been evaluated, compensated, 

supervised, or disciplined based in whole or part on information they recorded or failed to record 

in CDRs, and if so, identify the basis for this statement. 
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17. Identify all documents related to complaints, grievances, Ombudsman files, 

whistleblower disclosures, reports, and any other documents including criticism or an assessment 

regarding (a) Amtrak’s operation of the Relevant Services, or (b) Amtrak’s promulgation or 

implementation of policies, practices, or procedures for the monitoring, recording, coding, 

reporting, measurement, or description of delays to Amtrak trains. 

18. Identify all sources and stores of data maintained by Amtrak relating to the 

performance of the Relevant Services, including but not limited to data regarding delays to 

Amtrak trains and OTP.  For each data set, describe what it contains, how it was collected, when 

it was collected, and who collected it. 

19. Identify and describe with particularity all sources of funding available or 

potentially available to Amtrak for infrastructure investment on Relevant Services or on lines 

traversed by Relevant Services. 

20. Identify and describe with particularity all documents relating to communications 

between Amtrak (including its employees, representatives or agents) and Government agencies, 

Members of Congress, congressional committees, state governors, and their staffs regarding the 

Relevant Services or Amtrak’s funding, funding needs, or funding priorities.  For each such 

document, identify all employees, representatives, former employees, and former representatives 

of Amtrak who participated in or contributed to it or who may have knowledge or documents 

relating to it.  

21. Describe the processes, procedures, and criteria employed by Amtrak to 

determine (a) how an individual delay to an Amtrak train or a type of delay to an Amtrak train 

should be categorized for purposes of the PRIIA Metrics, (b) whether a CDR should be 

corrected, and (c) how an individual delay to an Amtrak train or type of delay to an Amtrak train 
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or cause of failure of OTP should be treated for purposes of Performance Payments and Penalties 

under the CN Operating Agreement. 

22. Identify by name, title, and corporate affiliation all persons, including Amtrak 

employees, consultants. contractors, and any non-Amtrak employees, who authored, contributed 

to, or were otherwise responsible, in whole or in part, for any of the documents produced in 

response to the foregoing Document Requests, and identify, for each person, the document(s) for 

which they were responsible. 

23. Identify by name and title the persons who review or consider, or who have 

reviewed or considered (a) potential changes to or corrections to CDR data, or (b) relief items 

related to billing, for purposes of the 2011 Operating Agreement (including insofar as the 2011 

Operating Agreement or its terms have remained in effect by order of the STB). 

Theodore K. Kalick 
CN 
Suite 500 North Building 
601 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-3608 
(202) 347-7840 

Paul A. Cunningham 
David A. Hirsh 
Neill C. Kling 
Simon A. Steel 
James M. Guinivan 
Matthew W. Ludwig 
HARKINS CUNNINGHAM LLP 
1700 K Street, N.W., Suite 400 
Washington, D.C. 20006-3804 
(202) 973-7600 

Counsel for Grand Trunk Western Railroad Company, and 
Illinois Central Railroad Company 

October 31, 2013 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Docket No. FD 35743 

APPLICATION OF THE 
NATIONAL RAILROAD PASSENGER CORPORATION 

UNDER 49 U.S.C. § 24308(a) 
- CANADIAN NATIONAL RAILWAY COMPANY 

JOINT DISCOVERY PROTOCOL 

The following Joint Discovery Protocol ("Protocol"), dated this 30th day of January 

2014, shall apply to all documents, including but not limited to electronically stored information 

and other electronically stored discovery materials (hereinafter "ES!"), maintained and/or 

exchanged by the Parties ("Parties" or "Party") in this proceeding, and to certain other issues 

relating to discovery in this proceeding. The obligations in this Protocol are in addition to those 

set forth in the Protective Order entered by Surface Transportation Board ("Board") on 

December 16, 2013. The purpose of this Protocol is to facilitate the conduct of discovery and the 

resolution of disputes. Compliance with this Protocol may be considered by the Board in 

resolving discovery disputes. 

1. Searches for Responsive Documents. In response to a request for document 

production, a Party shall search both the paper files and the reasonably accessible ES! of 

custodians who are reasonably likely to possess responsive documents that are not duplicative of 

documents that would be possessed by other custodians already being searched. In order to 

search such reasonably accessible ES!, each Party shall apply the relevant time frame and search 

terms reasonably necessary to satisfy all non-objectionable parts of document production 

requests. Each Party shall produce on a rolling basis non-privileged, relevant, and responsive 



documents and infom1ation, including ES!, in the format provided for under Paragraph 3 and 

within a time frame agreed by the Parties or otherwise ordered by the Board. 

(a) Search Dates and Methodology, 

(i) The Parties have agreed that the starting date for selection of 

responsive documents will be May 1, 2011 (encompassing documents created, revised, sent, in 

force, in effect, or in operation from that date forward), with the exception of: (I) documents 

relating to actual and potential capital expenditures and investments in rail lines and 

infrastructure/capacity funding issues with respect to rail lines; and (2) documents relating to 

general discussions or analyses of public policy issues or PRIIA metrics. The ending date for 

selection of responsive documents will be October 31, 2013 (the date of the first document 

request in this proceeding). 

(ii) The use of search terms appears to be reasonably necessary to 

identify emails and email attachments, and may be reasonably necessary to identify other ES!, 

likely to contain discoverable information. Prior to document production, the Parties shall 

exchange search terms and try to reach agreement on them, but agreement shall not be a 

precondition to searching for and producing documents. The Parties shall fully document their 

use of search terms, including which search terms are used for which custodians and for which 

ES! sources. If a Party discovers that the search terms it is using are failing to collect non­

privileged documents that are within the non-objectionable scope of document requests, it shall 

broaden its search to the extent reasonably necessary to collect such documents. 

(b) Custodians. Prior to document production, the Parties shall exchange 

initial lists of custodians whose files they propose to search, including the custodian's title, the 

date the custodian assumed the position, and the names of any persons within the company who, 

2 



at any time after May 1, 2011, had prior responsibility for one or more of the custodian's present 

responsibilities respecting an area or subject of the other party's discovery requests. The Parties 

shall supplement and update their list of custodians as their search and production progresses. 

( c) Disputes. Either before or after production, the Parties after conferring 

may seek resolution at the Board of any remaining disputes regarding search terms, custodians, 

or other discovery issues. Each party agrees to promptly raise concerns with the producing party 

concerning its list of search terms or list of custodians. 

2. ESI Not Reasonably Accessible. ESI may not be reasonably accessible where 

the requirements in order to search that ES! involve undue burden and costs. For purposes of 

this Protocol, ES! available from a live, readily accessible source shall be considered "reasonably 

accessible." ES! maintained on voicemail systems and mobile phones, and ES! which cannot be 

retrieved without great effort and cost, including ES! maintained on obsolete or "legacy" systems 

no longer in use, or on backup tapes and other archival media, shall be considered "not 

reasonably accessible." Neither Party shall have an affirmative obligation to investigate whether 

ES! that is not reasonably accessible contains potentially responsive and non-duplicative 

information. 

(a) Each Party shall provide the opposing Party with a list and description of 

any ES! that a Party considers not reasonably accessible, setting forth (i) a description of the 

nature of the ES! (e.g., email communications, account payable information, etc.); (ii) the type of 

media in which the not reasonably accessible data is contained, to the extent it is known or can 

reasonably be ascertained; and (iii) the reasons the ES! is considered not reasonably accessible. 

If, after conferring, the Parties are unable to resolve their disagreement as to whether the ES! is 
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or is not reasonably accessible, the Party contesting the designation of the ES! as not reasonably 

accessible may seek resolution of that issue from the Board. 

(b) Each Party shall promptly notify the other Party if it learns of responsive, 

non-privileged documents that are not duplicative of documents already being produced that are 

contained in ES! that is not reasonably accessible. Upon such notification, the Parties shall 

promptly meet and confer to determine what steps, if any, should be taken with respect to such 

not reasonably accessible ES!. If, after conferring, the parties are unable to agree on what steps 

should be taken with respect to such ES!, then the Party seeking the search and production of 

such ES! may seek resolution from the Board. 

3. Production. Unless the Parties agree otherwise, the provisions set forth in this 

Section shall govern the format for the production of all documents. To the extent that issues 

arise in the course of productions that are not fully addressed in this Protocol, the parties shall 

immediately confer to resolve them. In all instances, the producing Party shall make all 

reasonable efforts to insure that documents are produced in a manner that is easily reviewable 

and not inconsistent with modern e-discovery techniques. 

(a) Bates Numbering and Confidentiality Designations. Each Tagged Image 

File Format ("TIFF") image of a produced document (see Subsection 3(b), below) shall contain a 

legible Bates number that: (i) is unique across the document production; (ii) has a constant length 

across the production; and (iii) is sequential within a given document. Each page shall be 

numbered such that it can be uniquely identified and will include before the Bates number an 

acronym identifying the producing Party (e.g., "CN" or "A TIC) followed by the zero-filled 

sequential number (e.g., CN0000000987 or A TKOOOOO 19931 ). Rather than skipping Bates 

numbers within the range of production, the Parties shall use placeholders (marked "No 
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Document For This Bates Number"). In addition, a producing Party designating a document for 

confidential treatment shall place the appropriate confidentiality designation -

"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" - on each TIFF image of that document. 

Both the Bates number and confidentiality designation shall be placed on the page image in a 

manner that does not conceal or interfere with any information contained on the page. The 

producing Party shall not place any stamp or information on a document it produces that is not 

on the original, other than the Bates number, any confidentiality designation, or an indication of 

any redactions. The provisions of this Subsection 3(a) notwithstanding, Bates numbering and the 

confidentiality designations of documents produced in native format shall be in accordance with 

Subsections 3(b) and 3(i). 

(b) Format for Production. 

(i) Except for ESI produced in native format, the Parties shall 

electronically produce any non-privileged, relevant, and responsive document in electronic 

format as a single-page black and white Group IV TIFF image with a minimum resolution of 300 

dpi. Receiving Parties shall have the right to request that a document be produced in color if 

they have a reasonable basis to believe that color will significantly improve their understanding 

of the document, and such a request shall not be unreasonably denied. 

(ii) For each document produced, the Parties shall provide a document 

level or multipage text file containing Optical Character Recognition ("OCR") text (for 

documents without extractable text) or extracted text (where available). Each such text file shall 

be named to correspond with the beginning Bates number of the produced document from which 

the text was obtained. All text files shall be provided in separate folder titled "Text." For each 

produced document, the Concordance .DAT file (or similar load file if provided in another 
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format) shall contain a field named "OCR PATH," which shall be populated with the path to the 

corresponding OCR/Extracted text file. 

(iii) The producing Party shall also provide both a metadata load file and 

an image load file. Those load files shall be produced in Concordance format (.DAT file using 

Concordance standard delimiters for the metadata load files, and .OPT file using Concordance 

standard fields for the image load files). The producing Party shall also provide image load files 

in a format viewable in or readily convertible to the IPRO Image Viewer, with extracted text 

files at the document level having the same file name as its corresponding image file, unless a 

document has otherwise been redacted. The image load file shall provide image and document 

break information for the TIFF files produced that correspond to the beginning Bates numbers 

contained in the metadata load file. Every TIFF file in each production must be referenced in the 

production's corresponding image load file, and the total number of TIFF files referenced in a 

production's image load file shall match the number of TIFF files in the production. The 

metadata load file for each production shall provide the Bates numbers and the Bates number 

attachment range for email or other documents containing attachments and any applicable 

confidentiality designation. 

(iv) The producing Party shall also provide a nrnltipage searchable OCR 

text file for the unredacted portions of each redacted document as well as for the entirety of each 

document that does not contain redactions. The OCR text files and image load files should 

indicate page breaks, to the extent possible. 

(v) Paper documents shall be imaged and produced in digital form, 

including an OCR file and a TIFF file for each document. When scanning paper documents, 

distinct documents shall not be merged into a single record, and single documents shall not be 
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split into multiple records. The Parties shall use physical bindings as document boundaries, such 

that the smallest binding shall be the document, and the largest binding shall be the attachment 

group. 

(vi) In order to minimize any delays that may arise from conflicts or 

incompatibilities between the software used by each Party, the parties shall exchange sample 

image load files, metadata load files, OCR text files, and TIFF files within seven (7) calendar 

days of the date of this Protocol, which shall be representative of the principal file formats in 

which the Parties expect to produce documents. 

( c) Metadata. 

(i) ES!. During the process of converting ES! from the electronic format 

of the application in which the ES! is normally created, viewed and/or modified to TIFF, 

metadata values shall be extracted and produced in a metadata load file, unless one or more of 

the metadata fields would reveal information that has otherwise properly been redacted, in which 

case that specific information may be redacted from the pertinent metadata field. To the extent 

they are available in collected data, the metadata values that are to be extracted and produced in 

the metadata load files are: 

I. BEGBATES 
(a) Starting production number 

2. ENDBATES 
(a) Ending production number 

3. BEGATTACH 
(a) Starting production nun1ber of attach1nent range 

4. ENDATTACH 
(a) Ending production number of attachment range 

5. CUSTODIAN 
(a) Name of individual custodian. Where not reasonably available, identify co1npany custodian (e.g., 
"CN" or "A TI<") 

6. ATTACHMENT COUNT 
(a) Number of attachments 

7. ATTACHMENTNAMES 
(a) Names of attachments, delimited by";" 

8. MD5 HASH 
9. ELECTRONIC DOCUMENT TYPE/FILE EXTENSION 
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I 0. FILE SIZE 
l l. FILE NAME 
12. FILE LOCATION 
13. NATIVE FILE PATH 
14. DATE SENT/CREATED 
15. TIME SENT/CREATED 
l 6. DA TE LAST MODIFIED 
l 7. TIME LAST MODIFIED 
18. FROM/AUTHOR(S) 
19. TO 
20. cc 
2!. BCC 
22. SUBJECT 

(a) Subject line of email 
23. COMMENTS 

(a) Any comments recorded in document properties (not intemal comments within the document) 
24. IMPORTANCE FLAG 

(a) Marked as YES if an email \Vas sent \Vith high importance 
(b) Marked as NO if not 

(ii) Attachments. In addition, for every document that includes an 

attachment, to the extent available, the following fields should be produced and populated as part 

of the metadata load file record for both parents and attachments to provide the parent/child or 

parent/sibling relationship: 

I) BEGBATES 
a) Starting production nun1ber 

2) ENDBATES 
a) Ending production number 

3) BEGATTACH 
a) Starting production number of attachment range 

4) ENDATTACH 
a) Ending production nun1ber of attachment range 

(iii) Paper Documents. With respect to images of paper files, the 

producing Party shall provide in the metadata load file information corresponding to items 1-5 in 

the list in subparagraph (i) above and information relating to attachments in accordance with 

subparagraph (ii) above. 

(d) Logical Unitization for Images. The producing Party shall make 

reasonable efforts to split image-based electronic files (scanned PDFs and multi-page TIFFs) into 

logical files (known in the information technology industry as logical unitization). 
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( e) Spreadsheets and Database Data. 

(i) Spreadsheets are defined as MS-Excel and other application programs 

whose primary function is the organization, display and processing of data in a row/column 

format. Each spreadsheet shall be produced in native format unless the spreadsheet is to be 

redacted and redacting the spreadsheet in native format would be unduly burdensome as 

compared to redaction not using native format. The producing Party shall retain for the duration 

of this proceeding (including any appeals, judicial review and or proceedings on remand) 

unredacted originals of any spreadsheets that are produced with information redacted. When 

producing redacted spreadsheets in other than their native formats, the producing Party shall 

legibly display all unredacted data including all hidden rows, columns, cells, worksheets, 

comments, formulas, and metadata, as well as any associated headers or footers. 

(ii) The Parties shall identify any databases containing non-duplicative 

relevant and responsive information. If any such information exists, the Parties shall confer to 

detem1ine what data is contained in each database, and to agree upon the method and format for 

producing any such relevant and responsive information. The Parties shall also confer with 

respect to the most reasonable form of production for any other data contained in any other 

format that cannot reasonably be produced and understood in single-page TIFF format or where 

the review of native data by the receiving Party would require the use of a proprietary or non­

standard file viewer or media player. 

(iii) If after confe1Ting the Parties are unable to resolve a production issue 

discussed in this Subsection 3(e), the Pmiy seeking production may seek resolution of that issue 

from the Board. 
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(f) Media Files. Media files shall be produced in the native media file format 

in which they were maintained in the ordinary course of business, unless redactions are needed. 

If redactions are needed, the redacted media file may be produced in either the original native 

format or a standard media format. 

(g) Svstem and Program Files. System and program files defined as such in 

the National Software Reference Library need not be processed, reviewed, or produced. 

Additional files may be added to the list of excluded files by mutual agreement of the Parties. 

(h) Native File Production. Any file produced in its native format shall be 

assigned a single Bates number and shall be named with its Bates number and producing Party 

acronym, and shall be assigned any applicable confidentiality designation, following the format 

conventions of Subsection 3(a). The load file entry for any file produced in native format shall 

include a field containing the file's original file name and a link to the produced file. For every 

file produced in native format there shall be a single TIFF image containing the words "File 

Produced in Native Format," the name of the file as produced, and the corresponding Bates 

number and any confidentiality designation for the file. The Parties reserve the right to request 

production of additional ES! in native format after review of data produced as TIFF images 

rather than in native format. The Party from whom native files are requested shall not 

unreasonably deny a request to produce the native files if the other Party has shown a 

particularized and substantial need for such information. Should the Parties not reach agreement 

after conferring, the requesting Party may file with the Board a motion to compel the production 

of such ES! in native format. 

(i) Phvsical Production of Documents. The Parties shall produce all 

documents in electronic format to the requesting Party on CD, DVD, flash drive, via secure ftp, 
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or hard drive, as appropriate for the size of the production. Multiple small media (e.g., several 

CDs) shall not be provided where one larger medium (e.g., a DVD) can reasonably be produced. 

(j) Redactions. If the producing Party redacts a document, such redaction 

shall be clearly marked on the TIFF image of the document. For each redacted document, the 

producing pmiy shall also either (i) provide a list identifying by Bates number those pages that 

have been redacted or that contain redactions and the reason(s) for such redactions or (ii) a 

database field populated with an indicator of redaction and the reason(s) for redaction. A failure 

to redact information shall be subject to the provisions of Section 10. 

(k) De-duplication. A Party is only required to produce a single copy of any 

responsive document. A Party may de-duplicate ESI across each Party's custodians or sources, 

but is not required to do so. A Party may only de-duplicate "exact duplicate" documents as 

identified by MD5 hash and not de-duplicate "near duplicate" documents. Hard copy documents 

may not be eliminated as duplicates of responsive ES! if the hard copy document contains any 

distinguishing writings, markings, or other features not evident from an otherwise duplicate 

version of the document. 

4. Costs. The costs of discovery, including ES!, shall be borne by each respective 

Party. However, the Board may, upon application by a Party, consider apportioning the costs of 

discovery where appropriate and upon a showing of good cause. 

5. Applicable Provisions. Except as otherwise expressly addressed in this Protocol, 

each Party's discovery and ESI production obligations shall be subject to the obligations, 

limitations, and protections contained in the Board's rules governing discovery, 49 C.F.R. Part 

1114, Subpart B, and in the Protective Order entered by the Board on December 16, 2013. 

6. Expert Materials. The Parties agree not to seek discovery of any experts' notes, 

drafts of expert reports or communications with counsel, unless that expert had involvement with 
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the factual issues in this proceeding (outside that expert's role in preparing to advise or testify) 

and such materials are otherwise discoverable. However, counsel may inquire at any expert's 

deposition about any facts provided to the expert by counsel and upon which the expert is relying 

in formulating the expert's opinions. 

7. Meet and Confer. The Parties shall meet and confer to agree upon the timing for 

beginning and completing the rolling production of relevant and responsive documents and 

information. 

8. Confidential Documents. Documents that contain Confidential Information (as 

defined in the Protective Order) shall be handled according to the procedures set forth in that 

Order. If a Party converts native files or other ES! designated "CONFIDENTIAL" or ''HI GI-IL Y 

CONFIDENTIAL" under the Protective Order to hard copy form, it shall mark the hard copy 

with the appropriate designation. 

9. No Privilege Logs, Absent Order. Except as the Board may provide by specific 

order in this proceeding, no privilege logs shall be required in this proceeding, and the failure to 

provide a privilege Jog shall not be relied upon in any way in support of any claim of waiver of 

attorney client privilege or of attorney work product protection. The Parties reserve the right, 

however, to challenge before the Board any claims of privilege or work product protection. 

l 0. Handling of Privileged Documents. 

(a) Each Party shall make reasonable efforts to identify and withhold from 

production all information that it claims to be privileged or subject to work product protection. 

If information subject to a claim of attorney-client privilege or work product protection or 

otherwise immune from discovery is inadvertently or mistakenly disclosed or produced by a 

Party (such information hereinafter referred to as "Inadvertently Disclosed Information"), such 

disclosure or production shall in no way constitute a waiver or forfeiture of, or estoppel as to, 

any claim of privilege or work product protection or immunity for such information and its 

subject matter. 
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(b) If a Party intends to produce a document marked as privileged or as 

subject to work product protection, the producing Party shall so notify the receiving Party, 

identifying the document by Bates number, at the time of production. Subparagraphs ( c) and ( d) 

below shall not apply to such documents. In the event that a receiving Party discovers that a 

producing Party has produced a document that is marked as privileged or otherwise bears indicia 

of attorney-client privilege or work product protection the receiving Party shall promptly cease 

reading the document and so notify the producing Party through its counsel, specifically 

identifying such document by its Bates number. The producing Party shall promptly respond to 

any such notification, stating whether it claims attorney-client privilege or work product 

protection with respect to the document. Ifthe producing Party states that it makes such a claim, 

the document shall be treated as Inadvertently Disclosed Information in accordance with 

subparagraph ( e) below. If the producing Party does not state within seven (7) days that it makes 

such a claim, any such claim with respect to that document shall be deemed waived, and the 

receiving Party shall be free to retain and resume reading and otherwise use the document, 

subject to such confidentiality restrictions as may apply. 

(c) No receiving Party shall assert that the fact that it has been permitted to 

review or receive Inadvertently Disclosed Information constitutes a waiver of any right, 

privilege, or other protection that the producing Party had or may have had. In thereafter seeking 

production of the Inadvertently Disclosed Information, the receiving Party shall not assert waiver 

or estoppel as a ground for such production. Nor shall the producing Party use the Inadvertently 

Disclosed Information as a basis for arguing for disqualification of counsel for the receiving 

Party. 

( d) If the producing Party asserts that Inadvertently Disclosed Information 

was privileged or otherwise protected from discovery, the receiving Party shall destroy all copies 

of; and any electronic records, notes or memoranda that reflect the substance of, such 

Inadvertently Disclosed Information within ten (I 0) business days of such request, except that 

portions of backup tapes may instead be destroyed in accordance with standard retention 
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policies. The receiving Party shall promptly provide a certification of counsel that all such 

Inadvertently Disclosed Information has been destroyed. If Inadvertently Disclosed Information 

to be destroyed was not produced to the receiving party in a format permitting destruction of the 

Inadvertently Disclosed Information without also destroying other documents or data that have 

been produced, then the producing party shall provide a replacement set for such other 

documents or data and the receiving party need not destroy the Inadvertently Disclosed 

Information until that replacement set has been received. The producing Party will maintain 

copies of all Inadvertently Disclosed Information until the later of ( 1) 60 days following its 

request to the receiving Party for the destruction or return of the Inadvertently Disclosed 

Information, or (2) the resolution by the Board of any and all challenges to the producing Party's 

asse1iions of privilege regarding such Inadvertently Disclosed Information that are brought 

within those 60 days. 

11. Motions. The Parties agree that all discovery-related motions in this proceeding 

should be determined on an expedited basis. To that end, unless otherwise agreed to by the 

Parties or ordered by the Board, replies to discovery-related motions shall be due within seven 

(7) days of the filing and service of the motion. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Docket No. FD 35743 

APPLICATION OF THE 
NATIONAL RAILROAD PASSENGER CORPORATION 

UNDER 49 U.S.C. § 24308(a) 
-CANADIAN NATIONAL RAILWAY COMPANY 

NATIONAL RAILROAD PASSENGER CORPORATION'S 
FIRST SET OF REQUESTS FOR DISCOVERY 

NATIONAL RAILROAD PASSENGER CORPORATION'S RESPONSES AND 
OBJECTIONS TO FIRST SET OF DISCOVERY REQUESTS OF IC AND GTW 

National Railroad Passenger Corporation ("Amtrak"), by and through its attorneys, 

Nossaman LLP, hereby responds, answers, and objects to the requests for admission, requests for 

production of documents and interrogatories (collectively, "discovery requests") set forth in the 

First Set of Discovery Requests of Illinois Central Railroad Company ("IC") and Grand Trunk 

Western Railroad Company ("GTW") (collectively, "CN"), dated October 31, 2013, as follows. 

GENERAL OBJECTIONS 

Each definition, instruction, request, and/or interrogatory is subject to and incorporates 

the following general objections, as applicable. These objections are set forth here to avoid the 

duplication and repetition of restating them for each interrogatory and request. Some general 

objections may be referred to in a given answer for purposes of clarity. The failure to list a 

particular general objection in a given answer should not be construed as a waiver of that 

objection. 
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Amtrak reserves the right to supplement or modify these responses and objections as the 

application proceeding and discovery proceed. 

1. Beyond the Scope of the Surface Transportation Board's Rules of Practice: 

Amtrak objects to CN' s discovery requests and the definitions and instructions contained therein 

to the extent that they exceed the scope and requirements of the Surface Transportation Board's 

("STB" or "Board") Rules of Practice ("STB Rules"). 

2. Privilege: Amtrak objects to CN's discovery requests to the extent they seek 

information protected by the attorney-client privilege, the work-product doctrine, the privilege 

accorded to settlement materials, or any other applicable privilege, immunity, protective order, or 

court rule. If any protected information or material is produced, such disclosure is not 

intentional and shall not be deemed a waiver of any privilege or protection. Amtrak further 

objects to the extent the discovery requests seek documents prepared in anticipation of or during 

the course of any litigation or administrative proceeding, or which otherwise constitute or 

disclose the mental impressions, conclusions, opinions, or legal theories of any attorney for 

Amtrak. 

3. Premature: Discovery has only recently begun in this matter, and Amtrak's 

research and analysis are ongoing. The responses herein are based only on Amtrak's 

investigation to date and upon information and documents currently available and known to 

Amtrak. Amtrak objects to CN' s discovery requests that are premature and thus not susceptible 

to answer. Amtrak further objects to the extent CN' s discovery requests call for information not 

yet ascertained or analyzed by Amtrak, or for an opinion, contention, or legal conclusion that 

Amtrak will not be able to form until the completion of discovery. No response shall be 

construed as providing a legal conclusion. Amtrak anticipates that further discovery and 
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investigation will supply additional facts, add meaning to the known facts, and alter existing or 

establish new factual conclusions and legal contentions. Amtrak therefore provides these 

responses without prejudice to its right in the future to identify additional documents and 

information or to alter any contentions or conclusions. 

4. Possession, Custody, or Control: Amtrak objects to CN's discovery requests to 

the extent they seek documents or information beyond those in the immediate and present 

possession of Amtrak. Amtrak further objects to CN's discovery requests to the extent they seek 

information that is primarily or exclusively within CN's knowledge or control. 

5. Confidential Business Information: To the extent a discovery request requires the 

disclosure of secret, confidential, and/or proprietary information or any information implicating 

privacy interests, Amtrak's response shall be subject to a protective order entered by the Board. 

See also CN Instruction, '![15. Amtrak further objects to the extent a discovery request seeks 

confidential or proprietary or personal information of a third party, the disclosure of which is not 

permitted by reason of contract, privacy laws, or other binding legal obligation. 

6. Discoverability: Amtrak objects to CN's discovery requests to the extent they 

seek information not relevant to the issues in this proceeding, not calculated to lead to the 

discovery of admissible evidence, and neither material nor necessary to this proceeding. To the 

extent that Amtrak provides information in response to these discovery requests, Amtrak does 

not concede that the information is admissible in evidence or relevant to issues in this action. 

7. Unduly Burdensome: Amtrak objects to CN' s discovery requests as oppressive 

and unduly burdensome to the extent they seek information or documents that are unreasonably 

cumulative or duplicative; already in CN's possession, custody, or control; equally available to 

CN as to Amtrak; uniquely known or once controlled by CN; or obtainable with less burden or 
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expense from another source, such as public sources. Amtrak further objects to the extent that 

the burden or expense of proposed discovery would be disproportionate to the probative value or 

relevance of the material sought, and objects to the extent that the Requests for Production 

request voluminous information which Amtrak can locate and copy only at tremendous expense 

of money and/or personnel resources expenditure. 

8. Reasonable Search: Amtrak objects to CN' s discovery requests to the extent they 

purport to impose on Amtrak a duty to search for information or documents beyond a reasonable 

search of the locations and files where potentially responsive materials would reasonably be 

expected to be found. To the extent that electronically stored information is necessary to answer 

CN's discovery requests, Amtrak will search reasonably accessible computer files for responsive 

electronically stored information in a manner that balances the obligation to identify relevant 

information against the avoidance of undue burden or expense. Amtrak objects to the extent a 

request requires it to search electronically stored information on back up or legacy systems or to 

the extent that the request calls for the restoration of any systems, programs, or media. 

9. Information That Can Be Derived From Documents To Be Produced or Other 

Forms of Discovery: Amtrak objects to CN's Interrogatories to the extent they are document 

requests posed in the form of an interrogatory or they seek deposition-type testimony. Amtrak 

objects to those of CN's Interrogatories that request an interpretation of documents which are 

readily accessible to CN and which contain terms and conditions that speak for themselves. 

Amtrak further objects to the Interrogatories to the extent the information requested may be 

determined by examining, compiling, abstracting, or summarizing business records that will be 

produced by Amtrak, where the burden of deriving or ascertaining the information is 

substantially the same for Amtrak as it is for CN. 
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10. Vague, Ambiguous. or Overbroad: Amtrak additionally objects to CN's 

discovery requests insofar as they are vague, ambiguous, indefinite, overbroad, or otherwise 

unclear as to the information sought. Amtrak further objects to the extent the discovery requests 

use terms that are not defined with sufficient clarity to permit a meaningful response. 

11. Reservations Regarding Interrogatories: In responding to the Interrogatories, 

Amtrak does not concede that the Interrogatories are relevant to the subject matter of this action 

or are calculated to lead to the discovery of admissible evidence. In addition, Amtrak does not 

adopt by responding to the Interrogatories any definition of words or phrases or any express or 

implied characterizations of fact or law contained in the Interrogatories. Amtrak expressly 

reserves the right to object to further discovery into the subject matter of the Interrogatories and 

the right to object to the introduction into evidence, in this or any other litigation, of its responses 

to the Interrogatories. Amtrak further reserves the right, at any time, to supplement its responses 

should further investigation disclose additional evidence, but it declines any obligation to do so 

beyond those expressed in the STB Rules. 

12. Reservations Regarding Requests for Production: The fact that Amtrak objects to 

any particular Request for Production should not be construed generally to mean that responsive 

documents exist. Similarly, the statement that Amtrak will produce responsive documents in 

response to any particular Request for Production should not be construed to mean that 

documents of a type or in the category described in the Request for Production in fact exist. 

Furthermore, the production of any documents that are otherwise subject to an objection is not a 

waiver of any such objection as to any other document not produced. In addition, Amtrak does 

not adopt by responding to these Requests for Production any definition of words or phrases or 

any express or implied characterizations of fact or law contained in the Requests for Production. 
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Amtrak further reserves the right, at any time, to supplement its responses should further 

investigation disclose additional responsive documents, but declines any obligation to do so 

beyond those expressed in the STB Rules or otherwise required by law. The responses below are 

made without waiver of, and with preservation of: 

a. all objections as to competency, relevancy, materiality, privilege, and 

admissibility of the responses and the subject matter thereof as evidence for any purposes 

in any further proceeding in this action and any other action; 

b. Amtrak's right to object on any ground and at any time to a demand or request for 

additional documents or other discovery procedures related to the subject matter of this 

case; and 

c. Amtrak's right, at any time, to revise, correct, add to or clarify any of the 

documents produced by Amtrak. 

ADDITIONAL GENERAL OBJECTIONS TO CERTAIN INSTRUCTIONS 

1. Amtrak objects to Instruction 1 to the extent CN seeks to include Amtrak's 

"employees, officers, agents, affiliates, subsidiaries, or counsel." This instruction is overbroad, 

unduly burdensome, and oppressive, and it encompasses information which is neither relevant 

nor calculated to lead to the discovery of admissible evidence and neither material nor necessary 

to the investigation. Amtrak further objects to the extent the Instruction seeks information not 

within the possession, custody, or control of Amtrak or otherwise purports to impose obligations 

beyond those imposed by the STB Rules or law. 

2. Amtrak objects to Instruction 2 as unduly burdensome and oppressive and as 

purporting to impose obligations beyond those imposed by the STB Rules. Amtrak will answer 

each Interrogatory to the best of its ability in the manner that is most efficient. 
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3. Amtrak objects to Instructions 7 and 14 to the extent that they impose 

requirements beyond those required by law and the STB Rules. 

4. Amtrak objects to Instruction 10 as premature to the extent that it requires a 

statement of inability to answer the Interrogatory fully. It may be necessary to supplement 

Answers to Interrogatories as information becomes available. 

ADDITIONAL GENERAL OBJECTIONS TO CERTAIN DEFINITIONS 

1. Amtrak objects to Definition 6 to the extent the definition of "document" is 

overbroad and unduly burdensome, includes irrelevant information, and purports to impose 

obligations beyond those imposed by the STB Rules. Amtrak will interpret the term "document" 

according to the customary meaning of the term and in compliance with applicable law and the 

STB Rules. 

2. Amtrak objects to Definition 13 to the extent the definition of "identify" purports 

to impose obligations beyond those imposed by the STB Rules and seeks information protected 

by the attorney-client privilege or work-product doctrine. 

3. Amtrak objects to Definition 21 on the ground that the definition of "public 

benefit" is not limited to subparagraph (i) of 49 U.S.C. § 22701(2)(A) as CN represents in 

Definition 21, but also includes subparagraph (ii) of 49 U.S.C. § 22701(2)(A) and 49 U.S.C. § 

22701(2)(B). 

RESPONSES TO SPECIFIC REOUESTS FOR ADMISSION 

REOUEST FOR ADMISSION NO. 1 

Admit that, between signing the 2011 Operating Agreement and initiating the present 

proceeding, Amtrak made no requests to CN or its affiliates to use facilities of or have services 

provided by CN or its affiliates for purposes of regularly scheduled Amtrak service on any rail 
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lines or segments of rail lines other than the Rail Lines as defined in the 2011 Operating 

Agreement. 

RESPONSE TO REQUEST FOR ADMISSION NO. 1 

Amtrak objects to this Request for Admission on the ground that it is compound. Subject 

to and without waiving Amtrak's foregoing general and specific objections, Amtrak denies 

Request for Admission No. 1. 

REQUEST FOR ADMISSION NO. 2 

Admit that no element of the Base Compensation under the 2011 Operating Agreement 

was intended by Amtrak to include compensation to IC or GTW for delays to their freight trains 

that would not have occurred but for Amtrak's trains. 

RESPONSE TO REQUEST FOR ADMISSION NO. 2 

Amtrak objects to this Request for Admission on the ground that it is compound. Amtrak 

further objects to this Request for Admission on the ground that the 2011 Operating Agreement 

is the best evidence of what the parties intended with respect to Base Compensation under the 

2011 Operating Agreement and that no other evidence of such intent is relevant, calculated to 

lead to the discovery of admissible evidence, or admissible. Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak responds as follows: Amtrak admits 

that no element of the Base Compensation under the 2011 Operating Agreement is specifically 

allocated to "delays to freight trains," whether or not those delays would have occurred but for 

Amtrak's trains. Except as expressly admitted herein, Amtrak denies Request for Admission No. 

2. 
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REQUEST FOR ADMISSION NO. 3 

Admit that Amtrak has provided no discrete funds or compensation or payments to CN 

for capital improvements on IC' s or GTW' s lines since it began operating passenger trains on 

those lines. 

RESPONSE TO REQUEST FOR ADMISSION NO. 3 

Amtrak objects to this Request for Admission on the grounds that it is compound and 

vague and ambiguous with respect to use of the terms "discrete funds" and "capital 

improvements." Subject to and without waiving Amtrak's foregoing general and specific 

objections, Amtrak denies Request for Admission No. 3. 

REQUEST FOR ADMISSION NO. 4 

Admit that Amtrak has increased the number of trains it operates on IC's and GTW's 

lines from 8 trains per day on IC and none on GTW in 1971, to 16 trains per day on IC and 8 

trains per day on GTW at present. 

RESPONSE TO REQUEST FOR ADMISSION NO. 4 

Amtrak objects to this Request for Admission on the grounds that it is compound. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak 

admits that the number of Amtrak trains operated on GTW' s lines increased from none in 1971, 

to 8 trains per day at present. Except as expressly admitted herein, Amtrak denies Request for 

Admission No. 4. 

RESPONSES TO SPECIFIC REQUESTS FOR PRODUCTION OF DOCUMENTS 

Amtrak states that the vast majority of documents potentially responsive to these requests 

are maintained on Amtrak's computer systems in electronic format. The process for identifying, 

gathering, uploading, reviewing and producing responsive documents is underway, but as of the 
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date of these responses is not completed. Amtrak expects that CN is undertaking similar steps to 

gather and produce documents responsive to Amtrak's requests for production. Amtrak states 

that it will produce its documents at a mutually agreeable date and location. 

Amtrak incorporates by reference its general objections in response to each of CN' s 

Requests for Production set forth below. Expressly reserving its right to amend and supplement 

its responses to any and all of these Requests for Production, Amtrak makes the following 

specific objections and responses while reserving the right to make additional objections as may 

be deemed appropriate during the course of this proceeding: 

REQUEST FOR PRODUCTION NO. 1 

If your response to Request for Admission ("RF A") #1 was anything other than an 

unqualified admission, please produce all documents relating to requests to CN or its affiliates to 

use facilities of or have services provided by CN or its affiliates for purposes of regularly 

scheduled Amtrak service on any rail lines or segments of rail lines other than the Rail Lines as 

defined in the 2011 Operating Agreement. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 1 

Amtrak objects to this Request for Production on the ground that it is overbroad. Subject 

to and without waiving Amtrak's foregoing general and specific objections, Amtrak will produce 

responsive, non-privileged documents at a time and place and in a format mutually agreed upon 

by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 2 

If your response to RFA #2 was anything other than an unqualified admission, please 

produce all documents relating to Base Compensation under the 2011 Operating Agreement for 

delays to the freight trains of CN that would not have occurred but for Amtrak's trains. 
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RESPONSE TO REOUEST FOR PRODUCTION NO. 2 

Amtrak objects to this Request for Production on the ground that it is overbroad. Amtrak 

further objects to this Request for Production on the ground that the 2011 Operating Agreement 

is the best evidence of what the parties intended with respect to Base Compensation under the 

2011 Operating Agreement, that the 2011 Operating Agreement is equally available to CN 

because it is in CN' s possession, and that no other evidence of such intent is relevant, calculated 

to lead to the discovery of admissible evidence, or admissible. Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak responds that it will not produce any 

documents in response to this Request for Production. 

REOUEST FOR PRODUCTION NO. 3 

If your response to RFA #3 was anything other than an unqualified admission, please 

produce all documents relating to any funding by Amtrak or payment by Amtrak to CN for 

capital improvements on CN' s lines since it began operating passenger trains on those lines. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 3 

Amtrak objects to this Request for Production on the ground that it is overbroad. Subject 

to and without waiving Amtrak's foregoing general and specific objections, Amtrak will produce 

responsive, non-privileged documents at a time and place and in a format mutually agreed upon 

by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 4 

If your response to RFA #4 was anything other than an unqualified admission, please 

produce all documents relating to the number of trains operated by Amtrak on CN's lines in 1971 

and 1972. 
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RESPONSE TO REOUEST FOR PRODUCTION NO. 4 

Amtrak objects to this Request for Production on the ground that it is overbroad. Subject 

to and without waiving Amtrak's foregoing general and specific objections, Amtrak will produce 

responsive, non-privileged documents at a time and place and in a format mutually agreed upon 

by Amtrak and CN. 

REOUEST FOR PRODUCTION NO. 5 

Please produce all of Amtrak's Operating Agreements, including amendments, 

attachments, exhibits, and schedules thereto, with Host Railroads, in force at any time since 

1971. 

RESPONSE TO REOUEST FOR PRODUCTION NO. 5 

Amtrak objects to this Request for Production on the grounds that it is overbroad as to 

time, unduly burdensome and oppressive. Amtrak further objects to this Request for Production 

to the extent it seeks documents neither relevant to nor calculated to lead to the discovery of 

admissible evidence in this proceeding. To the extent this Request for Production seeks 

operating agreements between Amtrak and CN, Amtrak further objects on the ground that these 

documents are equally available to, and in the possession, custody or control of, CN. To the 

extent this Request for Production seeks operating agreements between Amtrak and any Host 

Railroad other than CN, Amtrak further objects on the ground that the operating agreements 

contain highly confidential and commercially sensitive information of third parties. Subject to 

and without waiving Amtrak's foregoing general and specific objections, Amtrak responds that it 

will not produce any documents in response to this Request for Production. 
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REQUEST FOR PRODUCTION NO. 6 

Please produce all agreements, including any amendments, exhibits, attachments or 

schedules thereto, in force at any time since 2008, relating to any hosting by Amtrak of non­

Amtrak passenger service on rail lines owned, leased, or operated by Amtrak. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 6 

Amtrak objects to this Request for Production on the grounds that it is compound and 

seeks documents neither relevant to nor calculated to lead to the discovery of admissible 

evidence in this proceeding. Amtrak further objects on the ground that this Request for 

Production seeks agreements that contain highly confidential and commercially sensitive 

information of third parties. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak responds that it will not produce any documents in response to this 

Request for Production. 

REQUEST FOR PRODUCTION NO. 7 

Please produce all documents relating to compensation received or sought by Amtrak for 

delays or interference to Amtrak trains due to hosting any non-Amtrak passenger service on rail 

lines owned, leased, or operated by Amtrak. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 7 

Amtrak objects to this Request for Production on the ground that is vague and 

ambiguous. Amtrak further objects to this Request for Production on the grounds that it is 

compound and seeks documents neither relevant to nor calculated to lead to the discovery of 

admissible evidence in this proceeding. Subject to and without waiving Amtrak's foregoing 

general and specific objections, Amtrak responds that it will not produce any documents in 

response to this Request for Production. 
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REQUEST FOR PRODUCTION NO. 8 

Please produce all documents relating to any consideration of, or communications 

regarding, actual or potential capital expenditures (whether by Amtrak or by the Host Railroad or 

by other entities or jointly) or contributions to capital expenditures to improve, facilitate, or 

reduce costs associated with Amtrak service on any Host Railroad's tracks since 2003. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 8 

Amtrak objects to this Request for Production on the ground that is vague and ambiguous 

and calls for speculation, including as it relates to "potential capital expenditures." Amtrak 

further objects to this Request for Production on the grounds that it is compound, overbroad, 

including as to time, unduly burdensome and oppressive, and seeks documents neither relevant 

to nor calculated to lead to the discovery of admissible evidence in this proceeding to the extent 

Host Railroad is defined to include railroads other than IC or GTW. Subject to and without 

waiving Amtrak's foregoing general and specific objections, Amtrak will produce any 

responsive, non-privileged documents related to actual capital expenditures to improve, facilitate 

or reduce costs associated with Amtrak's service on CN' s tracks for the time period between 

2008 and the present at a time and place and in a format mutually agreed upon by Amtrak and 

CN. 

REQUEST FOR PRODUCTION NO. 9 

Please produce all documents from 2006 to the present relating to monies earmarked or 

otherwise available to Amtrak to fund, contribute to, or compensate a Host Railroad for capital 

expenditures or capacity or infrastructure improvements on the rail lines of any Host Railroad. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 9 

Amtrak objects to this Request for Production on the grounds that it is compound, 

overbroad, unduly burdensome and oppressive, and vague and ambiguous with respect to use of 
14 



the terms "otherwise available" and "earmarked". Amtrak further objects to this Request for 

Production on the ground that it seeks documents neither relevant to nor calculated to lead to the 

discovery of admissible evidence in this proceeding to the extent it seeks information relating to 

Host Railroads other than IC or GTW. Subject to and without waiving Amtrak's foregoing 

general and specific objections, Amtrak will produce any responsive, non-privileged documents 

related to any funds allocated to Amtrak for the specific purpose of compensating CN for capital 

expenditures or capacity or infrastructure improvements on CN' s rail lines for the time period 

between 2008 and the present at a time and place and in a format mutually agreed upon by 

Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 10 

Please produce all documents from 2006 to the present relating to Amtrak efforts to 

obtain funds from public or private sources for capital expenditures or capacity or infrastructure 

improvements on the rail lines of any Host Railroad. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 10 

Amtrak objects to this Request for Production on the grounds that it is compound, 

overbroad, including as to time, unduly burdensome and oppressive, and seeks documents 

neither relevant to nor calculated to lead to the discovery of admissible evidence in this 

proceeding to the extent Host Railroad is defined to include railroads other than IC or GTW. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak will 

produce any responsive, non-privileged documents related to any Amtrak efforts to obtain funds 

for capital expenditures or capacity or infrastructure improvements on CN' s rail lines for the 

time period between 2008 and the present at a time and place and in a format mutually agreed 

upon by Amtrak and CN. 
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REQUEST FOR PRODUCTION NO. 11 

Please produce all documents from 2006 to the present relating to any determination or 

consideration by or within Amtrak of whether and what infrastructure investment would be 

necessary, appropriate, or desirable to improve the performance of or reduce costs associated 

with the Relevant Services, and of potential sources of funding therefor. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 11 

Amtrak objects to this Request for Production on the grounds that it is compound and 

overbroad, including as to time. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak will produce any responsive, non-privileged documents for the time 

period between 2008 and the present at a time and place and in a format mutually agreed upon by 

Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 12 

Please produce all documents from 2008 to the present relating to Amtrak's analysis or 

consideration of compensation terms for a future Operating Agreement with CN, including Base 

Compensation, Performance Payments, and Penalties. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 12 

Amtrak objects to this Request for Production on the ground that it is overbroad, 

including with respect to use of the term "compensation terms" and as to time. Amtrak further 

objects to this Request for Production as it seeks documents neither relevant nor calculated to 

lead to the discovery of admissible evidence in this proceeding. Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak will produce any responsive, non-

privileged documents related to the renegotiation of Base Compensation, Performance Payments, 
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and Penalties for the 2011 Operating Agreement at a time and place and in a format mutually 

agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 13 

Please produce all documents from 2008 to the present relating to organizational chart( s) 

and other documentation reflecting all employees, former employees, agents, or other 

representatives of Amtrak involved with (a) communications, negotiation, or contracting with, or 

compensating, Host Railroads, (b) scheduling of Amtrak trains on lines not entirely owned or 

controlled by Amtrak, (c) operating Amtrak trains on lines not entirely owned or controlled by 

Amtrak, ( d) monitoring, recording, reporting, or evaluating the performance of Amtrak trains on 

lines not entirely owned or controlled by Amtrak, (e) Amtrak's budget or Amtrak's policies, 

analyses, reviews or deliberations relating to infrastructure investment on lines not entirely 

owned or controlled by Amtrak, and (f) Amtrak's relationships with IC and GTW. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 13 

Amtrak objects to this Request for Production on the grounds that it is compound, 

overbroad, unduly burdensome and oppressive, and seeks documents neither relevant to nor 

calculated to lead to the discovery of admissible evidence in this proceeding to the extent it 

requests documents related to railroads or rail lines other than those owned, leased or operated by 

IC or GTW. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak will produce organizational charts responsive to this request. 

REQUEST FOR PRODUCTION NO. 14 

Please produce all documents from 2008 to the present relating to communications 

between and among Amtrak employees, or between and among Amtrak employees and former 
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employees, relating to the classification or coding of delays to Amtrak trains for HRD or for 

purposes of any Operating Agreement. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 14 

Amtrak objects to this Request for Production on the grounds that it is overbroad and 

potentially seeks documents neither relevant to nor calculated to lead to the discovery of 

admissible evidence in this proceeding. Subject to and without waiving Amtrak's foregoing 

general and specific objections, Amtrak will produce any responsive, non-privileged documents 

related to any Amtrak communications pertaining to the classification or coding of delays to 

Amtrak trains on CN' s lines for HRD or for purposes of the 2011 Operating Agreement at a time 

and place and in a format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 15 

Please produce all documents from 2008 to the present relating to instructions, training, 

procedures, manuals, guidelines, or policies, for completing CDRs or for conductors, engineers, 

or assistant engineers otherwise to record information relating to delays to Amtrak trains for the 

Relevant Services, including the Service Standards Manual for Train Service and On-Board 

Service Employees, Amtrak's Delay Data Recording Policy, and like instruction, training, or 

policy guides or manuals. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 15 

Amtrak objects to the Request for Production on the grounds that it is compound, 

overbroad and unduly burdensome. Subject to and without waiving Amtrak's foregoing general 

objections, Amtrak will produce any responsive, non-privileged documents at a time and place 

and in a format mutually agreed upon by Amtrak and CN. 

18 



REQUEST FOR PRODUCTION NO. 16 

Please produce all documents relating to the number of passengers loading and unloading 

on particular trains at each station on the Relevant Services, any analyses or projections of the 

number of passengers on particular trains of the Relevant Services and between particular 

segments of the Relevant Services and any analyses of ridership trends or factors affecting 

ridership for the Relevant Services. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 16 

Amtrak objects to this Request for Production on the grounds that it is compound and 

seeks documents neither relevant to nor calculated to lead to the discovery of admissible 

evidence in this proceeding. Amtrak further objects to this Request for Production to the extent 

it seeks documents, analyses or projections that contain highly confidential and commercially 

sensitive information. Subject to and without waiving Amtrak's foregoing general and specific 

objections, Amtrak will produce any responsive, non-privileged documents at a time and place 

and in a format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 17 

Please produce all documents relating to passenger ticket revenue generated by Amtrak 

on the Relevant Services, and on each segment thereof, including but not limited to any data, 

measurements, analyses, estimates, or projections of revenue on particular trains and between 

particular segments and any analyses of revenue trends or factors affecting revenue. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 17 

Amtrak objects to this Request for Production on the grounds that it is overbroad and 

seeks documents neither relevant to nor calculated to lead to the discovery of admissible 

evidence in this proceeding. Amtrak further objects to this Request for Production to the extent 
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it seeks documents that contain highly confidential and commercially sensitive information. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak will 

produce any responsive, non-privileged documents at a time and place and in a format mutually 

agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 18 

Please produce all documents relating to Amtrak's pricing of passenger tickets on the 

Relevant Services, including for individual segments, and including any documents relating to 

the relationship, if any, between ticket price and ridership. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 18 

Amtrak objects to this Request for Production on the grounds that it seeks documents 

neither relevant to nor calculated to lead to the discovery of admissible evidence in this 

proceeding. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak responds that it will not produce any documents in response to this Request for 

Production. 

REQUEST FOR PRODUCTION NO. 19 

Please produce all documents relating to any federal subsidies or state subsidies sought or 

received by Amtrak from 2010 to the present. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 19 

Amtrak objects to this Request for Production on the grounds that it is overbroad and 

seeks documents neither relevant to nor calculated to lead to the discovery of admissible 

evidence in this proceeding. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak will produce any responsive, non-privileged documents sufficient to 

reflect any federal or state funding it has sought since 2010 for Amtrak services operated on 

CN's rail lines at a time and place and in a format mutually agreed upon by Amtrak and CN. 
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REQUEST FOR PRODUCTION NO. 20 

Please produce all documents from 2007 to the present relating to analyses, projections, 

or quantifications of the Public Benefit of Amtrak's services or any aspect thereof, including 

changes in Public Benefit due to changes in OTP. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 20 

Amtrak objects to this Request for Production on the grounds that it is overbroad 

particularly as to time, vague and ambiguous, includes the improper and objectionable term 

"Public Benefit" as described above, and seeks documents neither relevant to nor calculated to 

lead to the discovery of admissible evidence in this proceeding. Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak responds that it will not produce any 

documents in response to this Request for Production. 

REQUEST FOR PRODUCTION NO. 21 

Please produce all documents from 2008 to the present relating to (a) any consideration 

or analysis by, within, or for Amtrak of any measures that Amtrak, CN, Amtrak and IC together, 

or Amtrak and GTW together might take to improve the OTP of, and reduce delays to Amtrak 

trains for, the Relevant Services, (b) any measures taken or proposed by Amtrak to improve the 

OTP of, and reduce delays to Amtrak trains for, the Relevant Services, and/or (c) any measures 

taken or proposed by CN, or by CN and Amtrak together, to improve the OTP of, and reduce 

delays to Amtrak trains for, the Relevant Services. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 21 

Amtrak objects to this Request for Production on the grounds that it is compound and 

overbroad. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak will produce any responsive, non-privileged documents at a time and place and in a 

format mutually agreed upon by Amtrak and CN. 
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REQUEST FOR PRODUCTION NO. 22 

Please produce all documents from 2008 to the present relating to any consideration or 

analysis by, within, or for Amtrak of any measures that any third party (other than Amtrak or IC 

or GTW) might take to improve the OTP of, and reduce delays to the Amtrak trains for, the 

Relevant Services. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 22 

Amtrak objects to this Request for Production on the ground that it is overbroad. Subject 

to and without waiving Amtrak's foregoing general and specific objections, Amtrak will produce 

any responsive, non-privileged documents at a time and place and in a format mutually agreed 

upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 23 

Please produce all documents from 2008 to the present relating to (a) any request made 

by IC or GTW for correction of CD Rs, including Amtrak's internal analyses and responses, and 

(b) Amtrak's procedures, criteria, protocols, instructions, directions, and guidance for handling 

requests made by Host Railroads for correction of CD Rs. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 23 

Amtrak objects to this Request for Production on the grounds that it is compound and 

overbroad and seeks documents that are equally available to, and in the possession of, CN. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak will 

produce any responsive, non-privileged documents at a time and place and in a format mutually 

agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 24 

Please produce all documents from 2008 to the present relating to any consideration or 

analysis by, within, or for Amtrak of (a) the accuracy, reliability, definition, or significance of 
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the PRIIA Metrics, (b) the criteria used by Amtrak to identify and categorize delays as FTI or 

other HRD, and/or (c) whether to revise the aforementioned metrics or criteria. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 24 

Amtrak objects to this Request for Production on the ground that it is vague and 

ambiguous. Amtrak further objects to this Request for Production on the grounds that it is 

compound and overbroad. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak will produce any responsive, non-privileged documents at a time and 

place and in a format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 25 

Please produce all documents from 2008 to the present relating to any disagreements or 

relief items, whether resolved or not, between Amtrak and IC or GTW, regarding the OTP of, or 

delays to, or the classification of or attribution of responsibility for delays to, Amtrak trains 

included in the Relevant Services. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 25 

Amtrak objects to this Request for Production on the grounds that it is compound, 

overbroad, and seeks documents that are equally available to, and in the possession of, CN. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak will 

produce any responsive, non-privileged documents at a time and place and in a format mutually 

agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 26 

Please produce all documents from 2008 to the present relating to the costs or burdens, to 

Amtrak and to IC and GTW, of administering the contractual system for determining 

Performance Payments and Penalties for the Relevant Services. 
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RESPONSE TO REQUEST FOR PRODUCTION NO. 26 

Amtrak objects to this Request for Production on the ground that it is vague and 

ambiguous, including as it relates to the term "burdens". Amtrak further objects to this Request 

for Production on the grounds that it is compound and overbroad, and seeks documents that are 

equally available to, and in the possession of, CN. Subject to and without waiving Amtrak's 

foregoing general and specific objections, Amtrak will produce any responsive, non-privileged 

documents at a time and place and in a format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 27 

Please produce all documents from 2008 to the present relating to the costs or burdens, to 

Amtrak, to FRA, and to CN, of administering the PRIIA Metrics for the Relevant Services. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 27 

Amtrak objects to this Request for Production on the ground that it is vague and 

ambiguous, including as it relates to the term "burdens". Amtrak further objects to this Request 

for Production on the grounds that it is compound, overbroad as to time, and seeks documents 

that are equally available to, and/or in the possession, custody or control of, CN. Subject to and 

without waiving Amtrak's foregoing general and specific objections, Amtrak will produce any 

responsive, non-privileged documents at a time and place and in a format mutually agreed upon 

by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 28 

Please produce all documents discussing or analyzing changes in the OTP of the Relevant 

Services since October 1, 2010, and the reasons for or causes of such changes. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 28 

Amtrak objects to this Request for Production on the grounds that it is compound and 

overbroad. Subject to and without waiving Amtrak's foregoing general and specific objections, 
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Amtrak will produce any responsive, non-privileged documents at a time and place and in a 

format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 29 

Please produce all documents relating to the decision or determination by Amtrak or FRA 

not to publish PRIIA Metrics for Host Railroad rail segments shorter than 15 miles. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 29 

Amtrak objects to this Request for Production on the grounds that it seeks documents 

neither relevant to nor calculated to lead to the discovery of admissible evidence in this 

proceeding. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak will produce any responsive, non-privileged documents at a time and place and in a 

format mutually agreed upon by Amtrak and CN. 

REQUEST FOR PRODUCTION NO. 30 

Simultaneous with the filing or submission of written testimony by a witness relied upon 

by Amtrak in this proceeding, please produce all W orkpapers of, all materials relied upon by, 

and all materials used or consulted in the course of the preparation of such testimony. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 30 

Amtrak objects to this Request for Production to the extent it seeks documents or 

information protected by the attorney-client privilege or the work-product doctrine or beyond 

what is required by the STB Rules to be served on CN with Amtrak filings. Amtrak further 

objects to this Request for Production on the ground that it is premature and thus not susceptible 

to answer. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak responds that, consistent with Board regulations, it will serve on CN non-privileged 
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material relied upon at the time of the filings or submission of written testimony by a witness 

relied upon by Amtrak in this proceeding. 

REQUEST FOR PRODUCTION NO. 31 

Please produce all documents identified in response to the Interrogatories below, and all 

documents used or consulted in the course of the preparation of your response to each of those 

Interrogatories. 

RESPONSE TO REQUEST FOR PRODUCTION NO. 31 

Amtrak objects to this Request for Production to the extent it seeks documents or 

information protected by the attorney-client privilege or the work-product doctrine. Amtrak 

further objects to this Request for Production on the ground that it is overbroad with respect to its 

request for "documents used or consulted" in the course of preparing responses to the 

Interrogatories identified below. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak will produce the responsive, non-privileged documents described in 

the responses to the Interrogatories below at a time and place and in a format mutually agreed 

upon by Amtrak and CN. 

SPECIFIC ANSWERS AND OBJECTIONS TO INTERROGATORIES 

Amtrak incorporates by reference its general objections in response to each of CN's 

interrogatories set forth below. To the extent an interrogatory permissibly calls for the 

production of documents, CN is directed to the documents which will be produced in response to 

CN' s Requests for Production at a mutually agreeable time and place. Amtrak states that the 

following responses are true and complete to the best of its knowledge at this time, while 

reserving the right to identify additional facts or documents, amend or supplement any answer, or 

raise additional objections during the course of this proceeding. 
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INTERROGATORY NO. 1: 

Identify each person who supplied information for, who was consulted in connection 

with, or who participated in preparation of the answers to these interrogatories. As to each such 

person, identify the answer(s) for (or in which) he or she was consulted, supplied information, or 

participated. 

RESPONSE TO INTERROGATORY 1: 

Subject to and without waiving Amtrak's foregoing general objections, Amtrak responds 

as follows: 

William Auve, Jr. 
Assistant Controller Capital & Costing 
Interrogatory No. 19 

RoryBeelek 
Senior Director Grant Administration 
Interrogatory No. 19 

James Blair 
Senior Director Host Railroad Contract Management 
Interrogatory No. 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 

Jane Brophy 
Senior Officer, Host Railroads 
Interrogatory No. 19 

Robin Buonopane 
Director Finance Accounts Payable 
Interrogatory No. 19 

Kelly Cunningham 
Senior Officer, Host Railroad Development 
Interrogatory No. 13, 14. 15, 18, 21 

Charles Farmer, III 
Assistant Vice President Financial Planning 
Interrogatory No. 19 
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Michael Franke 
Chief, State Government Contracts 
Interrogatory No. 11, 12, 19 

George Genge 
Manager Operations Support 
Interrogatory No. 13, 18 

Ronald Gonzalez 
Operations Supervisor 
Interrogatory No. 13, 23 

Bruce Hillblom 
Senior Director State Partnerships 
Interrogatory No. 11, 12 

Rich Hyer 
Senior Officer, Host Railroad Invoice Administration 
Interrogatory No. 18 

Thomas Kirk 
Deputy General Manager Southeast 
Interrogatory No. 14, 16 

James Klaiber 
Principal Host Railroad Management 
Interrogatory No. 11, 12 

David Klouda 
Division Engineer Central 
Interrogatory No. 19 

Don Kushto 
Principal Host Railroad Development 
Interrogatory No. 19 

Jason Maga 
Director Host Railroads 
Interrogatory No. 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 23 

Jacklyn Meredith-Batchelor 
Associate General Counsel - Corporate Affairs 
Interrogatory No. 11 
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Robert Ripperger 
Principal Officer, Technical Writing & Comm Sup 
Interrogatory No. 20 

Richard Salmon, Jr. 
Senior Director Scheduling 

Moe Savoy 
Deputy General Manager Central 
Interrogatory No. 13, 14, 16 

Benjamin Sheets 
Assistant Superintendent Rd Ops 
Interrogatory No. 13, 14 

Christine Suchy 
Principal Officer Capital Investment Program Management 
Interrogatory No. 19 

James Sundman 
Senior Director Rider Analysis 
Interrogatory No. 18 

Paul Vilter 
Assistant Vice President Host Railroads 
Interrogatory No. 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 23 

Albert Wal ton, Jr. 
Director Contract Operations 
Interrogatory No. 13, 14, 15, 16, 21, 23 

John Wojciechowski 
Director Customer Relations 
Interrogatory No. 17 

INTERROGATORY NO. 2: 

Identify each person who has, claims to have, or is likely to have knowledge, 

information, or documents relevant to the proceeding. Describe with particularity the knowledge, 

information, or documents that Amtrak believes each such person possesses. 
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RESPONSE TO INTERROGATORY 2: 

Amtrak objects to this Interrogatory on the grounds that is overbroad, unduly burdensome 

and oppressive and calls for speculation. Amtrak further objects to this Interrogatory to the 

extent it seeks information that is redundant and duplicative of other Interrogatories. Subject to 

and without waiving Amtrak's foregoing general and specific objections, Amtrak states that, 

based on its investigation up to the present time, persons who are likely to have knowledge, 

information or documents relevant to this proceeding other than those listed in response to 

Interrogatory No. 1 are: 

William Sheridan 
Chief, Market Research & Analysis 

Nancy Miller 
Director Finance 

Jason Harrell 
Assistant Superintendent Rd Ops 

Morgan Connell 
Program Analyst 

Dick Salmon 
Senior Director, Scheduling 

Barbara Bruce 
Director Scheduling 

Ronald Blaine 
ARRA Program Director Stations & Facilities Construction 

Timothy Berg 
Accounting Director, Host Railroads 

Joyce Dolan 
Manager, Records Management 
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INTERROGATORY NO. 3: 

Identify all witnesses Amtrak may rely upon or refer to in the course of this proceeding 

and describe with particularity the subject matter and the substance of each witness's anticipated 

testimony. 

RESPONSE TO INTERROGATORY 3: 

Amtrak objects to this Interrogatory on the ground that is overbroad and premature. 

Amtrak further objects to this Interrogatory to the extent it seeks information that is redundant 

and duplicative of other Interrogatories. Subject to and without waiving Amtrak's foregoing 

general and specific objections, Amtrak responds that it will not provide any answer to this 

Interrogatory at this time. 

INTERROGATORY NO. 4: 

Describe with particularity all of Amtrak's records management and retention policies 

affecting documents and information potentially relevant to this proceeding. 

RESPONSE TO INTERROGATORY 4: 

Subject to and without waiving Amtrak's foregoing general objections, Amtrak will 

produce the relevant business records from which this information can be derived or ascertained 

by CN as easily as it can by Amtrak in accordance with 49 C.F.R. § l 114.26(b) and Instruction 

11. 

INTERROGATORY NO. 5: 

Identify and describe with particularity all Amtrak record management systems that may 

contain any documents or information potentially relevant to this proceeding. 
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RESPONSE TO INTERROGATORY 5: 

Amtrak objects to this Interrogatory on the ground that it is overbroad, vague and 

ambiguous with respect to use of the terms "record management systems" and "information 

potentially relevant to this proceeding", and redundant and duplicative of other Interrogatories. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak 

states that it has identified the following databases and document management systems that may 

contain documents relevant to the issues in dispute: 

ARROW 

On-Time Performance Monitoring System 

Microsoft Outlook 

FileSite 

Documentum 

SalesForce 

Enterprise Data Warehouse 

Customer Service Performance Metrics Integrator (CSPMI) 

Remedy database 

INTERROGATORY NO. 6: 

Identify all current or former employees or other representatives of Amtrak who created, 

edited, authorized, or may presently be in possession of any documents related to this 

proceeding. As to each employee or other representative, identify the time period during which 

he or she participated, the role he or she served, the functions he or she performed, and the 

records he or she possesses or is likely to possess. 
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RESPONSE TO INTERROGATORY 6: 

Amtrak objects to this Interrogatory on the grounds that it is overbroad, unduly 

burdensome and oppressive, including to the extent that it would require the identification of 

individuals whose participation in "tbis proceeding" might have been negligible, immaterial or of 

no probative value .. Amtrak also objects to this Interrogatory on the grounds that it is vague and 

calls for speculation regarding "any documents related to this proceeding." Amtrak further 

objects to this Interrogatory to the extent it seeks information that is redundant and duplicative of 

other Interrogatories and which can be ascertained by examining the face of the documents that 

will be produced to CN. Subject to and without waiving Amtrak's foregoing general and 

specific objections, Amtrak incorporates by reference its Responses to Interrogatory Nos. 1 and 2 

above. Additionally, Amtrak will produce business records in response to CN' s requests for 

discovery from which this information can be derived or ascertained by CN as easily as it can by 

Amtrak in accordance with 49 C.F.R. § 1114.26(b) and Instruction 11. To the extent that 

specific document(s) are produced for which this information is relevant to this proceeding and 

not otherwise ascertainable from the documents produced, Amtrak will consider specific requests 

by CN for the identity of the author(s) of that document. 

INTERROGATORY NO. 7: 

State and describe with particularity your position with respect to the first issue listed in 

your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013, 

including what, if any role, HRD should play in determining compensation, and identify all facts 

and documents that you contend support that position. 
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RESPONSE TO INTERROGATORY 7: 

Amtrak objects to this Interrogatory on the ground that it is premature and thus not 

susceptible to answer at this time. Subject to and without waiving Amtrak's foregoing general 

and specific objections, Amtrak responds that it will not be providing an answer at this time. 

Amtrak's Opening Submission will provide Amtrak's argument and support in connection with 

this issue. 

INTERROGATORY NO. 8: 

State and describe with particularity your position with respect to the second issue listed 

in your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013, 

including what, if any role, HRD should play in determining Penalties, and identify all facts and 

documents that you contend support that position. 

RESPONSE TO INTERROGATORY 8: 

Amtrak objects to this Interrogatory on the ground that it is premature and thus not 

susceptible to answer at this time. Subject to and without waiving Amtrak's foregoing general 

and specific objections, Amtrak responds that it will not be providing an answer at this time. 

Amtrak's Opening Submission will provide Amtrak's argument and support in connection with 

this issue. 

INTERROGATORY NO. 9: 

State and describe with particularity your position with respect to the third issue listed in 

your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013 and 

identify all facts and documents that you contend support that position. 

RESPONSE TO INTERROGATORY 9: 

Amtrak objects to this Interrogatory on the ground that it is premature and thus not 

susceptible to answer at this time. Subject to and without waiving Amtrak's foregoing general 
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and specific objections, Amtrak responds that it will not be providing an answer at this time. 

Amtrak's Opening Submission will provide Amtrak's argument and support in connection with 

this issue. 

INTERROGATORY N0.10: 

State and describe with particularity your position with respect to the fourth issue listed in 

your Statement Identifying Disputed Issues, filed in this proceeding on October 24, 2013 and 

identify all facts and documents that you contend support that position. 

RESPONSE TO INTERROGATORY 10: 

Amtrak objects to this Interrogatory on the ground that it is premature and thus not 

susceptible to answer at this time. Subject to and without waiving Amtrak's foregoing general 

and specific objections, Amtrak responds that it will not be providing an answer at this time. 

Amtrak's Opening Submission will provide Amtrak's argument and support in connection with 

this issue. 

INTERROGATORY 11: 

Identify and describe with particularity all efforts you have made from May 1, 2011, to 

the present to make an agreement with CN or its affiliates to use facilities of, and have services 

provided by, CN or its affiliates, on any rail lines, or segments of rail lines, other than the Rail 

Lines as defined in the 2011 Operating Agreement. 

RESPONSE TO INTERROGATORY 11: 

Amtrak objects to this Interrogatory on the ground that it makes requests previously made 

and responded to. Subject to and without waiving Amtrak's foregoing general and specific 

objections. Amtrak responds as follows: Amtrak will produce the relevant business records 

from which this information can be derived or ascertained by CN as easily as it can by Amtrak in 

accordance with 49 C.F.R. § 1114.26(b) and Instruction 11. 
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INTERROGATORY 12: 

Identify and describe with particularity all passenger rail services you propose to operate, 

and all your plans relating to such proposals, that would use facilities of, and have services 

provided by, CN or its affiliates, on any rail lines, or segments of rail lines, other than the Rail 

Lines as defined in the 2011 Operating Agreement. 

RESPONSE TO INTERROGATORY 12: 

Amtrak objects to this Interrogatory on the ground that it makes requests previously made 

and responded to. Amtrak also objects to this Interrogatory on the grounds that it is overbroad 

and vague, and calls for speculation. Subject to and without waiving Amtrak's foregoing general 

and specific objections, Amtrak will produce the relevant business records from which this 

information can be derived or ascertained by CN as easily as it can by Amtrak in accordance 

with 49 C.F.R. § l 114.26(b) and Instruction 11. 

INTERROGATORY 13: 

Describe with particularity Amtrak's policies, procedures, and practices relating to (a) 

communications with dispatchers and other employees of CN, (b) the recording, coding, 

measurement, reporting, and description of delays to Amtrak trains as HRD or for purposes of 

any Operating Agreement, and (c) the recording, coding, measurement, and reporting of OTP. 

RESPONSE TO INTERROGATORY 13: 

Amtrak objects to this Interrogatory on the grounds that it is compound, vague, 

ambiguous, and overbroad, including with respect to use of the term "practices", and seeks 

documents neither relevant to nor calculated to lead to the discovery of admissible evidence in 

this proceeding with respect to its request for information relating to "any Operating Agreement" 

rather than the 2011 Operating Agreement. Subject to and without waiving Amtrak's foregoing 

general and specific objections, Amtrak will produce the relevant business records from which 
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this information can be derived or ascertained by CN as easily as it can by Amtrak in accordance 

with 49 C.F.R. § 11l4.26(b) and Instruction 11. 

INTERROGATORY 14: 

Describe with particularity how the policies, procedures, and practices described in 

response to Interrogatory No. 13 above are communicated to Amtrak's conductors, assistant 

conductors, engineers, and second engineers. 

RESPONSE TO INTERROGATORY 14: 

Amtrak objects to this Interrogatory on the grounds that it is vague, ambiguous, and 

overbroad, including with respect to use of the term "practices,". Subject to and without waiving 

Amtrak's foregoing general and specific objections, and with the limitation noted in 

Interrogatory No. 13 above, Amtrak will produce the relevant business records from which this 

information can be derived or ascertained by CN as easily as it can by Amtrak in accordance 

with 49 C.F.R. § l 114.26(b) and Instruction 11. 

INTERROGATORY 15: 

Identify all changes to any policies, practices, or procedures described in response to 

Interrogatory No. 13 and describe with particularity the nature of each such change. 

RESPONSE TO INTERROGATORY 15: 

Amtrak objects to this Interrogatory on the grounds that it is vague, ambiguous and 

overbroad, including with respect to use of the term "practices". Subject to and without waiving 

Amtrak's foregoing general and specific objections, and with the limitation noted in 

Interrogatory No. 13 above, Amtrak will produce the relevant business records from which this 

information can be derived or ascertained by CN as easily as it can by Amtrak in accordance 

with 49 C.F.R. § 11 l 4.26(b) and Instruction 11. 
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INTERROGATORY 16: 

State whether any Amtrak employees are or have been evaluated, compensated, 

supervised, or disciplined based in whole or part on information they recorded or failed to record 

in CD Rs, and if so, identify the basis for this statement. 

RESPONSE TO INTERROGATORY 16: 

Amtrak objects to this Interrogatory on the grounds that it is compound and vague and 

ambiguous with respect to use of the term "supervised." Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak responds as follows: Amtrak 

conductors are tested, and receive counseling and/or coaching by their supervisors based on 

those tests and other observations, with respect to completion of CD Rs in accordance with the 

policies and procedures identified in the Response to Interrogatory No. 14 above. Conductors 

are not compensated or disciplined based in whole or in part on the information they recorded or 

failed to record in CDRs. 

INTERROGATORY 17: 

Identify all documents related to complaints, grievances, Ombudsman files, 

whistleblower disclosures, reports, and any other documents including criticism or an assessment 

regarding (a) Amtrak's operation of the Relevant Services, or (b) Amtrak's promulgation or 

implementation of policies, practices, or procedures for the monitoring, recording, coding, 

reporting, measurement, or description of delays to Amtrak trains. 

RESPONSE TO INTERROGATORY 17: 

Amtrak objects to this Interrogatory on the ground that it is compound. Amtrak further 

objects to this Interrogatory on the grounds that it is vague, ambiguous and overbroad, including 

with respect to use of the term "assessment." Subject to and without waiving Amtrak's 

foregoing general and specific objections, for (a) and (b) Amtrak will produce the relevant 
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business records in connection with the Relevant Services from which this information can be 

derived or ascertained by CN as easily as it can by Amtrak in accordance with 49 C.F.R. § 

l 114.26(b) and Instruction 11. 

INTERROGATORY 18: 

Identify all sources and stores of data maintained by Amtrak relating to the performance 

of the Relevant Services, including but not limited to data regarding delays to Amtrak trains and 

OTP. For each data set, describe what it contains, how it was collected, when it was collected, 

and who collected it. 

RESPONSE TO INTERROGATORY 18: 

Amtrak objects to this Interrogatory on the grounds that it is compound and vague and 

ambiguous with respect to use of the terms "stores" and "performance." Subject to and without 

waiving Amtrak's foregoing general and specific objections, Amtrak responds as follows: The 

primary sources and stores of data maintained by Amtrak relating to the operational performance 

of the Relevant Services is the OTP Monitoring System. At the end of each conductor's trip, the 

conductor faxes a CDR to Amtrak's Consolidated National Operations Center in Wilmington 

(CNOC), DE for entry into the OTP Monitoring System. Unless otherwise arranged, the 

conductor also faxes the CDR to the host railroad(s) for review. CNOC personnel have up to 

seven calendar days from a train origin date to finalize the CDR information in the OTP 

Monitoring System. During this seven-day window, any discrepancies found with the CDR data 

can be corrected in accordance with Amtrak's Delay Data Recording Policy. 

Amtrak train arrival and/or departure times at stations or at a non-station reporting point 

(OS) are kept for seven days in Amtrak's transaction based mainframe system called ARROW. 

The majority of the train OS times are transmitted electronically into ARROW through the 
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National Train Activity Monitoring System (NT AMS) and Electronic Data Interchange (EDI) 

messages. For locomotives equipped with a Train Communication Data (TCD) unit, the TCD 

unit communicates with the Global Positioning Satellite (GPS) system to determine the train' s 

location to process and transmit arrival and departure times to NTAMS. In the event the 

electronic OS times are unavailable or in error, manual adjustment is made to the OS times in 

ARROW. Station agents with the proper authority enter the observed station arrival or departure 

times manually into ARROW or, in the event there is not a station agent, the station caretaker or 

conductor notifies the appropriate off-site Amtrak agent of the actual arrival or departure time. 

The conductor records station arrival, station departure and passing point times on the CDR. If 

there is no electronic data recorded in ARROW for a reporting point, CNOC personnel will enter 

the conductor's recorded times into ARROW either after phone communication with the 

conductor (while on the train) or when the CDR is received by CNOC. OS reporting times can 

be corrected by authorized station agents or CNOC personnel if found to be in error. 

Amtrak will produce the relevant business records from which this and additional 

responsive information can be derived or ascertained by CN as easily as it can by Amtrak in 

accordance with 49 C.F.R. § l l l 4.26(b) and Instruction 11. 

INTERROGATORY 19: 

Identify and describe with particularity all sources of funding available or potentially 

available to Amtrak for infrastructure investment on Relevant Services or on lines traversed by 

Relevant Services. 

RESPONSE TO INTERROGATORY 19: 

Amtrak objects to this Interrogatory on the grounds that it calls for speculation with 

respect to funding "potentially available." Subject to and without waiving Amtrak's foregoing 
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general objections, Amtrak responds as follows: There is no source of funding available to 

Amtrak specifically for infrastructure investment on track or facilities owned by CN. 

The Passenger Rail Investment and Improvement Act of 2008 (PRIIA) established a new 

"Intercity Rail Policy" under Title III of the Act. Sections 301, 302, and 501 created a new 

framework for states and inter-state compacts to apply for federal funding for high speed and 

intercity passenger rail improvement projects (known as the HSIPR program). The program was 

funded initially through $8 billion under the American Recovery and Reinvestment Act (Pub.L. 

111-5) (ARRA), and then under the FYlO Appropriations Act for an additional $2.4 billion. 

Amtrak, by itself, was an eligible applicant only under Section 501, the "High-Speed Rail 

Corridor Program". Other than for projects on Amtrak-owned infrastructure, Amtrak has not 

applied for any funding specifically for infrastructure investment on track or facilities owned by 

CN under this program. Amtrak has actively supported states in their efforts to obtain funding 

under the HSIPR grant program, primarily by providing Letters of Support (LOSs) and 

Agreements in Principle (AIPs) that were submitted by (some) states as part of their application 

process. Part of the application and approval process required host railroads whose 

infrastructure would benefit from the expenditure of applied-for funds to enter into agreements 

with the relevant state and/or Amtrak ensuring the realization of the anticipated benefits to 

intercity passenger rail service, including commitment to an enforceable standard of on-time 

performance of passenger trains. 

With respect to freight infrastructure within the State of Illinois, Amtrak is a member of 

CREATE, a partnership between the U.S. Department of Transportation, the State of Illinois, 

City of Chicago, Metra, Amtrak, and freight railroads (BNSF, CN, Canadian Pacific, CSX, 

Norfolk Southern, and Union Pacific) formed to invest in capital improvements intended to 
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increase the efficiency of the region's rail infrastructure and thereby reduce delays to passenger 

and freight traffic. Both ARRA and TIGER grants have been awarded to CREATE for various 

projects such as the Englewood flyover, intended to reduce conflicts between Amtrak, Metra, 

and Norfolk Southern trains. In 2010 Amtrak contributed $2 million out of its general capital 

funds for certain CREATE projects, including Project P-6, which involves construction of a 

double-tracked bridge to carry two CN main tracks over or under the Indiana Harbor Belt, and 

associated signal work. 

INTERROGATORY 20: 

Identify and describe with particularity all documents relating to communications 

between Amtrak (including its employees, representatives or agents) and Government agencies, 

Members of Congress, congressional committees, state governors, and their staffs regarding the 

Relevant Services or Amtrak's funding, funding needs, or funding priorities. For each such 

document, identify all employees, representatives, former employees, and former representatives 

of Amtrak who participated in or contributed to it or who may have knowledge or documents 

relating to it. 

RESPONSE TO INTERROGATORY 20: 

Amtrak objects to this Interrogatory on the grounds that it is compound, overbroad, 

unduly burdensome and oppressive. Amtrak further objects to this Interrogatory on the ground 

that it seeks information that is equally available to CN. Subject to and without waiving 

Amtrak's foregoing general and specific objections, Amtrak will produce relevant business 

records relating to communications between Amtrak and Government agencies, Members of 

Congress, Congressional Committees, State Governors, and their staffs regarding the Relevant 
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Services from which this information can be derived or ascertained by CN as easily as it can by 

Amtrak in accordance with 49 C.F.R. § l l 14.26(b) and Instruction 11. 

INTERROGATORY 21: 

Describe the processes, procedures, and criteria employed by Amtrak to determine (a) 

how an individual delay to an Amtrak train or a type of delay to an Amtrak train should be 

categorized for purposes of the PRIIA Metrics, (b) whether a CDR should be corrected, and ( c) 

how an individual delay to an Amtrak train or type of delay to an Amtrak train or cause of failure 

of OTP should be treated for purposes of Performance Payments and Penalties under the CN 

Operating Agreement. 

RESPONSE TO INTERROGATORY 21: 

Amtrak objects to this Interrogatory on the grounds that it is compound and vague and 

ambiguous, including with respect to use of the terms "processes", "corrected" and "criteria." 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak will 

produce relevant business records from which this information can be derived or ascertained by 

CN as easily as it can by Amtrak in accordance with 49 C.F.R. § 1114.26(b) and Instruction 11. 

INTERROGATORY 22: 

Identify by name, title, and corporate affiliation all persons, including Amtrak employees, 

consultants, contractors, and any non-Amtrak employees, who authored, contributed to, or were 

otherwise responsible, in whole or in part, for any of the documents produced in response to the 

foregoing Document Requests, and identify, for each person, the document(s) for which they 

were responsible. 

RESPONSE TO INTERROGATORY 22: 

Amtrak objects to this Interrogatory on the ground that the phrase "all persons, including 

Amtrak employees, consultants, and any non-Amtrak employees, who authored, contributed to, 
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or were otherwise responsible, in whole or in part" is overbroad, vague and ambiguous because it 

may be construed to require the identification of individuals whose participation in the relevant 

matters might have been negligible, immaterial, or of no probative value. Amtrak further objects 

to this Interrogatory on the grounds that it is overly broad, unduly burdensome and oppressive. 

Subject to and without waiving Amtrak's foregoing general and specific objections, Amtrak 

responds that CN should review the relevant business records to be produced and from which 

this information can be derived or ascertained by CN as easily as it can by Amtrak in accordance 

with 49 C.F.R. § ll 14.26(b) and Instruction 11. To the extent that specific document(s) are 

produced for which this information is relevant to this proceeding and not otherwise 

ascertainable from the documents produced, Amtrak will consider specific requests by CN for 

the identity of the author( s) of that document. 

INTERROGATORY 23: 

Identify by name and title the persons who review or consider, or who have reviewed or 

considered (a) potential changes to or corrections to CDR data, or (b) relief items related to 

billing, for purposes of the 2011 Operating Agreement (including insofar as the 2011 Operating 

Agreement or its terms have remained in effect by order of the STB). 

RESPONSE TO INTERROGATORY 23: 

Amtrak objects to this Interrogatory on the grounds that it is compound, vague and 

ambiguous with respect to use of the term "relief items," and calls for speculation to the extent it 

seeks the identities of persons who might have considered "potential changes or corrections" to 

CDR data. Subject to and without waiving Amtrak's foregoing general and specific objections, 

Amtrak states that the Amtrak employees who primarily review or consider potential changes to 
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or corrections to CDR data, or relief items related to billing, for purposes of the 2011 Operating 

Agreement, are: 

Jane Brophy 
Senior Officer, Host Railroads 

James Blair 
Senior Director Host Railroad Contract Management 

Ronald Gonzalez 
Operations Supervisor 

Rich Hyer 
Senior Officer, Host Railroad Invoice Administration 

Jason Maga 
Director Host Railroads 

Paul Vilter 
Assistant Vice President Host Railroads 

Albert Walton, Jr. 
Director Contract Operations 

ls/Linda J. Morg~an . 

~~-p· 't'9-?-" , 

Counsel for National Railroad Passenger 
Corporation 

Dated: November 19, 2013 
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Respectfully submitted, 

ls/William H. Herrmann 

William H. Herrmann 
Managing Deputy General Counsel 
National Railroad Passenger Corporation 
60 Massachusetts A venue, NE 
Washington, DC 20002 



VERIFICATION OF CORPORATE EMPLOYEE 

On behalf of the National Railroad Passenger Corporation ("Amtrak"), I have read the 

foregoing responses to First Set of Discovery Requests ofIC and GTW. The responses were 

prepared with the assistance of Amtralc employees and with the assistance and advice of counsel. 

The answers are based on Amtrak's review of the records and information currently available. I 

reserve the right to make changes in or additions to any of these responses if at any time it 

appears that errors or omissions have been made or if more accurate or complete information 

becomes available. Subject to these limitations and reservations, these responses are true to the 

best of my present knowledge, information, and belief. 

Sworn to before me this 
19th day ofNovember, 2013 

~a.-/! 
Christine E. LallZOlli 
Senior Associate General Counsel 
National Railroad Passenger Corporation 



CERTIFICATE OF SERVICE 

I certify that I have this 19th day of November, 2013, served the foregoing Responses 

and Objections to First Set of Discovery Requests of IC and GTW by sending a copy by e-mail, 

as indicated below, to the following: 

David A. Hirsh 
HARKINS CUNNINGHAM LLP 
1700 K Street, N.W., Suite 400 
Washington, D.C. 20006-3804 
(202) 973-7600 

oC?~~~~ 
Linda J. Mor (/ 
Nossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC 20006 
(202) 887-1400 
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HARKINS CUNNINGHAM LLP 

Attorneys at Law 

David A. Hirsh 
202.973.7606 
dhirsh@harkinscunningham.com 

Linda J. Morgan, Esquire 
N ossaman LLP 
1666 K Street, N.W., Suite 500 
Washington, D.C. 20006 

1700 K Street, N.W. 
Suite 400 
Washington, D.C . 20006-3804 

Telephone 202.973.7600 
Facsimile 202.973.7610 

December 27, 2013 

Re: Application of the National Railroad Passenger Corporation under 49 U.S.C. 
§ 24308(a)-Canadian National Railway Company (STB Docket No. FD 
35743) 

Dear Linda: 

At our meeting last week, you suggested that one possible approach to CN's Request for 
Production No. 5 ("RFP 5") (which seeks "all of Amtrak's Operating Agreements, including 
amendments, attachments, exhibits, and schedules thereto, with Host Railroads, in force at any 
time since 1971 ") might be for CN to indicate which portions of the Operating Agreements 
("OAs") CN particularly needs for its case, and for Amtrak to produce those portions rather than 
the entire agreements. 

CN is eager to reach compromise on discovery issues. Accordingly, we have offered to 
limit RFP 5 to agreements (including amendments, etc.) currently in effect if Amtrak produces 
OAs voluntarily. Moreover, as we indicated last week, we have no objection to reasonable 
confidentiality designations. Alternatively, if Amtrak identifies particular contract provisions 
that it seeks to redact, and does so promptly enough to avoid causing a significant delay in case a 
motion to compel later becomes necessary, CN would be willing to have its outside counsel 
review the OAs and Amtrak's proposed redactions to determine whether agreement can be 
reached. 

In the particular context of RFP 5, however, we have concluded after careful review that, 
for several reasons, it is not practicable for CN to narrow its request to an identifiable subset of 
OA provisions. First, as we explained last week, we consider other OAs between Amtrak and 
host railroads to be potentially some of the most important evidence in the case. The object of 
this proceeding is to determine what terms should reasonably be included in the OA between 
Amtrak and CN. The terms of voluntary agreements between Amtrak and host railroads 
similarly situated to CN are highly probative of what would be reasonable here, as the Board (or 
the ICC) has recognized in multiple decisions in section 402 cases in which it has made reference 
to terms agreed with non-party host railroads. 

PHILADELPHIA WASHINGTON 
www.harkinscunningham.com 



HARKINS CUNNINGHAM LLP 
Attorneys at Law 

Linda J. Morgan, Esquire 
December 27, 2013 
Page 2 

Second, we have, unfortunately, been unable to limit the issues between the parties to a 
narrow subset of contractual terms. According to the statements of the issues, relevant matters 
include, at a minimum, issues related to incentive payments and penalties, including their 
formulation and administration, delay costs and Amtrak responsibility for infrastructure 
improvements, expansion of the geographic scope of the agreement, and the term and 
termination of the agreement. Notably, these issues include the provisions whose disclosure 
typically raises the most sensitivity, those relating to compensation. Moreover, contractual 
provisions tend to be interdependent, both because of express cross-references and use of defined 
terms and because a concession on one point may be exchanged in negotiations for a concession 
on another point. Accordingly, while there may be a narrow penumbra of OA provisions that are 
not important, the core of the OAs sought by RFP 5 will remain potentially highly relevant 
unless and until the issues are significantly narrowed. 

Third, as you noted, OAs may vary. Insofar as there may be specific aspects of 
provisions, or provisions addressing unique issues, that might be candidates for exclusion from 
production, Amtrak may be able to identify such provisions, but, without reviewing the 
agreements (or without, at least, an opportunity for its outside attorneys to do so), CN cannot do 
so. 

Finally, while we are offering to consider proposed redactions by means of an outside­
attorneys-only review in order resolve this dispute, we do not in any way concede that redaction 
is appropriate here. Amtrak's executed OAs with independent host railroads present no privilege 
or work product issue, and CN's experience with OAs suggests that they are not even designated 
as confidential by the parties. Insofar as there are valid claims of confidentiality, they are 
properly addressed under the protective order recently issued by the Board, not by redactions that 
are unnecessary in light of that order and that would likely be ineffective to address 
confidentiality concerns, insofar as the financially sensitive core of the OAs would need to be 
produced given its potential importance to the issues in this proceeding. 

Accordingly, CN cannot narrow RFP 5 to particular contractual provisions, but, as stated 
above, in the context of a compromise, CN would be willing (1) to limit RFP 5 to OAs 
(including amendments, etc.) currently in effect; (2) to accord reasonable confidential treatment 
to OAs pursuant to the protective order; and/or (3) if Amtrak proposes redactions, to review the 
whole OAs on an outside-attorneys-only basis to determine whether the proposed redactions are 
acceptable. 1 

1 You also stated in our meeting last week that Amtrak would not voluntarily produce documents 
in response to RFP 6, which seeks agreements relating to Amtrak acting as a host carrier for 
other passenger rail services. If the parties are able to agree to a compromise regarding RFP 5, 
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Absent such a compromise, CN expects to file a motion to compel. In order to avoid 
unnecessary delay, please advise us promptly of Amtrak's position. 

David A. Hirsh 

cc: Theodore K. Kalick, Esquire 

as suggested herein, CN would be willing to consider a similar compromise with respect to CN's 
RFP6. 
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rD NOSSAMAN LLP 

David A. Hirsh, Esq. 
Harkins Cunningham LLP 
1 700 K Street, NW 
Suite 400 
Washington, DC 20006 

Dear David, 

January 31, 2014 

ATTORNEYS AT LAW 

1666 K Street, NW 
Suite 500 
Washington, DC 20006 
T 202.887.1400 

F 202.466.3215 

Linda J. Morgan 
D 202.887.1429 
lmorgan@nossaman.com 

Refer To File 500417-0001 

This letter responds to your letter of December 27, 2013, in which you discuss CN's Request for 
Production No. 5 (RFP5), which seeks production of Amtrak Operating Agreements with Host Railroads 
("OAs"). In its response to RFP5, Amtrak objected to production on several grounds, including that these 
agreements contain highly confidential and commercially sensitive information of third parties, and 
indicated that it would not produce any documents in response to this request. 

In your letter, you offered to limit RFP5 to agreements currently in effect if Amtrak produces 
OAs voluntarily. You also indicated that you have no objection to reasonable confidentiality 
designations. You further indicated that if Amtrak were to identify particular contract provisions that it 
seeks to redact, CN would be willing to have its outside counsel review the OAs and Amtrak's proposed 
redactions to determine whether agreement can be reached regarding the appropriateness of the 
redactions. 

Amtrak remains steadfast in its strong objections to producing these agreements. These 
agreements are privately negotiated and contain proprietary and commercially sensitive material 
involving entities that are direct competitors to CN, and thus should be accorded the utmost protection. 
That said, and without waiving Amtrak's objections or any arguments based on these objections, in the 
spirit of attempting to reach a compromise on this matter, Amtrak proposes the following: 

I. Amtrak is willing to produce redacted versions of the OAs with the other Class I Host 
Railroads that are in effect today, including amendments, attachments, exhibits and 
schedules thereto. 

2. These redacted versions will reflect selective redactions that Amtrak believes are 
appropriate based on the proprietary and commercially sensitive nature of the redacted 
material, and will be produced with highly confidential designations to reflect the 
commercial sensitivity of the non-redacted text. 

nossaman.com 
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3. If upon review, CN's outside counsel has a concern regarding the redactions, outside 
counsel can raise those concerns with Amtrak's outside counsel. 

CN has indicated that it views production of OAs as a key discovery issue in this case. There are 
discovery issues that Amtrak considers of similar importance. One such issue concerns documents 
pertaining to CN dispatching practices. 

In CN's responses to Amtrak's RFP 13-18, CN objects to producing any documents relating to 
dispatching on rail lines upon which Amtrak does not conduct regularly scheduled passenger service or 
documents that relate to dispatching policies, practices, procedures, decisions or conduct that CN states 
do not involve and would not affect Amtrak trains. Amtrak believes that documents relating to CN's 
dispatching activities concerning the handling of its own trains or involving other users of its track and 
facilities can provide important information regarding how dispatching decisions are made concerning 
Amtrak trains. Thus, dispatching that may not directly involve Amtrak trains still can have an ultimate 
effect on the handling of Amtrak trains. By this letter, Amtrak is proposing as part of its offer to produce 
redacted versions of the OAs specified above that CN agree, in accordance with the time period for 
selection of responsive documents set forth in the Joint Discovery Protocol, to provide the dispatching 
documents requested by Amtrak without the limitation suggested by CN. 

Resolution of these two issues is important to advancing the discovery process. I look forward to 
hearing from you on Amtrak's proposal. 

LJM/mes 

Sincerely, 

~·d._; 
Linda J. Morgan 
ofNossaman LLP 
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HARKINS CUNNINGHAM LLP 

Attorneys at Law 

David A. Hirsh 
202.973 .7606 
dhirsh@harkinscunningharn.com 

Linda J. Morgan, Esquire 
N ossaman LLP 
1666 K Street, N. W., Suite 500 
Washington, D.C. 20006 

1700 K Street, N. W. 
Suite 400 
Washington , D.C. 20006-3 804 

Telephone 202.973.7600 
Facsimile 202.973.7610 

February 3, 2014 

Re: Application of the National Railroad Passenger Corporation under 49 
U.S.C. § 24308(a)- Canadian National Railway Company (STB Docket 
No. FD 35743) 

Dear Linda: 

This responds to your letter of January 31 , 2014, regarding CN' s Request for Production 
No. 5 ("RFP 5"), which request seeks Amtrak' s operating agreements with host railroads. We 
are disappointed that Amtrak took five weeks to respond to our letter of December 27, 2013, in 
which we proposed a compromise regarding RFP 5, and we are also disappointed with the 
substance of Amtrak' s long-delayed response. 

First, it is unreasonable to tie the already excessively delayed resolution of CN's RFP 5 to 
Amtrak' s new-found concerns with CN' s responses to Amtrak' s Request For Production Nos. 
13-18 ("RFP 13-18"). We have made clear from the outset of our meet-and-confer discussions 
in mid-December that the operating agreements called for in Request No. 5 are critical 
documents. Moreover, because they represent a limited, well-defined set of documents, their 
production does not raise the same collection issues as many of the other requests for production 
we have served on each other (e.g., burden, custodians, search terms, etc.). Moreover, the only 
serious objection raised by Amtrak - confidentiality - is one properly addressed under the 
Board ' s protective order. 

By contrast, you had not previously indicated a concern with CN's proposed production 
in response to Amtrak ' s RFP 13-18, despite the fact that in a separate letter, dated December 27, 
2013, I memorialized our December meet-and-confer discussions and asked you to confirm your 
agreement with the letter and to "let us know if you believe we have misstated or omitted 
anything of significance." We are willing to discuss those responses with Amtrak, just as we 
anticipate we may need to discuss other production issues with one another as we move ahead 
with discovery pursuant to our recently executed Joint Discovery Protocol. But we are not 
willing to further delay resolution of Amtrak' s response to RFP 5 while that process plays out, 
particularly given Amtrak' s history of discovery delays in this proceeding. 

PHILADELPHIA WASHINGTON 
www.harkinscwmingham.com 
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Second, with respect to the particulars of your counter-offer regarding production in 
response to RFP 5, there are several aspects that would have to be clarified or modified in order 
to be acceptable as part of a proposed compromise settlement of this issue. 

1. CN would agree, as part of a compromise, that Amtrak may propose to redact clearly 
irrelevant portions, if any, of an operating agreement, but only, as stated in my December 
27 Letter, if CN's outside counsel is permitted to contest Amtrak' s proposed redactions 
after a review of the "whole" (i.e., the unredacted) operating agreement. It would be too 
uncertain and too unwieldy to expect outside counsel to approve redactions without being 
able to see the redacted material itself, and see it in context. 

2. If outside counsel contests a redaction, and the parties are unable to agree on the 
contested redaction, our agreement would be without prejudice to CN seeking relief from 
the Board in whatever form CN chooses. 

3. With respect to unredacted portions of the operating agreements, like all other document 
production, Amtrak, as the producing party, would be entitled in the first instance to 
designate in good faith various portions as Confidential or Highly Confidential. See 
Protective Order iii! 2-3. Moreover, as part of a compromise agreement, CN would be 
willing to waive its right to challenge good faith designations of Amtrak' s operating 
agreements as "Confidential." CN cannot agree in advance, however, that all unredacted 
portions of Amtrak's operating agreements may properly be categorized as Highly 
Confidential under the protective order or to waive its right to challenge such Highly 
Confidential designations (see id. if 8). 

We see these as required elements of any workable agreement regarding Amtrak' s production in 
response to RFP 5. 

Finally, we note that you have not responded to our suggestion, contained in my 
December 27 letter, that any compromise reached resolving the question of production 
responsive to RFP 5 would be applicable to CN Request for Production No. RFP 6 ("RFP 6") 
(seeking agreements relating to Amtrak' s acting as a host carrier for non-Amtrak passenger 
services). Accordingly, unless we hear further, we will assume we are unable to reach agreement 
regarding RFP 6, and that it is ripe for a motion to compel. 
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We have proposed a reasonable process for the production of the critical agreements 
sought by our RFPs 5 and 6. Please let me know by Wednesday morning if our proposal is 
acceptable to Amtrak or we will understand that it is not. 

~ 
David A. Hirsh 

cc: Theodore K. Kalick, Esquire 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 32467 

NATIONAL RAILROAD PASSENGER CORPORATION AND 
CONSOLIDATED RAIL CORPORATION--APPLICATION UNDER 
SECTION 402(a) OF THE RAIL PASSENGER SERVICE ACT 

FOR AN ORDER FIXING JUST COMPENSATION 

STIPULATION AND ORDER REGARDING 
PRODUCTION OF CONFIDENTIAL DOCUMENTS 

WHEREAS, the National Railroad Passenger Corporation 

("Amtrak") and Consolidated Rail Corporation ("Conrail") (jointly 

"Parties" and separately "Party") are willing to make available 

certain documents and computer software ("Confidential 

Documents") that they consider to contain highly sensitive 

confidential proprietary information, the disclosure of which 

would harm their competitive positions, and 

WHEREAS Amtrak and Conrail may seek disclosure of 

confidential Documents through discovery in this proceeding, and 

both Amtrak and Conrail and all individuals named in this 

protective order understand and have promised strict compliance 

with all terms of this Stipulation and Order; 

I hereby enter the following order: 

1. (a) All Confidential Documents provided to a Party, or 

anyone acting on its behalf, and all notes and other documents 

relating in , ny way to any of these Confidential Documents that 

are developed by any individual having access to such 

Confidential Documents ("the Notes"), shall be used solely for 

the purposes of the above-captioned proceedings or any appeals or 



related proceedings taken or filed in connection therewith ("the 

Proceedings") and shall not be used for any other purpose, 

whether commercial, competitive or otherwise. Deposition 

testimony and answers to interrogatories may also be designated 

''CONFIDENTIAL'' as described herein and treated as a Confidential 

Document herein. 

(b) "Supplying Party" means the Party which provided 

the Confidential Document or information therein to the other 

Party. "Receiving Party" means the Party who was provided the 

Confidential Document or information therein. 

2. Any Confidential Documents provided hereunder and 

stamped "CONFIDENTIAL," and any data contained therein, shall not 

be disclosed in any way to any person not authorized under 

paragraph 6 hereof to receive access to such Confidential 

Documents unless such disclosure is preceded by the prior written 

consent of the Supplying Party or an order of the Commission or 

the Administrative Law Judge in the above-captioned proceedings. 

3. Unless the Supplying Party agrees otherwise, all 

confidential Documents provided hereunder, and all Notes, shall 

be destroyed within twenty-one (21) Days of the completion of the 

Proceedings, and written notice of such destruction shall be 

provided to counsel for the supplying Party, with the exception 

that outside counsel for each Party may retain file copies of any 

unredacted pleadings and materials filed with the Commission. 

4. Insofar as either Party intends to use any Confidential 

Documents stamped "CONFIDENTIAL" or any portion thereof supplied 
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by the other Party, or any data contained therein, in any way at 

depositions at which persons who are not authorized to receive 

access to the Confidential Documents or data may be present, the 

hearings, in written testimony, on brief in the Proceedings, or 

in any other submission, the Party intending to use the 

confidential Documents or data either (a) shall give counsel for 

Supplying Party sufficient advance written notice of the intent 

to use the Confidential Documents or any portion thereof, and of 

the anticipated time or occasion at which such Confidentia]. 

Documents or any portion thereof will be used, in sufficient 

detail to enable counsel for the supplying Party to petition the 

Administrative Law Judge for an order (i) restricting attendance 

at the hearings or depositions during discussion of the 

Confidential Documents, or (ii) restricting access to the portion 

of the record of briefs reflecting discussion of the Confidential 

Documents, or (b) in the event the notice described in (a) hereof 

is not given, shall give prior notices of such intended use (with 

such notice to be given, if practicable, at least 48 hours in 

advance) and will not oppose such a petition; Provided tha~, if 

the supplying Party objects to such use and files as soon as 

practicable in light of the notice given a motion for protective 

order with the Commission, then no such use shall be made until 

the Commission or the Administrative Law Judge rules on such use 

and determines whether it is appropriate. 

5. With respect t:o written submissions, a Party shall be 

deemed to have complied with paragraph 4 above if all filings 
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containing information from any Confidential Documents stamped 

''CONFIDENTIAL'' are filed under seal, and all publicly available 

filings have had all such information redacted. 

6. (a) All Confidential Documents which are stamped 

"CONFIDENTIAL," and which were or are supplied by Amtrak, and any 

data contained therein, shall be restricted to access by only the 

following names individuals, each of whom shall sign the 

Undertaking attached as Exhibit A to this order (and by doing so 

shall be responsible for compliance with this Stipulation and 

Order by their respective clerical and support staffs): 

Paul A. Cunningham 

Joseoh L. Lakshmanan 

Richard A. Mehley 

and by any other person, including assistants, analysts, 

secretaries and attorneys, who, in advance of receiving access to 

the Confidential Documents or the data contained therein, shall 

read this Order and shall sign and deliver to counsel for Amtrak 

an Undertaking in the precise form attached to this Order as 

Exhibit A. To the extent practicable, this Undertalcing shall be 

delivered to Amtrak prior to receipt of access to the 

confidential Documents by the individual named in the 

Undertalcing, and if not, shall be delivered to A,.1trak as soon as 

possible thereafter. 
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(b) All confidential Documents which are stamped 

"CONFIDENTIAL," and which were or are supplied by Conrail, and 

any data contained therein, shall be restricted to access by only 

the following names individuals, each of whom shall sign the 

Undertaking attached as Exhibit A to this order (and by doing so 

shall be responsible for compliance with this Stipulation and 

Order by their respective clerical and support staffs): 

Richard .7'. Allen 

Richard G. Slattery 

and by any other person, including assistants, analysts, 

secretaries and attorneys, who, in advance of receiving access to 

the Confidential Documents or the data contained therein, shall 

read this Order and shall sign and deliver to counsel for Conrail 

an Undertaking in the precise form attached to this Order as 

Exhibit A. To the extent practicable, this Undertaking shall be 

delivered to Conrail prior to receipt of access to the 

Confidential Documents by the individual named in the 

Undertaking, and if not, shall be delivered to Conrail as soon as 

possible thereafter. 

7. If a Party inadvertently fails to designate a 

Confidential Document as "CONFIDENTIAL" in a timely fashion as 

provided herein, it may malce such a designation subsequently by 

- 5 -



notifying the Receiving Party in writing. After receipt of such 

notification, such Confidential Documents shall be treated as if 

they had been designated in a timely fashion and the Receiving 

Party will promptly cause such documents to be properly marked as 

provided herein and certify to the Supplying Party that such 

marking has occurred. 

s. Nothing contained herein shall preclude any party from 

seeking an order of the Commission or the Administrative Law 

Judge in the above-captioned proceedings that documents, 

deposition testimony, or answers to interrogatories designated by 

the Supplying Party as "confidential" should not be treated as 

counsel for Consolidated 
Rail Corporation 

') ,. '~ ·,1 

I ( ' . µ· tfI;:;. // !..I) 
t:-r,,: \.-;< /_~ . ~ • ~ ,, ,, 

Counsel for National Railf?oad 
Passenger Corporation · 

The foregoing stipulation is approved and so ordered. 

Dated: 
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Exhibit A 

U N D E R T A K I N G 

I, 

Stipulation and Order Regarding Production of Confidential 

Documents entered into between the National Railroad Passenger 

Corporation ("Amtrak") and Consolidated Rail Corporation 

("Conrail") in ICC Finance Docket No. 32467, understand the same, 

and agree to be bound by its terms. I agree not to use any 

Confidential Documents contained under this Stipulation and Order 

and stamped "CONFIDENTI.'iL," or any data or information derived 

therefrom, for any purpose not related to participation in 

Finance Docket No. 32467 and related dockets, or any appeals or 

related proceedings taken or filed in connection therewith ("the 

Proceedings"), or to use any techniques disclosed or information 

learned as a result of receiving this data or information for any 

purpose not related to participation in the Proceedings. I 

recognize that I may be held personally liable for any damages 

that Amtrak or Conrail may suffer as a result of my use or 

disclosure in violation of this Stipulation and Order of any 

confidential information supplied as a result of this Stipulation 

and Order. 

Dated: 



CERTIFICATE OF SERVICE 

I hereby certify that on this 26th day of May, 1994, a 

copy of the foregoing Stipulation and order Regarding Production 

of Confidential Documents was served by hand on the following: 

Richard A. Allen 
ZUCKERT, SCOUTT & RASENBERGER 
888 seventeenth Street, N.W. 
suite 600 
Washington, D.c. 20006-3959 

Richard G. Slattery 
Associate General Counsel 
NATIONAL RAILROAD PASSENGER CORPORATION 
60 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 

17seph L. Lakshmanan 
v 
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BEFORE THE  
SURFACE TRANSPORTATION BOARD 

          

Docket No. FD 35743 
          

APPLICATION OF THE 
NATIONAL RAILROAD PASSENGER CORPORATION  

UNDER 49 U.S.C. § 24308(a) 
— CANADIAN NATIONAL RAILWAY COMPANY 

          

NATIONAL RAILROAD PASSENGER CORPORATION’S 
FIRST SET OF REQUESTS FOR DISCOVERY 

          

Pursuant to the Board’s Decision served on August 9, 2013, National Railroad Passenger 

Corporation (“Amtrak”), through its attorneys, and pursuant to 49 C.F.R. §1114.30, serves the 

following First Set of Requests for Discovery upon Illinois Central Railroad Company and 

Grand Trunk Western Railroad Company.  Amtrak hereby requests that the materials herein 

requested be produced to the undersigned Nossaman attorneys as soon as possible, and in no 

event later than 15 days from the date of service hereof. 

The following definitions and general instructions shall apply to this First Set of Requests 

for Discovery. 

DEFINITIONS 

1. “All” or “Any” means each and every. 

2. “Amtrak” means the National Railroad Passenger Corporation or any subset of 

the corporation, or any of the corporation’s employees and agents. 

3. “Application” means Amtrak’s Application under 49 U.S.C. §24308(A) – 

Canadian National Railway Company that was filed on July 30, 2013. 
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4. “CNR” means Canadian National Railway Company and any of its subsidiaries, 

affiliates, parents, predecessors, or successors, or all divisions thereof, excluding the Host 

Railroads, and any and all Individuals, present and former officers, directors, representatives, 

agents, employees, partners, attorneys, independent consultants or experts, or other Persons 

acting or purporting to act on behalf of them, or who acted or purported to act on their behalf. 

5. “Communication” means any internal or external written, oral or electronic 

transmission or disclosure of information or language, however made, whether or not the Person 

to whom the Communication is directed is physically present at the time of transmission. 

6. “Conductor Delay Reports” means the reports prepared by Amtrak conductors to 

record the delay minutes for each Amtrak train and the cause of those delays. 

7. “Concerning” means Related to, referring to, describing, evidencing, constituting, 

or otherwise discussing. 

8. “Date” shall mean the exact date; when you do not know the exact date, it shall 

mean an approximate date or range of time. 

9. “Describe with particularity” means to give the Date and a full and complete 

narrative account of the information requested without omission of any relevant facts, whether 

deemed material by you or not, and without omission of information that could lead to relevant 

facts, all within the spirit of the discovery rules that these Document requests should elicit all 

information, Documents, and Communications possessed by or known to you In connection with 

the instant Application. 

10. “Dispatchers” means all personnel, whether known as Rail Traffic Controllers or 

otherwise, involved in Dispatching. 
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11. “Dispatching” means the direction, coordination, approval, or disapproval of the 

movement of trains over a railway, Including terminals, junctions, interlockings, and crossings, 

and any other functions typically performed by Dispatchers. 

12. “Documents” or “Records” shall be defined in the customary broad sense of such 

words to Include, by way of illustration only and not by way of limitation, the following items, 

whether printed, electronic, electronically stored, reproduced by any process, or written or 

produced by hand, and whether or not claimed to be privileged or otherwise exclusive of 

discovery; namely, notes, correspondence, Communications of any nature (Including e-mails, 

PDAs, or postings on Internet websites or bulletin boards), letters, telegrams, memoranda, 

facsimiles, notebooks of any character, summaries or Records of personal conversations, 

diaries, routing slips or memoranda, reports, publications, ledgers, invoices, specifications, 

graphs, charts, drawings, sketches, audio and video recordings, or Records of meetings, 

reports or summaries of interviews, reports or summaries of investigations, tallies, 

tabulations, opinions or reports of consultants’ forecasts, agreements and contracts Including 

all modifications or revisions thereof, reports or summaries of negotiations, brochures, 

pamphlets, advertisements, advertising layouts, circulars, trade letters, and press releases.  

The term “Document” Includes all drafts of any Document, and revisions of drafts of any 

Document, electronic mail, other data compilations of any kind, and all copies that differ in 

any way from the original (Including any notations, underlining, or other markings).  The 

term “Document” Includes all information stored in machine-readable form or accessible 

through computer or other information retrieval systems. 

13. “Drawing” means any graphic or pictorial representation, whether technical or 

non-technical, in any form of Document. 
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14. “Government” means the United States Government or any division, department, 

or other associated entity thereof, Including the Department of Transportation, the Federal 

Railroad Administration, and the Surface Transportation Board. 

15. “GTW” means Grand Trunk Western Railroad Company. 

16. “Host Rail Lines” means all lines owned, leased, or otherwise held by, and all 

rights to use such properties of others held by, the Host Railroads. 

17. “Host Railroads” means either IC or GTW, or IC and GTW collectively, and 

any of their subsidiaries, predecessors, or successors, or all divisions thereof, and any and all 

Individuals, present and former officers, directors, representatives, agents, employees, partners, 

attorneys, independent consultants or experts, or other Persons acting or purporting to act on 

behalf of them, or who acted or purported to act on their behalf. 

18. “Host Railroads Revised Proposal” refers to the Document drafted by the Host 

Railroads captioned “CN’s Revised Proposal For Changes To The Amtrak – CN Operating 

Agreement” that is dated July 20, 2013. 

19. “Host Responsible Delay” or “HRD” means the following Amtrak train 

delays on the Host Rail Lines coded on Amtrak Conductor Delay Reports: FTI (freight train 

interference), PTI (passenger train interference), CTI (commuter train interference), DSR 

(slow order delays), DBS (debris delays), RTE (routing delays), DMW (maintenance of way 

delays), and DRT (detour delays). 

20. “IC” means Illinois Central Railroad Company. 

21. “Identify” means a statement of: 

(a) In the case of a Person other than a natural Person, its name, the address of 

its principal place of business, its telephone number, and the name of its chief executive officer; 
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(b) In the case of a natural Person, his or her full name (Including full middle 

name), date and place of birth, and social security number (or social insurance number for a 

Canadian citizen), last known home telephone number and home address, last known business 

telephone number (Including extensions) and business address, last known cellular or mobile 

telephone numbers, the positions held by each Individual and Dates of service in each position, 

and the name and position of each such Person’s immediate supervisors in each position; and 

(c) In the case of a Communication, its Date, its type (e.g., telephone 

conversation, letter, electronic mail or meeting), the place where it occurred, the identity of the 

Persons who made it, the identity of the Persons who received it or who were present when it 

was made, and the subject matter(s) discussed.   

22. “In connection with” means Related to, referring to, describing, evidencing, 

constituting, or otherwise discussing. 

23. “Include” and “Including” shall be interpreted in every instance as being 

illustrative of the information requested, shall be read as meaning “including, but not limited 

to,” and shall not be interpreted to exclude any information otherwise within the scope of 

these requests for production. 

24. “Individual” means any Person (of any gender), firm, corporation, unincorporated 

association, governmental departmental or agency, or other organization. 

25. “Person” is defined as any natural Individual, public or private corporation, 

partnership, governmental entity, or other business association, and all legal entities. 

26. “Policies, practices, and procedures” should be read inclusively to encompass any 

company policy, practices, procedures, guidance, rules, code, guidelines, protocol instructions, or 
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similar information, and any Document setting forth any of the above, including deskbooks and 

manuals, regardless of how titled and regardless of whether it has been formally adopted. 

27. “Relates to,” “Related to,” or “Relating to” means Documents or information that 

support, constitute, form the basis of, memorialize or evidence the information otherwise 

described or requested.  “Relates to” means directly or indirectly referring or pertaining to, 

discussing, describing, reflecting, containing, examining, analyzing, studying, reporting on, 

commenting on, evidencing, constituting, showing, considering, recommending, Concerning, 

recording or set forth in, in whole or in part.   

28. “Third Party” refers to any and all entities or Persons, Including railroad 

companies, and the agents and employees of such entities, other than the Host Railroads and 

Amtrak. 

29. “2011 Operating Agreement” means the Operating Agreement dated May 1, 

2011, between Amtrak on the one hand and the Host Railroads on the other hand.   

30. “2013 Service Level” has the same meaning as such term is used in the “Host 

Railroads Revised Proposal” defined above.   

31. “Witness” means any Individual whose knowledge or testimony has been or may 

be used to prepare, present, or prove the Host Railroads’ case. 

32. The connectives “and” and “or” shall be construed disjunctively or conjunctively 

as necessary to bring within the scope of discovery request all responses that might otherwise be 

construed to be outside of its scope. 

GENERAL INSTRUCTIONS 

1. In accordance with 49 C.F.R. §1114.29, the Host Railroads are required to 

supplement its responses to each request if it obtains information upon the basis of which (1) the 
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Host Railroads know that the response was incorrect when made, or (2) the Host Railroads know 

that the response though correct when made is no longer true or complete and the circumstances 

are such that a failure to amend the response is in substance a knowing concealment. 

2. In answering each request, the Host Railroads are requested to furnish all 

information and Documents, within their knowledge or belief, however obtained, that is within 

their possession, custody or control or the possession, custody, or control of their attorneys, 

investigators, consultants, agents or other representatives acting on their behalf, or that appears in 

their Records, Including information and Documents obtained through discovery in this or any 

other litigation. 

3. The Documents produced in response to these requests shall be (i) organized and 

designated to correspond to the categories in these requests or, if not, (ii) produced as they are 

maintained in the normal course of business, and in either case (a) all associated file labels, 

file headings, and file folders shall be produced together with the responsive Documents from 

each file, and each file shall be Identified as to its owner and custodian; and (b) all Documents 

that cannot be legibly copied shall be produced in their original form; otherwise, you may 

produce photocopies. 

4. The Host Railroads are requested to contact the undersigned promptly to discuss 

any objections or questions regarding these requests with a view to resolving any disputes or 

issues of interpretation informally and expeditiously.  In the event that the Host Railroads object 

to any of these requests on the basis of a contention that it is overbroad or unduly burdensome 

for any reason, the Host Railroads shall respond to that request as narrowed in such a way as to 

not render it overbroad or unduly burdensome and state the extent to which the request has been 

narrowed. 



 

8 

5. State if no Documents exist that are responsive to a particular request. 

6. Produce Documents responsive to any individual request or part of a request as 

soon as possible and without waiting to produce Documents responsive to other specifications 

whenever possible. 

7. To the extent that the Host Railroads ascertain or are aware of the existence of 

information or Documents responsive to these requests that are not within its possession, custody 

or control, or the possession, custody or control of their attorneys, or others acting on their behalf 

upon reasonable inquiry, then Identify the custodian or possessor of such information or 

Documents; Identify the location of such information or Documents; and summarize the 

substance of such information or Documents. 

8. Unless otherwise stated in an individual request, the following requests 

encompass the entire time period of January 1, 2008 to the present. 

9. If any Documents or Communications called for by a request are withheld by the 

Host Railroads on the basis of a claim of privilege or work product, state in a privilege log the 

basis for withholding such Documents or Communications and the nature of the Documents or 

Communications withheld. 

A. For each Document Identified on your privilege log, state:   

(i) the Document’s control numbers, if any; 

(ii) all authors of the Document; 

(iii) all addresses of the Document; 

(iv) all recipients of the Document or of any copies of the Document, to the 
extent not Included among the Document’s addresses; 

(v) the Date of the Document; 

(vi) a description of the subject matter of the Document; 
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(vii) the nature of the type of privilege that you are asserting for the Document 
(e.g., “attorney-client privilege”); 

(viii) the request(s) to which the Document is responsive; 

(ix) the Document control numbers, if any, of any attachments to the 
Document, regardless of whether any privilege is being asserted for such 
attachments; and 

(x) whether the Document has been produced in redacted form.   

B. For each Document or Communication, your privilege log shall also state the 

following information: 

(i) a description containing the full name, title, and employer or company 
affiliation of each author, addressee, and recipient Identified on your 
privilege log; 

(ii) a statement that all attorneys were acting in a legal capacity with respect to 
the withheld Document or Communication; 

(iii) the type of privilege being asserted; 

(iv) a description of the subject matter of each Document or Communication 
which shall describe the nature of the Document or Communication in a 
manner that enables Amtrak to assess the applicability of the privilege 
claimed; and 

(v) for each Document or Communication withheld under a claim that it 
constitutes or contains attorney work product, state whether the Host 
Railroads assert that the Document or Communication was prepared in 
anticipation of litigation or for trial and, if so, Identify the anticipated 
litigation or trial upon which the assertion is based. 

Produce all non-privileged portions of any responsive Document or Communication (Including 

non-privileged or redactable attachments) for which a claim of privilege is asserted, except 

where the only non-privileged information in the Document or Communication has already been 

produced.  Note where any redactions in the Document or Communication have been made. 

REQUESTS FOR ADMISSION 

1. Admit that Chicago, Central & Pacific Railroad Company is a wholly owned 
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subsidiary of CCP Holdings, Inc. 

2. Admit that CCP Holdings, Inc. is a wholly owned subsidiary of Illinois Central 

Corporation. 

3. Admit that IC is a wholly owned subsidiary of Illinois Central Corporation. 

4. Admit that Illinois Central Corporation is a wholly owned subsidiary of Grand 

Trunk Corporation. 

5. Admit that GTW is a wholly owned subsidiary of Grand Trunk Corporation. 

6. Admit that Grand Trunk Corporation is a wholly owned subsidiary of Canadian 

National Railway Company. 

REQUESTS FOR PRODUCTION 

1. All Documents and data relied on by the Host Railroads in connection with the 

Host Railroads Revised Proposal.   

2. For the time period commencing from the conclusion of the time period for the 

2013 Service Level up to the present, please provide all Documents and data in the same 

categories or data fields used by the Host Railroads in the Host Railroads Revised Proposal.   

3. For the time period January 1, 2008 to January 31, 2013, please provide all 

Documents and data in the same categories or data fields used by the Host Railroads in the Host 

Railroads Revised Proposal.   

4. All Documents Related to the determination of the incremental costs of delays to 

freight trains on the Host Rail Lines that the Host Railroads claim are attributable to Amtrak.  

5. All Documents Related to the determination of the fully allocated costs of delays 

to freight trains on the Host Rail Lines that the Host Railroads claim are attributable Amtrak. 
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6. All Documents supporting the Host Railroads’ calculation in the Host Railroads 

Revised Proposal of the incremental cost of delays to freight trains Related to the City of New 

Orleans and Illini/Saluki services at the 2013 Service Level. 

7. All Documents supporting the Host Railroads’ calculation in the Host Railroads 

Revised Proposal of the fully allocated cost of delays to freight trains Related to the City of New 

Orleans and Illini/Saluki services at the 2013 Service Level. 

8. All Documents Relating to the extrapolations and calculations made by the Host 

Railroads of the total alleged incremental costs of delays to freight trains for all of Amtrak’s 

services on the Host Rail Lines at the 2013 Service Level. 

9. All Documents Relating to the extrapolations and calculations made by the Host 

Railroads of the total alleged fully allocated costs of delays to freight trains for all of Amtrak’s 

services on the Host Rail Lines at the 2013 Service Level. 

10. All Documents Relating to causes of delay to freight trains on the Host Rail Lines 

other than any Document responsive to Requests For Production Nos. 6 through 9 above. 

11. All Documents Relating to the compensation or other payments that the Host 

Railroads received from Amtrak pursuant to the 2011 Operating Agreement. 

12. All Documents Relating to the Host Railroads’ analysis or consideration of the 

terms of compensation for any facilities or services provided to Amtrak. 

13. All Documents Concerning the Host Railroads’ Policies, practices, and 

procedures Relating to the Dispatching of passenger trains and freight trains on the Host Rail 

Lines Including (a) Documents Relating to junctions, interlockings, and crossings; (b) 

Documents provided to Dispatchers for use while Dispatching, Including any Dispatching 

deskbook or manual; (c) Documents used in the training or education of Dispatchers; (d) 
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Documents Concerning best practices for Dispatchers; (e) Documents Concerning any criteria by 

which Dispatchers or their managers are evaluated or compensated; and (f) Documents reflecting 

or discussing changes to the Host Railroads’ Policies, practices, and procedures Relating to 

Dispatching of passenger trains and freight trains on the Host Rail Lines. 

14. All Documents Concerning the Host Railroads’ Records management and 

retention policies affecting all Documents and Records Related to Dispatching Policies, 

practices, and procedures on the Host Rail Lines. 

15. All Communications between and among current or former employees of CNR or 

the Host Railroads Concerning Dispatching Policies, practices, and procedures on the Host Rail 

Lines. 

16. All Documents Related to any investigations or disciplinary actions concerning 

Dispatching on the Host Rail Lines. 

17. All Communications between CNR or the Host Railroads and any Third Party, or 

between CNR or the Host Railroads and the Government, Concerning Dispatching Policies, 

practices, and procedures on the Host Rail Lines. 

18. All Documents logging or recording decisions made by Dispatchers on the Host 

Rail Lines. 

19. All Documents Concerning the Host Railroads’ Records management and 

retention policies affecting all Documents and Records Related to the performance of Amtrak 

trains on the Host Rail Lines Including Communications regarding the performance of individual 

trains and performance in the aggregate. 

20. All Documents Relating to inaccurate reporting or altering of Documents in any 

fashion Relating to payments to or from Amtrak. 
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21. All Documents Relating to any instances or alleged instances of (a) a fraudulent, 

knowingly false or inaccurate statistical report made by CNR or the Host Railroads to 

shareholders or regulators, (b) any fraudulent or knowingly false billing made by CNR or the 

Host Railroads for services or provision of rail line access or usage to Amtrak or any other 

passenger railroad, (c) any whistleblower complaints or lawsuits Relating to CNR or the Host 

Railroads, and (d) any investigations of or by CNR or the Host Railroads regarding (a) through 

(c) above. 

22. All Documents Relating to any request by the Illinois Department of 

Transportation to CNR or the Host Railroads regarding the potential use of the Host Rail Lines 

or other rail lines or facilities of CNR for intercity passenger rail service, Including requests for 

any freight schedules, employee timetables, track charts, rail tables, geometry car data, rail flaw 

detection data, derailment locations data, signal diagrams, and bridge clearance measurements. 

23. All Documents Relating to the Host Railroads’ or CNR’s calculation of, 

remittance of, and all other administration Related to, the performance and penalty payment 

terms described in Appendices V and VI of the 2011 Operating Agreement. 

24. All Documents Recording or Documenting, for both individual Amtrak trains and 

in the aggregate, (a) the movements of Amtrak trains on the Host Rail Lines, (b) delays 

experienced by Amtrak trains on the Host Rail Lines, or (c) the alleged cause(s) of delays 

experienced by Amtrak trains on the Host Rail Lines.   

25. All Documents, Including the Host Railroads’ internal memoranda, Concerning 

HRD or any other standard used to calculate or analyze Amtrak train delay, for both individual 

Amtrak trains and in the aggregate. 
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26. All Documents Concerning the development, including modeling, of passenger or 

freight schedules on the Host Rail Lines. 

27. All Documents Concerning the development, including modeling, of proposed 

network capacity requirements Related to Amtrak trains on the Host Rail Lines. 

28. All Documents Relating to any operating plan for the Host Rail Lines in effect 

between January 1, 2012 and the present, Including all Documents specifying the time period(s) 

to which such plan applies. 

29. All Documents Relating to the formulation and implementation of any operating 

plan for the Host Rail Lines in effect between January 1, 2012 and the present. 

30. All Documents Relating to any operating plan in effect between January 1, 2012 

and the present for Amtrak trains operating on the Host Rail Lines. 

31. All Documents Relating to any operating plan in effect between January 1, 2012 

and the present for freight trains operating on the Host Rail Lines, Including all freight train 

schedules. 

32. All Documents Relating to freight train schedules that the Host Railroads have 

considered or analyzed, but not used, in implementing any operating plan in effect between 

January 1, 2012 and the present for the Host Rail Lines, Including all Documents Relating to the 

reasons(s) why such freight train schedules were or were not used or implemented. 

33. All Documents Relating to any operational changes that the Host Railroads have 

analyzed or considered for the purpose of increasing or decreasing delays to passenger or freight 

trains on the Host Rail Lines, Including all Documents Relating to the reason(s) the Host 

Railroads did or did not implement any such operational changes. 
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34. All Documents Relating to any capital investments that the Host Railroads have 

considered to increase or decrease delays to passenger or freight trains on the Host Rail Lines, 

Including all Documents Relating to the reason(s) the Host Railroads did or did not choose to 

make any such capital investments. 

35. All Documents Relating to any efforts by the Host Railroads or CNR to obtain 

funds from federal or state sources for capital expenditures on the Host Rail Lines. 

36. All agreements with freight customers using any portion of the Host Rail Lines in 

which the Host Railroads’ compensation varies depending on the time or timeliness of the 

delivery of (a) inbound products or commodities, or (b) the availability of loaded cars for 

unloading, or empty cars for loading of customer products or commodities. 

37. All Documents Relating to any costs the Host Railroads incurred In connection 

with the Host Rail Lines that the Host Railroads assert would have been, or would be, avoidable 

within three (3) months of when any such costs were incurred if Amtrak did not operate on the 

affected portion(s) of the Host Rail Lines. 

38. All Documents Relating to the proposal by the Host Railroads to make the 1.2-

mile segment of Host Railroads’ line in Battle Creek, MI (between CP Gord and CP Baron) an 

Amtrak-Host Railroads joint facility. 

39. All Documents Related to Amtrak schedule change requests, including any 

analyses thereof. 

40. All Documents Related to any and all rules or algorithms utilized to select the 

data relied on in the Host Railroads Revised Proposal. 

41. All Documents Related to data dictionaries, the interpretation of data fields, or the 

creation of data fields utilized with regard to the Host Railroads Revised Proposal. 
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INTERROGATORIES 

1. If any of your responses to Requests for Admission Nos. 1 through 6 was 

anything other than an unqualified admission, please describe with particularity the corporate 

structure in which the entity identified in the relevant Request for Admission is placed. 

2. Identify each Person who supplied information for, was consulted In connection 

with, or participated in the preparation of the responses to the above requests for production of 

Documents and the answers to these interrogatories.  As to each such Person, Identify the 

request(s) and answer(s) for (or In connection with which) he or she was consulted, supplied 

information, or participated. 

3. Identify each Person who has, claims to have, or is likely to have, knowledge, 

information, or Documents potentially relevant to the Application. 

4. Describe with particularity the knowledge, information, or Documents that the 

Host Railroads believe each such Person Identified in response to Interrogatory No. 2 above 

possesses. 

5. Identify all Witnesses the Host Railroads may rely upon or refer to in the course 

of this proceeding. 

6. Describe with particularity the subject matter and the substance of the anticipated 

testimony for each Witness Identified in response to Interrogatory No. 4 above. 

7. Describe with particularity all of the Host Railroads’ Records management and 

retention policies affecting Documents and information potentially relevant to the Application. 

8. Identify and Describe with particularity all of the Host Railroads’ Records 

management systems that may contain any Documents or information potentially relevant to this 

Application. 
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9. Identify all current or former employees or other representatives of the Host 

Railroads who created, edited, authorized, or may presently be in possession of any Documents 

potentially relevant to this Application. 

10. As to each employee or other representative Identified in response to 

Interrogatory No. 9 above, Identify the time period during which he or she exercised his or her 

role, the role he or she served, the functions he or she performed, and the Documents he or she 

possesses or is likely to possess. 

11. Describe with particularity the process for creating, drafting and amending the 

Host Railroads Revised Proposal Including the process by which categories or types of data were 

considered, actually used, and not used in the Host Railroads Revised Proposal, the process by 

which it was decided to focus on costs Related to the City of New Orleans and Illini/Saluki 

services as opposed to other Amtrak routes on the Host Rail Lines, and the process or procedures 

for selecting the specific time periods relied on in the Host Railroads Revised Proposal. 

12. With regard to the 2013 Service Level, describe with particularity the specific 

time period covered or Included and the reasons for the selection of that time period. 

13. With regard to the 2013 Service Level, describe with particularity the specific 

categories of information or data fields Included within the 2013 Service Level, all the reasons 

those specific categories or data fields were Included, and a description of any data field or 

category of information that was considered but not Included in the 2013 Service Level. 

14. With regard to operations on the Host Rail Lines between January 1, 2012 and the 

present, describe with particularity the performance of freight trains against the operating plan 

and schedule applicable to those freight trains. 
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Dated:  November 6, 2013    Respectfully submitted, 

/s/Linda J. Morgan  /s/William H. Herrmann 
Linda J. Morgan 
Kevin M. Sheys 
Paul L. Knight 
David J. Farkas 
Peter W. Denton 
Nossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC  20006 
(202) 887-1400 

Counsel for National Railroad Passenger 
Corporation 

 William H. Herrmann 
Managing Deputy General Counsel 
National Railroad Passenger Corporation 
60 Massachusetts Avenue, NE 
Washington, DC  20002 
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GO H0044ChUOOltS f.vonuo, 11. E., lfoohl n9 t on, D.C. 20002 • 

.;l!MMAAY o r QUALIPICATIOllS 
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A:strat•s proportion ot tho lloblllty o~posuro atoadily incroaoino 

and the trol9bt rotlroods' oxpo,uro doclin1n9. 

Durlno 1912-1914, Al:ltrak ocployeos took ovor virtually 

all tic ket, bo99090 and poooongor handling rtaponslbllltloo • 

Than in tho period 197 4-1915. Al:ltrak ocployooo ro~k ovor on-boord 

oorvlco ro11ponsibll ltlo11 (conch, olaapln9 cor, lounoo cor and 

dining earl. Al>trak poroonnol aooWDod coot molntenanco-ot­

oqulp:i.ont r osponolbllltloa during 19 /S-1916. rlnolly, ~~1 lno 

1982-1989, A::ltrok t ook ovor ocployt)ont or virtually oil train ond 

ono I no crows • 

Tho not oCCcct o r thlo ovolutlon la that tho Croloht 

rol l rood4 hove boen lett with little llobllity cxpoouro undor the 

no- Coult ol l ocotlon to wh ich thoy ond flliltrok hove adhor od tor 

11m:i0< 2S yoar o now. tt Collow11 that tho aamo would bo truo oa to 

Gul ltord under tho Propoood r.porotin9 Ton:101 in thlo rooord, It 

sho~ld bo noted tbot A::lt rok will Cully otot! Ito oporotlona ovor 

tho Ploiatow- Por lland l ino, and wi ll not utlll:o any Guil ford 

ocpl oyoos . 

l\ppendcd oo Attoclu:>ont l to lhts atatocent 111 o chort 

that ldontlCloo tho lJ Crolghl rall roodil ovor whlcb llotrok 

currently opcro toa, notoa tho datoa tho current operating 

aqroamont !or oxtanolon o r on aorllar oparo llnq oqraomant, oo tl10 

cooo moy bot wlth oocb woo ontorod Into ond whon It oxp lroo . and 

ohowo In oonor ol oum::u1ry how tho no-Coult ollocallon 11rovldort .or 

In ooch ooraomont worko. Tho only olqnltlcont vorlotlon lo thot 

undor oomo 09rolll:lcnto Al>trok pny" 00.01)4 par poanonoor t r a i n 
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cllo ond tho frol9ht rollrood oooumoo oll troopoooor lloblllly, 

under other a9reci::.ents A::ltrolc ond tho froloht rollrood split 

treoposoer llobillty ond A=trok poyo D0.0367 por poooon9or train 

cllo, ond undor otlll othor oorocconto Al:>trok osoumoo troapoaoor 

llobtllty ond payo tho trol91ht roilrood nothln9. llu:itralc io 

propooino tho Clrot appr oach Coe tho Cull ford orronoocont, but 

would be wllll no to 09roo to olthor oC tho other t wo opproochoot • 

tt should be noted thot ooch now AQrocu:iont nooot l otod 

since 199~ loc:h1deo o •co11t Covor od noclon11• clouoo c;qmp11roblo to 

thot 1nclUdcd ln tho Propodod Oporotlno Ton:io proposed by l\li>trok 

here. It allows tho Croloht rallrood In quootlon to opt 

pcospoctlvc y tor ony lloblllty/lndo11111lty provision 09rood to by 

11.:ltrok with onothor trol9ht rol lrood dlCforont team thot 

contolnod ln Ito own oporotlno ooroocent with llz:>trok. Thlo 

provlolon hos code A::ltrok unwlll lno t o qlvo onv rollrood o 

uniquely tovoroblo llobillty provlnlon out of roco9nltl on thot 

ony odvoroo coot conscquoncoo oooocl otod wi th auch o provlolon 

would be potontlolty cultlpllod by tho totol number o r ogroooonto 

to which Actrol Is o party. Tho Creight rollroodo bonot1l Croo 

thto unlton:tlty ln thot thoy ooch obtoln cons1otont liabil ity 

trootoont, ond no oln9lo trolohl rollrood onjoyo olthor o 

rolotlvo odvontooo or dloodvontuQO In Ito liability doolJnoo with 

Actrok. 

In view oC tho wldooprood occaptonco by tllo trol911t 

rollrood lnduot ry of tho no-Coult ollocotlon ot llob11lty ond 

lndCJ:ll'l lty rooponolblllty proposnd by Jlt:ILrok ln ~ho Propoood 
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Oporotino Tortll4, thls Is tho best ond :nosl oppropr ioto mothod o t 

deolln9 wi th U.c lloblllty-rolotod ovoldoblo costs ooso~lotod 

with A::>trok' s operotlons ovor the Ploistow-Portlond lino. 

2. Public Polley f"ovora Allltrok' s Proposed llo-f"oul t 

AllocatJcn. There oro strono public policy roo5ons thot oupporl 

tho no-!oult ollocot lon o r llobill t y ond lndot1nity roopon11ibili ty 

proposed by Aotrok . f"o r one thln9, this opprooch loovos both 

Aotr&k ond Gu l l Co r d with lloblllty exposure ColthOUQh Gull!ord ' s 

QJCpoouro lo clnu3culo compor od to that ot lli:>trokl , ond hence ooch 

hos a d1roct tlnonclol lncontivo to oporoto oo toly ond with d uo 

core. Each porty bono!lts from thlo shored incontivo, os doos 

tho publ le 9onorolly. 

A:>trok, In crt1oc t, ls a lonont on Gui ltord' s Pl eistow­

Por tland lino, ond must lcok to Guil ford to portorm ito 

obll9otlons os o l andlord s oColy ond wal l . A3 sot Corth In 

Section 2. 4 8 . o C tho Proposed Oporotln9 Ton:ia, Guil fo r d 

dlopotchos Amtrak ' s trolno, ond unde r Section 2.6, oll Amtrak 

personnel Involved In tho honallno or covcmont o! Allltrok trains 

ore aubjoct t o tho dlroc t lon, ouporvioion ond contro l o! 

Gull Cord. And o r course, Gull Cord Is solely rusponolblo Co r 

i:uiintainlno tho 11no. With contro l o ver oll thooo oroos, 

Gull !ord con do much to osouro oo !o oporotlona . 

or cour se Guil !o rd oust roly on Amtrak to do lea porl. 

In thls connoct l on, Section 2.G oC tho Propoood Oporati no Ton:io 

spoc l!loo t hat l\i:ltrok porsonno l oro obllqotod to conducl 

thoC11Jclvos in cocpllanco wl t h Gu ll Co rn apor otino ond oo Coty 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

DOCKET NO. 32467 

APPLICATION OF THE NATIONAL RAILROAD PASSENGER CORPORATION 
AND CONSOLIDATED RAIL CORPORATION UNDER 45 U.S.C. §562(a) 

VERIFIED STATEMENT 

OF 

ELIZABETH C. REVEAL 

My name is Elizabeth C. Reveal. I am the Chief Financial 

Officer and Vice President for Finance and Administration of the 

National Railroad Passenger Corporation ( "Amtralc") . 

I am submitting this statement to provide an overview of the 

issues in this proceeding, to describe the importance of those 

issues to Amtralc, and to explain Amtralc' s positions with respect 

to them. Amtrak's positions are based on data and on economic, 

financial and engineering analyses that are described more fully 

in the verified statements of William w. Whitehurst, David E. 

Staplin, Jerry c. Danzig, James L. Larson, Richard D. Simonen, 

and Curtis M. Grimm. I will summarize their principal findings 

and conclusions here. 



reasons discussed by Conrail witness Robert Willig, by a factor 

(the "Willig factor") of 2.02 to produce a true incremental track 

maintenance cost of $6,407,166 for 1994; and (4) by not paying 

comparable sums for incremental traclc maintenance previously, 

Amtrak has enjoyed a "free ride" on Conrail up to now. 

For the reasons discussed below and in the verified 

statements and supporting exhibits and worlcpapers of Amtralc' s 

other witnesses, my principal conclusions are as follows: 

1. There is no merit to the claim of Conrail's witness John c. 
Klick, that Amtralc has enjoyed a "free ride" on Conrail in 
the past. The compensation Amtralc has paid Conrail has been 
pursuant to the terms of the contract that Conrail and 
Amtrak negotiated in 1976. Beginning in the early 1980s, 
Amtrak sought repeatedly to amend the provisions relating to 
compensation for track maintenance but Amtralc' s efforts were 
consistently rebuffed by Conrail. 

2. Although the contract and Section 402(a) of the Rail 
Passenger Service Act permit the Commission to require 
Amtrak to pay the incremental traclc maintenance costs 
attributable to its operations, Conrail's claim regarding 
the magnitude of those costs is grossly overstated, by a 
factor of more than seven! It is incorrect for the 
following reasons: 

a. First, the WSAC model is not a proper model with which 
to determine the degree to which Amtralc's operations 
have contributed to the wear and tear of the traclc 
structure and thus to the traclc maintenance costs, for 
many reasons discussed in detail in the verified 
statements of Messrs. Whitehurst, staplin and Danzig. 
Among other reasons 

i. The WSAC model is based on the erroneous 
contention that traclc maintenance does not 
experience economies of density above certain low 
traffic density thresholds. That contention is 
not supported by the engineering research 
literature and it is squarely refuted by Conrail's 
own MOW and traffic density data, as well as data 
for all other Class I U.S. railroads. 
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ii. There are numerous other flaws in the WSAC model's 
engineering equations. For example, the model 
fails to talce any account of the different 
suspension systems on passenger and freight cars 
and the very different impacts those suspension 
systems have, per ton of axle load, on the traclc 
structure. 

b. The proper model for determining Amtralc's contribution 
to the wear of the traclc structures and thus to 
Conrail's MOW costs is the model Jmown as the Speed 
Factored Gross Ton ("SFGT") formula. That formula was 
developed in the 1970's on the basis of the actual MOW 
experience of U.S. railroads. It was adopted by the 
commission and appears in its regulations as the basis 
for calculating commuter rail costs, it has been 
applied in many Commission proceedings, and it is the 
basis for the incremental traclc maintenance payments 
Amtrak makes to every railroad other than Conrail over 
which it operates. As modified in various respects by 
Messrs. Whitehurst and staplin to incorporate data and 
findings not previously available, the SFGT formula 
provides the proper method for determining Amtralc's 
incremental costs. 

c. There is no basis for applying any Willig adjustment 
factor to Amtrak's variability share of Conrail's MOW 
costs to determine Amtrak's incremental costs. As 
explained by Amtralc's witness Professor Curtis Grimm, 
Mr. Willig's conclusion that Amtralc's variability share 
does not equal its incremental costs is incorrect. 

d. Conrail has overstated the maintenance costs properly 
considered in this case by approximately 20 percent. 
It has also overstated the tonnages operated by Amtralc 
on its system. 

3. Application of the modified and improved SFGT formula to 
Conrail's corrected MOW costs shows that the annual 
incremental cost track maintenance cost resulting from 
Amtrak's operations over the Conrail lines at issue, in 1994 
dollars, is $-8·5&,,5'1:1. 

g.J,,~f-;i_r'§-~)-

)5111 uCfi' 
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BACKGROUND 

Amtralc's Agreements with Conrail and Other Railroads. 

Amtralc was created in 1971 by the Rail Passenger Service 

Act, 45 u.s.c. §501 et. seq. (the "Act"), to provide passenger 

rail service throughout the Nation and to take over the 

obligations of existing railroads to provide that service. By so 

doing, Amtrak relieved those railroads of the very substantial 

financial burden those obligations had been imposing. To enable 

Amtralc to perform that service, Congress, in section 402 of the 

Act, authorized Amtrak to enter into contracts with other 

railroads for the use of their tracks and facilities, and if the 

parties could not agree on the terms of such contracts, Section 

402 empowered the commission to order the use of tracks and 

facilities by Amtralc and to determine the compensation to be paid 

by Amtralc for such use. 

When the Commission is called upon to determine the 

compensation to be paid by Amtralc, Section 402 requires it to set 

it at a level that covers the "incremental costs" that Amtralc' s 

operations impose on the other railroad. Compensation in excess 

of incremental costs may be required only in consideration of the 

quality of the other railroad's services to Amtrak -- for 

example, in ensuring specific levels of on-time performance. 

As Amtrak's Assistant Vice President-Operations and 

Planning, James Larson explains in his statement, in the 1970's 

Amtralc entered into contracts with most of the Class I railroads 

governing its operations over their lines. The basic contract 
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with Conrail, styled the "Off Corridor Operating Agreement", was 

entered into as of April 1, 1976. Under that agreement, Amtrak 

has paid Conrail, on a monthly basis, certain specified expenses 

incurred solely as a result of Amtralc operations plus an 

additional amount equal to five percent certain of the expenses 

"to cover other avoidable costs." As Amtrak has operated more 

and more with its own employees and equipment the amount of these 

payments is less than in the early years, but it is still very 

substantial. Currently Amtrak pays Conrail's approximately $5.4 

million per year to operate over Conrail's lines. 

Initially, Amtralc's agreements with other freight railroads 

contained similar compensation provisions. Starting in the mid 

1970' s other railroads and Amtralc began amending their agreements 

to provide for a more definitive method for specifying and 

quantifying Amtrak's incremental costs. These amendments provide 

for, among other things, payments for incremental track 

maintenance costs which have been calculated on the basis of the 

Speed Factored Gross Ton ("SFGT") formula. They also include 

incentive payments by Amtrak for specified on-time performance 

levels. The amendments also eliminated the five percent additive 

provision. 

By 1988 all the other railroads over which Amtralc operates 

had entered into amended agreements containing such provisions. 

Since 1988 Conrail has been the only railroad without such an 

agreement. As Mr. Larson attests, since the early 1980's Amtralc 

has repeatedly approached Conrail with proposals to negotiate an 
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amended agreement similar to those with the other railroads, but 

until recently Conrail consistently rejected such proposals and 

indicated that it was not interested in amending the contract.Y 

The Present Dispute. 

The Off corridor Agreement with Conrail, lilce Amtralc's 

contracts with most other railroads, expires in 1996. The 

agreement has a provision permitting either party to require 

renegotiation of the contract terms and, if the parties fail to 

agree after 90 days, to require that a joint application be filed 

with the Commission under Section 402(a) of the Act for "an order 

for the provision of such services and the use of such facilities 

and equipment as are provided for herein, on such terms and for 

such compensation as the Commission by order may fix as just and 

reasonable." 

On August 10, 1993 Conrail gave Amtralc written notice that 

Conrail wished to renegotiate the compensation provisions of the 

contract. The parties negotiated but were unable to reach 

agreement, and at Conrail's request they filed a joint 

application in this proceeding on February 3, 1994 asking the 

Commission to "establish[] a new basis of compensation for 

Amtrak's use of Conrail's track facilitates." 

l' Amtralc has entered into four agreements with Conrail which 
specifically provide for specified traclc maintenance payments on 
four different line segments. Larson V. S., p .3,Z, n. 1. As 
Conrail's witness William F. Wulfhorst states (Wulfhorst v.s. pp. 
2-3), compensation for these lines is not involved in this 
proceeding. 
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FINANCE DOCKET NO. 32467 

VERIFIED STATEMENT OF 
WILLIAM W. WHITEHURST, JR. 

ON BEHALF OF 
NATIONAL RAILROAD PASSENGER CORPORATION 

My name is William w. Whitehurst, Jr. I a~ President of the 

firm of W.W. Whitehurst & Associates, Inc., economic 

consultants. The firm's offices are located at 12421 Happy 

Hollow Road, Coclceysville, Maryland 21030. A statement of my 

professional qualifications is set forth in Appendix A to this 

Verified Statement. 

This statement deals primarily with the determination of 

maintenance of way costs incurred by Consolidated Rail 

Corporation ("Conrail" or "CRC") which are incrementally 

attributable to National Railroad Passenger Corporation 

("Amtralc") operations over Conrail lines. on behalf of Amtralc, I 

have been aslced to: 

1. Provide an overview of the Speed Factored Gross Ton 

("SFGT") formula as applied by Amtralc, the Interstate 

Commerce Commission ("ICC" or "Commission"), and others 

prior to this F. D. 32467 proceeding. 

2. Evaluate the Weighted System Average Cost ("WSAC") 

model as presented and applied by Conrail witnesses 

Zarembslci and Reser in this proceeding. 

3. Describe certain improvements to the SFGT formula that 

I, in cooperation with other Amtralc witnesses, have 

made based on current research and data for use in this 

proceeding. 

4. Evaluate the maintenance of way data base used by CRC 

in this proceeding and describe certain corrections to 

that data base. 



operates to determine track maintenance amounts payable by 

Amtrak. 

" The SFGT formula forms the basis for determining traclc 

maintenance amounts payable by Conrail in situations where 

Conrail operates over rail lines owned by New Jersey 

Transit. 

e The SFGT formula is used in the San Francisco Bay area by 

the Southern Pacific Transportation Company ("SPTC") and the 

Peninsula Corridor Joint Powers Board ("PCJPB") to determine 

track maintenance amounts payable by SPTC to PCJPB where 

SPTC operates over PCJPB lines and amounts payable by PCJPB 

to SPTC where PCJPB operates over SPTC lines. 

EVOLUTION OF SFGT 
FORMULA TO DATE 

The SFGT formula was first developed in 1973 on the basis of 

research conducted under my direction. The most comprehensive 

and widely circulated description of the SFGT formula is 

presented in the June 1977 Second Edition of Analysis of Traclc 

and Roadbed Maintenance Cost Variability, of which I was a 

principal author. As stated in the preface to that document, the 

authors of the formula viewed it as evolutionary in nature and 

subject to improvement as better information becomes available. 

And in fact, during the years subsequent to 1977, various 

refinements and improvements have been incorporated into the SFGT 

formula. As I will discuss, I believe further refinements and 

improvements are warranted to the formula as it was most recently 

applied before this proceeding in light of the most current 

research and data, including some of the research cited by 

Conrail's witnesses. 

Amtralc has used the SFGT formula in its contract 

negotiations with U.S. railroads since it was developed. The 

SFGT formula as most recently used by Amtralc prior to this 
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Qual.1 Ucatiau. 

My llAlllll la JDJ11ea L, Laraan. I Giii Aa111t,nt Vico Pro1i dont ­

Contraato in the Oporntin9 Doporbllant of tho HatJ.anal llAILlra Rd 

PDOHJt.gor Corporatio n (l\llltrall) . I Ml tho Amtrok l:llUIDIJl!l:Mlnt 

otficid vitb prilllllry r01ponDibi li.ty for nooaUAtion ond odl:liniu­

trotion o ! contractual orrnngCJDDnta fo r u1n o f ro i l line• end 

pravbian of noc nnery 1orvlce1 by o t•-0r .:nilroodo to Amtrak in 

c anncctil'.'n v ith t h o aporot l on of J\lr(:rok t r o1na . In thia capac ­

ity , i hDvo be e n rosponolblo for /\At r ak ' a attccpLs to ncgoU.oto 

on o pe r a ti no n9 r oo1DOnt wJ t h Hotro-tlo rtt to covor operation ot 

Amtrak t rn i na on tho Uud son Lino of tho Uar lcm-lludaon Lin.ca. In 

oddltlon , 1 DC1 r oaponsibl o !or inapoctian o f rnll lines currontly 

uaod b~· J\!lltrolt oo voll oo Jnspuction of rocilit•08 aver wh ich 

Amt r ak ia conaidod ng routln9 now t r ain op-0 r otlone. 

I hovo boon Ctt>ploy"d by Amtrok since 1973, ond p l'.'lor to 

caolng ta Amtr ak voo CJ:>ploycd l n Lite oporotlng depor tcant o C tho 

Chicago and Nonh Woo torn nailwoy Tronoportounn Company. l\o D 

roeulL o f D)' ('J(porlonco ond current rosponalbilitios, l Olli 

thoroughly f ani.Uor with 1.ho track r cqul romontc, opo rntlng 

!octaro, ond tho dotcrmino\.lon o( 1woidnblu cant o involved in lh11 

opo~ollon o! 11::11.ro~ troinn en onny dif(oront typco al roil linen 

throughoul tho counl ry. 

Purpo•o o r StoLc=ont . 

Th lo vori fiod otntol'l<'nt Jo 1ntondod 1.0 11orvn I hr('lo purpoooo1 

I. To oxplo in how llmlro~ hao dcv"lopcd a 

roooonoblo opproxiootion of tho ovoidabl o 
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autficient.ly ainllar t:o ot.hllr Alltrok ro.i1ro.od oporatJona t.hot an 

i.ndoatzy evonge train N.lo tl9'1ro would rl'proaent. o reuo nable 

•ppro~tlon of the avo ldoblo coat• involvod in Allt.rok 

oporotiona on thh Una ont.l 1 o U9'1re thAt io .buod on Azlt.ra.k •a 

actual oporotiona on t:hia lino con bo dotannJ.nod. 

Tho 1'.mtrnk ficcol yoor 1983 ovorooo ovoido.blo ~~•t for all 

acendmont 119roOJ:10nt. roilroade for t.llneo r"D lduo1 Cuncl!o na o f 

U.01 per UeiD Di1o controau aharply vith Hctro-No n h ' a poai­

t.io n . 1totco-11o rd1 bo.a conaia t ont.ly a oao r tod tbo t. tho ovo! do.blo 

coa t.a aro 1rrclovOJ1t o.nd boa r aqoootl'd P• Yll:IO ~• t hat ftqll& l l' to 

opproaia:4~o ly $1 5 por tr~ln ailo •• • t o • rr lr• • ~·trn-N"rth hno 

eodc no aoriooa attc.::pt ~o juat i f y tla t t lquro on tho baal • o C 

• Pl ice.I> l o l o1j:l a tOJlderdo . Tho Jlt t o r onco botvocn Amt.rnlt ' c 

•ppro111Nt. lon or Cl..-oi dob l o co1u t or opor nt i o n1 on Lhc llod1un 

Lin" ond llou o -Ncrt:h ' o r oqunnt for poy~ento lo CDOr c t.han 05 

ail llon ~or yoo.r o n tho boa la ol cur rent opt' r at..iono . 

2. Jnc:cnU vc Per fo,.....nco Arronq.,...nt. 

lk9!nrlno in 197• , Antra~ hn• Inc luded i r r.cv Cl.Ad rrn1'00-

~.n11d Gf'C' rotln9 a9r M:'ccnta v1 th ral lr:ooda I' r .. r.oao llf't·• no r 

lralna operate p rov!alona Cor poyncnt• in e•c~co o C n voldobl o 

C'O•t• hoa<'d upon t he quality o l P"rCorrr.anco. l n tho )'1'11r11 1lncu 

1974 , thla concert ha• evolved end bcon ~oflned oubat nnllolly nn 

lho boaia o r c>ur l'xperl a nc:... WI 11 .- thn nrrnn9e i::cnt ll i l h c-ncto 

lndlvldunl rollroed 1• •ubjccl to ~"llOtintlon , the ~•ic 1f'otur"• 

ot tl.r lr. .. nt.iv" orro.n9c...,.nt11 hnvo boc:aro incntoe1n9ly atondord. 
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Tbo baaic elfl'JIOata or Amtrak'• incenL1ve perfornance orran9CDent11 

ore aa f0Uovt1 

1. Traina abould ba oporatod on hJ.9h quality 

ac:boduloa. In tho ab1onco of apocificolly 

do1t.Onatrotod 1afoty or oporoLlonol 

problcon, auch 1cbodulao 1nould bo ba1od 

on t ho 1DAs1.awa oporotin9 1pood1 penaltt cd 

by applicoblo 10901 atondArdo, including 

co1t 1i9nificantly tho track 1tondardo of 

tho Podoral l\Ailrond Administration . ln 

•~dl ~ lnn . nn r•crnnlvc noounta of rocovory 

t!i::o l houl d bo inc . udod in tho 1cboduloo. 

2. lncontt voe oro pai d t or ooch por conto90 

point by whi ch on-ti~o porforQance o{ n 

t:roin oxcoodo 80 porcont i n ft month . 

3. Ponol tJoo ore 01oooood 09oino1. o rail r oad 

!or onch porconta90 po~nt by which on-1. l!Do 

por!on:ianco o r a tralr 11 l ool' tluln 70 

porcont in o oonth. Such ponolt1oa cay 

not oxcood 1.ho ON>unt. of incontivo1 cor ned 

by tho rnll r ond In connoct1011 vitb tho 

oporotior. o f all Amtrak troino in tho 

prrccdin9 tvolvc month•, on thor o 111 no 

ri cL t.hot a rollroad cou ld t'V• r rocoivl' 

looo titan ILi ovoidoble coat o I r connoc­

tion vlth tht> np.,rinlon of llntrok trftlnn. 
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•· r or t.rai.na operated lo•• than •oo a..llo•, • 

tolor11n.co of tivo a.Jnuto• in oxco•• of tl.o 

~ provid~ in tbo •chodulo i• aliOVt"d 

1-0 datoraittln9 whothor an individual trip 

ia on til:IO, (Althou9h it hoe no opplico­

t!on to our oporntlonA on Motro-Nortb, o 

ton·l:Llnuto toloronco i• ollovod on longor 

tripD and porfornonco ia aoooaurcd ot 

aolocud lntonoodlato atotlon• •• voU oa 

at tho and po.inl .1 

!>. l n Dl!oaurin9 tho on-Lico porforaence o f 

ind.ividual tripe, the railroad la 11loo 

9ivon on ollovanco for tho C1110unt o t ti.ma 

by vh!ch a train la Int o boing dolivorod 

t o that. rnllcond by nnot hor opor11tln9 

ro~lrood or tho OJ:IOU nl o f tioo a Lraln l a 

held ot Aclrok' a roquoat wai ting Cor 

pa oacngora. 

~. Ooley• cxparlcncod on a t r ip for couaoa 

otllnr L-han l~Ooo Dpt'Cl f lcd in 4 and 5 

obov~ aro no t oacuacd o r ollovcd ln 

c.ooaur i n9 on•tlco porCot'llMlnco. 

Ouch an or r nn9coont provJdoa nn oporo l in9 r a i lroad a good 

opportunit.y t o onrn oubat nnl iol omount o I n oxcoao o r nvoldoblfl 

coat• it l t dooo a 9oc.d 1nb on bnho ll Ol llmt rnk . Jn ti oc11l Yflllr 

l 91l , fnr rxAJ:plo, t hr rai l road• or~rot ln9 Aot.r ak t rnlno undor 
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..,..m'w-at: ag~t.a earned mro than 521 . 9 n1U1oa in i.ocGnt..ivo• 

lmder arr~nt• Uuat: are baecd on tho feat:Uro• outlined above. 

'the fact c:hat: b tru• a PTOPO•cd ~•m;cn:ocnt doe.a not pen:dt. 

a T.ll.l.roed to be e:scuaed (or do"laJ•• beyond it:e c:orit.rolc i• an 

esJU:Dt:.iol e l c;>rnt: of t:he tot.al porfonunco a=ongl!Dllnt. iUld ba• 

CJen.e.%1lly been accep t.cd ae fail by b't:.rak • • ope~r.>.tli:<J ro.ll.roAC. . 

All. •chedttlec contain a rt'&•cmablo a.c>OAt. of -=o t.!.co t.bat: 

~ a t.r.11.i.n to incur aa::ie opcrot.1.ng d olaytt oiid • tlll be on 

tiJ::e . ta ad.cilt:.ion, Ui.c ~rat ing railr04d ca.:i C!4rn icccntivo• 

ccc::icc ciJi9 at 80 pcree.nt. A:~ok And ito opera ting ra.ilroada 

recc<Jni: e t:h.'lt sa::e ovo.id4bl c d<'hyu Arc Ullcly to o=ur frc:c 

c.u:.e to tu:c , Dot t..n.a r1111road t:bn c doee a goad Job ui cunuu::ing 

t.bcao d.olaya ond achicvoa 90 percent on-ti:e IM'rfo~cc co.n 

st.i! l cera '1e1!'C!TIIWI lnconl.i..-ee. It 1• not expec ted tllAl o 

ra.1..lrood --ill ochlevt1 100 pctrccnt on- t l1:1e perfo rmance. Juat ae o 

DHgin for cn:vic h huilt int o tho ecbe::.e through Ute aettia9 o f 

the po:!c.~~ ~" f o r corning inceot.ivoa ot 80 percorit , •o 

~naltl,. :i ore not i>eee•ocd until per fort: .nCil dropa bcl.ov 10 

perc1!nl oii 1..1.co. lt 111 vin:uoU)' certain thnt o ro.11-road would 

""'" ~erirn.:o rue!> puor (ll'r!on:>ance ut1loe11 it: vcro cncountoriflo 

seriou11 prcbl=- v ilh it• r11U line aolntere.ncu o r it.11 oper ating 

practicoo , or v oro au:ply indl !ro r ont to thn ovoraLion o r tho 

A::ltrol: tralna . l n addition, c i nca p<lnllltio• con onl y be o•oaaecd 

a9kinat anceiiLiv~a co1ncu ln tho prccc-dine i:velv~ =ont ho, in no 

event v.111 the roilroae <'Yl't rf'Ceivo ca::.poneaLion Uu.t h lcri11 

lh41l aL• ovrldable coot•. 
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A iujor prcbl- tbat Azltral:' a propoaod orranoft- nt h•• 

ovorc:oso ia tho avoidanco o f oatonlivo arC1\D'CDtOt1on vldl roapoct. 

to c aa..otion and duratio n ot tho vor1oua doloya that inevitably 

OCCU% in tho operation of Amtrak train• from tJ.Do to tla.o. l n 

apito of objection• froco tho railroad• in oorllor yoar1, Allltro.lt 

baa conalatontly maintained thnt 1uch orqullOCl\ta uvor tho 

cou1ation o t dol~y•, auch ae ~ochanicn l foiluro o, bod woatho r , 

oporoting pncclcco, a nd t ho U ko, or .- no • productive and in tac t 

oro not nocoao .. u y t o pro t ect " roil rood' 1 abilit )' to l'n rn 

1ub1tantiol inccnti .-111 . Tllo proo f of thin is i n tho t.c-n1 ot 

D!ll1oftJI o l do l t.ire in lncontlV<' l""V'M'"c:• ~\'\At tho "f" r"t ln<J 

r •u I ro.,tt., l'•rt> nnnwsl lr v!lhoul ec:?r'"'l"' ,,,., d"' ~>·r hy •-.uao. llt 

t ho 11aco tloo, Anlrak 1 1'1 a loo rl' t'o lvin9 Cllll• rJolly i e111rov••tl 

J"('rfon:.1na-. 

Mtrak p ropo1100 I hn t Mol.rn-110 1 lh bu {llV.:rn I.Ill' pntllnllo l lo 

"""' <;7 1',(I por uoi1o "'1lll if "11 Ant• a~. lro1no ""ro opr•tllll'll 10 0 

Jlf'rcont on t.100. 3ut'h ln.:<'.11.lvf' pot.,.nti"! rcrroocnu on or-.- :--

lunlty lO l"A:'~ r4)':CDl8 thAt lltf' IN' than 8\. pcrCl"ftl n! t.l 

opproxlcat.<' 11~·old11blo coau p<r trnin col lo tloocrlb<>tl 1•11r1J,.r I n 

r:y •lot.er. nt.. Tho lrc<'nt~vo rota proJ>('tt'd ! o r Hl'lto-r.or• h Ill 

that rf'cotvc.d tiy aar-o ot.hl'r • C• nl'rolly, t.ho ro1 lrru .. 10 th.st hwv• 

tha nblll ~y undrr t h,.lr conr rocte to uori th" h l qnl'!I' It rr lV•·D 

l&avr nc:qot inlCd th,.lr ?II r t"• l'\'• " p n od r )'r1.r11 t• whlrh 

• IC:llf'dUll'O o f /lrtralt I 1na npor11• "'' n t h• lr llu • 11.ivr I •'<•I' 

prc9rr1oivcl~ lr-frc' ti Ii" .• r l n rto 1 d 
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uu of a railroad in dallvorillg blqh on-tine pcr!oraanc r beeoaea 

1:11>ro .:li.Uicult 1<hon auch U:provod achodulo• arc J.aploaontcd, and 

ln oddl1U.on th~ aorvico Amtra k uan providn to it• cuatomora i• 

enhanced. 1 cua 11onorall)• taaiUor vith tho acbcduloa ind 

t>poationa 011 Hot.ro-t>ortb rail Unoa botvoon the Grand Central 

1°W'~l ~ l'Ou9hkoopdo , and 1 do boliovo tbay aro naaonably 

90Cld and would warrant. a rato o f U.50 rer troin nil• Cor 100 

percent on-ci.o porforDDncc. 

Exhibit JLL-1 att:Ac hcd to 111y Gloto1Dont 1101:11 f o r th tho 

apcci!ic orrangcrent thot ~~trek propoaoa the cac:Uacion odopt ill 

t.b.i• pIC"Ce:cd!n9. Thi a orran9coonc lnrnrporote.a in dct1ilc d Co nt 

t NI CCLCCpt"llll t'lf'..,nta O( .u; orpropriat<. illceotiVO/JMlnalty 

arr41\91!:1t'llt dcacribcd al.love. 



CERTIFICATE OF SERVICE 

I certify that I have this 12th day of February, 2014, caused a true copy of the foregoing 

Motion of Illinois Central Railroad Company and Grand Trunk Western Railroad Company to 

Compel Responses to Requests for Production of Documents, to be served by e-mail upon: 

Linda J. Morgan 
Nossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC 20006 
lmorgan@nossaman.com 

William H. Herrmann 
Managing Deputy General Counsel 
National Railroad Passenger Corporation 
60 Massachusetts Avenue, N .E. 
Washington, DC 20002 
herrmaw@amtrak.com 
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