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INTRODUCTION 

 Valero Refining Company seeks an order from the Surface Transportation 

Board (“Board”) that the City of Benicia Planning Commission’s (“City”) denial of its 

application for a use permit and certification of the environmental impact report 

(“EIR”) prepared pursuant to California law1 for its refinery expansion (“Project”) is 

preempted by the Interstate Commerce Commission Termination Act (“ICCTA”).2  

Safe Fuel and Energy Resources California (“SAFER California”) actively 

participated in the City’s proceedings for the Project and submits this reply to 

Valero’s Petition for Declaratory Order (“Petition”). 

Valero argues that the Board should declare that the ICCTA prohibits the 

City from even considering the refinery expansion’s rail-related impacts when 

determining whether to approve or deny the use permit.  Valero is wrong.   

First, Valero is not a rail carrier.  Therefore, the Board has no jurisdiction in 

this case.  Second, even if the Board had jurisdiction over a non-rail carrier, the City 

relied on numerous findings unrelated to rail impacts when it denied the use permit 

and certification of the EIR.  Thus, any decision by the Board would be moot as to 

whether the City can deny the use permit and EIR.  Finally, Valero’s argument is 

nonsensical; it would mean that a local government cannot exercise its regulatory 

authority over a non-rail carrier facility that receives goods by rail, even if its 

regulatory action would not interfere with transportation by rail carriers.  This 

overreach and sweeping effect is contrary to the decisions of courts and the Board, 

                                            
1 California Environmental Quality Act (“CEQA”), Cal. Pub. Resources Code, §§ 21000 et seq. 
2 49 U.S.C. §§ 10101-16106. 
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impedes the application of state law and impedes local government’s exercise of 

traditional police powers to protect the health and safety of their citizenry.  Thus, 

the Board should deny Valero’s Petition. 

BACKGROUND 

 In 2012, Valero submitted a use permit application to the City to expand its 

refinery.  The Project includes constructing a new service road, 4,000 feet of 

pipeline, a tank car unloading rack and new private rail tracks at the refinery, and 

replacing and relocating a tank farm and underground infrastructure at the 

refinery.3  The refinery expansion would then allow Valero to import, via Union 

Pacific Railroad (“UPRR”), up to 100 tank cars of crude oil per day.   

The EIR prepared for the refinery expansion recognizes that the effects of the 

refinery expansion, the new shipments of crude oil by rail, would cause 11 

significant and unavoidable environmental and public health and safety impacts.  

These include increased air pollution, increased greenhouse gas emissions, damage 

to biological resources, and impacts from transporting hazardous materials, 

including the potential for accidents resulting in severe injury and death.  The City 

concluded that the refinery expansion’s benefits do not outweigh these significant 

and unavoidable impacts.  Nevertheless, Valero argued (and City staff agreed) that 

the ICCTA prohibited the City from considering these impacts in determining 

whether to approve or deny the application for a use permit.  

The City Planning Commission disagreed with Valero and City staff.  On 

February 11, 2016, the Planning Commission unanimously denied the use permit 
                                            
3 It is undisputed that the City has permitting authority over the Project.   
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and certification of the EIR based on the refinery expansion’s inconsistencies with 

the City’s General Plan, numerous flaws in the EIR’s analyses and numerous 

undisclosed significant, unmitigated impacts from both non-rail refinery operation 

impacts and rail operation impacts.  That is, the City Planning Commission denied 

the Project for reasons related to rail transportation and reasons unrelated to rail 

transportation. 

On February 29, 2016, Valero appealed the Planning Commission’s decision 

to the City Council.  Valero’s appeal largely relies on its argument that the City 

cannot consider rail operation impacts, despite the City having numerous separate 

non-rail grounds on which it denied the use permit and certification of the EIR.  On 

April 19, 2016, Valero requested that the City Council continue its appeal hearing 

so that Valero could seek a declaratory order from the Board.  The City Council 

granted Valero’s request until September 20, 2016.  On May 31, 2016, Valero filed 

its Petition with the Board seeking an order that the City cannot consider rail-

related impacts when it denies the use permit and certification of the EIR. 

ARGUMENT 

I. The Board Should Not Institute a Proceeding and Should Dismiss 
Valero’s Petition Because Valero is Not a Rail Carrier   

 
The Board may issue a declaratory order to eliminate controversy or remove 

uncertainty related to its subject matter jurisdiction.  5 U.S.C. § 554(e); 49 U.S.C. § 

721.  Where the law is clear, the Board may decline to institute a declaratory 

proceeding.  14500 Ltd.—Pet. for Declaratory Order, FD 35788, slip op. at 2 (STB 

served June 5, 2014).  Here, it is clear that the Board has no jurisdiction because 
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Valero is not a rail carrier.  Therefore, the Board should decline to institute a 

proceeding and should dismiss Valero’s petition. 

The ICCTA gives the Board exclusive jurisdiction over “transportation by rail 

carrier.”  49 U.S.C. § 10501(b).  Thus, “to be subject to the Board’s jurisdiction and 

qualify for federal preemption…, the activities at issue must be ‘transportation’ and 

must be performed by, or under the auspices of, a ‘rail carrier’.”  SEA-3, 

Inc.—Petition for Declaratory Order, FD No. 34192, slip op. at 5 (STB served March 

17, 2015) (“SEA-3”) (emphasis added).  Whether an activity is “transportation by 

rail carrier” “is a case-by-case, fact-specific determination.”  Id., citing Diana Del 

Grosso—Pet. for Declaratory Order, FD 35652, slip op. at 5 (STB served Dec. 5, 

2014).  The ICCTA defines “rail carrier” as “a person providing common carrier 

railroad transportation for compensation.”  49 U.S.C. § 10102(5).  The Board’s 

“jurisdiction extends to rail-related activities that take place at transloading 

facilities if the activities are performed by a rail carrier, the rail carrier holds out its 

own service through a third party that acts as the rail carrier’s agent, or the rail 

carrier exerts control over the third party’s operations.”  SEA-3 at 5.4   

                                            
4 Citing Town of Milford, Mass.—Pet. for Declaratory Order, FD 34444, slip op. at 3-4 (STB served 
Aug. 12, 2004) (no Board jurisdiction over non-carrier operating a rail yard where it transloaded 
steel pursuant to an agreement with the rail carrier, but the transloading services were not being 
offered as part of common carrier services offered to the public), High Tech Trans, LLC—Pet. for 
Declaratory Order—Newark, N.J., FD 34192, slip op. at 7 (STB served Aug. 14, 2003) (no Board 
jurisdiction over truck-to-truck transloading prior to commodities being delivered by rail), and Town 
of Babylon & Pinelawn Cemetery—Pet. for Declaratory Order, FD 350257, slip op. at 5 (STB served 
Feb. 1, 2008) (no Board jurisdiction over activities of a non-carrier transloader offering its own 
services directly to customers); compare to Green Mountain R.R. v. Vermont (2d 2005) 404 F.3d 
638, 642 (transloading and temporary storage of materials by a rail carrier qualified for preemption); 
Lone Star Steel Co. v. McGee (5th Cir. 1967) 380 F.2d 640, 647 and Ass’n of P&C Dock Longshoremen 
v. Pittsburgh & Conneaut Dock Co. (1992) 8 I.C.C. 2d 280, 290-295 (an agent undertaking obligations 
of a common carrier (i.e., performing services as part of the total rail service contracted for by a 
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It is undisputed that Valero is not a rail carrier, Valero is not acting as an 

agent for UPRR, and UPRR cannot exert control over Valero’s operations.  Rather, 

Valero — not UPRR — is the refinery-expansion applicant and would build, own 

and control its refinery facilities.5   

The undisputed facts here show that Valero is not a rail carrier, and would 

not be performing transportation-related activities on behalf of UPRR (or any other 

rail carrier) at its refinery facilities.  Thus, the Board has no jurisdiction over this 

matter, the Board should not open a declaratory proceeding and the Petition should 

be dismissed. 

II. A Board Order is Unnecessary Because the City Denied the Use 
Permit Based Partly on Non-Rail Impacts and Can Uphold the Denial 
Without Considering Rail-Related Impacts  

 
Even if the Board had jurisdiction in this case, it need not consider Valero’s 

Petition because the City also denied the use permit for reasons unrelated to any 

rail-related impacts.  Thus, an order by the Board in this case would be moot as to 

whether the City can uphold its denial of the use permit in response to Valero’s 

appeal. 

                                                                                                                                             
member of the public) also holds itself out to the public as being a common carrier by rail, and is 
therefore subject to federal regulation). 
5 See, e.g. Exhibit A: Letter from Raymond Atkins to Cynthia Brown re: STB Finance Docket No. 
36036, June 17, 2016, p. 3 (“The project is being conducted under the auspices of Valero and not 
Union Pacific…”); see also Exhibit B: Valero Benicia Crude by Rail Project Revised Draft 
Environmental Impact Report, August 2015, p. 2-3 (“Valero proposes to install, operate and maintain 
new equipment, pipelines and associated infrastructure as well as new and realigned segments of 
existing railroad track within the Refinery boundary to allow the Refinery to receive a portion of its 
crude oil feedstock deliveries by tank car”), p. 2-5, Figure ES-2 (the Project would be constructed 
entirely within Valero’s refinery boundary), p. 2-8 (Valero would own or lease the tank cars), p. 2-21 
(UPRR would deliver tank cars to the refinery property and then “UPRR would turn over operation 
of the trains to Valero for offloading”); see also Exhibit C: Valero Crude by Rail Project Final 
Environmental Impact Report, January 2016, p. 2.5-31 (“1) Valero would own and operate the 
unloading facilities, 2) in constructing and operating the facilities, Valero would not be acting as an 
agent of UPRR, and 3) UPRR would not control the operation of the unloading facilities”). 
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The City Planning Commission adopted Resolution No. 16-1 (PC) containing 

15 findings for denying certification of the EIR and the use permit for the refinery 

expansion.6  The Resolution identifies numerous flaws in the EIR’s analyses and 

numerous undisclosed significant, unmitigated impacts from both non-rail refinery 

operation impacts and rail operation impacts.  The Resolution also finds that the 

location of the refinery expansion would be inconsistent with the City’s General 

Plan. 

Notably, 13 of the City’s 15 findings are either unrelated to rail operation, or 

are related to both non-rail and rail operations.7  Valero mischaracterizes these 

findings when it states that “the EIR/Permit Denials were based substantially on 

findings with respect to rail transportation impacts and the absence of rail 

transportation mitigation.”  Petition at 2, 14 (emphasis added).  In fact, if the couple 

of findings, and parts of findings, that are related to rail transportation were 

removed from the Resolution, the City would still have 13 findings unrelated to rail 

operation to deny the use permit.  Thus, this Board process is moot as to whether 

the City can uphold its denial of the use permit. 

For example, Benicia Municipal Code section 17.104.060 prohibits the City 

from issuing a use permit if a project would be “detrimental to the public health, 

safety, or welfare of persons residing or working in or adjacent to the neighborhood 

of use” or “detrimental to properties or improvements in the vicinity or to the 

                                            
6 Exhibit D: Planning Commission Resolution No. 16-1 (PC). 
7 See Exhibit D: Findings 1, 3, 4, 5, 7, 8, 9, 10 and 14 are unrelated to rail impacts.  Findings 6, 12, 
13 and General Plan Finding 1 are related to both rail and non-rail operations.  Indeed, Findings 2 
and 11 are the only findings wholly related to rail impacts and mitigation. 
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general welfare of the city.”  In this case, the City found that the Project conflicts 

with the City’s General Plan because: 

the proposed location of the conditional use and the proposed conditions 
under which it would be operated or maintained … would be detrimental to 
the public health, safety, or welfare of persons residing or working in or 
adjacent to the neighborhood of the use, or to the general welfare of the city, 
as well as uprail communities.8 
   

Even if the last italicized clause of the finding – the only part related to rail 

operation – was removed, the City still has a valid basis to uphold its denial of the 

refinery expansion. 

Further, CEQA requires a local agency with discretionary authority to 

approve a project within its jurisdiction to consider the full scope of the project’s 

foreseeable direct and indirect environmental impacts.  Cal. Pub. Resources Code §§ 

21000, 21001(d); Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. 

(1988) 47 Cal.3d 376, 393.  This requirement ensures that the agency is fully 

informed of the consequences of its action.  Disregarding some of a project’s 

environmental impacts when determining whether to approve a project defeats the 

purpose of CEQA and constitutes an abuse of discretion.  Kings County Farm 

Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 712; Assoc. of Irritated 

Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1391.   

Accordingly, the City found, for example, that “[t]he EIR does not express the 

independent judgment of the City as required by CEQA”9 and “[t]he EIR does not 

                                            
8 Id., General Plan Finding 1 (emphasis added). 
9 Id., Finding 1. 
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evaluate a sufficient number of project alternatives that are feasible.”10  Also, “[t]he 

project is located in the 100-year floodplain, which would increase the hazards 

related to an accidental spill on the property.”11  In addition, “[t]he project could 

potentially have negative biological impacts on Sulphur Springs Creek and the 

marsh area between the Benicia Industrial Park and the Carquinez Strait.”12  The 

City also found that the EIR’s air quality and greenhouse gas emissions analyses to 

be “insufficient.”13  Finally, for example, the City found that: 

[t]he EIR does not disclose all information necessary for complete evaluation 
of the air quality impacts of the project including the makeup of the crude oil 
associated with this project, which is based on an overly-broad interpretation 
of what constitutes trade secrets.14 
 

Each and every one of these findings, among others, can be made independently 

from rail-related impacts and provides a basis for the City to uphold its denial of the 

use permit and EIR. 

During Valero’s City Council appeal process, the City obtained further 

evidence of numerous significant, unmitigated impacts wholly unrelated to rail 

operations that are clearly outside the bounds of the ICCTA.  This additional 

evidence provides further support for the City’s denial of the use permit and EIR.  

For example, the refinery expansion would cause significant, unmitigated air 

pollution and public health impacts from operational emissions at Valero’s 

                                            
10 Id., Finding 10. 
11 Id., Finding 5. 
12 Id., Finding 8. 
13 Id., Finding 9. 
14 Id., Finding 14. 
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unloading rack and the refinery’s crude storage tanks.15  Also, for example, the 

refinery expansion would cause significant, unmitigated public health and safety 

impacts from the unloading and storage of highly volatile, hazardous crude oil.16  

Thus, even if the Board had jurisdiction in this case (which it does not), there is no 

need to consider Valero’s Petition because the Project’s significant, unmitigated 

non-rail-related impacts alone provide sufficient grounds for the City to uphold its 

denial of the use permit and EIR.   

Notably, denial based on non-rail-related impacts would have the same effect 

on rail transportation as denial based on rail-related impacts.  Either way, if Valero 

does not receive a use permit for its refinery expansion, UPRR can continue its 

existing operations as usual and Valero can continue to receive rail service from 

UPRR as usual.  Thus, Valero’s argument that the City can only consider non-rail-

related impacts when denying the Project, because considering rail-related impacts 

would indirectly regulate rail operations, is nonsensical and a red herring. 

III. The ICCTA Does Not Preempt the City’s Consideration of Rail-
Related Impacts When Denying the Project 

 
Even if the refinery expansion would only result in significant, unmitigated 

impacts from rail operations, the City can still deny Valero’s use permit and 

certification of the EIR.  Valero argues that,  

the EIR/Permit Denials are preempted by the ICCTA because the Planning 
Commission is indirectly regulating rail transportation, denying Valero the 

                                            
15 See Exhibit E: Letter from Rachael Koss to Benicia City Council re: Valero Crude by Rail Project, 
April 19, 2016, Attachment A (Comments of Dr. Phyllis Fox).  
16 See Exhibit F: Letter from Rachael Koss to Benicia City Council re: Valero Crude by Rail Project, 
April 18, 2016, Attachment A (Comments of Dr. Phyllis Fox). 
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right to receive rail common carrier service and preventing UPRR from 
providing such service and unreasonably burdening interstate commerce. 

Petition at 2-3.  Valero is wrong.  There is nothing in the ICCTA that prohibits the 

City from considering rail-related impacts when determining whether to approve or 

deny the refinery expansion.17  Rather, the City can and must consider all of the 

Project’s reasonably foreseeable direct and indirect impacts in reaching its 

decision.18  

A. Considering Rail-Related Impacts Would Not Manage, Govern, 
Prevent, Interfere With, Burden or Discriminate Against 
UPRR’s Operations  

 
Preemption under the ICCTA applies only to state or local laws of general 

application that have the effect of managing or governing rail transportation.  Laws 

that have “a more remote or incidental effect on rail transportation” are not 

preempted.  Florida East Coast Railway Co. v. City of West Palm Beach (11th Cir. 

2001) 266 F.3d 1324, 1331.  Courts have held that the ICCTA categorically 

preempts a state or local law that denies a railroad the ability to conduct its 

operations or proceed with activities the Board has authorized, or regulates matters 

directly regulated by the Board.  People v. Burlington N. Santa Fe Railroad (2012) 

                                            
17 In contrast to the ICCTA, some federal laws expressly prohibit state or local governments from 
considering issues in fields heavily regulated by the federal government.  For example, the 
Telecommunications Act prohibits consideration of the environmental effects of radio waves when 
regulating wireless facilities.  47 U.S.C. § 332(c)(7)(B)(iv) (“No State or local government or 
instrumentality thereof may regulate the placement, construction, and modification of personal 
wireless service facilities on the basis of the environmental effects of radio frequency emissions to the 
extent that such facilities comply with the Commission’s regulations concerning such emissions.”). 
18 The CEQA Guidelines require that “[a]ll phases of a project must be considered when evaluating 
its impact on the environment: planning, acquisition, development, and operation.”  14 Cal. Code 
Regs. § 15126.  Further, “[d]irect and indirect significant effects of the project on the environment 
shall be clearly identified and described, giving due consideration to both the short-term and long-
term effects.”  Id. § 152126.2.  “Indirect or secondary effects” are those “which are caused by the 
project and are later in time or farther removed in distance, but are still reasonably foreseeable.”  Id. 
§ 15358(a)(2).   
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209 Cal.App.4th 1513, 1528.  State or local actions that fall outside of these 

categories may be preempted “as applied” only if they would have the effect of 

preventing or unreasonably interfering with rail transportation.  Id.  Importantly, a 

preemption analysis concerns the effect of local regulation on rail transportation, 

not the intent of local government.19 

In a preemption analysis, courts begin with the presumption that actions 

taken by a local government pursuant to its police powers to protect the health and 

safety of its citizenry are not superseded by federal law unless that is Congress’ 

clear purpose.  Rice v. Santa Fe Elevator Corp. (1947) 331 U.S. 218, 230; Oxygenated 

Fuels Assn. v. Davis (9th Cir. 2003) 331 F.3d 665, 673; Florida East Coast Railway 

Co., 266 F.3d at 1327-29.  “[B]ecause ‘everything is related to everything 

else,’…understanding the nuances of congressional intent is particularly important” 

for preemption analysis.  Dilts v. Penske Logistics, LLC (9th Cir. 2014) 769 F.3d 637, 

643, quoting California Division of Labor Standards Enforcement v. Dillingham 

Const. N.A., Inc. (1997) 519 U.S. 316, 335.  The ICCTA’s legislative history shows 

that Congress intended that the “States retain the police powers reserved by the 

Constitution.”  H.R. Rep. No. 104-311, p. 96, reprinted in 1995 U.S.C.C.A.N. 793, 

808.  Accordingly, courts have found that the ICCTA allows the exercise of local 

police power to protect health and safety if it does not unreasonably burden or 

                                            
19 See Florida East Coast Railway, Co., 266 F.3d at 1339, fn. 12 (“That the City hoped FEC would 
move its railroad operations elsewhere is not relevant to our analysis; in evaluating whether the 
local regulation is pre-empted by the federal law, we focus on the federal statute (including its 
mandate and purposes) and determine the extent to which the actual effects of the local regulation 
interfere with the intended functioning of the federal law.”) (citing Teper v. Miller (11th Cir. 1996) 82 
F.3d 989, 995 (“[I]t is the effect of the state law that matters in determining preemption, not its 
intent or purpose.” (emphasis in original)). 
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discriminate against rail operations.  Florida East Coast Railway Co., 266 F.3d at 

1327-29; Association of American Railroads v. South Coast Air Quality Management 

District (9th Cir. 2010) 622 F.3d 1094, 1097.     

The City’s consideration of rail-related impacts prior to denying Valero’s 

application for a use permit is not preempted by the ICCTA categorically or “as 

applied.”  Valero, a non-rail carrier, seeks a permit for a refinery expansion 

intended solely to benefit Valero’s business and refinery operations, and which is 

entirely removed from the Board’s jurisdiction.  The Project is not part of UPRR’s 

operations, UPRR is not the applicant for Valero’s refinery expansion and UPRR 

will not own or control the refinery.   

Denying Valero’s application for a use permit (based on either rail-related or 

non-rail impacts) does not prevent, unreasonably interfere with, unreasonably 

burden or discriminate against UPRR’s operations.  UPPR can continue to conduct 

its operations and Board-authorized activities as usual on its existing rail line that 

provides access to Valero’s refinery and the adjacent industrial park.20  Valero can 

also continue using “tank cars to receive chemicals used in refining and to ship 

refined products from the Refinery.”21  Indeed, denying the use permit would “have 

no effect on the Refinery’s existing ability to process crude oil received via other 

existing, approved mechanisms such as by marine vessel or pipeline.”22  The ICCTA 

does not entitle UPRR to obtain new business from Valero (and the ICCTA does not 

entitle Valero to expand its refinery). 

                                            
20 Exhibit B, p. 2-3. 
21 Id. 
22 Id., p. 2-8. 
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Nothing in the ICCTA prohibits the City from exercising its land use 

authority in this case.  The City’s use permit and CEQA review processes do not 

regulate rail transportation either directly or indirectly.  The City’s laws do not 

target rail carriers or rail transportation.  The City’s laws do not burden rail 

operations in any way.  Rather, they are generally applicable laws directed at 

protecting public health and safety and the environment from proposed land uses.  

Thus, the ICCTA does not preempt the City from considering all of the refinery 

expansion’s impacts prior to denying a use permit for the refinery expansion.   

Moreover, since the Board has no authority to regulate Valero’s refinery 

expansion, the City must be able to regulate it.  Otherwise, there would be zero 

oversight of Valero’s refinery expansion.  Congress certainly did not intend to create 

a gaping hole in regulatory authority when it enacted the ICCTA. 

B. The Board Has Already Rejected Valero’s Argument in SEA-3 

In a remarkably similar case, the Board recently considered and rejected the 

exceedingly broad reach of the ICCTA suggested by Valero.  SEA-3 involved the 

expansion of a non-rail carrier facility (owned by SEA-3) to offload six additional 

rail cars of propane per day.  The facility was located in the Town of Newington and 

was served by Pan Am, a rail carrier.  The rail line traveled through the City of 

Portsmouth, among other cities, before reaching SEA-3’s property.  SEA-3 sought 

approval from the Newington Planning Board for its expansion.   

Newington considered the expansion to be a “development of regional 

impact,” meaning the expansion would impact neighboring communities for various 
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reasons, such as the project’s effect on the transportation network, anticipated 

emissions and proximity to aquifers or surface water.23  During Newington’s 

administrative review process, Portsmouth requested that a safety/hazard study be 

conducted for the project, but the Newington Planning Board granted SEA-3’s 

application without requiring a study.  Portsmouth appealed24 on the grounds that 

the Planning Board failed to comply with the Newington zoning ordinance and site 

plan review regulations, which require an assessment of the project’s environmental 

impacts and whether the project promotes the health, safety and welfare of its 

residents and other affected communities.   

SEA-3 sought a declaratory order from the Surface Transportation Board 

that Portsmouth’s claims, “including any claims that are derived from, or depend 

on, allegations that Portsmouth would be adversely affected as a result of increased 

rail transportation, are preempted.”  SEA-3 at 3.  SEA-3 argued that “any attempts 

by localities or states to direct rail traffic or impose preclearance requirements on 

transload facilities are federally preempted…”  Id. at 2.  Pan Am weighed in, 

arguing that Portsmouth was “attempting to regulate rail transportation...”  Id. at 

3.  The Board disagreed with SEA-3 and Pan Am.  The Board stated that 

Portsmouth’s appeals were not preempted by the ICCTA because the appeals did 

not involve local regulation of transloading performed by a rail carrier or under 

the auspices of a rail carrier, nor did they regulate Pan Am’s operations.  Id. at 

6.  Rather, according to the Board, “it appears that the only regulatory action at 

                                            
23 See N.H.R.S.A. § 36: 54-58. 
24 Portsmouth appealed to both the Zoning Board and the New Hampshire Superior Court. 
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issue in this case is a local government’s participation in zoning litigation over the 

expansion of a non-carrier facility.  Without more, the situation does not reflect 

undue interference with ‘transportation by rail carriers.’”  Id. at 6-7.  

SEA-3 is on point here.  Like SEA-3, Valero is not a rail carrier.  Like SEA-3, 

Valero applied for a local use permit to expand its private, non-rail carrier facility.  

Like SEA-3, Valero’s facility is served by a rail carrier.  Like SEA-3, the rail line 

that serves the facility travels through a number of cities and towns before reaching 

Valero’s property.  Like SEA-3, Valero’s refinery expansion would impact 

neighboring communities for a variety of reasons.  Like SEA-3, Valero’s expansion 

requires consideration of environmental and public health and safety impacts.  Like 

SEA-3, Valero argues that such consideration is an attempt to regulate rail 

transportation and is, therefore, federally preempted.  Like Portsmouth’s zoning 

appeals, Valero’s appeal of the City’s local land use and CEQA determinations do 

not involve local regulation of unloading performed by a rail carrier or under the 

auspices of a rail carrier.  Like Portsmouth’s zoning appeals, the City’s local land 

use and CEQA determinations do not regulate UPRR’s operations.  Therefore, like 

the Board determined in SEA-3, the City of Benicia’s decision to deny the use 

permit and certification of an EIR are not federally preempted.     

Valero attempts to distinguish SEA-3 from the facts here.  In the last 

paragraph of the SEA-3 decision, the Board stated that “[i]f Portsmouth or any 

other state or local entity were to take actions as part of a proposed safety/hazard 

study, or otherwise, that interfere unduly with Pan Am’s common carrier 
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operations, those actions would be preempted…”  SEA-3 at 7.  Valero hangs its hat 

on this statement, arguing that, unlike Portsmouth’s zoning appeals, the City’s 

denial here “interfere[s] unduly with rail common carrier,” presumably UPRR’s, 

“operations to the Benicia refinery.”  Petition at 19.  Yet, Valero fails to point to any 

facts showing that the City’s action took aim at UPRR’s operations or would 

prohibit UPRR from continuing to operate as usual.  Indeed, there are no such facts.  

Just like SEA-3, Valero challenges an action that (1) relates to the application of 

non-discriminatory regulations to the expansion of a non-rail carrier facility, (2) for 

the protection of the environment and public health and safety, (3) that in no way 

prevents UPRR from operating as it does today.   

C. Valero Relies on Inapposite Cases to Support its Argument   

Valero relies on two cases to support its preemption argument: Norfolk 

Southern Ry. Co. v. City of Alexandria (4th Cir. 2010) 608 F.3d 150 (“Alexandria”) 

and Boston and Main Corporation and Springfield Terminal Railroad Company—

Petition for Declaratory Order, FD 35749 (STB served July 19, 2013) (“Winchester”).  

The Board already distinguished these cases in SEA-3.  

The Alexandria case involved local regulation of an ethanol transload facility 

constructed, owned and operated by Norfolk Southern Railway Company, a rail 

carrier.  Because ethanol is highly flammable and volatile, and the facility was 

located near a school and residential neighborhoods, the City of Alexandria tried to 

directly regulate the rail carrier by issuing haul permits and amending a city 

ordinance to explicitly govern the transportation of bulk material.  The permit 
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imposed several conditions, including limiting what could be hauled, specifying a 

haul route and restricting the days and times for hauling.  Alexandria, 608 F.3d at 

155, fn. 3.  Norfolk Southern refused to abide by the permits and sought a 

declaratory judgment in district court that Alexandria was federally preempted 

from regulating the facility.  The court agreed with Norfolk Southern, finding that 

the ordinance and permits were preempted by the ICCTA because they regulated 

a rail carrier.25  Id. at 159-160.   

The SEA-3 Board found that Alexandria was inapplicable to the facts there 

because SEA-3 was not a rail carrier facility.  SEA-3 at 6.  Likewise, here, Valero is 

not a rail carrier and its refinery unloading operations would not be carried out by, 

or under the auspices of, a rail carrier.  Thus, Alexandria is inapplicable here and 

does not support Valero’s argument.  

The Winchester case is also inapplicable here.  Winchester involved a local 

regulation that would have stopped Pan Am, a rail carrier, from continuing to 

operate its trains over the rail line in question.  The Winchester Zoning Board of 

Appeal filed a cease and desist order stopping all rail traffic going to a warehouse 

when nearby residents complained about the rail traffic noise.  Pan Am petitioned 

for a declaratory order from the Board, asserting that the Zoning Board’s action was 

preempted by the ICCTA.  The Board agreed, finding that the Zoning Board’s action 

prevented a rail carrier from continuing to operate.  Winchester at 4.  

                                            
25 Notably, Alexandria petitioned the Surface Transportation Board for a declaration concerning 
Alexandria’s authority to regulate the facility.  In its decision, the Board explained that “the Facility 
is part of [Norfolk Southern]’s rail operations” and, therefore, “the Facility qualifies for federal 
preemption.”  City of Alexandria, Virginia—Petition for Declaratory Order, FD 35157 (STB Served 
Feb. 17, 2009).   
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The SEA-3 Board found that Winchester was inapplicable to the facts there 

because Portsmouth was not attempting: 

to regulate Pan Am’s operations, as was the case in Winchester.  Instead, 
Portsmouth’s litigation challenging the Planning Board’s decisions involves 
permitting of the expansion of SEA-3’s facility, and as noted, it is undisputed 
that SEA-3 is not a rail carrier… 
 

SEA-3 at 6.  Likewise, here, the City’s decision involves permitting of the expansion 

of Valero’s facility (not UPRR’s), and it is undisputed that Valero is not a rail 

carrier.  Thus, Winchester is inapplicable here and does not support Valero’s 

argument. 

In sum, the City did not use its land use authority to regulate rail operations 

in any way.  The City legitimately applied state and local laws, to protect the 

environment and public health and safety, to Valero’s non-rail carrier, refinery 

facility expansion.  The City took no action interfering with UPRR’s operations.  

Further, whether the City denied the Project based on rail-related impacts, in 

addition to non-rail-related impacts, is irrelevant because the outcome is the same – 

UPRR can continue to operate as usual.  Thus, the ICCTA does not preempt the 

City’s denial of Valero’s application for a use permit and certification of an EIR.   

CONCLUSION AND REQUEST FOR RELIEF 

The Board has no jurisdiction in this case because Valero is not a rail carrier.  

Even if the Board had jurisdiction here, the City relied on numerous findings 

unrelated to rail impacts when it denied the local use permit and certification of the 

EIR.  Thus, any decision by the Board would be moot as to whether the City can 

deny the use permit and EIR.  Finally, Valero’s preemption argument is 
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unsupported by the decisions of the Board and courts.  Thus, the Board should 

dismiss Valero’s petition for declaratory order. 

SAFER California respectfully requests that the STB: 

(1) Dismiss Valero’s petition for declaratory order because Valero is not a 

rail carrier and, therefore, the Board has no jurisdiction here; or 

(2) Dismiss Valero’s petition for declaratory order because the City relied 

on numerous findings unrelated to rail impacts when it denied the use permit and 

EIR.  Thus, any decision by the Board would be moot as to whether the City can 

deny the Valero’s application for a use permit to expand its refinery; or  

(3) Issue an order that the City’s action was not federally preempted 

because it did not involve regulation of activities performed by a rail carrier, nor did 

it regulate a railroad’s ability to conduct its operations.  

 

July 8, 2016     Respectfully submitted, 

________ 
      Rachael E. Koss 

Attorney for Safe Fuel and Energy  
Resources California  
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VERIFICATION 

 I, Rachael E. Koss, declare under penalty of perjury that the foregoing is true 

and correct.  Further, I certify that I am qualified and authorized to file this 

pleading. 

Executed: July 8, 2016 

________ 
      Rachael E. Koss 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing Request for Extension was filed 

electronically today with the Surface Transportation Board and served upon the 

following: 

By Email 
 
Raymond Atkins 
1501 K Street NW 
Washington, DC 20005 
ratkins@sidley.com 
 
Theodore Kalick 
601 Pennsylvania Ave, NW, Suite 500 
North Building 
Washington, DC 20004 
ted.kalick@cn.ca 
 
Kevin Sheys 
Justin Marks 
Nossaman LLP 
1666 K Street, NW, Suite 500 
Washington, DC 20006 
ksheys@nossaman.com 
jmarks@nossaman.com 
 
Peter Shudtz 
CSX Corporation 
1331 Pennsylvania Ave, NW, Suite 560 
Washington, DC 20004 
peter_shudtz@csx.com 
 
Jocelyn Thompson 
Alston & Bird LLP 
333 South Hope Street, 16th Floor 
Los Angeles, CA 90071 
jocelyn.thompson@alston.com 
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James Brian Mcdonald 
274 Pebble Beach Loop 
Pittsburg, CA 94565 
Jbmd56@yahoo.com 
 
Jaclyn Prange 
Natural Resources Defense Council 
111 Sutter Street, 21st Floor 
San Francisco, CA 94104 
jprange@nrdc.org 
 
Kirk E. Trost 
General Counsel 
Sacramento Area Council of Governments 
1415 L Street, Suite 300 
Sacramento, CA 95814 
(916) 340-6210 
Email: ktrost@sacog.org  
 
Harriet Steiner 
City Attorney of City of Davis 
Best Best & Krieger, LLP 
500 Capitol Mall, Suite 1700 
Sacramento, CA 95814 
(916) 551-2821 
Email: Harriet.Steiner@bbklaw.com  
 
Zach Cowan 
Berkeley City Attorney 
2180 Milvia Street, Fourth Floor 
Berkeley, CA 94704 
Tel (510) 981-6998 
Fax (510) 981-6960 
Email: zcowan@cityofberkeley.info  
 
Barbara J. Parker, City Attorney 
Doryanna Moreno, Assistant City Attorney 
Mark P. Wald 
Senior Deputy City Attorney 
Oakland City Attorney's Office 
One Frank H. Ogawa Plaza, 6th Floor 
Oakland, CA 94612 
(510) 238-3540 
Email: mpwald@oaklandcityattorney.org  
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Charles A. Spitulnik 
Allison I. Fultz 
Kaplan Kirsch &Rockwell LLP 
1001 Connecticut Avenue, N.W. 
Suite 800 
Washington, DC 20036 
(202) 955-5600 
Email: cspitulnik@kaplankirsch.com  
Email: afultz@kaplankirsch.com  
 
Philip J. Pogledich 
County Counsel 
County of Yolo 
625 Court Street, Room 201 
Woodland, CA 95695 
Tel: (530) 666-8275 
Email: philip.pogledich@yolocounty.org  
 
By U.S. Mail 
 
Steven Churchwell 
Churchwell White LLP 
144 K Street, 3rd Floor 
Sacramento, CA 95814 
 
Jay Derr 
Van Ness Feldman 
719 Second Avenue, Suite 1150 
Seattle, WA 98104 
 
Dated: July 8, 2016 
 

_ 
       Rita Chavez 
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