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Docket No. EP 728

Policy Statement On implementing Intercity Passenger Train
On-Time Performance and Preference Provisions
of 49 U.S.C. § 24308(c) and {f)

REPLY COMMENTS
OF
THE NATIONAL RAILROAD PASSENGER CORPORATION

April 13, 2016

National Railroad Passenger Corporation {(“Amtrak”) submits these reply comments regarding
the Board’s December 28, 2015 Decision in Docket No. EP 728, “Policy Statement on Implementing
Intercity Passenger Train On-Time Performance and Preference Provisions of 49 U.S.C. §24308(c) and
{(f)” (the "Proposed Policy Statement”). For purposes of these comments, the Association of American
Railroads (“AAR”), Grand Trunk Western Railroad Company and lllinois Central Railroad Company
{collectively, “CN”), CSX Transportation (“CSX”), and Norfolk Southern (“NS”} may sometimes collectively

be referred to as the “Freight Commenters”.

A. Introduction

In its Initial Comments, Amtrak urged the Board to withdraw the Proposed Policy Statement. As
Amtrak showed, the Proposed Policy Statement ignores the plain and unequivocal language of Amtrak’s
statutory right to preference embodied in 49 U.S.C. § 24308(c) (the “preference statute”); ignores a
statutory “relief application” procedure prescribed by Congress (and interpreted by the Interstate
Commerce Commission and the Department of Transportation) to account for instances in which
granting preference would materially lessen the quality of freight transportation provided to shippers;
and draws broad, erroneous conclusions about evidence that could be used to prove or disprove a

preference violation in an investigation under 49 U.S.C. § 24308(f) (“PRIIA 213”).}

The comments filed by the Freight Commenters only serve to reinforce Amtrak’s position that

the Proposed Policy Statement should be withdrawn, and that the Board should not pronounce policies

L An independent basis for withdrawal is that the Proposed Policy Statement is invalid under the Administrative
Procedure Act, because it makes pronouncements that are binding on the public and yet it was not promuigated
through notice and comment rulemaking under 5 U.S.C. § 553. Amtrak Initial Comments at 4-6.
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regarding the conduct of, and evidence in, PRHA 213 investigations in the abstract, without a record
developed in the course of an investigation. Specifically, the Freight Commenters — keying off of the
Board’s erroneous finding that the preference statute permits it to take a “systemic, global approach” to
determining if preference has been granted? -- propose that the Board adopt a litany of findings,
exceptions, exclusions and tests about what does not constitute a preference violation, what interests
may overcome an interest in efficient and expeditious service to Amtrak passengers; and when
preference violations should be excused. As Amtrak will show, those proposals have no basis in the law,
would significantly complicate and expand PRIIA 213 proceedings, and would effectively give the freight

railroads free rein to continue denying preference to Amtrak trains and their passengers.

More generally, the Proposed Policy Statement, and the freight railroads’ comments in response
to it, highlight the stark contrast between two competing visions of the overall statutory scheme
enacted by Congress and embodied in the preference statute and PRIIA 213. As Amtrak hés shown, the
statutory scheme embodied in the preference statute sufficiently addresses both the meaning of
Amtrak’s preference right, and how that right may be modified if it is shown that providing preference in
a specific situation would cause a material lessening of freight transportation provided to shippers.

Under that statutory scheme:

- As a matter of course, a freight railroad must accord Amtrak trains preference

over freight traffic.?

- A freight railroad may apply to the Board for prospective relief from its
obligation to provide preference (a “relief application”).* This self-contained
inquiry provides the mechanism by which the Board can balance the interests of
Amtrak’s passengers in receiving efficient and expeditious service, on the one

hand, and the quality of freight transportation provided to shippers by the

* Proposed Policy Statement at 3.

® “Except in an emergency, intercity and commuter rail passenger transportation provided by or for Amtrak has
preference over freight transportation in using a rail line, junction, or crossing unless the Board orders otherwise
under this subsection.” 49 USC § 24308(c).

4 “A rail carrier affected by this subsection may apply to the Board for relief.” /d.
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freight railroad, on the other hand, and if necessary, to modify the rights of the

freight railroad and Amtrak on reasonable terms.®

- The Board or interested parties may also initiate an investigation into the causes
of delay to an Amtrak train when that train’s on-time performance averages less
than 80% for the prior two consecutive quarters, using a separate proceeding
established under PRHA 213, in which the Board will investigate the causes of

delay, including any allegations that delays are caused by preference violations.®

The statute thus defines preference and prescribes under what circumstances and through what
processes the Board may modify that right. Within those statutory requirements, and based upon
evidence in a PRIIA 213 investigation or a preference relief application, the Board has discretion as to
the format of the proceedings, the relevance of evidence, and the details of the relief awarded.” But the
Board should not adopt any policy or guidance without the benefit of the experience, facts and evidence
in an actual PRIIA 213 proceeding, and even then such policy or guidance must be consistent with the

statutory requirements of § 24308(c) and (f).%

Amtrak therefore again urges the Board to withdraw the Proposed Policy Statement.

B. The Freight Commenters’ Proposals, Like the Proposed Policy Statement, Are Based On and
Tainted By a Fundamental Misinterpretation of the Law.

As Amtrak showed in its Initial Comments, Amtrak’s statutory right to preference is the
clear expression of Congress’s intent to safeguard the viability of passenger service as part of the
national transportation system and economy, by granting Amtrak a concrete and enforceable right to
preference over freight traffic in using any rail line, crossing, or junction. As recently as 2008, Congress
created a new avenue for preference enforcement through PRUA 213 investigations in order to enhance

that right, not to weaken it.

54

If the Board, after an opportunity for a hearing under section 553 of title 5, decides that preference for intercity
and commuter rail passenger transportation materially wiil lessen the quality of freight transportation provided to
shippers, the Board shall establish the rights of the carrier and Amtrak on reasonable terms.” /d.

® passenger Rail Investment and Improvement Act of 2008, Pub. L. 110-432, Div. B, Title Il, § 213(f), 122 Stat. 4848,
4925-26 (2008).

7 1d.

8 See Securities and Exchange Comm’n v. Chenery Corp., 332 U.S. 194, 202 (1947) {“Not every principle essential to
the effective administration of a statute can or should be cast immediately into the mold of a general rule. Some
principles must await their own development ..7}; id. (“[Tlhe agency may not have had sufficient experience with a
particular problem to warrant rigidifying its tentative judgment into a hard and fast rule.”)
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At the same time, Congress left untouched the preference “relief application” procedure
mandated in the last two sentences of 49 U.S.C. § 24308(c). This is the procedure that Congress
provided as the mechanism to ensure that preference does not materially lessen the quality of freight
transportation to shippers. If a freight railroad applies for preference relief and can demonstrate that
preference will materially lessen the quality of freight service provided to shippers, then the Board has
authority to establish the rights of the freight railroad and Amtrak on reasonable terms. If the freight
railroad cannot so prove, then it is not entitled to relief from its preference obligations. The Board
cannot pass the burden of proof on the issue of “material lessening of freight transportation” to Amtrak,
or allow the freight railroads to circumvent that process by raising “material lessening of freight
transportation” as a defense in a PRIIA 213 proceeding, only after Amtrak has initiated an investigation.
Had Congress wanted to add new balancing tests, or import an “overall network efficiency test” or a
“changed circumstance test” into the preference statute or PRIIA, it had the opportunity to do so when
itamended 49 U.S.C. § 24308 in 2008. Instead, not only did Congress choose not to introduce new tests
into the preference statute; it gave the Board new jurisdiction to award damages for violations of the

preference statute as written.

The “policies” and “guidelines” that the Freight Commenters urge the Board to adopt would
result in proceedings even further removed from the preference framework mandated by Congress than
the Proposed Policy Statement. For example, the Freight Commenters’ proposals ignore, and indeed
directly contradict, the relief application process prescribed in § 24308(c). In their comments, the fact
that Congress required the freight railroads to meet the burden of proving a material lessening of the
quality of freight transportation provided to shippers, and required a finding of such by the Board before

modifying a freight railroad’s preference obligation, is simply read out of the statute.

The Freight Commenters also urge the Board, in addition to the single other interest identified
by Congress {a material lessening of the quality of freight transportation provided to shippers), toa adopt
a long list of additional interests that must be weighed agaihst the interests of Amtrak’s passengers; e.g.
the interests of freight customers, businesses, consumers, the environment, the national economy, and

the interests of the freight railroad.

Moreover, the Freight Commenters ask the Board to adopt policies adding a number of new

findings, exceptions, tests and defenses that would have the effect of categorically excluding a finding



that a preference violation occurred. For example, the Freight Commenters argue that the Board could

not find a preference violation:

- unless Amtrak shows an “identifiable and longstanding pattern of systemic
failures” to grant preference {CN Initial Comments at 5; see AAR Initial
Comments at 11};

- unless the preference violation is “improper” based on “conditions known to
the dispatcher at the time of the decision” (NS Initial Comments at 19);

- unless Amtrak proves that delays were an “intended or foreseeable
consequence” of the preference violation (NS Initial Comments at 21).

- if granting preference would involve “extreme measures” (undefined) by the
freight railroad (CN Initial Comments at 3);

- with respect to any train received by the freight railroad “significantly late” or
more than 30 minutes late or out of slot {See CN Initial Comments at 11; CSX
Initial Comments at 8; AAR Initial Comments at 11);

- if the preference violations are not found to be the “primary cause” of poor
overall performance (NS Initial Comments at 17);

- if the freight railroad is meeting so-called “standards of performance” in the
parties’ operating agreements (CN Initial Comments at 6-7; AAR Initial
Comments at 13).°

- if the preference violation results in a delay that is “inherent in operating or
maintaining a railroad” (NS Initial Comments at 18);

- if the preference violation arises from a freight train blocking the Amtrak train
following a variety of “excepted” occurrences (NS Initial Comments at 19);

- if the preference violation is associated with “schedule-driven changes in the
number or degree of delays” (NS Initial Comments at 19; see AAR Initial
Comments at 3).%

None of the exceptions and exclusions proposed by the Freight Commenters is permissible
under either the preference statute or PRHA 213. The only explicit exception to Amtrak’s right to

preference, besides emergencies, is a showing by the freight railroad that granting preference would

9 As discussed more fully in Section E.1. below, what the Freight Commenters refer to as “standards of
performance” are in fact compensation provisions, which cannot, as a legal or practical matter, substitute for
Amtrak’s statutory right of preference.

5 This is an illustrative rather than an exhaustive list.



materially lessen the quality of freight transportation provided to shippers. When Congress expressly
provides exceptions to a general rule, no additional exceptions may be implied. See, e.g.,TRW Inc. v.
Andrews, 534 U.S. 19, 28 (2001); Natural Res. Def. Council v. EPA, 489 F.3d 1250, 1259-60 (D.C. Cir.
2007).

Finally, several of the Freight Commenters attempt to diminish Amtrak’s rights by purporting to
find a narrow definition to the term “preference” as used in the statute. CN posits (Initial Comments at
6) that Amtrak’s statutory right to “preference over freight transportation in using a rail line, junction, or
crossing unless the Board orders otherwise” should be interpreted to be no more than “a general,
context-dependent approach to helping Amtrak meet its goal of timeliness...” NS (Initial Comments at
22) suggests that it be redefined as “a relative indication of how Amtrak trains should be handled in
comparison to freight traffic, in light of relevant conditions at the time.” The Board should explicitly
reject these attempts to redefine — and thereby significantly undermine — the statutory preference
obligation. These tortured definitions ignore the plain and common meaning of the term “preference”:
“the selecting of someone or something over another or others.” Drake v. Pierce, 698 F. Supp. 1523,
1527-28 (W.D. Wash. 1985). In Freeman v. Morton, 499 F.2d 494, 502 (D.C. Cir. 1974), the court
rejected the argument that a statute granting “preference” permitted any element of choice, noting that
“[t]he statute makes the choice,” and recognizing that the “clear meaning of the Act” granted
unequivocal preference. Atthe time the preference language was being considered by Congress, both
opponents and supporters recognized that the statutory right of preference was “mandatory” and

'"

“unconditional” save for the exceptions explicitly contained in the statute.!* If the Board interprets
Amtrak’s right to preference as conditional, relative, and subject to the freight railroads’ own judgment,
as urged by the Freight Commenters, then Congress’s admonition that preference must be provided
“unless the Board orders otherwise” would be rendered superfluous. Given the strong presumption

that a “legislature says in a statute what it means and means in a statute what it says,” Arlington Co. Sch.

1 see, e.g., Letter from Secretary of Transportation john A. Volpe to Rep. Harley O. Staggers (Feb. 8, 1972)
{observing that the statutory preference right “would create a mandatory preference”); Letter from Amtrak
President Roger Lewis to Sen. Vance Hartke, Chairman of the Surface Transportation Subcommittee of the Senate
Commerce Committee (Dec. 16, 1971) (characterizing statutory right under consideration as “an unconditional
preference of passenger trains over freight trains”); Letter from the American Association of Railroads to Rep.
Brock Adams {Feb. 7, 1972} (characterizing statutory preference right under consideration as a “rigid statutory
constraint”}; Hearings on H.R. 8351 before the Subcomm. on Transp. and Aeronautics of the House Comm. on
Interstate and Foreign Commerce, 93™ Cong. 1% Sess., at 335 (statement of Anthony Hasweil, National Association
of Railroad Passengers). After fully considering the testimony, Congress rejected more discretionary language in
favor of the unequivocal preference language, which remains in effect today.
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Dist. v. Murphy, 126 S. Ct. 2455, 2459 (2006), the Board should reject any qualifications or exceptions to

the preference right not contained in the plain language of the statute itself.!?

The existing statutory structure provides an avenue for freight railroads to raise, and the Board
to address, concerns about the effect of Amtrak preference on the quality of freight transportation
provided to shippers; i.e., through the relief application procedure set out in the last two sentences of
the preference statute. Therefore, there is no need for the Board to revise the meaning of “preference”
or to formulate non-statutory exceptions or tests, when the statutory definition of preference for use in

PRIA 213 investigations and the statutory relief standard already exist.

C. Effect on Amtrak of Diminishing Its Preference Rights.

The practical effect on Amtrak passengers of issuing a policy that redefines or otherwise
diminishes Amtrak’s preference rights cannot be understated. The on-time performance issues in the
years immediately prior to 2008, and which led Congress to enact PRIIA 213, ilustrate the potentially
devastating consequences to Amtrak’s intercity passenger rail service of an environment, such as that
which would result from the Proposed Policy Statement, in which every opportunity to grant Amtrak
trains preference becomes a decision left up to the freight railroads to make unilaterally and they are at

minimal risk of being held accountable for their actions.

In 2006, for example, Amtrak trains arrived at stations more than four hours late over 22,000
times, and more than eight hours late over 3,500 times. On two long distance services, nearly half of
trains were over four hours late. Late passenger trains created unsustainable cascading effects on

Amtrak’s service quality, network, and cost structure, such as:
s |ost ridership and revenue due to poor service.

s Passengers missing connections to other Amtrak trains, in some cases adding an entire
day to their trip and requiring hotel accommodations at either their or Amtrak’s

expense. B

2 The Freight Commenters also suggest a number of analogies in support of their “definitions” of preference, such
as motorcades and ambulances travelling through traffic. Analogies are not necessary here, since the term
“preference” has a plain meaning that makes such interpretive tools unnecessary. In any event, the analogies are
inapposite. Unlike ambulances or motorcades, Amtrak trains operate on regular, published schedules and all
traffic is visible to, and controlled by, the host railroad’s dispatchers.
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¢ Crew shortages resulting in even further delays to other Amtrak trains. In some cases
Amtrak had to resort to putting replacement crews on airplanes to meet trains that

would otherwise be stranded without crews.

+ Insufficient rolling stock to meet equipment turns, leading to cascading delays and train

cancellations.

The Board should not revise the preference statute, because doing so would return Amtrak to

the era of deplorable on-time performance that existed before PRIIA.

D. The “Relief Application” Process Mandated By § 24308(c), Ignored in Both the Proposed Policy
Statement and by the Freight Commenters, Is An Integral Part of the Board’s Jurisdiction Over
On-Time Performance and Preference Matters.

Although the relief application procedure has been part of the preference law since its
enactment in 1973, no freight railroad has ever prospectively sought relief from its preference
obligations. Instead, the freight railroads, which control the dispatching of Amtrak trains, weigh the
effects of giving preference to Amtrak’s passengers against their own interests, and unilaterally decide
what Amtrak’s right of preference means and when to grant it. Even under PRHA 213, a freight railroad’s
decisions will only be scrutinized by an impartial third party, in hindsight, long after the damage of
preference delays to Amtrak passengers has been done. The result of this lack of accountability has
been a continuation of the chronically poor on-time performance for Amtrak passengers, the exact
opposite of what Congress intended. ** Nothing in the Proposed Policy Statement or in the proposals
advanced by the Freight Commenters would change the motivation a freight railroad now has to

prioritize freight trains over Amtrak passengers, and to worry about the consequences, if any, later.

The relief application process mandated by Congress changes this dynamic. Use of this process
would protect the interests of Amtrak passengers in being accorded preference over freight trains, while

providing the means by which the Board can address claims that doing so would materially and

3 ror more specific, personal accounts of these effects on Amtrak passengers, see Comments filed in EP 726 and
EP 728 by the National Disability Rights Network (filed April 12, 2016), and the National Association of Rail
Passengers (filed Feb. 8, 2016 and Feb. 22, 2016).

¥ "When you look at the on-time performance of these Amtrak trains you have to question whether the
[plreference law is being ignored.” Amtrok Reform and FY 2008 Budget: Hearing Before the Senate Appropriations
Subcomm. on Transp. and House. and Urb. Dev., 2007 WL 6148483 (Feb. 28, 2007) (statement of Sen. Murray)}.
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negatively impact freight transportation provided to shippers -- i.e., the concept of “network fluidity.”*
Where there are “long-standing” and “systemic” situations where a freight railroad believes that
granting preference would materially lessen the quality of freight transportation {(see, e.g., Proposed
Policy Statement at 4; NS Initial Comments at 16), the freight railroad should present evidence of that
effect to the Board, which, by “establishing the rights of Amtrak and the carrier on reasonable terms,”
could determine how the relative interests should be balanced in a prospective and proactive way,
rather than in the context of punishing past behavior in a PRIIA 213 invea'stig‘a'tion.16 Because delays that
are the most chronic are also foreseeable to the freight railroads, there is no reason they could not
apply to the Board for modification of their preference obligations, provided the parties have not been

able to reach a private accommodation themselves.?’

Use of the relief application has other positive, practical effects. The relief application hearing
would be narrowly focused on the question of whether granting preference in a specific situation would
materially lessen the quality of freight transportation provided to shippers and, if so, what “reasonable
terms” are appropriate, unburdened by the many other issues that likely will arise in a PRIIA 213
investigation. As experience and precedent accumulate, the proceedings would provide clarity as to
how the Board might balance Amtrak’s preference right against the prospect of a material lessening of
freight transportation in a variety of situations, which in turn would reduce the incidence of preference

violations while providing Amtrak and freight railroads a framework on which they could build

> The exception for materially lessening the quality of freight transportation provided to shippers requires is a
much more stringent test than the mere showing that granting preference would affect “efficiency” in freight
service. (Proposed Policy Statement at 2). 49 U.S.C. § 10101, cited by the Board and the Freight Commenters in
support of weighing freight traffic “efficiency” against Amtrak’s preference rights, speaks only of a goal to promote
a safe and efficient rail transportation system “by allowing rail carriers to earn adequate revenues, as determined
by the Board,” not by changing what it means for Amtrak trains to have preference. The policy enumerated in
§10101(3) therefore cannot defeat or diminish Amtrak’s preference rights.

%49 U.5.C. § 24308(c). The Freight Commenters concede that analyzing preference decisions in hindsight is not
ideal. CN Initial Comments at 5; NS initial Comments at 22.

7 Amtrak and the freight railroads have a longstanding and successful history of cooperation in accommodating
service disruptions, when host railroads are willing to cooperate. For example, from February 2014 through
October 2015, when BNSF was faced with rapid and unprecedented increases in oil train traffic originating in North
Dakota, Amtrak and BNSF agreed to operate the Empire Builder on a schedule three hours longer than the then-
current schedule, and to operate periodically over an alternative route. The longer schedule required Amtrak to
add an additional train set to the Empire Builder operation, and to bus passengers to and from several stations that
were bypassed whenever the Empire Builder operated on the alternative route, but this adjustment was made
without the need for any Board action. See giso Amtrak Reply Comments in EP 726 at 9-10 and Track Work
Advisories attached thereto as Exhibit C.



collaborative efforts to improve on-time performance without the need for initiating PRIIA 213

proceedings.

While relief proceedings thus should play a critical role in the Board’s exercise of its statutory
jurisdiction with respect to preference and on-time performance, Amtrak anticipates that the need for
such proceedings would be relatively rare. Experience shows that where freight railroads are
incentivized to provide preference, they are able to do so, without materially lessening the quality of
freight transportation provided to shippers.'® The times when there is both an ongoing and systemic
network issue, and the potential for preference to materially lessen the quality of freight transportation,

should therefore be limited.

Finally, using the relief application process to decide when preference rights should be modified
in specific situations should aid in simplifying and streamlining any PRIIA 213 investigations involving the
affected Amtrak train. To the extent a freight railroad prospectively seeks and obtains a modification of
its preference rights, the inquiry into those delays would already have occurred. To the extent a freight
railroad did not seek or obtain such relief, the Board has discretion to decide what effect the failure to
seek relief prospectively would have on the relevant evidence and permissible defenses in a PRIA 213
proceeding. PRIA 213 gives the Board broad discretion with respect to the format of the investigation,
the information to be sought from the parties, the potential causes of delay to be explored, the
recommendations for improving performance, and the relief to be awarded for preference violations,
providing only that the relief be “reasonable and appropriate.” Amtrak expects that the Board would
focus its investigation, and fashion relief, in a way that is commensurate with the nature and severity of

the violations.

Importantly however, the Board’s discretion can and should only be exercised in the contextof 2
proceeding on the basis of the facts and evidence before the Board, rather than issued in a statement of
policy developed on the basis of hypothetical situations, analogies, and generalizations. Thus, it would
be premature for the Board to issue the Proposed Policy Statement in final form, or any advisory opinion
on most of the matters suggested by the Freight Commenters, such as the role of different types of
indirect evidence, the usefuiness of statistics, and the probative value of comparing freight delays or

velocity to passenger train delays or velocity.

% See charts attached hereto as Exhibit A.



E. Other Arguments Advanced By the Freight Commenters.

The Freight Commenters ask the Board to issue policy statements on a wide variety of additional
issues; for example, the weight to be given individual dispatcher decisions versus patterns of violations,
the probative value of various types of evidence, the use of statistics and sampling, and suggested
“mitigating factors.” Some of these proposals are irrelevant to the policy under consideration,*® or are
based on inaccurate information.?® As discussed above, none is justified by the plain language of the law.
Amtrak will not address each comment individually, but draws the Board’s attention to the following

issues.

1. The Board should not substitute the parties’ contractual compensation provisions of

the statutory right of preference.

CN and the AAR argue that a freight railroad should not be held liable for preference violations if
it is being paid incentives under its operating agreement with Amtrak. AAR Initial Comments at 14; CN
Initial Comments at 6-7. In Docket EP 726, CN also argued that the parties’ contractual compensation
provisions should provide the definition of “on-time performance” for purposes of triggering a PRIIA 213
investigation, and Amtrak explained why those contractual provisions are an inappropriate and
unworkable measure of on-time performance in that context. See CN Initial Comments in EP 726 at 4-6;
Amtrak Reply Comments in EP 726 at 14-16. Simply put, the Board’s statutory authority does not
include the interpretation or enforcement of private contracts. Burlington Northern R.R. — Order for Just
Compensation — National Railroad Passenger Corp., 7 1.C.C.2d 74 (1990) {the “Commission does not
enforce contracts”). Moreover, Congress was aware of the terms of the parties’ operating agreements
when it enacted PRIIA,?! but accorded Amtrak an independent statutory right to seek relief, including
damages, for preference violations. See Grand Trunk Western Rr. Co. v. National Railroad Passenger
Corp., Civil Action No. 80-72888, Memorandum Opinion and Order (E.D. Mich. 1980) (attached hereto as
Exhibit B) {purported contractual obligation is subject to Amtrak’s “superior, independent right” set out

in 45 U.S.C. § 562(f).%

12 See CN Initial Comments at 10-11.

20 For example, CSX makes several untrue statements regarding Amtrak’s Conductor Delay Reports (CSX initial
Comments at 6).

2 See, e.g. 49 U.S.C. § 24308(a).

2 1n any event, the incentive/penalty provisions are an inappropriate proxy for preference violations because they
calculate Incentives and penalties based on factors wholly unreiated to freight train interference, for the reasons
explained in more detail in Amtrald’s Initial Comments {Highly Confidential — Filed Under Seal versionj at 14.
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2. The Board should not require a showing of intent, foreseeability or other “state of
mind” element into proof of a preference violation.

NS argues that finding a preference violation requires proof that other dispatching decisions
“would have had direct and foreseeable impacts on the amount of delays to specific trains” and that
“the specific decision was more than just an imperfect exercise of discretion in hindsight.” NS initial
Comments at 22-23. In other words, NS proposes that the Board issue a policy requiring proof of the
dispatcher’s state of mind at the time the decision was made. The preference statute contains no such
mens rea requirement, even if it were possible for Amtrak to prove a dispatcher’s state of mind months
(if not years) after the event. In any event, it is the freight railroad’s (and its employees’) actions that

matter, not their state of mind.

3. The Board should not prejudge the nature of the preference violations it will admit

into evidence.

CN proposes that the Board issue a policy that it will only recognize, allow evidence of, and/or
grant relief if Amtrak makes “a specific claim regarding a pattern or practice of host dispatching.” CN
Initial Comments at 7; see NS Initial Comments at 16 (interpreting the Proposed Policy Statement to say
that Board will only target “systemic or longstanding patterns” of violations); id. at 17 (Amtrak must
show “patterns” of “improper handling”). Neither the statue, nor the Policy Statement, contains any
such limitation, and none should be adopted. Amtrak agrees that identifying patterns and practices
could be an efficient way to address and remedy preference violations in many situations, and Amtrak
may well focus its ailegations on such patterns and practices. However, the Board should decline to
deny Amtrak or a third party applicant the right to offer the allegations and evidence it deems most

appropriate for each particular PRIIA 213 investigation.

4, The Board should not disregard preference violations that occur when Amtrak trains

are not received by the freight railroad at the scheduled time.

The Proposed Policy Statement suggests, and the Freight Commenters insist, that if an Amtrak
train is not received by the freight railroad at the scheduled time, the freight railroad may thereafter
violate preference with impunity. AAR Initial Comments at 11; CN Initial Comments at 11; CSX Initial
Comments at 8. The Board should disclaim this policy, since it is not based on the statute, and if

approved would cause unacceptable results in practice.



First, if a freight railroad receives an Amtrak train significantly late it is rarely caused by Amtraik’s
own actions. in fact, Amtrak’s initial terminal performance for FY15 was 93%, meaning that 93% of all
Amtrak trains departed their initial terminals within 3 minutes of schedule. In the rare cases where
Amtrak trains do depart late, the largest category of initial terminal delay was attributable to waiting for
a late inbound consist, which could be due, for example, to freight train interference to the incoming
train. Second, if the first freight railroad on a line delays the Amtrak train, every other freight railroad
further down the line will have a "free pass” to prioritize its freight trains over Amirak trains, leading to
longer and longer delays at every station. Finally, such a rule ignores the fact that dispatchers have
visual and aural information about the location of Amtrak’s trains before they are received, and

therefore can arrange to provide preference to the Amtrak train when it is received.”

£, Conclusion.

For the reasons discussed in its Initial Comments and in this Reply, Amtrak urges the Board to

withdraw the Proposed Policy Statement.

Respectfully submitted,

F o -,
N

William H. Herrmann

Vice President and Managing Deputy General Counsel
National Railroad Passenger Corporation

Dated: April 13, 2016

“ The proposed rule also ignores the fact that the freight trains operating on a freight railroad’s tracks are so
loosely scheduled, and the operating plans changed so often, that If an unplanned meet occurs it is much more
likely that it was the freight train, and not the Amtrak train, that was "out of slot.”

13



Exhibit A



—

MY A VY

]
$:3388888338888¢8888888¢2:
B8 & 2Yp 8282825 B3 v B 328 2 &
8 8 8 8 8 8 8 8 8 83 8 8 8 8 88 3L 8 8 888 8 8
- T T T S T B T T S B 0
000'0Z + F i abessed viidd 40
* Y soueape uj ugeaw . 0001
O ooy 4+ w .\ LEIS JOIUSS SN [BuwIauY
s 00009 M L 000z w
' *
Mw } A x R = 2 o, S ® e =
— . b 1 # / my,‘%kﬁ\ A / ﬂ, ,Au ,,wf ; W ¢ - ,,H A .. E il Ooam = |
g4 o0 \ I T AVApATE :
u 1
000001
7 000V &
o 73
+ 000021
. L 0008
000°0v1
80.8@- ! i e S A A S A AR A A s e 5 S A 18 pvianbis QOO@
A S N |
| speopeD —4— |
| Su g e ayjes] 3ybra1d sa shejaq |14 SN
Me| swedaq

1811} Vilud uaym 1ybBiuiano sAejap aouaiapaluj uiel] 3ybiai4 paonpai SN



UP also substantially reduced Freight Train Interference delays when PRIIA

first became law
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The same trend was apparent among the major freight host railroads overall

Freight Train Interference Delay to Amtrak Trains
on Major Host Railroads
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Freight Train Interference delays on the major freight host railroads
increased substantially when PRIIA 207 was overturned

Freight Train Interference Delay to Amtrak Trains
on Major Host Railroads
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Freight Train Interference delays on Canadian National more than doubled
when the DC Circuit held performance standards to be invalid

CN Freight Train Interference Minutes ~=FT| Mins
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ASSISTAMT GENERAL COONSEL

UNITED STATES DISTRICT COURT OCT 23 1980
EASTERN DISTRICT OF MICHIGAN
SCUTHERN DLVISION RODERIGK 0. DEHNEHY, 4R,

GRAND TRUNK WESTERHN
RATLROAD COMPANY,

PlainbiffF,
V5. CIVIL: ACTION
.
IRTIONNT, BATLROAD PASSBNGER HO. 80~72888

CORPORATION;

MEMORANDUM OFPINIOH AND ORDER

This case originaies out of defendant National Railroad
Passengey Corporation’s (Ambrak's) demand that plaintiff {(Grand

Trunk} ingrease the speed of passenger brains between Port Huron

; ;’_ and Battle Creek, Plaintiff operabes those ér&ins for defendant

| rursuant ko contrach. Defenﬁgn% filed a petition with the Federal
Railroad Administrabion (FRA) on June 17, 1980, seeking an oxder
directing plaintiff te permit accelerated speeds. In turne, plain-

LIFE filed a Notice of Intent to Arbitrabe with the Wabional

st
iy

Arbitration Panel [HAPY on Aungust 4, 1980, asking for resolubion
of the following issue:

Wnethexy under the Agrsement Ambtrak- can
reqilre Grand Tounk immediately and
without negotiation to incrasas &
zpeed of Amtyrak's passenger tral
From 65 map.h. to 79 sp.h. Debwes
Batile Creek and Pori Huron, Hic

i
Woer W

Plaintifif*s Motion, Exhibii 2 ipage 3}

Op hugust 5, 1980 plaintiff Grand Trunk filed iks Complaint

in this case, segeking infuncbive and declaratory zrelief. Plain-

2

and to withdraw its FRA A

Py

134



petition unkil arbitvration is completed, Defendant 1led a

Mz
‘..;
:3
=i

motion to dismiss for failure to skate a claim uvpon which reliesf
can be grantaed. Having considered the oral and wribtten submis-
siong of the parties, thae Court will procsed to rasolve the pend-

ing moetions.

THe First aspect of this cass is no longer in conbroversy.
At oral argument defendant assured plaintiff and the Court that

defendant was willing bo proceed with arbitryabion on bthe issue

So plaintiff's request for

o]
o
]
¥
e
©
e
b4
g
%

plaintiff has presente

#

*

an indunciion compelling arbibration is moot.
This leaves kha question of whethey the Court should &njﬂéi
defendant from pursuing its FRA pebition until arbibration is
v
completed. Plaintiff’s position is that defendant’s reguest
for accelerated speeds mush be submitbed for arbitrabion in ac~
cordance with bthe parbies? céntract‘ The contract {entibtled
“The National Railread Passeniger Corperabion Adf@emmr "y states
in Article
%, . . any wlaim or controversy betwean

HRPC idefendant] and Railroad [plain~.
tif£] concerning the interprebtation,

- applivation, or implementabtion &£ hhis’ -
Agreement shall be submibtted to binding
. arbi&ra&i@n e W

Plainkiff’s Bxhibit A at 19,
Plainkiff axgues thabt the partles’ disagreement over accelerated

concerns th

which provides for, among other things, reouests by defendanht for

nodified or additional services [secbdon 3.2) and the ohligation

ny

T
2
e
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of plaintiff to provide on bife and effieisnt’ TAsSenger servics

{section 3.3},
pefendant claims a stabubtory right bo tal
for ascoslerated speeds ko the PRE, rather than to arbibration,
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1F, upon reguest of the Coxporation, a
railtroad refuses to permin actelerated

speeds by trains oparabed by or on be-

half of the Coxporabtlon, the Corporation

may apply to the Secretary fox an order -
reguiring the railroad o permib such
acreleraked speeds. ‘Tthe Secrsétary shall

make findings as to whethexr such accelsr—’

ated speeds are unsafe or otherwise im- N
practicable, and with respect to the nature
and extent of improvements to byack, signal
systems, and other facilitdss that would be
reguired to make such accalerated speeds

safe and practicable. Riter hearing, tha
Seoretary shall issue an oxder fixing maxi-
mam permissible speseds of Corporation

trains, ob such Earms and conditions as he
shall find to be jushk and reasonable.” 2

nefendant arguess thab plaintiff is seeking bto enjoin defendant

from exertising its Congressionally-suthorized right bto apply

for administrative relief concexning accelerated speads.

- plaintiff has several ragpenses to defendant's statubory

b

@

argument. Pirst plain iff contends that § 562 (£} napplicable

because s tutgty preveqisites have nob been me

T

. Plaiatiff

argues thakb § S62{L) should

has been arbitrated. Second, plaintiff argues that defendant
waived any statubory rights under § 362 (£} whew, afier thab stabuk

» under this ssebion is L
. 4% CLoFiR, § L.43{1).

.



Third, plaintiff contends that § 562({f) is wnconsbitutional to

¥

ET

the sxbent bhab ik overrides. the parties’ conbractual agre

boy arbitrabe.

v
«
2

THE EFFECT OF § 562({f)

Plaintiff argues that defendanhk's FRA pebition is premature

becaunse defendant has not refused to permit acoslerated speeds,

CPlaintiff offers the affidavit of william G. Litfin, an officer
of Grand Trunk, in support of this contention. HMr. LiUfin

states that plaiptiff has agreed to seme Increases in train

speeds and, as to defendant's current demand for an inerease to

-

79 m.p.h., plaintiff has mersly advised deferndant thab the in-

creased speed could pot be implemented unkil afher a Joint study

i

the

I

<3 ‘easibility and safety of such a changs.

The Courk is of the opinion that plaintiff'’s refusal to

inerease to 7% m.p.h. pending & full study of the ramifications

ot such an increase is a rvefusal for purposes of § 562 (Y. It

s true that plaintiff leaves open the possibiliby thab it nmay

msccede to the acceleyated speed yogiest scomebimea: in .the fubure,
but plaintiff makes no commibment ab all in this regaxd. If -
such a provisional refusal does not brigger ambrak's right to

pabition the PRA, then s railroad counld prevent Ambtrak from pur—
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afinitely, as long as the rail-

road was considering the guesbion, that is, as long as the rall-

road made ne final decizion. Such stalling would sviscerate §
562 {f}. doreover, the plain language -of the stabtnbte gives bmbrak

the ght to petition fox acreaer ted speeds afler aspny refusal

by a railread; the stabute doss pob copdibion that right

)

n ore-

ty sktudies.

T

usals which ocour afirer completbion of Jjoint

bt

easibil



plaintiff nexb argues that § 582 {f} provides for adminis-
trative review of arbitration rvliﬁgs conoerning Ambrak reguests
for accslerabed speeds) in other werds, defendankt may only take
advantage of § 562 (f) after prior submission of ibs request to
arbitrakion and the decision thereon.
The primsry flaw in this srgument is that the statute makes
vo rafersnce ko arbibvation at alll  Again, the language is plain
cand clmarx-cub: defendant may apply for an order reguiring accel-
eratad speads "1, upon reguest of thé Csxpéxatiaﬁ, a raillroad
refuseg bo permit accelerated speeds”. Section 562 (£} does not
impose a condition precedent that the defendant first seesk arbilbra-
tion of its veguest.
Farthermore the administrative proceeding described in §
562 {f} has ngne‘ﬁf the characteristiecs of & procedureé to :aview'
arbibtration awards. Section 562 {f) provides for an administras-
tive “hearing®; rathex than & mere review of a record made al
prior arbitration procesedings. Also § 562 (f) reguives an original

determination of the advisabillity of increased speeds, rather bhan

Limited appellate consideration of the rationalibty of a prior de-
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ancther forws. Fipally, § 562 {f} sestablishes

i

o -

which are to gulide bhe ad

ministrative decision: safeby,

;
"

s

prackicalitbty, justness, and reasonsbleness. Sescbion 562 18] doss

not shatbte that the ulbimabe touchstone of bBhe dacisior

B

=

Dax SrEs

{
5
e

intent as arbodied in their contract nor the scope of

copkractual limitation; yeb bthese would e bhe hype

to be applied

administrabive cemedy in § 562 (f) was maank

for review of contracinal arbitrabion awards.




pebitioni the PRB. Yel on this theory, § 562{(f) would result

it
b}
Rt

in an abeurd procedural labyrinth. The stabtute does establish

s
the skandards which must guide the FRA's decision, and these

be entix;l? indspendent of the terms of

the contrack. The stabube evidently doss nob authorize the FRA
to foous on Bhe parties' rights vader the conkract or to deter-
mine the correctness of the arbibrator’s decision. Because the

FrRA could, under this reasonable interpretation of the stalute,

fgnore the arbit ratlun award, the arbitration stage of this pro-
.

cedure would be pointless and wast ful. Prior vesort

Ixd
9]

arbliras~
tion weuld nok protect khe %ailreaé’s céntractnal rights, buk
would senselessly protracht and postpone the ulbimate administra-
tive ruling, which would be decided on independent statutory
counds.

Of course, the cerdinal reasen for rejecting plainkiffis
construction of § 582 {f) is that the statute is clear and un—
equivocal--it deas not require ﬁmtrék to take a claim for acecal-

>

o arbitration £irst. In this vein, the partiss

o

erated sheeds

have debated the import of the legislakive histoxy ofl ¢ & 652 (f},

although resork o legislative histeory is not %Lfl?wxy necessary

Were., U.S. v. Oregon, 366 U.S. 543,648 (1961).

B

Where the language is plain and admits
of no more than ops meaning, the ﬁaﬁy
etation does nok arisse

the yules
sapings need no dizcusgion.”
Cam nebbl v, U.8,, 242 0.8, 470,
485 {1917},
SEiil, the Court is not precluded from considering legislative
nistory inscfax as ngress’ intent. March v.
g.8., 506 r.24 1306 {(D.C. Cixz. 195743, ;
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shazres this skepticlism. BSee plaintif€'s Brief in Cpposition ko
Motion to Dismiss, pp. 5-10. The legislative history of § 582(f)
is slignt, for the wmost part it disclosss the obivious--Congrass;
conoerned about bhe need Loy fastey passenger ryall serviece, de-
cifded bo gilve Ambrak the right to petiticon administratively for
increageé speeds.

Defendant attemphs to draw from bhe legldslative history the
lesson that Congress intended rhis administrative remedy to be
an expaditious éption Lo Line-consuming arbibtration procesdings.
This plausible infarenae doss not resk on an enkirely firm founda~
tion. However, thers 15 some svidence in the legislative history
which does suggest that the statutory remedy was deliberately

meant to supersede resolubion of accelerated speeds disputes in

okbher. forums {such as in arbibtration}. For example, Congressman

151

Stoggers, the Houss manager of the BiYl, stated on the floor of

the House thab the stabubte

allows the Secretayy of Transporbation

trak and railroads . . . over speed of
Amtrak brains.” :

Cong. Rec. H 7597 {daily e=d., Sapk. 6,
1973} {emphasis suppliad), guobed in

sk
defendant’s Brief in Opposition, pags

In sddition there is
means for Ambrak to bBypass ibts conbractual arvangements with the
railroads. Tha House Commerce Commibtes in its Reporb on bhs

8111 including § 562(f} stated;

e Commibtiee also gave Amtyak the right
to reguest bhe Secrstary to issue an oxdex
foxrme railroads bo permib Led




See alse, statement thab a statubery right like § S62{f) could be
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an "altexnakive” to a conbtrack which
passenger bravel. Surface Transportation Sub-
commitbes of the Comperce Commibbes, .S, Senate, 234 Cong., 1st
Sass., 36-121 (1973} at 185, guoted iy defendant's Brisf in Op-
position ab 14-15.

in sum, the legislative hisbory, while thin and not en-
tirely conclusive, favors defendant's inbterpretation of § 862 (£
Morsover, plaintiff has nob cited a single pazsage in the legis-
latkive histaxy'whieh supports its view of § 562 (£). vet, gi&en
the plain meaning of the stakute, the bhurden is on plaintiff to
offer legislabive histmryyta demonstrate a Congressional intent
different from that readily apparent in fhe statubory language.
What avidence theée i3 suggests that Cwngxéss wanted bto giv% Aﬁ~
trak a right to aceslerated spasds over and above any conbrack
rights Amtrak might have. “And the plain language of ths statube

doss not in any way suggest thab Embrak may only sesk adminisbra—

B

tive relief afiver arbitrating the mabtiber of acceleratsd speads. .

I conclusion, § 562

yives defendant Ambrak a stabubory

[y
st
e

cight to seek an administrative oxder of incressed speeds immedi-

ately upon a railromd's refusal to increase the spseds.

B. THE BFFEC

T OF THE CONTRACT

argues, the defendant is contracitually bound to arbibrate the

ore seweking relief in any othex

:)
riginal agresment in 1971 (which pre-




Defendant agresd is the original contrack bo submibt any
conbyroversy. concerning the "appliecabion” of the conbract to

binding arbitration. Plain

f‘?

LREF a

&

serts that defendant’'s con-
bractual dubty to arbibrate enbtalls a corollary obligation not to

pursue arbitrable claiwms or controversies before any obher
tribunal. Plaintiff further maintains thab the dispube over
increased speeds 15 an arbitrable dispute regarding the effesck

of contractual provisions for modified or efficient service

See page 2, supra.

’w

Ik

s

$ at least argusble that the accelerated- speeds dis-
pube falls within the zone of contracb-related matiers which arve
the subject of mandabory arbitration. It is also arguable that
the éazti@s, by theix arbitration agreeméﬁt, intén&ed Ehat
arbitrable disputes would nobk be taken teo any body othex than

h

o
Y
e

HAP, even 1f Congress specifically made avallable soms

proceeding or remedy. Assuming arguendo that these arguable

oy <

proposibtions are corrsch, Congrass, by enacking § $82({f), albered

kN

the parties’ ”anLr?v&n&l responsibilibies by‘affﬁ’dlﬂg Ambrak

ap administrabive recourse regarding the accelerated speeds

gquestion. The leyislatbive hisbtory makes cleéar thab Congress

»

was aware of the terms of fhe nationwide railroad agraement, Iln-
cluding the provision for mandatory arbitration. Despite the

arbitration provision in the c

the legal vight to sesk relief from The FPRA withoub takdng thas

3

accelerated speeds issue bo arb abtion.
2 Daferidant has consentad Co arbib:
t AEEy in ad

&

e NAP by plaiok
sed willingness
i 3
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In its inibial brief, plainbiff complained that this Con-
gressional modifidation of the railroads’ contzact f&énLQ con
stitutes an anconstitutional &epr%v&ﬁi@n of propesrty wibthoub
due procsss of law. Plaintiff has offered no case authority

in support of this censtibutional argument. Defendank cites

numerous cases nolding that Congress may constibubionally enach

ot

aws regulabtipg interstabe commerce even though these laws may
‘alber privabe econkrachual srrangeients. The Court concludes

thalb Congress could consktititiopally provide for a co-existing,
ogti@ﬁai administrative remedy, ipn addition to the conbtradétual
praviéion f@r'axbitratian.

Plainbiff also argues thab by agreeing bto the 1974 and

1976 amendments to the parties’ original agrzement, defendant
voluntarily abaondeonsd its righbs wndex § 582 {£f). Plaintiff c§n~
cedes that defendant did not esxpressly waive these rights. Plain-
SEIFE also concedes thab the 1974 amd 1976 amendments did neot in-

volve the arbibrabion prowvisions of the conbract. Acknowledging
that the 3men§ments wers not inlany wéy related to the guesiion
of meccelerated speeds, plaintiff nmhétheléss'caﬁt%aés Erat by

agreeinyg to the a a&dme ts without seeking to execept acceleration

gquastions from mandabory arbibra
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This argument is unconvipcing. In Ehe first place, as

overrides the mendatory arbibtration

clainsg for sovelerated soeeds, atb loash

cerning the nabure and
P and FRA, nox oll

urisdictions
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praclude defendant from taki
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aceglerated aspeeds

o any bribunal other than the NAP, then § 362 {F) legally ovar-
rides the agresment by allowing plainbiff to bake this dispute

Airacktly to the PRA. Assuming that defendant 48 reaffibm th
arbibtration agrzement, the arbitrabion agreement itself is still
subject to defendant’s superior, independent right set oub in §

562 (£Y. Moreover, there is no basis forx inferving that éafanéant
intended o give up its stabubory rvights. B&fenﬁant’s failurs %a

. , .
ask for medification of the arbitration agreement regarding ad-

celerated speeds could very well infdicate that defendant viewed

Pt

§ 562 F) as giving ik a right bto petition the

the terms of the conkract.

The Court concludes that enjoining ambrak from petitioning
the TRA for aaccelerated speeds would frustrate the intenbt of
Congress in pasbing § 562{f}. Plaintiff’'s Motion Ffor a Prelimi-

nary Indjunetion is DENIBD; defendant’s Mpobion bto Dismiss is

GRANTED . ) B
IF IS SO ORDERED.




UNITED STATES DISTRICT COURy
EASTERY DISTRICT OF HICHIGAM
SQUITHERN DIVIEION

GRAND TRUNK WESTERY
RAILRORD COMPANY,

¢
fonid
a

;J £
s

o
ot
P
!

vE. , CIVIL  NO. B0-72888
NATIONAL RATLROAD PASSEFGER

CORPORATION,

o

Defendant

DROOF OF MATLING

15

UNITED STATES OF AMERICH }
A y ss
FASTERYN DISTRICT OF MICHIGAN

¥

Helen M. Ogger, being first doly sworn deposes and says that

she is the Secretary to the Honorable Philip Prati, United States

District Judge for the Bastern District of Michigan, and while acting

in such sapscibty did send a copy OFf the

MEMORARDUM OPINION AND ORDER; JUDGMENT:; and

PROOF OF MATLING

Yo

by enclosing the same in an anvelope, with first class postags fully
prepaid and depositing same in 2 United States Postal Service recephtac

on the undersigned date, to the following personsg: . -
100
carson ¢, Grunswald, Bsg,., 34th Ploor,/fen Cen, petroin, MI 48243

John €. banielson, Esg., 131 W. Lafayette Bled., Detroit, MI 482256

B
o

. pabrick Durkin, Esg., Ste. 1476, 100 Ren Cen, Dabroit, I 48243

o]

roderick ©. Demmshy, Jr., Bsg., 400 9. Capitol St., W.W., ¥ashington, D.C
- 2008
200t




UNITED STRTES DISTRICT COURT
EASTERY DRISTRICT OF MICHIGAR
SOUTHERS DIVISION

GRAND TRUNK WESTERH
RATLROAD COMPAWY,

Plaintiff,
VE. - CIVIL RCTION
HATIONAL RAILRORD PASSENGER NG. BO-7F2888

CCORPORATION,
Defendant.

/o

JUDEHMENT
The abovaweﬁtitied matﬁer having‘came on before the Court
apon the defendant's Motion to Dismiss:; and the mattsr having
braen éggsi&axeé in oral axgumeng'anﬂ Wwriefs of counsél and the
S Court having f£iled its written Opinion herein,
- IT IS ORDERED that the defendant’s Mobion to Dismiss he

£ is hereby granfed and &

e

and - hat the plaintiff's Complaint be

ard it hereby is dismissed.

I - I

- /i
) } j},,,i’;im,(,m{; ;’3 } g B

PHILIF PRATT
United States District Judge

& H sy g
Dated: Ockober £/ , 1980



UNITED STATES DISTRICT COU
ERSTERN DISTRICT OF MICHIGAY
U soUTHERN DIVISION

CRAND TRUHK WESTERH
BALILRORD COMPANY .,

Prlaintiff,
wE . CIVEL ARCTION
VATIONAL RAILROAD PRSSENGER ' NO. B80-72888

CORPORATION,
ﬁéfendaﬁt. ) ’ !

/

e SUDGHENT
The aboveweniitled matter haviné come on~béfw¥a the Court
upon the defendant's Mobion té Dismizsg; and the matler having
ﬁaeﬂ c&ngiﬁagé& in oral argument and ﬁriafg‘of counsel gné the
Court having filed ibts writben Opindion herein,
T 1B ORDERED ﬁh&t:tﬁa defgndant'g Motion tw»D%amiﬁs @e
and it is hereby granted and that %hg plaintiffts C&mylaint bea .

and it hereby is dismissed.
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_ PHILIP PRATT
United States Distvrict fudge

Dated: Ochobexr ;g;f , 1580





