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National Railroad Passenger Corporation ("Amtrak") submits these reply comments regarding 

the Board's December 28, 2015 Decision in Docket No. EP 728, "Policy Statement on Implementing 

Intercity Passenger Train On-Time Performance and Preference Provisions of 49 U.S.C. §24308(c) and 

(f)" (the "Proposed Policy Statement"). For purposes of these comments, the Association of American 

Railroads ("AAR"), Grand Trunk Western Railroad Company and Illinois Central Railroad Company 

(collectively, "CN"), CSX Transportation ("CSX"), and Norfolk Southern ("NS") may sometimes collectively 

be referred to as the "Freight Commenters". 

A. Introduction 

In its Initial Comments, Amtrak urged the Board to withdraw the Proposed Policy Statement. As 

Amtrak showed, the Proposed Policy Statement ignores the plain and unequivocal language of Amtrak's 

statutory right to preference embodied in 49 U.S.C. § 24308(c) (the "preference statute"); ignores a 

statutory "relief application" procedure prescribed by Congress (and interpreted by the Interstate 

Commerce Commission and the Department of Transportation) to account for instances in which 

granting preference would materially lessen the quality of freight transportation provided to shippers; 

and draws broad, erroneous conclusions about evidence that could be used to prove or disprove a 

violation in an investigation under 49 U.S.C. § 24308(f) ("PRllA 

The comments filed by the Freight Commenters only serve to reinforce Amtrak's position that 

the Proposed Policy Statement should be withdrawn, and that the Board should not pronounce policies 

basis for withdrawal is that the Proposed Policy Statement is invalid under the Administrative 
because it makes that are on the public and it was not promulgated 

notice and comment under 5 U.S.C. § 553. Amtrak Initial Comments at 4-6. 
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regarding the conduct of, and evidence in, PRllA 213 investigations in the abstract, without a record 

developed in the course of an investigation. Specifically, the Freight Commenters - keying off of the 

Board's erroneous finding that the preference statute permits it to take a "systemic, global approach" to 

determining if preference has been granted2 -- propose that the Board adopt a litany of findings, 

exceptions, exclusions and tests about what does not constitute a preference violation, what interests 

may overcome an interest in efficient and expeditious service to Amtrak passengers; and when 

preference violations should be excused. As Amtrak will show, those proposals have no basis in the law, 

would significantly complicate and expand PRllA 213 proceedings, and would effectively give the freight 

railroads free rein to continue denying preference to Amtrak trains and their passengers. 

More generally, the Proposed Policy Statement, and the freight railroads' comments in response 

to it, highlight the stark contrast between two competing visions of the overall statutory scheme 

enacted by Congress and embodied in the preference statute and PRllA 213. As Amtrak has shown, the 

statutory scheme embodied in the preference statute sufficiently addresses both the meaning of 

Amtrak's preference right, and how that right may be modified if it is shown that providing preference in 

a specific situation would cause a material lessening of freight transportation provided to shippers. 

Under that statutory scheme: 

As a matter of course, a freight railroad must accord Amtrak trains preference 

over freight traffic. 3 

A freight railroad may apply to the Board for prospective relief from its 

obligation to provide preference (a "relief application").4 This self-contained 

inquiry provides the mechanism by which the Board can balance the interests of 

Amtrak's passengers in receiving efficient and expeditious service, on the one 

hand, and the quality of freight transportation provided to shippers by the 

Proposed Policy Statement at 3. 
3 "Except in an emergency, intercity and commuter rail passenger transportation provided by or for Amtrak has 
YWcd·nrn.-.,-n over freight transportation in a rail junction, or crossing unless the Board orders otherwise 
under this subsection." 49 USC§ 24308(c). 

"A rail carrier affected by this subsection may to the Board for relief." Id. 
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freight railroad, on the other hand, and if necessary, to modify the rights of the 

freight railroad and Amtrak on reasonable terms. 5 

The Board or interested parties may also initiate an investigation into the causes 

of delay to an Amtrak train when that train's on-time performance averages less 

than 80% for the prior two consecutive quarters, using a separate proceeding 

established under PRllA 213, in which the Board will investigate the causes of 

delay, including any allegations that delays are caused by preference violations. 6 

The statute thus defines preference and prescribes under what circumstances and through what 

processes the Board may modify that right. Within those statutory requirements, and based upon 

evidence in a PRllA 213 investigation or a preference relief application, the Board has discretion as to 

the format of the proceedings, the relevance of evidence, and the details of the relief awarded. 7 But the 

Board should not adopt any policy or guidance without the benefit of the experience, facts and evidence 

in an actual PRllA 213 proceeding, and even then such policy or guidance must be consistent with the 

statutory requirements of§ 24308(c) and (f).8 

Amtrak therefore again urges the Board to withdraw the Proposed Policy Statement. 

B. The Freight Commenters' Proposals, Like the Proposed Policy Statement, Are Based On and 
Tainted By a Fundamental Misinterpretation of the law. 

As Amtrak showed in its Initial Comments, Amtrak's statutory right to preference is the 

clear expression of Congress's intent to safeguard the viability of passenger service as part of the 

national transportation system and economy, by granting Amtrak a concrete and enforceable right to 

preference over freight traffic in using any rail line, crossing, or junction. As recently as 2008, Congress 

created a new avenue for preference enforcement through PRllA 213 investigations in order to enhance 

that right, not to weaken it. 

"If the after an for a 
and commuter rail passenger transportation materiaily will lessen the quality of freight transportation provided to 
shippers, the Board shall establish the rights of the carrier and Amtrak on reasonable terms." Id. 
6 Passenger Rail Investment and Improvement Act of 2008, Pub. L. 110-432, Div. B, Title II, § 213(f), 122 Stat. 4848, 
4925-26 {2008). 
7 Id. 
8 See Securities and Exchange Comm'n v. Chenery Corp., 332 U.S. 194, 202 (1947) ("Not every principle essential to 
the effective administration of a statute can or should be cast immediately into the mold of a 

id. agency may not have had sufficient with a 
•rlmrnt:u~+ into a hard and fast rule.") 
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At the same time, Congress left untouched the preference "relief application" procedure 

mandated in the last two sentences of 49 U.S.C. § 24308(c). This is the procedure that Congress 

provided as the mechanism to ensure that preference does not materially lessen the quality of freight 

transportation to shippers. If a freight railroad applies for preference relief and can demonstrate that 

preference will materially lessen the quality of freight service provided to shippers, then the Board has 

authority to establish the rights of the freight railroad and Amtrak on reasonable terms. If the freight 

railroad cannot so prove, then it is not entitled to relief from its preference obligations. The Board 

cannot pass the burden of proof on the issue of "material lessening of freight transportation" to Amtrak, 

or allow the freight railroads to circumvent that process by raising "material lessening of freight 

transportation" as a defense in a PRllA 213 proceeding, only after Amtrak has initiated an investigation. 

Had Congress wanted to add new balancing tests, or import an "overall network efficiency test" or a 

"changed circumstance test" into the preference statute or PRllA, it had the opportunity to do so when 

it amended 49 U.S.C. § 24308 in 2008. Instead, not only did Congress choose not to introduce new tests 

into the preference statute; it gave the Board new jurisdiction to award damages for violations of the 

preference statute as written. 

The "policies" and "guidelines" that the Freight Commenters urge the Board to adopt would 

result in proceedings even further removed from the preference framework mandated by Congress than 

the Proposed Policy Statement. For example, the Freight Commenters' proposals ignore, and indeed 

directly contradict, the relief application process prescribed in § 24308(c). In their comments, the fact 

that Congress required the freight railroads to meet the burden of proving a material lessening of the 

quality of freight transportation provided to shippers, and required a finding of such by the Board before 

modifying a freight railroad's preference obligation, is simply read out of the statute. 

The Freight Commenters also urge the Board, in addition to the single other interest identified 

by Congress (a material lessening of the quality of freight transportation provided to shippers), to adopt 

a list of additional interests must be weighed against the interests of Amtrak's passengers; e.g. 

the interests of consumers, the environment, the national economy, and 

the interests of the freight railroad. 

Moreover, the Freight Commenters ask the Board to adopt policies adding a number of new 

findings, exceptions, tests and defenses that would have the effect of categorically excluding a finding 
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that a preference violation occurred. For example, the Freight Commenters argue that the Board could 

not find a preference violation: 

unless Amtrak shows an "identifiable and longstanding pattern of systemic 
failures" to grant preference (CN Initial Comments at 5; see AAR Initial 
Comments at 11); 

unless the preference violation is "improper" based on "conditions known to 
the dispatcher at the time of the decision" (NS Initial Comments at 19); 

unless Amtrak proves that delays were an "intended or foreseeable 
consequence" of the preference violation (NS Initial Comments at 21). 

if granting preference would involve "extreme measures" (undefined) by the 
freight railroad (CN Initial Comments at 3); 

with respect to any train received by the freight railroad "significantly late" or 
more than 30 minutes late or out of slot (See CN Initial Comments at 11; CSX 
Initial Comments at 8; AAR Initial Comments at 11); 

if the preference violations are not found to be the "primary cause" of poor 
overall performance (NS Initial Comments at 17); 

if the freight railroad is meeting so-called "standards of performance" in the 
parties' operating agreements (CN Initial Comments at 6-7; AAR Initial 
Comments at 13).9 

if the preference violation results in a delay that is "inherent in operating or 
maintaining a railroad" (NS Initial Comments at 18); 

if the preference violation arises from a freight train blocking the Amtrak train 
following a variety of "excepted" occurrences (NS Initial Comments at 19); 

if the preference violation is associated with "schedule-driven changes in the 
number or degree of delays" (NS Initial Comments at 19; see AAR Initial 
Comments at 3). 

None of the exceptions and exclusions proposed by the Freight Commenters is permissible 

under either the preference statute or PRllA 213. The only explicit exception to Amtrak's right to 

preference, besides emergencies, is a showing by the freight railroad that granting preference would 

As discussed more fully in Section E.1. below, what the Freight Commenters refer to as "standards of 
performance" are in fact compensation provisions, which cannot, as a legal or matter, substitute for 
Amtrak's of nri::>ri::>ri::>nr·<> 

This is an illustrative rather than an exhaustive list. 
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materially lessen the quality of freight transportation provided to shippers. When Congress expressly 

provides exceptions to a general rule, no additional exceptions may be implied. See, e.g., TRW Inc. v. 

Andrews, 534 U.S. 19, 28 (2001); Natural Res. Def. Council v. EPA, 489 F.3d 1250, 1259-60 (D.C. Cir. 

2007). 

Finally, several of the Freight Commenters attempt to diminish Amtrak's rights by purporting to 

find a narrow definition to the term "preference" as used in the statute. CN posits (Initial Comments at 

6) that Amtrak's statutory right to "preference over freight transportation in using a rail line, junction, or 

crossing unless the Board orders otherwise" should be interpreted to be no more than "a general, 

context-dependent approach to helping Amtrak meet its goal of timeliness ... " NS (Initial Comments at 

22) suggests that it be redefined as 11a relative indication of how Amtrak trains should be handled in 

comparison to freight traffic, in light of relevant conditions at the time." The Board should explicitly 

reject these attempts to redefine - and thereby significantly undermine - the statutory preference 

obligation. These tortured definitions ignore the plain and common meaning of the term "preference": 

11the selecting of someone or something over another or others." Drake v. Pierce, 698 F. Supp. 1523, 

1527-28 (W.D. Wash. 1985). In Freeman v. Morton, 499 F.2d 494, 502 (D.C. Cir. 1974), the court 

rejected the argument that a statute granting "preference" permitted any element of choice, noting that 

"[t]he statute makes the choice," and recognizing that the "clear meaning of the Act" granted 

unequivocal preference. At the time the preference language was being considered by Congress, both 

opponents and supporters recognized that the statutory right of preference was "mandatory" and 

11unconditional" save for the exceptions explicitly contained in the statute. 11 If the Board interprets 

Amtrak's right to preference as conditional, relative, and subject to the freight railroads' own judgment, 

as urged by the Freight Commenters, then Congress's admonition that preference must be provided 

"unless the Board orders otherwise" would be rendered superfluous. Given the strong presumption 

that a "legislature says in a statute what it means and means in a statute what it says," Arlington Co. Sch. 

e.g., letter from of John A. to 
(observing that the statutory preference right "would create a mandatory nr<:>tOY'C.>n•CO" 

President Roger lewis to Sen. Vance Hartke, Chairman of the Surface Transportation Subcommittee of the Senate 
Commerce Committee (Dec. 16, 1971} (characterizing statutory right under consideration as "an unconditional 
preference of passenger trains over freight trains"}; letter from the American Association of Railroads to Rep. 
Brock Adams (Feb. 7, 1972) (characterizing statutory preference right under consideration as a "rigid statutory 
constraint"); Hearings on H.R. 8351 before the Subcomm. on Transp. and Aeronautics of the House Comm. on 
Interstate and Foreign Commerce, 93rd Cong. 1'' at 335 (statement of Anthony Haswell, National Association 
of Railroad After the more rw::1-n:>t'1rin 

favor of the which remains in effect today. 



Dist. v. Murphy, 126 S. Ct. 2455, 2459 (2006), the Board should reject any qualifications or exceptions to 

the preference right not contained in the plain language of the statute itself.12 

The existing statutory structure provides an avenue for freight railroads to raise, and the Board 

to address, concerns about the effect of Amtrak preference on the quality of freight transportation 

provided to shippers; i.e., through the relief application procedure set out in the last two sentences of 

the preference statute. Therefore, there is no need for the Board to revise the meaning of "preference" 

or to formulate non-statutory exceptions or tests, when the statutory definition of preference for use in 

PRllA 213 investigations and the statutory relief standard already exist. 

C. Effect on Amtrak of Diminishing Its Preference Rights. 

The practical effect on Amtrak passengers of issuing a policy that redefines or otherwise 

diminishes Amtrak's preference rights cannot be understated. The on-time performance issues in the 

years immediately prior to 2008, and which led Congress to enact PRllA 213, illustrate the potentially 

devastating consequences to Amtrak's intercity passenger rail service of an environment, such as that 

which would result from the Proposed Policy Statement, in which every opportunity to grant Amtrak 

trains preference becomes a decision left up to the freight railroads to make unilaterally and they are at 

minimal risk of being held accountable for their actions. 

In 2006, for example, Amtrak trains arrived at stations more than four hours late over 22,000 

times, and more than eight hours late over 3,500 times. On two long distance services, nearly half of 

trains were over four hours late. Late passenger trains created unsustainable cascading effects on 

Amtrak's service quality, network, and cost structure, such as: 

• Lost ridership and revenue due to poor service. 

• Passengers missing connections to other Amtrak trains, in some cases adding an entire 

day to their and requiring hotel accommodations at either their or Amtrak's 

expense. 13 

12 The Freight Commenters also suggest a number of analogies in support of their "definitions" of preference, such 
as motorcades and ambulances travelling through traffic. Analogies are not necessary here, since the term 

has a plain meaning that makes such interpretive tools unnecessary. In any event, the are 
Unlike ambulances or Amtrak trains on regular, published schedules and all 

traffic is visible to, and controlled by, the host railroad's 
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• Crew shortages resulting in even further delays to other Amtrak trains. In some cases 

Amtrak had to resort to putting replacement crews on airplanes to meet trains that 

would otherwise be stranded without crews. 

• Insufficient rolling stock to meet equipment turns, leading to cascading delays and train 

cancellations. 

The Board should not revise the preference statute, because doing so would return Amtrak to 

the era of deplorable on-time performance that existed before PRllA. 

D. The "Relief Application" Process Mandated By§ 24308(c), Ignored in Both the Proposed Policy 
Statement and by the Freight Commenters, Is An Integral Part of the Board's Jurisdiction Over 
On-Time Performance and Preference Matters. 

Although the relief application procedure has been part of the preference law since its 

enactment in 1973, no freight railroad has ever prospectively sought relief from its preference 

obligations. Instead, the freight railroads, which control the dispatching of Amtrak trains, weigh the 

effects of giving preference to Amtrak's passengers against their own interests, and unilaterally decide 

what Amtrak's right of preference means and when to grant it. Even under PRllA 213, a freight railroad's 

decisions will only be scrutinized by an impartial third party, in hindsight, long after the damage of 

preference delays to Amtrak passengers has been done. The result of this lack of accountability has 

been a continuation of the chronically poor on-time performance for Amtrak passengers, the exact 

opposite of what Congress intended. 14 Nothing in the Proposed Policy Statement or in the proposals 

advanced by the Freight Commenters would change the motivation a freight railroad now has to 

prioritize freight trains over Amtrak passengers, and to worry about the consequences, if any, later. 

The relief application process mandated by Congress changes this dynamic. Use of this process 

would protect the interests of Amtrak passengers in being accorded preference over freight trains, while 

the means which Board can address claims that doing so would materially and 

13 For more specific, personal accounts of these effects on Amtrak passengers, see Comments filed in EP 726 and 
EP 728 by the National Disability Rights Network (filed April 12, 2016), and the National Association of Rail 
Passengers (filed Feb. 8, 2016 and Feb. 22, 2016). 

"When you look at the on-time performance of these Amtrak trains you have to question whether the 
law Amtrak and FY 2008 Budget: Hearing the Senate Appropriations 

Subcomm. on 2007 WL 614849 2007) of Sen. Murray). 



negatively impact freight transportation provided to shippers -- i.e., the concept of "network fluidity." 15 

Where there are "long-standing" and "systemic" situations where a freight railroad believes that 

granting preference would materially lessen the quality of freight transportation (see, e.g., Proposed 

Policy Statement at 4; NS Initial Comments at 16), the freight railroad should present evidence of that 

effect to the Board, which, by "establishing the rights of Amtrak and the carrier on reasonable terms," 

could determine how the relative interests should be balanced in a prospective and proactive way, 

rather than in the context of punishing past behavior in a PRllA 213 investigation.16 Because delays that 

are the most chronic are also foreseeable to the freight railroads, there is no reason they could not 

apply to the Board for modification of their preference obligations, provided the parties have not been 

able to reach a private accommodation themselves.17 

Use of the relief application has other positive, practical effects. The relief application hearing 

would be narrowly focused on the question of whether granting preference in a specific situation would 

materially lessen the quality of freight transportation provided to shippers and, if so, what "reasonable 

terms" are appropriate, unburdened by the many other issues that likely will arise in a PRllA 213 

investigation. As experience and precedent accumulate, the proceedings would provide clarity as to 

how the Board might balance Amtrak's preference right against the prospect of a material lessening of 

freight transportation in a variety of situations, which in turn would reduce the incidence of preference 

violations while providing Amtrak and freight railroads a framework on which they could build 

15 The exception for materially lessening the quality of freight transportation provided to shippers requires is a 
much more stringent test than the mere showing that granting preference would affect "efficiency" in freight 
service. (Proposed Policy Statement at 2). 49 U.S.C. § 10101, cited by the Board and the Freight Commenters in 
support of weighing freight traffic "efficiency'' against Amtrak's preference rights, speaks only of a goal to promote 
a safe and efficient rail transportation system "by allowing rail carriers to earn adequate revenues, as determined 

the Board," not by what it means for Amtrak trains to have The policy enumerated in 
§10101(3) therefore cannot defeat or diminish Amtrak's preference rights. 

49 U.S.C. § 24308(c). The Commenters concede that analyzing preference decisions in hindsight is not 
ideal. CN Comments at 5; NS Initial Comments at 22. 

Amtrak and the railroads have a longstanding and successful history of in accommodating 
service disruptions, when host railroads are willing to cooperate. For example, from February 2014 through 
October 2015, when BNSF was faced with rapid and unprecedented increases in oil train traffic originating in North 
Dakota, Amtrak and BNSF agreed to operate the Empire Builder on a schedule three hours longer than the then­
current schedule, and to operate periodically over an alternative route. The longer schedule required Amtrak to 
add an additional train set to the Empire Builder operation, and to bus passengers to and from several stations that 
were bypassed whenever the Empire Builder operated on the alternative route, but this adjustment was made 
without the need for any Board action. See also Amtrak Reply Comments in EP 726 at 9-10 and Track Work 
Advisories attached thereto as Exhibit C. 
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collaborative efforts to improve on-time performance without the need for initiating PRllA 213 

proceedings. 

While relief proceedings thus should play a critical role in the Board's exercise of its statutory 

jurisdiction with respect to preference and on-time performance, Amtrak anticipates that the need for 

such proceedings would be relatively rare. Experience shows that where freight railroads are 

incentivized to provide preference, they are able to do so, without materially lessening the quality of 

freight transportation provided to shippers. 18 The times when there is both an ongoing and systemic 

network issue, and the potential for preference to materially lessen the quality of freight transportation, 

should therefore be limited. 

Finally, using the relief application process to decide when preference rights should be modified 

in specific situations should aid in simplifying and streamlining any PRllA 213 investigations involving the 

affected Amtrak train. To the extent a freight railroad prospectively seeks and obtains a modification of 

its preference rights, the inquiry into those delays would already have occurred. To the extent a freight 

railroad did not seek or obtain such relief, the Board has discretion to decide what effect the failure to 

seek relief prospectively would have on the relevant evidence and permissible defenses in a PRllA 213 

proceeding. PRllA 213 gives the Board broad discretion with respect to the format of the investigation, 

the information to be sought from the parties, the potential causes of delay to be explored, the 

recommendations for improving performance, and the relief to be awarded for preference violations, 

providing only that the relief be "reasonable and appropriate." Amtrak expects that the Board would 

focus its investigation, and fashion relief, in a way that is commensurate with the nature and severity of 

the violations. 

Importantly however, the Board's discretion can and should only be exercised in the context of a 

on the basis of the and evidence the Board, rather than issued in a statement of 

policy on the basis of hypothetical situations, analogies, and it would 

be premature the Board to issue the Proposed Policy Statement in final or any 

on most of the matters suggested by the Freight Comm enters, such as the role of different types of 

indirect evidence, the usefulness of statistics, and the probative value of comparing freight delays or 

velocity to passenger train delays or velocity. 

See charts attached hereto as Exhibit 



E. Other Arguments Advanced By the Freight Commenters. 

The Freight Commenters ask the Board to issue policy statements on a wide variety of additional 

issues; for example, the weight to be given individual dispatcher decisions versus patterns of violations, 

the probative value of various types of evidence, the use of statistics and sampling, and suggested 

"mitigating factors." Some of these proposals are irrelevant to the policy under consideration, 19 or are 

based on inaccurate information.20 As discussed above, none is justified by the plain language of the law. 

Amtrak will not address each comment individually, but draws the Board's attention to the following 

issues. 

1. The Board should not substitute the parties' contractual compensation provisions of 
the statutory right of preference. 

CN and the AAR argue that a freight railroad should not be held liable for preference violations if 

it is being paid incentives under its operating agreement with Amtrak. AAR Initial Comments at 14; CN 

Initial Comments at 6-7. In Docket EP 726, CN also argued that the parties' contractual compensation 

provisions should provide the definition of "on-time performance" for purposes of triggering a PRllA 213 

investigation, and Amtrak explained why those contractual provisions are an inappropriate and 

unworkable measure of on-time performance in that context. See CN Initial Comments in EP 726 at 4-6; 

Amtrak Reply Comments in EP 726 at 14-16. Simply put, the Board's statutory authority does not 

include the interpretation or enforcement of private contracts. Burlington Northern R.R. - Order for Just 

Compensation - National Railroad Passenger Corp., 7 l.C.C.2d 74 (1990) (the "Commission does not 

enforce contracts"). Moreover, Congress was aware of the terms of the parties' operating agreements 

when it enacted PRllA,21 but accorded Amtrak an independent statutory right to seek relief, including 

damages, for preference violations. See Grand Trunk Western Rr. Co. v. National Railroad Passenger 

Corp., Civil Action No. 80-72888, Memorandum Opinion and Order (E.D. Mich. 1980) {attached hereto as 

Exhibit B) {purported contractual obligation is subject to Amtrak1s "superior, independent right" set out 

in 45 U.S.C. § 

19 See CN Initial Comments at 10-11. 
For example, CSX makes several untrue statements regarding Amtrak's Conductor Delay Reports (CSX Initial 

Comments at 6). 
21 See, e.g. 49 U.S.C. § 24308(a). 

In any event, the incentive/penalty are an proxy for violations because 
calculate incentives and based on factors unrelated to train •~+,, ..... ,"M'F~ for the reasons 

explained in more detail in Amtrak's Initial Comments Confidential Filed Under Seal at 14. 



2. The Board should not require a showing of intent, foreseeability or other "state of 
mind" element into proof of a preference violation. 

NS argues that finding a preference violation requires proof that other dispatching decisions 

"would have had direct and foreseeable impacts on the amount of delays to specific trains" and that 

"the specific decision was more than just an imperfect exercise of discretion in hindsight." NS Initial 

Comments at 22-23. In other words, NS proposes that the Board issue a policy requiring proof of the 

dispatcher's state of mind at the time the decision was made. The preference statute contains no such 

mens rea requirement, even if it were possible for Amtrak to prove a dispatcher's state of mind months 

(if not years) after the event. In any event, it is the freight railroad's (and its employees') actions that 

matter, not their state of mind. 

3. The Board should not prejudge the nature of the preference violations it will admit 
into evidence. 

CN proposes that the Board issue a policy that it will only recognize, allow evidence of, and/or 

grant relief if Amtrak makes "a specific claim regarding a pattern or practice of host dispatching." CN 

Initial Comments at 7; see NS Initial Comments at 16 (interpreting the Proposed Policy Statement to say 

that Board will only target 11systemic or longstanding patterns" of violations); id. at 17 (Amtrak must 

show "patterns" of "improper handling"). Neither the statue, nor the Policy Statement, contains any 

such limitation, and none should be adopted. Amtrak agrees that identifying patterns and practices 

could be an efficient way to address and remedy preference violations in many situations, and Amtrak 

may well focus its allegations on such patterns and practices. However, the Board should decline to 

deny Amtrak or a third party applicant the right to offer the allegations and evidence it deems most 

appropriate for each particular PRllA 213 investigation. 

4. The Board should not disregard preference violations that occur when Amtrak trains 
are not received by the freight railroad at the scheduled time. 

The Proposed Policy Statement suggests, and the Freight Commenters insist, that if an Amtrak 

train is not received by the freight railroad at the scheduled time, the freight railroad may thereafter 

violate preference with impunity. AAR Initial Comments at 11; CN Initial Comments at 11; CSX Initial 

Comments at 8. The Board should disclaim this policy, since it is not based on the statute, and if 

approved would cause unacceptable results in practice. 
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E. Conclusion. 

For the reasons discussed in its Initial Comments and in this Repiy, Amtrak urges the Board to 

withdraw the Proposed Policy Statement. 

Respectfully submitted, 

William H. Herrmann 
Vice President and Managing Deputy General Counsel 
National Railroad Passenger Corporation 
Dated: April 2016 
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The same trend was apparent among the major freight host railroads overall 
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Freight Train Interference delays on the major freight host railroads 

increased substantially when PRllA 207 was overturned 
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Freight Train Interference delays on Canadian National more than doubled 

when the DC Circuit held performance standards to be invalid 
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Exhibit B 



23 

Plaintiff, 

Defendant. 

ou~ of defendant National Railroad 

Passenger 's) demand that plaintiff 

'l'runk) increase the of passenger trains betwee~·port Huron 

and Battle creek. Plaintiff operates those trains for defendant 

pursuant to contract. Defendant filed a t:ion v1i th the 

Railroad }\dr;tin is tra ti on on ,11..me 17, 1980, an order 

to accelerated speeds. turn, 

tiff Intent to l'.rbitrate with the 

Arbitration Panel t , 1980, resolution 

the 

} . 

in 



until a 

relief 

with arbitration on issue 

the s request for 

arbitration is 

This leaves the question of whether the Court should 

defendant from its FAA tion until arbitration is 

Plaintiff's is that defendant's ;cequest 

for accelerated ~nust be submitted for arbitration in ac~ 

cordance with the par: ties' contract. The ·~on tract {entitled 

"The National Railroad 

i:1 Artie.le Six; 

• . any claim 
NRPC (defendantJ 
tiff) 

Corporation 

between 
in-

\:his· 



bf 

} . 
claims a sta 

accelerated speeds 

railroad to such 
'J.'he ~1ecretary shall 

as to whether such acceler-' 
are unsafe or otherwise im-'-

' and with respect to the nature 
and extent of tract, 
systems, and other facilit·ies that •.vould be 

make such accelerated 

rnum 
trains, on such ce:rr:is and conditions 
shall find to be t and reasonable. " 

t 

ta tes ! 

t argues that defendant 

its t:o 

for administrative relief accelerated 

Plaintiff has several i·esponses to defendant's statutox·y 

Pirst contends that § (f} 

have not 

statute 



i 

argues 

Grand 

s tes that has 

that § 2 is unconstitu 

parties 1 

t of William 

of this content 

Litfin, an officer 

Hr. Litfin 

some increases in 

and, as to defendant' current demand for an increase to 

79 m •• h., has advised defendant the> the in·-

creased could not be implemented until after a study 

o.f the :t?easi.bili ty and of such a 

The Court is of the that 's refusal to 

to 7 m.p.h. a full of the ramifications 

an incxease is a refusal for purposes of 562 {E). It 

is tx:ue that tiff leaves open the it may 

:iccede the 21ccele:i;:ated reqi1est sometime. in .the future, 

ff makes no at a f 

to 



Plaintiff argues that § 

.for accelera 

advantage submission its t 

t 

reference the 

and clear-cut: t accel-

erated request the corpora 

accelerated speeds". 562 
, 

does not 

a condition that the defendant first seek arbitra-

tion of request. 

Furthermore the administrative described in § 

562(f) has none of the characteristics 0£ a to revie\·1 

arbitration awards Section 2 (f) for an adminis tra--

tive "; rather than n1ere revie;"/ of a record 

arbitration Also 562 {£) 

d<-:oterrnination of the advisability of increased speeds, rather than 

limited. consitjeration of the a de-

termination made in another establishes 



t 

tablish 

's decision, the 

FRI\. could, tatute, 

the arbitration award, the arbitration of this pro-

cedure would be tless and wasteful. Prior resort to arbitra-

tion would not protect the railroad's contractual ights, but 

would 

tive 

9rounds. 

would be 

aru:l postpone the administra· 

on t statutol:'y 

Of course, the cardinal reason for 

construction that the tatnte is clear and un·· 

l>mtrak to take a claira for accel-

arbib:a ion first. 

have dcibated the ? 652 



tiff has worth 

to 

Defendant attempts tb draw from the ti~e history the 

lesson that Congress intended this administrative remedy to 

an to arbitration 

This inference does not rest on an en £irm founda-

However, there is some evidence in the history 

which does suggest that \:he statutory was delibera 

meant to s\tpersede resolution of accelerated speeds 

other- forums (si:tch as in arbitra For example, Congressman 

taggers, tbe House manager of the Bill, stated on the floor of 

th~ se tha the statute 

"allows the Secret:ary 
to resolve i'll'Y. controversy-·-between '.'\m-­

and railroads . • aver 
Amtrak l:rains.,H 



tatement that a tatu like could 

t 

Sess., 's 

15. 

In sum, istory, while thin and not en-

conclusive, favors defendant's of'.~ 

Moreover, has cited ::i. passage i:n the 

t 

lative view of § 552 Yet, 

the of the stat.u the burden is on to 

offer derrconstrate a intent 

different from that apparent in the statutory 

What evidence there is sugges that Congress wanted to 

trak a right to accelerated over and above any contract 

Amtrak have. 'And the stat~ute 

does not in any way suggest that Amtrak may on 

reliE<f after a'cbitra the matter 

conclusion, ives defendant Amt;cak a statutory 

an order 

l:ely 



contract t 

arbitration. Plaintiff 

entails a t 

tribuna . further 

increased is an arbitrable 

of contractual ions for modified or ef£icient services. 

page 

It is at: least that the accelerated· dis-

pute falls within the zone 0£ tract:-reJ.atGd matters which 

the o:E arbitration. is also that 

l:he their arbitration agreement, intended t 

arbitrable would not be t:aken to 21ny other than 

made available 

that these 

are correct, Congress, 

t.he. • contractual 

administrative recourse 



ini ial 

adminis ti'a ti ve in addition to the contractual 

Plaintiff also argues that by to the 1974 and 

1976 amendments to the 

abaondoned its 

cedes that df~fendant: did not 

also concedes t 

volve the arbitration 

agreement, defendant 

under§ 562(£). Plaintiff con-

waive these Plain-

-and 1976 amenaments did not in-

of the contract. 

l:ha t were not in.any way the question 

nonetheless contends 

amendments t to except acceleration 

taci gave 



to 

'562 (f). , there 

intended to its tatutory 

for modification arbitration 

cele:ca ted. could very well .j.ndicate 

{f) it a to petition 

t:he terms of the contract.· 

t 

ac-

t defendant viewed 

t 

to 

the FR.A for accelerated would frustrate the 

Congress in 562 (£), ?lain for Prelimi-

nary is DENIED; defendant's to Dismh~s is 

GR.l>J>ITED. 

l'l" IS SO ORDERED. 



UNITED STATES DISTRIC'l' COUR'i 

EASTERN DISTRICT OF HICHIGAH 
SOll'TEERN DIVISION 

Plaintiff 

Defendant 

SS 

Helen M. Ogger, first sworn ztnd says 

to the Honorable Pratt, United States 

District for the Eastern Dist:r:ic·t 0£ , and while 

in such did send a copy of th~ 

Hf~MOitANDUJ:-1 OPINION AND and 

?ROOP 

the same in an class postage 

Sa.rile in a Un.i ted States Postal Se.rvice receptac. 

date, to -the 
100 



UNI'J.'ED STATES DISTHICr COUR'r 

Plaintiff, 

CORPOPJVrION, 

The above-entitled matter come on before the Court 

upon the defendant's :Motion to Dismiss; and the mat 

been considered in oral argument and briefs of counsel and the 

Court 

and 

and it 

filed its tten herein, 

IT IS O.RDBRED tha. t the defendant' Mot ion 

and 

is dismissed .. 

Disn"tiss be 

's t 



lUULROAD 
CORPOHATION, 

Defendant. 

The above-entitled matter 

C:tVIL ACTION 

NO. 80-72888 

come on before the Court 

upon defendant's :Motion to Dismiss; and the matt<~r 

been considered in oral argument and of counsel and the 

herein, 

IS ORDERED that, the defendant• s Motion to Dismiss be 

and it is granted and that the 's t J)C 

and it dismissed. 

ted: 




