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CANEXUS CHEMICALS CANADA, Ll>. 

Complainant, 

v. 

BNSF RAILWAY COMPANY 

Defendant 

Docket No. 42132 

OPENING EVIDENCE OF BNSF RAILWAY COMPANY 

L INTRODUCTION AND SUMMARY 

Canexus Chemicals Canada, L.P. ("Canexus") has challenged the reasonableness of 

BNSF Railway Company's ("BNSF') current rates on two movements of chlorine, one from 

North Vancouver, BC, to Glendale, AZ, and a second from North Vancouver, BC, to 

Albuquerque, NM. Canexus has elected to proceed under the Board's simplified Three-

Benchmark rate standard adopted in Simplified Standards for Rail Rate Cases, STB Ex Parte No. 

646 (Sub-No. 1) (served Sept. 5,2007) (hereafter "Simplified Standards'"). This is BNSF's 

Opening Evidence in response to Canexus' rate reasonableness challenge.' 

A. Unique Aspects of this Case 

The purpose of a Three-Benchmaik case is to examine the level of rates charged on 

current issue traffic movements and determine whether the contribution realized on the issue 

traffic movements is excessive compared to the contribution generated by the carrier's current 

' Throughout BNSF's Opening Evidence, confidential materials are designated by a single 
bracket - "{" and highly confidential materials are designated with double brackets - "{{". 
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rates on comparable movements.̂  Canexus acknowledges that its rate case was prompted by a 

significant increase in BNSF's rates on movements of chlorine and other Toxic by Inhalation 

CTIH") chemical traffic that took effect on March 16,2011. Canexus Complaint, at ̂  8. 

Although Canexus chose to single out the rates on the two movements at issue here for 

challenge, it is imdisputed that the rate increases on those movements were part of a broader 

change in BNSF's pricing stmctiure for all TIH traffic administered by BNSF's Industrial 

Products ("IP") Marketing group.̂  Canexus admits that this broader change affected all of 

Canexus' shipments of TIH traffic on BNSF, as well as TIH shipments for other shippers moving 

traffic on BNSF. 

As explained by David Garin, BNSF's Group Vice President, IP Marketing, the March 

2011 modifications to the rate stmcture and levels applicable to TIH traffic constituted a major 

change intended to bring BNSF's pricing and marketing of that traffic into line with current 

market realities affecting the transportation of chlorine and other TIH traffic.'̂  Notably, while 

BNSF's price increases on the issue traffic chlorine movements and other chlorine movements 

were pronounced, the resulting rates and RA^C ratios did not reach levels that are unusual in the 

current market for the rail transportation of chlorine. (Current R/VC ratios on the two issue 

^ Simplified Standards, at 17,73; Arizona Elec. Power Coop., Inc. v. BNSFRy. Co. & Union 
Pac. R.R. Co., STB Docket No. 42113, at 33 (served Nov. 22,2011) (hereafter "AEPCO"). 

^ Pricing on BNSF movements of anhydrous ammonia, anodier TIH commodity, is handled by 
BNSF's Agricultural Products Marketing Group and was not subject to the March 2011 pricing 
increase applicable to the issue traffic. 

* Verified Statement of David Garin dated December 14,2011 accompanying BNSF's Motion to 
Permit Consideration of 2011 TIH Movements firom BNSF Traffic Data in Selecting Comparison 
Group (hereafter "Motion to Use 2011 Data"). Mr. Garin's verified statement is attached as 
Exhibit 1. Documents referenced in BNSF's Opening Evidence but not attached as exhibits are 
included on an electronic workpaper CD, including public documents and documents BNSF 
produced in discovery. 
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traffic movements are 291% for the movement to Glendale and 306% for the movement to 

Albuquerque.^ 

The Board has twice prescribed maximum reasonable rates on chlorine movements in 

recent years. In DuPont v. CSX (decided June 27,2008) the Board prescribed maximum 

reasonable rates under the Three-Benchmark method of 287% and 321% on the challenged 

chlorine movements.^ In U.S. Magnesium v. Union Pacific (decided more recently on January 

27,2010), the Board prescribed maximum reasonable rates under the Three-Benchmark method 

of 346% and 356% on the challenged chlorine movements.^ The level of BNSF's challenged 

rates and resulting RA^C ratios cannot be viewed as excessive in light of the Board's recent 

experience. 

Of course, BNSF understands that under the Three-Benchmark method BNSF's 

challenged rates are not to be judged by comparison to RA^C ratios of similar movements on 

other Class I carriers, prescribed or otherwise. Rather, BNSF's challenged rates are to be judged 

by comparison to R/VC ratios of comparable BNSF movements. Under that standard, the 

outcome in this case should be straightforward. BNSF's rates on the issue traffic movements 

should be assessed by reference to the R/VC ratios produced by the comparable movements that 

were also subject to the broad rate increases taken in March 2011. When die issue traffic rates 

are compared to BNSF's current rates for comparable traffic, it is clear that the issue traffic was 

not singled out to make an excessive contribution to BNSF's joint and common costs and that the 

^ BNSF workpaper "2011 Issue RVCxlsx." 

^ E.I. DuPont De Nemours &Co. v. CSX Transp.. Inc. STB Docket No. 42100, at 18 (served June 
30,2008) (hereafter "DuPont"). 

' US Magnesium v. Union Pacific R.R. Co., STB Docket No. 42114, at 1-2 (served Jan. 28,2010) 
(hereafter "US Magnesium"). 

- 3 -
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issue traffic rates therefore do not exceed reasonable maximum rates under the Three-Benchmark 

test. 

Consistent with the objective of simplification in this small rate case, BNSF filed its 

Motion to Use 2011 Data, asking the Board to allow the parties to use cuirent BNSF traffic data, 

in addition to historic Waybill Sample data, for purposes of selecting a comparison group in this 

case. On February 8,2012, the Board issued a preliminary decision denying BNSF's Motion, 

although the Board did not provide the rationale for its decision, (hereafter "Febmary 8 

Decision). The Board stated that "[a] discussion of the merits of BNSF's motion will be 

included m a subsequent decision on the merits." Febmary 8 Decision, at 2. It is unclear 

whether the Board imderstood BNSF to be seeking broader relief than BNSF was actually 

seeking. The Board described BNSF's Motion as "seek[ing] pemiission to add ordy BNSF's 

2011 traffic tape data (through die third quarter) to the available data for the parties to introduce 

comparison group evidence regaiding toxic-by-inhalation movements." Febmary 8 Decision, at 

1 (emphasis added). The Board's reference to BNSF's request "to add only 2011 traffic data" 

suggests that the Board may have thought that BNSF was seeking to limit the data used to 

present a comparison group to BNSF's 2011 traffic data. But BNSF never sought to limit the 

data that could be used to present comparison group evidence. BNSF's objective was to expand, 

not restrict, the data eligible to be used in selecting a comparison group to include 2011 BNSF 

traffic data as well as the Waybill Sample data that the Board made available to the parties.^ 

n 

Uncertainty as to the implications ofthe Board's February 8 Decision for the selection of a 
comparison group is compounded by the Board's reference to the "available data for the parties 
to introduce comparison group evidence" given the parties' disagreement over the question 
whether one year or four years of Waybill Sample data may be used in selecting a comparison 
group. See Canexus' Reply in Opposition to BNSF's Motion to Pemiit Consideration of 2011 
TIH Movements From BNSF Data in Selecting Comparison Group, at 7 (filed Jan. 3,2012). 

- 4 -
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BNSF's proposal in its Motion was that each party would be free to make comparison group 

selections from the movements in the 2011 BNSF traffic data and/or the Waybill Sample data 

that the party believes are comparable to the issue traffic. 

Under this approach, BNSF intended to submit a comparison group based on 2011 traffic 

data while giving Canexus the option to submit a comparison group based on the Waybill 

Sample data if Canexus believed that such a comparison group was appropriate. It was on this 

basis that BNSF has spent the past several weeks preparing its opening evidence. Moreover, in 

its production of discovery materials, BNSF provided Canexus with BNSF's traffic data for die 

year 2011 (through the third quarter), so Canexus has had several weeks to analyze the data and 

to consider its potential use for purposes of its opening evidence. Canexus never asked BNSF to 

provide additional years' traffic data. 

Since the Board has not addressed the merits of BNSF's Motion, which it stated that it 

intends to do at a later date, it is unclear to BNSF whether the Board's Febmary 8 Decision was 

intended to preclude the approach to the presentation of comparison group evidence that BNSF 

intended to pursue on opening. If the Board's subsequent decision on the merits of BNSF's 

Motion makes it clear that the Board decided only that it would be wrong to limit the parties to a 

single year's traffic data, then BNSF's presentation of a comparison group based on 2011 traffic 

data would still be appropriate, so long as Canexus has the opportunity to present a comparison 

group based on other years' Waybill Sample data. If, on the other hand, the Board's merits 

decision makes it clear that the Board intended to preclude any use of the 2011 traffic data for 

purposes of selecting a comparison group, which BNSF believes would be wrong, then BNSF 

would be limited to presenting an altemative traffic group based solely on the Waybill Sample 

data. 

- 5 -
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Given the lack of explanation in the Board's Febmary 8,2012 decision and the 

requirement that the parties file opening evidence on Febmary 13, BNSF is proceeding under 

two altemative scenarios: a "preferred" comparison group selection based on current 2011 data, 

and an "altemative" comparison group selection based on 2009 Waybill Sample Data. Under die 

Three Benchmark procedures, a party may only select traffic for its fmal comparison group 

proffer ftom traffic submitted on opening. Simplified Procedures, at 18. By filing altemative 

cases while waiting for the Board to issue its decision on the merits of BNSF's Motion, BNSF 

preserves its ability to pursue a comparison group based on 2011 traffic data. Moreover, by 

presenting an altemative case at this time, BNSF seeks to avoid any delay in this proceeding in 

the event that the Board's ruling on the merits of BNSF's motion indicates diat the Board does 

not intend to allow the parties to select comparable movements from BNSF's 2011 traffic data 

under any circumstances. In such event, BNSF will already have presented an altemative 

comparison group drawn from die Waybill Sample.̂  

Regardless of which data set is used for comparison group purposes, the objective of the 

Three-Benchmark analysis in this case is to assess the contribution to joint and common costs 

currently being made by the issue traffic rates with reference to the contribution being made by 

comparable current movements. As the Board recently explained, under the Three-Benchmark 

methodology, "a rate is set based on rates that are currently charged to other similar traffic."'° 

While the objective of comparing the issue traffic rates with current rates on other similar traffic 

^ Canexus will not be prejudiced by BNSF's decision to file altemative cases since Canexus 
received the 2011 traffic data in discovery. If Canexus is concemed about having to address 
alternative cases, BNSF would not be opposed to a stay of the proceeding until the Board issues 
its decision on the merits of BNSF's Motion. 

'° AEPCO, at 33 (emphasis in original). 



PUBLIC 

is most readily accomplished by using current traffic data as BNSF has proposed, it can also be 

accomplished by adjusting historic Waybill Data R/VCs to reflect current R/VCs on similar 

traffic. This "other relevant factor" adjustment is explicitly pennitted imder Simplified 

Standards, and indeed it is compelled here because reliance on historic data in this case without 

an adjustment would result in the sort of arbitrary ratemaking that the Board knew it must avoid 

when it adopted Simplified Standards. 

B. Summary of BNSF's Assumptions and Results on Opening 

We tum now to a brief summary of BNSF's results under its preferred and altemative 

cases. The Board's Three-Benchmark test involves a series of calculations based on the three 

benchmarks - R/VCCOMP> RSAM and R/VC>i8o - as well as an assessment of other relevant 

factors that should be considered in determining the maximum reasonable rates for the issue 

traffic. BNSF summarizes the assumptions it used in making diose calculations below. In both 

cases BNSF demonstrates that the issue traffic rates do not exceed reasonable maximum rates. 

1. BNSF's Preferred Case 

Data Source for Comparable Movements: BNSF used its costed traffic data for all 

TIH movements moving after BNSF's March 16,2011 price changes through the third quarter of 

2011." 

Criteria for Selecting Comparable Movements: BNSF selected chlorine movements 

with R/VCs > 180%, local and interline, moving in privately-owned tank cars with a capacity of 

less than 22,000 gallons for distances of within 500 miles of the distance of each issue traffic 

movement. BNSF identified 210 movements that met these comparability criteria for the 

' ' This costed traffic data was produced to Canexus in discovery. See "BNSF 2011 TIH 
Trafficcsv" produced at CD-001. 

- 7 -
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Glendale movement, and 204 movements that met these comparability criteria for the 

Albuquerque movement. 

R/VC Ratios for Comparable Movements: The comparable movements in BNSF's 

preferred comparison groups yielded an average R/VC ratio of 319% for the Glendale, AZ 

movement and 324% for the Albuquerque, NM movement. For both movements, the R/VC of 

the comparison group is higher than the corresponding issue traffic R/VCs, i.e. 291% for the 

Glendale movement and 306% for the Albuquerque movement. 

Application of RS AM/RVC>i8o Revenue Need Adjustment Factor: BNSF does not 

adjust the R/VC ratios on the comparable movements to reflect the RSAM/RVC>i8o revenue 

need adjustment factor. While the 2010 and 2011 RSAM and RVC;>igo benchmarks used to 

calculate the adjustment factor are not currently available, BNSF explains below that there is no 

plausible scenario under which the adjustment factor would produce a reduction ofthe average 

R/VC ratio for the comparison group. The challenged rates are reasonable without applying the 

ratio; therefore consideration of these benchmarks is unnecessary. 

Application of Confidence Interval Adjustment: Since BNSF is using its fiill 2011 

traffic data of TIH movements as the basis for selecting comparable movements rather than a 

sample of traffic data, it is also unnecessary to apply a confidence interval adjustment, which in 

any event would only increase the average R/VC on the comparable group. 

Other Relevant Factors: BNSF does not apply any other relevant factor adjustments, as 

the challenged rates do not exceed the average R/VC for the comparable movements. However, 

if the Board were for some reason to find the issue traffic rates to be unreasonably high under 

BNSF's preferred approach, the Board should apply an other relevant factor adjustment for 

future Positive Train Control ("PTC") costs, as described below in Section V.B.4. 

- 8 -
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2. BNSF's Altematiye Case 

Data Source for Comparable Movements: BNSF used costed Waybill Sample data for 

2009 to select its comparison group for its alternative case. BNSF excluded Waybill Sample 

movements for 2006 throujgh 2008 because the Board's decision in Simplified Standards to 

pennit the use of four years of Waybill Sample Data rather than the most recent year of Waybill 

Sample Data was stmck down by die D.C. Circuit in CSX Transp., Inc. v. STB, 584 F.3d 1076, 

1083 (D.C. Cir. 2009) and no altemative rule has yet been issued. In any event, use of the most 

recent Waybill Sample Data is appropriate because the regulatory lag and consequent likelihood 

for distortion in the prior years' data is even greater than for 2009. 

Criteria for Selecting Comparable Movements: BNSF selected chlorine movements 

with R/VCs greater than 180%, local and interline, moving in privately-owned tank cars with a 

capacity of less than 22,000 gallons for distances of greater than 500 miles. BNSF identified 26 

movements that met these comparability criteria. 

R/VC Ratios for Comparable Movements: The movements in BNSF's comparison 

group yielded an average R/VC ratio of 224% for both die Glendale, AZ movement and the 

Albuquerque. NM movement. 

Application of RSAM/RVC>i8o Revenue Need Adjustment Factor: Using the RSAM 

and R/VC>igo benchmarks for 2006-2009, BNSF determined diat die revenue need adjustment 

factor is 1.06. 

Application of Confidence Interval Adjustment: After applying the revenue need 

adjustment factor to the average R/VCs ofthe comparison group, BNSF adjusted the resulting 

R/VC ratios to set the maximum reasonable rate at the upper limit of the confidence interval. 
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The result is a maximum reasonable R/VC ratio of 247% for both die Glendale and Albuquerque 

movements. 

Other Relevant Factors: Since the comparison group in BNSF's altemative case 

consists of traffic diat moved before BNSF's March 2011 change to TIH pricing, BNSF applies a 

cuirent rate adjustment so that the maximum R/VCs will reflect rates that are currently charged 

to comparable traffic. In calculating the current rate adjustment factor, BNSF eliminated the 

1.06 upward adjustment produced by application of the 2006-2009 revenue need adjustment 

factor since the historical revenue need adjustment may not be applicable to current rates. BNSF 

also eliminated the effect of increasing the rate to reflect the upper bound of the confidence 

interval. Application ofthe current rate adjustment factor increases the maximum R/VC ratio for 

both the Glendale, AZ movement and the Albuquerque, NM movement to 318%. The R/VCs for 

the issue traffic - 291 % for the Glendale movement and 306% for the Albuquerque movement -

are below the maximum reasonable rate of 318%. 

Altematively, if the Board disallows BNSF's current rate adjustment, it should adopt both 

BNSF's proposed historical PTC and liability risk adjustments. BNSF's historical PTC 

adjustment is designed to allow BNSF to recover from TIH traffic, including the issue traffic, the 

actual PTC expenditures diat BNSF made in 2010 and 2011. BNSF's liability risk adjustment is 

designed to allow BNSF to recover from TIH traffic, including die issue traffic, the incremental 

insurance premiums that are attributable solely to TIH traffic. The combined effect of these two 

other relevant factor adjustments is to increase the maximum R/VC ratio on the Glendale, AZ 

movement to 331% and to increase the maximum R/VC ratio on the Albuquerque, NM 

10 
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movement to 358% for 2011.'^ The issue traffic R/VCs are significantly below diese R/VC 

levels. 

Finally, BNSF sponsors a future PTC cost adjustment that would apply to any rate 

prescription going forward. BNSF expects to make substantial PTC expenditures over the next 

several years that will not be reflected adequately in BNSF's URCS costs. BNSF's future PTC 

adjustment mechanism would allow BNSF to adjust future prescribed rates eadi year to account 

for actual PTC expenditures made in the immediately preceding year. 

C. Witnesses and Exhibits Supporting Opening Evidence 

The calculations underlying BNSF's Opening Evidence are sponsored by Benton V. 

Fisher of FTI consulting. Mr. Fisher's witness qualifications and verification are included in 

Appendix A. Mr. Fisher is responsible for the various calculations implementing all aspects of 

the Board's Three-Benchmaik methodology addressed in BNSF's Opening Evidence. Mr. 

Fisher also sponsors the other relevant factor calculations proposed by BNSF. Mr. Fisher 

sponsors the following Exhibits attached to this counsel narrative: 

Exhibit 3: Route map for the Glendale movement. 

Exhibit 4: Route map for the Albuquerque movement. 

Exhibit 6: List of movements for BNSF's preferred comparison group - Glendale. 

Exhibit 7: List of movements for BNSF's preferred comparison group - Albuquerque. 

Exhibit 8: List of movements for BNSF's altemative comparison group. 

'̂  These R/VC ratios include only the historic PTC expenditures through year-end 2010. BNSF 
shows below that the maximum R/VC ratios for 2012 are 15% to 20% higher when accounting 
for the actual PTC expenditures made in 2011. See BNSF workpaper "PTC 330 and 335_BNSF 
Opening.xlsx." 

- 1 1 -
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The factual assertions in BNSF's Opening Evidence regarding the pricing of BNSF's TIH 

traffic and the market factors related to TIH are based upon a verified statement submitted by 

David Garin, Group Vice President IP Marketing for BNSF in support of BNSF's Motion to Use 

2011 Data. It is attached as Exhibit 1. 

n . BACKGROUISD 

In this proceeding, Canexus has challenged the reasonableness of BNSF's common 

cairier rates effective March 16,2011 for two of the longest movements of chlorine that BNSF 

handles for any shipper. The movements originate at Canexus' facility in North Vancouver, 

British Columbia, Canada, and move to Glendale, Arizona, and to Albuquerque, New Mexico. 

The reasonableness of the rates that BNSF charges for these chlorine movements under the 

Boaid's Three-Benchmark test must be considered in light of several important background 

facts. These background facts are relevant to the choice of an appropriate comparison group and 

to the application of other relevant factors under the Three-Benchmark methodology. 

A. Chlorine is a Very Dangerous Commodity to Transport 

Chlorine is a very dangerous commodity that is toxic when inhaled and, consequendy, is 

classified as a 'Toxic-By-Inhalation" or TIH commodity.*^ BNSF handles a range of hazardous 

materials, but it is well-recognized that 'TIH chemicals are among the most dangerous hazardous 

materials because they are very toxic and can spread easily in the air if released."'^ 

"5ee49C.F.R. §§ 171.8,173.115(c), 173.116(a); see afao 49 C.F.R. § 172.101 (hazardous 
material table). 

'̂  See Branscomb, et al.. Harvard Kennedy School, Belfer Center for Science and Int'l Affairs, 
Rail Transportation of Toxic Inhalation Materials: Policy Responses to the Sttfety and Security 
Extemality, at 4 (Feb. 2010) (hereafter "Harvard Report"). 

-12-
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Chlorine is the most toxic and hence the most dangerous of all the TIH commodities that 

are transported by rail: 

When chlorine is released into the air, it becomes very dangerous. Small doses 
irritate the eyes, skin, and respiratory tract; large concentrations of chlorine gas 
can kill people within minutes. If inhaled at very high concentrations, chlorine 
breaks down in the lungs to form hydrochloric acid diat bums lung tissue, causing 
pulmonary edema and essentially causing drowning as liquid floods the lungs. 

Id. at 9. A United States Department of Energy study that quantified the risk of transporting 

hazardous materials showed that chlorine is the most dangerous TIH commodity due to its 

toxicity and dispersion properties.'̂  Moreover, chlorine's chemical properties make even a small 

release of the chemical more dangerous than releases of other TIH materials. Liquid chlorine 

quickly tums into gas if it is released, and, because it is heavier than air, die chlorine gas stays 

close to the ground, spreads rapidly, and disperses slowly.'̂  

The safety record for transporting chlorine by rail has been very strong. However, there 

have been a few accidents involving TIH commodities, including chlorine, that have heightened 

awareness of the extreme risks associated with transportation of TIH materials. In June 2004, an 

accident in Maconda, Texas, resulted in the release of chlorine gas and three deaths. In January 

'̂  David F. Brown et al., U.S. Dep't of Energy, A National Risk Assessment for Selected 
Hazardous Material in Transportation, at 179-80 (2000). Indeed, due to chlorine's dangerous 
nature, it was employed as a chemical weapon as far back as World War I. See Occupational 
Safety & Health Admin., Occupational Safety and Health Guideline for Chlorine, available at 
http://wvyw.osha. |gov/SLTC/healthjauidelines/chlorine/recognition.html ("Severe acute effects of 
chlorine exposure in humans have been well documented since World War I when chlorine gas 
was used as a chemical warfare agent"); see also Nuclear Threat Initiative, Irulustrial Chemicals 
as Weapons: Chlorine (July 31,2007), available at 
http://www.nti.org/analvsis/articles/industrial-chemicals-weapons-chlorine/. 

*̂  See Homeland Security Council & Dep't of Homeland Security, National Planning Scenario 
8: Chemical Attack—Chlorine Tank Explosion (2005), available at http://cryptome.org/15-
attacks.htm#Scenario 8; see also Dep't of Health & Human Servs., Ctrs. 
For Disease Control & Prevention, Chemical Emergencies - Facts About Chlorine (Mar. 18, 
2003), available at http://www.bt.cdc.gov/agent/chlorine/basics/facts.asp. 

-13 -
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2005, an accident in Graniteville, South Carolina, resulted in the release of chlorine gas with nine 

deaths and hundreds of injuries.'̂  While these incidents occurred outside of urban areas, they 

made it clear that the transportation of chlorine presents enormous risks to the public and to the 

railroads handling the traffic. 

B. In Recent Years, the Regulatory Environment Surrounding Rail 
Transportation of TIH Commodities Has Changed Significantly 

As awareness of these risks has increased, the regulatory environment for handlmg and 

transportation of TIH commodities has also changed. The year 2(X)8 marked the beginning of a 

sea change in the regulatory environment surrounding the rail transportation of TIH materials. In 

October 2008, Congress passed die Rail Safety hnprovement Act of 2008 ("RSIA"), Pub. L. 

110-432 (promulgating 49 U.S.C. § 20157), requuing diat all Class I railroads and all intercity 

passenger and commuter raihoads implement a Positive Train Control ("PTC") system by 

December 31,2015, on main line track carrying either passengers or at least a specified 

minimum amount of TIH materials.'^ The PTC system is to be designed to increase raihoad 

safety by overriding the engineer's control ofthe train in certain situations, automatically 

stopping the train. Since the legislation was enacted, the Federal Raihoad Administration 

("FRA") has initiated rulemaking proceedings to develop mles goveming the implementation of 

the PTC system required by Congress. The FRA has estimated that it will cost up to $13.2 

billion to install and maintain PTC over the next 20 years.'^ Through December 2011, BNSF has 

made more than {{ }} million in capital investments to install PTC and BNSF currently 

" See Harvard Report, at 17-21. 

'* See also 49 C.F.R. § 236.1005 (75 Fed. Reg. 2,700). 

" Federal Raihx)ad Administration, Dep't ofTransportation, 49 C.F.R. Parts 229,234,235, and 
236, Positive Train Control Systems; Final Rule; Request for Comment on Specific Issues, 75 
Fed. Reg. 2,598, at 2,684 (Jan. 15,2010). 
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anticipates investing at least an additional {{ }} in capital to implement PTC on its 

system, mcluding about $300 million in 2012.̂ ** 

Starting in 2008, various regulatory agencies also adopted new regulations relating to 

safety and security in the transportation of hazardous materials. For example, in late November 

2008, the Pipeluie and Hazardous Materials Safety Administration ("PHMSA") promulgated 

routmg rules for Rail Sensitive Security Materials ("RSSM") in 49 C.F.R. § 172.820, which, 
I ' 

among other things, require railroads to evaluate the routing of TIH and other hazardous 

materials based upon 27 specified factors and to select routes that pose the least risk.^' In late 

November 2008, the Transportation Security Administration ('TSA") also issued new mles 

requiring a positive chain of custody and control for all RSSM.^^ For example, the new 

regulations require that TIH commodities, includhig chlorine, be interchanged oidy at attended 

interchange locations where crews from both interline railroads are present and that raihoads 

commit more personnel to monitoring tank car security. ̂ ^ In addition, the new regulations 

require that in high-threat urban areas ("HTUAs") designated by the TSA, delivered cars must be 

"̂  See BNSF-GLEN-ALB(200005001; BNSF News Release, BNSF Announces $3.9 Billion 
Capital Commitment Program, Feb. 1,2012, available at http://www.bnsf.com/media/news-
releases/2012/febmary/2012-02-01a.html. 

^' 49 C.F.R. § 172.820 (73 Fed. Reg. 20,771 (Apr. 16,2008) (interun fmal mle), as amended 73 
Fed. Reg. 72,182 (Nov. 26,2008)). 

'^ See Dep't of Homeland Security, Transportation Security Administration, 49 C.F.R. §§ 1520 
and 1580, Rail Transportation Security: Final Rule, November 26,2008; 73 Fed. Reg. 72,173 
(Nov. 26,2008), amended 74 Fed. Reg. 23,657 (May 20,2009). 

^ 49 C.F.R.§ 1580.107. 
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kept within secure areas.̂ ^ Further, in January 2009 the FRA adopted mles that require, among 

other things, a 50 mph speed limit for loaded TIH cars.^ 

These widespread changes in the regulatory environment regarding transportation of TIH 

materials have had a major impact on the noarket for transportation of TIH products. Rail 

operations relating to TIH movements have become much more complex and costiy with the new 

regulatory requirements. Routing flexibility that BNSF has in transporting non-TIH products is 

being restricted by the new regulatory requirements. The costs and complexity of building trains 

and handling yard operations for TIH carloads has been increasing as a result of these new 

requirements. It is not surprising that these increased costs and operational complexities have 

resulted in significant price increases for the transportation of hazardous materials, and in 

particular TIH materials. 

C. Effective March 16,2011, BNSF Substantially Increased Its Rates for 
Transportfaig Chlorine and Other TIH Commodities to Better Reflect the 
Market for Such Transportation 

BNSF completely overhauled its pricing of all TIH traffic, including chlorine 

movements, marketed by its IP Marketing group effective March 16,2011. In the months 

leadmg up to BNSF's March 2011 TIH transportation price increases, BNSF concluded that its 

pricing of TIH traffic had not properly reflected the fundamental changes that were taking place 

in the market, particularly with respect to the pricing of long-haul TIH movements that pose 

greater liability risks than short movements and that have been especially affected by the recent 

regulatory changes. Exhibit 1 at 2-3. Shippers, and in some instances coimecting carriers, were 

taking advantage of BNSF's out-of-date pricing stmcture to move TIH in ways that made no 

^ 49 C.F.R. § 176.86 (74 Fed. Reg. 1,801, Jan. 13,2009). 
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sense, often using circuitous and lengthy routes to take advantage of BNSF's group-to-group 

pricing stmcture and obtain relatively low rates on the long-haul movements. Id. 

BNSF's March 2011 overiiaul of its TIH pricing involved a number of changes in the 

stmcture and levels of BNSF's TIH prices. First, it involved movement from group-to-group 

pricing to point-to-point pricing. As Mr. Garin explains, BNSFs prior group-to-group pricing 

structure facilitated inappropriate routings of TIH traffic. Movement to a point-to-point pricing 

stmcture gave BNSF better control over how TIH commodities would move. Id. at 3. 

BNSF's price changes also involved a substantial increase in the level of the rates on 

long-haul movements that was more reflective ofthe disproportionate risks and burdens 

associated with those movements. The higher rates were mtended to reflect the increasing 

operational complexity and associated costs resulting fit>m some of the recently adopted 

regulations that requue special handling of TIH movements, including the mle providing that 

TIH commodities could only be interchanged at attended locations, the regulation that set a 50 

mph speed limit for loaded TIH cars, and the routing protocols overseen by FRA and the 

PHMSA. W. at 3-4. 

BNSF's March 16,2011 TIH rate increase also was driven in part by BNSF's attempt to 

better reflect the impact of liability risk associated with TIH traffic in its rates. Id. at 4. 

Insurance to protect against hazmat-related liability is extremely expensive and difficult to obtain 

as insurance companies may be unwilling to fiilly insure the risk, which can amount to several 

billion dollars for a single incident.^ Although TIH shipments make up only a small fraction of 

^̂  See Testimony of James R. Beardsley, Managing Director, National Rail Transportation 
Practice Aon Risk Services, Inc., Current Issues in Rail Transportation qf Hazardous Materials, 
Hearing Before the House Subconun. on Transportation and Infrastmcture (June 13,2006) ("In 
conclusion, as the professionals charged with the task of securing financially secure 
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railroads' overall business, such shipments have been estimated to contribute about 50 percent of 

die rapidly-rising cost of railroad insurance.^^ Indeed, as early as niid-2008, BNSF estimated 

that the premiums it paid for liability insurance for losses exceeding {{ }}, which 

represented more than {{ }} of its insurance premiums, were directiy attributable to 

the transportation of TIH/PIH conunodities.^^ 

While the price increases were substantial, BNSF's prices were consistent with the 

overall market for TIH transportation. As shown below in the discussion of BNSF's comparable 

traffic from the post-March 2011 chlorine movements, the average R/VCs on chlorine 

movements after the price change are well below the maximum reasonable rates that the Board 

calculated for two of UP's long-haul chlorine movements in 2010 (346% and 356%), and are in 

line with maximum reasonable rates that the Board calculated for CSX chlorine movements in 

2008 (287% and 321%), which was before major changes in the market led to further rate 

increases. 

capacity for our railroad clients to cover catastrophic accidents or events, we must report that we 
are concemed. We are concemed about the continued viability of the railroad liability market in 
the face of another hazmat claim. We are concemed more from the standpoint of adequate 
availability than merely cost."); Sally Roberts, BUSINESS INSURANCE, Toxic Spills Seen as Major 
Risk for Railroads; Chemical Cargo a Small Fraction of Rail Freight, But Constitute Bulk qf 
Uability Exposure (Feb. 18,2008) (quoting insurance company officials); Assoc, of American 
Railroads, Hazmat Transportation by Rail: An Unfair Liability (March 2011), available at 
http://www.aar.Org/~/media/aar/Background-Papers/Haznat-by-Rail.ashx; see also Comments of 
BNSF, Ex Parte No. 677 (Sub-No. 1) Common Carrier ObligiOion qf Railroads-Transportation 
of Hazardous Materials, (July 22,2008), available at 
http://www.bnsf.com/niedia/speeches/pd£(EP677JulyHrgPrestnDr7-2 l-08.pdf ("Insurance is not 
commercially available to sufficientiy protect us against catastrophic loss"; "There are limits on 
the availability of insurance, at ever-mcreasmg cost"). 

^̂  See Statement of the Assoc, of Amer. Raihoads, Chemical Security: The Implementation ofthe 
Chemical Facility Anti-Terrorism Standard arui the Road Ahead, Hearing Before the House 
Subconun. on Transportation Security and Infrastructure Protection (Dec. 12,2007). 

*̂ See BNSF-GLEN-ALB(300001104 tfuwugh BNSF-GLEN-ALBQ00001107. 
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D. The Challenged Rates Reflect BNSF's March 16,2011 Fundamental Change 
in Pricing Transportation of TIH Commodities 

The challenged rates on the Glendale and Albuquerque movements reflect the 

fimdamental pricing change that BNSF made to all TIH movements, including chlorine 

movements, marketed by the IP group as of March 16,2011. The challenged rates are just two 

of the dozens of rates that became effective March 16,2011, as established in BNSF Price 

Authority 90096, Implementing Agreement 5000, Amendment 20. See Exhibit 2. Canexus has 

acknowledged that the fundamental change in BNSF's pricing that occurred in March 2011 

broadly affected TIH movements. As Canexus states in its complaint, "[ejffective March 16, 

2011, BNSF substantially increased its common carrier tariff rates for shipments of chlorine to 

Glendale, Albuquerque and other destinations..." Complaint, at ̂  8 (emphasis added). 

E. Transportation Characteristics of the Issue Traffic Movements 

Both issue traffic movements originate at Canexus' facility in North Vancouver, British 

Columbia, Canada. Canadian National ("CN") serves the origin and provides switching service 

fi:om Canexus' facility, delivering tank cars containing Canexus' chlorine to BNSF at a location 

near Vancouver. Complaint, at % 4. 

The Glendale movement then travels on BNSF fiom North Vancouver {( 
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}} Exhibit 3 shows the route of the Glendale movement. As shown in Table 1 below, 

the actual routings for the Glendale movement diuing the first three quarters of 2011 averaged 

{ } total miles, of which { } miles are on the ARZC.^ 

The Albuquerque movement travels on BNSF from North Vancouver {{ 

}} Exhibit 4 shows the route of the Albuquerque movement. As 

shown in Table 1, below, the actual routings for the Albuquerque movement during the fu:st 

three quarters of 2011 averaged { } total miles.^' 

The URCS Phase in movement characteristics of each issue traffic movement are shown 

m Table 1 below. 

}} 
°̂ BNSF workpaper "Canexus Issue URCS hiputs.xlsx," based on discovery file "BNSF 2011 

TIH Trafficcsv" produced at CD-001. 

' ' I d . 
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Table 1 
URCS PHASE m COST PROGRAM INPUTS^^ 

Movement Parameters 

1. Carrier 

2. Loaded Miles 

3. Shipment Type 

4. Cars per Shipment 

5. Car Type 

6. Car Ownership 

7. Net Tons per Car 

8. Commodity (STCC) 

9. Movement Type 

N. Vancouver, BC 
to Glendale, AZ 

BNSF-ARZC-BNSF 

{ } 

Originate & Deliver 
(BNSF); 

Receive & Deliver 
(ARZC); 

Receive & Terminate 
(BNSF) 

1 

Tank<22.000Gal 
(URCS Code 15) 

Private 

{ } 

Chlorine (2812815) 

Single Car 

N. Vancouver. BC 
to Albuquerque, NM 

BNSF 

{ } 

Originate & Terminate 

1 

Tank<22.000Gal 
(URCS Code 15) 

Private 

{ } 

Chlorine (2812815) 

Single Car 

The URCS variable cost and R/VC calculations for each issue traffic movement as of 

Fourth Quarter 2011 are shown in Table 2 below. The R/VCs set forth below for the issue traffic 

movements differ from those contained in BNSF's Initial Disclosures because these R/VCs are 

based on 2010 URCS, which was not available at the time BNSF submitted its Initial 

Disclosures, and are updated to Fourth Quarter 2011. 

32 Id. 
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Table 2 
URCS PHASE m VARIABLE COSTS PER CAR AND R/VC RATIOS^ 

Phase m Cost Base Year 2010 

2010 to 4Q11 Index 

Phase m Cost 4Q11 

Current Rate including Fuel Surcharge 

Revenue to Variable Cost Ratio 

N. Vancouver, BC 
toQlendale,AZ 

$4,863 

1.091 (BNSF); 
1.089 (Westem 

Region) 
$5,303 

$15,445 

291% 

N. Vancouver. BC 
to Albuquerque. NM 

$5,498 

1.091 

$5,996 

$18,351 

306% 

m . LEGAL STANDARDS FOR THREE-BENCHMARK CASES 

In establishing its simplified standards in Ex Parte 646, die Board explained that it was 

"seek[ing] to make its rail rate dispute resolution procedures more affordable and accessible to 

shippers of small and medium-sized shipments, while simultaneously ensuring that the new 

guidelines would not result in arbitrary ratemaking. "̂ ^ To avoid an arbitrary outcome, the 

unique aspects of this Three-Benchmark case - most notably BNSF's fimdamental change in its 

pricing of TEH traffic in March 2011 - require that the Board take steps to assure that the 

reasonableness of the current issue traffic rates is assessed with reference to the current rates and 

costs of comparable movements. 

Under the simplified approach adopted in the Three-Benchmark mediodology, the Board 

detennines whether the level of contribution from the issue traffic to the defendant's joint and 

common costs (as reflected in the R/VC ratio) is comparable to the contribution level of other 

33 

34 

BNSF workpaper "2011 Issue RVCxlsx.' 

Sinyjlified Standards, at 4. 
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movements with similar demand characteristics.^ If the mark-up over variable costs of the issue 

traffic is comparable to the mark-up over variable costs of other comparable movements, the 

challenged rate is deemed to be reasonable. The fundamental objective in a Three-Benchmark 

case is to determine whether the issue traffic has been singled out to make greater contribution to 

joint and common costs than other comparable traffic. As the Board explained, "[t]he whole 

purpose of the Three-Benchmark approach is to detennine where the challenged rate falls in 

coniparison to other similarly situated traffic."^^ 

A. Data Sources for Comparable Movements 

Two legal issues regarding the appropriate data sources for selecting comparable traffic 

movements under the Tliree-Benchmark method are central to this case. The first is the issue of 

regulatory lag associated with the use of the Carload Waybill Sample data. The second is the 

still unresolved issue of how many years of Waybill Sample data should be used for purposes of 

identifying comparable movements. 

1. The Regulatory Lag Issue Dictates that 2011 Data Should be Used 

The regulatory lag issue arises because the Three-Benchmark test necessarily focuses on 

the current level of issue traffic rates and cuirent issue traffic variable costs. As the Board 

recentiy explamed, under the Three-Benchmark methodology, "a rate is set based on rates that 

are currently charged to other similar traffic."^^ However, the Carload Waybill Sample, which 

the Board generally uses as the data source for movements comparable to the issue traffic 

movements, does not contain either revenue or variable cost data that is truly current. In diis 

^̂  See, e.g., id. at 73. 

^^W.atl7. 

^'W.at80. 

*̂ AEPCO, at 33 (emphasis m original). 
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case, for example, the challenged rates were established in March 2011, but die most recent 

Carload Waybill Sample data reflects rates and variable costs of traffic that moved m 2009. Thus 

diere is an inherent tension built into the Three-Benchmark methodology as designed by the 

Board - the tension between the need to use current data to identify the level of contribution of 

tmly comparable movements and the Board's reliance on historic data that results from use of 

the Carload Waybill Sample. 

The vintage of the rates to which the issue traffic is compared can be critical to the 

accuracy of a test to determine whether the issue traffic is being singled out for unfair treatment. 

If a fundamental change has occurred over time in the pricing of particular movements, the 

comparison of current issue traffic R/VC ratios to older R/VC ratios may produce the false 

appearance that the issue traffic has been singled out to make greater contribution to joint and 

conunon costs than other "sunilarly situated" traffic. The United States Court of Appeals for the 

District of Columbia Circuit acknowledged that the use of "older data increases the 'likelihood of 

distorted comparisons and results.'"^^ 

The Board itself has recognized that die regulatory lag issue could become a problem in a 

particular case.'*° However, the Board has concluded that in most cases, die regulatory lag will 

not produce unacceptably arbitrary results, because "the effects of price shifts associated with an 

inflationary increase in costs should be largely offset, leaving the R/VC ratios unaffected."^' But 

^' CSX Transp., Inc. v. STB, 584 F.3d 1076,1083 (D.C. Cir. 2009) (quoting petitioners), hi tiuit 
decision, which remanded Simplified Standards to the Board, the court vacated its prior mling 
diat the Board had adequately dealt with the regulatory lag issue in die original miemaking 
decision. Therefore, whedier the Board has adequately addressed the regulatory lag problem 
remains an open issue. 

'^ Simplified Standards, at 85. 

* 'W 
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when, as in this case, price changes are not only associated with mflationary increases in costs, a 

comparison of current rates with older rates is likely to produce arbitrary and meaningless 

results. Under those circumstances, a comparison of R/VC ratios on current issue traffic 

movements to R/VC ratios on older movements in the Waybill Sample could lead the Board to 

conclude that issue traffic rates are out-of-line with rates on comparable movements. But this 

would be a false and arbitrary conclusion because the Board was not in fact looking at 

comparable movements as the basis for its comparison. 

The Board has indicated in the past that the way it prefers to address the potential 

distorting effects of regulatory lag is indirectiy through the use of "other relevant factoi" 

evidence, rather than directiy by finding a source of truly comparable movements. In this case, 

the Board should not rely on the possible application of other relevant factors to address the 

potential distortions from regulatory lag for two reasons. First, the change in BNSF's TIH 

pricmg stmcture in March 2011 that resulted in the challenged issue traffic rates was a 

fundamental, widespread change based on factors other dian cost inflation, which means that the 

current BNSF TIH rate stmcture is fundamentally dissimilar to the TIH rate stmcture in place 
I 

prior to March 2011, including in 2009 and prior years.'*^ The Board's assumption diat 

numerators and denominators of R/VC ratios will move more or less in parallel as rates and costs 

both mcrease by similar percentages simply does not apply here. See Table 8 below. The data 

relating to 2009 and prior year movements tell the Board nothing about whether the rates on 

^̂  Canexus itself has attested to the widespread and fundamental nature of recent price changes 
on chlorine movements. In its comments in Finance Docket No. 35504, Canexus talks about rate 
increases on chlorine movements "which have in many cases been more than 100 percent over a 
one-year period and it is not uncommon for chlorine rates to be more than 3 or 4 times higher 
than they were just 5 years ago." Opening Comments of Canexus Chemicals Canada, L.P., 
Union Pac. R.R. Co.—Petition for Declaratory Order, STB Fmance Docket No. 35504, at 4 
(filed Jan. 25,2012). 
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issue traffic movements challenged by Canexus are currently contributing more to unattributable 

costs than rates on comparable movements. 

Second, as explained in BNSF's Motion to Use 2011 Data, the Board has recognized that 

tiiere might be situations where the Waybill Sample would not provide data for a sufficient 

quantity of comparable movements to allow for a meaningfiil comparison of R/VC ratios on the 

current issue traffic movements with comparable Waybill Sample movements. As the STB 

explained in Simplified Starulards, "[t]his Three-Benchmark approach rests on the selection of a 

useable comparison group. If a particular movement is so unique that there are insufficient 

comparable movements in the Waybill Sample, we will entertain a reasonably tailored request 

for comparable movements fit}m the defendant's own traffic tapes." Id at 83. 

In this case, the 2006-2009 Waybill Sample records made available to the parties do not 

include a sufficient number of movements that are comparable to the 2011 chlorine issue traffic 

movements to be used as the basis for a Three-Benchmark test.̂ ^ This is precisely the type of 

situation in which the STB believes that it would be appropriate to permit the parties to use the 

rail carrier's "own traffic tapes" in selecting a comparison group. BNSF has produced m this 

case its traffic data on TIH movements for the first three quarters of 2011.^ 

2. If Waybill Sample Data Are Used, Only One Year (2009) Should Be 
Used, Not Four Years (2006-2009) 

As explained in the introduction, BNSF is presenting in its Opening Evidence both a 

"preferred" comparison group drawn firom 2011 BNSF traffic records and an "altemative" 

^̂  Motion to Use 2011 Data at 12-13 and accompanying verified statement of Benton Fisher 
(hereafter "Fisher VS"). The Fisher VS is attached as Exhibit 5. 

^ While die Board denied BNSF's Motion to Use 2011 Data on Febmary 8, 2012, die Board has 
not explained why, nor is it clear that the Board imderstood that BNSF sought pennission for a 
party to choose to use 2011 data rather than an order compelling use of that data. 
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comparison group drawn from the Waybill Sample data produced to the parties by the Board for 

purposes of this case. The use of Waybill Sample data in the altemative case raises the question 

of how many years of Waybill Sample data may properly be considered m selecting comparable 

movements for puiposes of the Three-Benchmark maximum rate test 

As a formal legal matter, this issue has not been resolved. The Board's original proposal 

in its Notice of Proposed Rulemaking in Ex Parte 646 was to use only the single, most recent 

year of Waybill Sample data for comparison group purposes,'*^ which in this case would be 2009 

data. The Board's subsequentiy adopted Three-Benchmark mle expanded the Waybill Sample to 

cover four years of data for comparison group purposes, but the four-year provision was rejected 

by the D.C. Circuit because the parties to the miemaking had not had an adequate opportunity to 

comment on the expanded period.^ On remand from the D.C. Circuit, the Board has proposed to 

allow parties to use four years of Waybill Sample data to select a comparison group. Waybill 

Data Released in TTiree-Benchmark Rail Rate Proceedings, Ex Parte No. 646 (Sub-No. 3) 

(served April 2,2010). However, there has been no decision on the four year proposal. Thus, in 

BNSF's view, currentiy only one year, i.e. the most recent year, of Waybill Sample data should 

be considered in selecting the comparison group. This is the approach BNSF has taken with its 

altemative comparison group, limiting comparable movements to those identified from the 2009 

Waybill Sample. 

Apart from the formal legal considerations affecting how many years of Waybill Sample 

data may be used, limitmg Waybill Sample data to 2009 data would mitigate the regulatory lag 

^ Simplified Standards for Rail Rate Cases, STB Ex Parte No. 646 (Sub-No. 1) (served July 28, 
2006) at 33 (hereafter "NPRM"). 

^ CSX Transp. v. STB, 584 F.3d 1076,1083 (D.C. Cir. 2009) (vacating die "portion of die 
[STB's] final rule that makes four years of data available for comparison groups"). 
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problem described above. As already explained, the current issue traffic rates are not 

comparable to any pre-March 2011 BNSF rates for TIH shipments. But 2006-2008 rates and 

variable costs on BNSF TIH movements are even more disconnected ftom current rates and 

variable costs than those in effect in 2009. As BNSF explained in its Motion to Use 2011 Data, 

events that occurred in 2008 marked a watershed in the regulation of TIH rail traffic.'̂ ^ The 

adoption of new mles regarding TIH routing and handling by PHMSA, TSA, and FRA, and the 

passage of federal legislation requiring the installation of PTC on rail routes used to handle TIH 

traffic created a whole new environment for the transportation of TIH commodities. BNSF's 

pricing and costs in 2008 and prior years could not have reflected the new regulatory 

environment that came mto being in 2008 and the Waybill Sample data prior to 2009 could not 

reasonably be deemed a source of "comparable" movements for Three-Benchmark purposes. 

Accordingly, to the extent the Board considers any Waybill Sample data in diis case, it should 

limit its consideration to 2009 data. 

B. Comparability Criteria 

The broad contours of the Board's criteria for selecting comparison group movements to 

be used in the Three-Benchmark test are set out in its September 2007 Simplified Standards 

decision. The purpose of the comparison is "to detennine the reasonable level of contribution to 

joint and common costs for a particular movement."^ In keeping with that objective, the Board 

stated that "we will favor a comparison group that consists of movements of like commodities so 

the variable cost calculation of the issue movement and comparison group will be similar."'*^ 

^' Motion to Use 2011 Data, at 7-9. 

*̂  Simplified Standards, at 17. 
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Sirr^lified Standards identified a variety of factors that the Board would consider to 

determine comparability, "such as length of movement, commodity type, traffic densities ofthe 

likely routes involved, and demand elasticity The selection ofthe best comparison group 

will be govemed by which group the Board concludes provides the best evidence as to the 

reasonable level of contribution to joint and conunon costs for the issue movement." '̂' 

The Board's application of comparability criteria in individual Three-Benchmark cases 

decided since the issuance of Simplified Standards has varied based on the comparison groups 

proposed by the litigants in those cases. Rather than focusing on individual comparability 

criteria in isolation, the Board has followed the course it announced in Simplified Standards of 

"select[ing] the comparison group that it concludes is most similar in die aggregate to the issue 

movements." '̂ The comparability criteria that BNSF has focused on in forming its comparison 

groups under its prefeired and altemative cases are identified and discussed in Section IV below. 

C. Other Relevant Factors 

As noted above, the Board has pramitted the consideration of "other relevant factors" 

evidence to address problems associated with regulatory lag. In Simplified Starulards, the Board 

stated that: 

we recognize that relying on the Waybill Sample introduces some regulatory lag 
in the analysis. Accordingly, parties may present (as 'other relevant factors') 
evidence that the presumed maximum lawfiil rate should be higher, or lower, due 
to market changes not reflected in the comparison group or the average RSAM 
and R/VC>igo benchmarks.̂ ^ 

^°M at 17-18. 

'̂ Id at 18. 

"W.at85. 
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The Board has accepted or rejected other relevant factor evidence in individual Three-

Benchmark cases based on the quality of the evidence submitted in those proceedings. BNSF's 

proposed other relevant factor evidence supporting adjustments to the presumed maximum 

lawfid rate under BNSF's altemative case is discussed in Section V below. 

IV. BNSF's APPLICATIONS OF THE THREE BENCHMARKS 

For the reasons discussed above, BNSF is presenting two altemative Three Benchmark 

cases: (1) a preferred case that is based on movements for the comparison group selected from 

BNSF's 2011 traffic data produced in this case; and (2) an alternative case based on movements 

for the comparison group fiom the Carload Waybill Sample data provided by the STB in this 

case. In both cases, BNSFs evidence shows that the challenged rates do not exceed reasonable 

maximum rates. 

A. BNSF's Preferred Case 

BNSF's prefeired case is based upon a comparison group that consists of post-March 15, 

2011 chlorine movements fix>m 2011 BNSF traffic data produced in this case. 

1. Preferred Case Comparison Group Benchmark 

BNSF selected comparable movements for the comparison group benchmark based upon 

the criteria that are described below. Application of these criteria results in a comparison group 

of 210 movements for the Glendale Movement and 204 movements for die Albuquerque 

Movement. The movements in the two prefeired comparison groups are listed in Exhibits 6 and 

7." 

^̂  See also BNSF workpapers "Preferred Comparison Group Glendale.xlsx" and "Preferred 
Comparison Group Albuquerqucxlsx." 
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a. Movements from Post-March, 15,2011 Time Period 

The issue traffic rates challenged by Canexus in this proceeding were effective March 16, 

2011. Complaint at 2. The Carload Waybill Sample movements provided by the STB in diis 

proceeding are from the years 2(X)6 through 2009. While the standard procedure m a Three-

Benchmark case is for the parties to choose comparable traffic ftom the Waybill Sample data, the 

STB has recognized that where "there are insufficient comparable movements in the Waybill 

Sample, we will entertain a reasonably tailored request for comparable movements ftom the 

defendant's own traffic tapes." Simplified Standards, at 83. 

BNSF showed in its Motion to Use 2011 Data tiiat tiie Carload Waybill Sample data do 

not contain movements that are comparable to the issue traffic movements. As explained above, 

there is no dispute over the fact that BNSF's prices for TIH transportation after March 15,2011 

are substantially different from and higher than BNSF's pre-March 16,2011 prices and that 

those price changes are not driven primarily by normal mflationary cost changes. The market for 

TIH transportation has changed dramatically since 2009 due to factors including the sea change 

in the regulatory framework for such transportation, and BNSF's March 2011 price change 

reflected these changes in the maiket. Therefore, BNSF's post-March 15,2011 rates and R/VC 

ratios, including those associated widi the issue traffic that resulted from the March 2011 price 

changes, are simply not comparable to BNSF's pre-March 16,2011 rates and R/VC ratios, such 

as those associated with TIH movements contained in the Carload Waybill Sample. 

Accordingly, one of the comparison group selection criteria adopted by BNSF for its 

preferred case is that the eligible movements must have occurred subsequent to March 15,2011 

and must come from the BNSF 2011 traffic data produced in this case. Movements from that 

time period are the only movements comparable to the issue tiaffic movements. 
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b. Movements with an R/VC Ratio Greater Than 180% 

In accordance with the STB's instmctions in Simplified Standards, BNSF adopted a 

selection criterion tiiat limited tiie comparison group to movements with R/VC ratios greater than 

180 percent. See Simplified Standards, at 17. 

c. Movements of Chlorine 

BNSF limited the comparison group to chlorine movements. Both issue traffic 

movements involve transportation of chlorine. Commodity type is one ofthe comparability 

factors identified by the STB as relevant in selecting movements for a comparison group. 

Simplified Starulards, at 17. As the STB explained, it will "favor a comparison group that 

consists of movements of like commodities so the variable cost calculation of the issue 

movement and the comparison group will be similar." Simplified Standards, at 17. Indeed, in a 

previous Three-Benchmark case involving chlorme, the STB expressed its preference for 

including only movements ofthe same commodity type as the issue traffic movements in the 

comparison group. 

Specifically, in assessing the reasonableness of Union Pacific Railroad's ("UP") rates for 

two local single-line chlorine movements, the STB stated that "[a]ll else being equal, local 

single-line chlorine movements would be the preferable comparison group for the issue traffic 

movements." '̂* Further, tiie concem that the STB expressed with accepting a chlorine-only 

comparison group m DuPont - that the defendant railroad CSX acknowledged pricing "chlorine 

beyond what would otherwise be commercially justifiable, in an effort to induce substitutes for 

chlorine or source it ftom nearer locations"^^ - does not apply here. As explamed in BNSF's 

^ US Magnesium, at 9. 

'^ DuPont, at 9. 

-32-



PUBLIC 

Motion to Use 2011 Data, BNSFs March 2011 price increase applied to rates for transportation 

of all TIH commodities marketed by the IP group, not just to chlorine rates, and was not an 

attempt to raise rates beyond what was commercially justifiable. 

d. Local and Interline Movements 

For commercial purposes, i.e. rate settmg and billing, the issue traffic movements are 

local movements that originate and terminate on BNSF. However, the issue traffic movements 

also have certain operational characteristics in common with interline traffic, i.e. movements in 

which two or more rail carriers participate in providing the transportation service. Canadian 

National ("CN") serves Canexus' facility in North Vancouver, British Columbia, Canada and 

delivers tank cars with Canexus' chlorine for both issue traffic movements to BNSF at a location 

near Vancouver. In addition, the Glendale issue traffic moves over nearly { } miles of track 

owned by a short-line raihoad, the Arizona & Califomia Railroad. 

Given the hybrid nature of the issue traffic movements, BNSF believes it is appropriate to 

include both local and interline movements in its preferred case comparison group.̂ ^ Moreover, 

BNSF's common carrier rates for single-line chlorine shipments are set out in the same price 

authority - tariff 90096 - as BNSF's common carrier rates for BNSF's portion of interline 

chlorine movements.̂ ^ 

The reasons that the Board excluded rebill traffic (a subset of interline traffic) in US 

Magnesium do not ̂ ply here. In US Magnesium, the average R/VCs for rebilled chlorine 

'^ To be clear, the R/VC ratio is calculated for only BNSF's portion of interline movements, and 
no revenue or cost uiformation for non-defendant raihoads is used. 

^̂  This price authority is available at: 
http://www.bnsf.coni/bnsf.was6/epd/EPDController?txtSrchVal=90096&SRCHTXT=90096&P 
AGE=PRC_AUTH_SRCILHANDLER&EPDACTION=Search+Price+Autfiorities. 
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movements (475%) were more than 50% higher than the R/VCs for single-line chlorine 

movements (301%), leading the STB to conclude that die rebilled chlorine movements proposed 

by UP "do not appear comparable to the issue traffic movements." US Magnesium, at 8-9. In 

contrast, the average R/VC ratios for the interline chlorine movements included in BNSF's 

preferred comparison group for the Glendale movement ({{ }}) and Albuquerque 

movement ({{ }}) are sunilar to the average R/VC ratios for the single-luie chlorine 

movements included in BNSF's preferred comparison group for the Glendale movement 

({{ }}) and Albuquerque movement ({{ }}).'* 

Accordingly, BNSF includes both local and interline movements that satisfy its other 

selection criteria in the comparison groups. 

e. Movements of Similar Distances 

The issue traffic movements are among BNSF's longest chlorine movements. The actual 

routings for the Glendale Movement during the first three quarters of 2011 averaged { } 

total miles. The actual routings for the Albuquerque Movement during the first three quarters of 

2011 averaged { } total miles. In Simplified Standards and the prior Three-Benchmark 

cases, the Board has made it clear that distance is a critical factor in determining whether 

movements are comparable.̂ ^ 

BNSF adopted a selection criterion that limited the movements eligible for inclusion in 

the comparison groups to movements with loaded miles that were within a range of plus or 

mmus SOO miles of the actual loaded miles for the issue traffic movements. Specifically, 

*̂ BNSF workpapers "Preferred Comparison Group Glendale.xlsx" and "Prefeired Comparison 
Group Albuquerque.xlsx." 

^' See Simplified Standards, at 17; DuPont, at 8, n. 25; US Magnesium, at 5. 
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movements eligible for inclusion in the comparison group for the Glendale Movement were 

transported on BNSF between ( } loaded miles. Movements eligible for mclusion 

in the comparison group for the Albuquerque Movement were transported on BNSF between 

{ } loaded miles. 

BNSF excluded one category of chlorine movements that fits within these mileage bands 

from the comparison groups—movements of Canexus' chlorine tiiat BNSF's traffic data 

identified as originating at Marshall, Washmgton. BNSF excluded these Marshall movements 

because Canexus stated in discovery that "the origin of Canexus' chlorine is in all instances 

North Vancouver, British Columbia, Canada.. ."^ Since Canexus apparentiy considers 

Marshall to be an mtermediate point rather than an origin, Canexus' movements that BNSF's 

traffic data identifies as origuiating at Marshall would not be comparable to the issue traffic 

movements that have a defmed origin and destmation. 

The 500-mile band adopted by BNSF is broader than the mileage band used in prior 

Three-Benchmark cases involving the transportation of chlorine. However, the length of haul of 

the issue traffic movements in this case is also longer than in prior cases. Moreover, a 500-mile 

band is consistent in percentage terms with the mileage bands used in prior chlorine cases. In 

DuPont, the mileage band was plus or minus 150 miles of the actual loaded miles for the issue 

traffic movements, which represented a range of 17% of the total length of haul of one issue 

traffic movement and 26% of the total lengtii of haul of the other issue traffic movement.^' fai 

US Magnesium, the mileage band for the selected comparison group was plus or minus 200 miles 

of the loaded miles for the issue traffic movements, which represented 16% of the total length of 

* January 18,2012 Letter ftom Ms. Lyubchenko to Ms. Gamey, at 1. 

*̂ DuPont, at 8, n. 25. 
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haul.̂ ^ A 500-mile band in this case represents a range of 20% of die total length of haul of one 

issue traffic movement and 24% of the total length of haul of the other issue traffic movement, 

within the range adopted in DuPont and only slightiy broader than that adopted in US 

Magnesium where the STB admonished the parties for relying upon groups that were too limited. 

US Magnesium, at 9. 

f. Movements in Similar Equipment 

The issue traffic moves in tank cars that have a capacity of less than 22,000 gallons of 

product. A tank car is a specialized type of equipment that has different transportation 

characteristics than other types of cars. There are also multiple types of tank cars, and the 

different tank car types have different transportation characteristics and transport different 

products. Due to the differences in their cost characteristics, URCS distinguishes between tank 

cars tiiat hold less than 22,000 gallons (URCS code 15) and tank cars tiiat hold 22,000 or more 

gallons (URCS code 16). As all chlorine moves in tank cars that have a capacity of less than 

22,000 gallons, the selection of chlorine movements for the comparison groups also ensures that 

the traffic in the comparison groups all moves in the same equipment as the issue traffic. 

g. Movements in Private Equipment 

The issue traffic moves in private cars. Under URCS, the costs associated with 

movements in private cars are not comparable to the costs associated with movements in cars 

owned by the rail carrier. Consequentiy, BNSF adopted a selection criterion that limited the 

comparison groups to movements in private cars. 

^̂  US Magnesium, at 6. 
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h. Exclusion of Issue Traffic Movements 

Since the comparison group benchmark is designed to assess the reasonableness of the 

issue traffic rates, BNSF excluded the issue traffic movements from die comparison group. 

L Results of Applying Selection Criteria 

As indicated above, application ofthe selection criteria results m comparison groups for 

the preferred case consisting of 210 movements for the Glendale Movement and 204 movements 

for the Albuquerque Movement.̂ ^ As shown in the table below, the average R/VC of the 

comparison group for the Glendale Movement is 319% and the average R/VC of the comparison 

group for the Albuquerque Movement is 324%.^ The average R/VCs for the issue traffic 

movements - 291% for the Glendale Movement and 306% for the Albuquerque Movement - are 

lower than the R/VCs for the respective comparison groups for both issue traffic movements. 

Tables 
Comparison Group R/VC Results, 

BNSF Pre 'erred Case ,«5 

Number of Comparable 
Movements 
RA^CcoMP 

Maximum Reasonable R/VC, 
before Other Relevant Factors 

Glendale 

210 

319% 

319% 

Albuquerque 

204 

324% 

324% 

2. Application of the "Revenue Need Adjustment Factor" 

Under the Board's standard Three-Benchmark approach, once the comparison group has 

been selected, the R/VC ratio for each movement in the comparison group is adjusted by a 

^̂  BNSF workpapers "Preferred Comparison Group Glendale.xlsx" and "Prefened Comparison 
Group Albuquerqucxlsx." 

""Id. 

' ' Id. 
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"revenue need adjustment factor."^ This adjustinent factor is RSAM -i- R/VC>i8o. The Board 

publishes the 4-year average figures used for the RSAM and R/VC>i8o benchmaiks for each 

Class I raihoad annually. Typically, however, there is approximately an 18-month delay before 

tiie benchmarks for a given year are published.^^ The most recent available official figures are 

the four-year averages for the period 2006 through 2009. 

The absence of a published four-year average RSAM and R/V(3>i8o for the period 

corresponding to the traffic used in a comparison group could, in some cases, complicate the use 

of current traffic data in a Three-Benchmark analysis, hi this case, however, the absence of 

current RSAM and R/VC:>igo benchmarks is ofno consequence for two reasons. First, the 

R/VCcoMP for the preferred comparison groups proposed by BNSF is higher tiian die challenged 

rates. Second, as shown below, there is no reasonable probability that applying the revenue need 

adjustment factor based on updated values for RSAM and R/VC>i8o would reduce the R/VCCQMP-

Since any plausible revenue need adjustment factor would produce only an upward adjustment to 

the R/VCcoMP. it is unnecessary to detennine what the current RSAM and R/VC>i8o benchmarks 

would be because BNSF has demonstrated that its rates are reasonable even before an upward 

adjustment to the R/VCCOMP is made through a revenue need adjustment. 

If the four-year average revenue need adjustment as of 2011 could be calculated, it 

clearly would be greater than 1.0 and would therefore mcrease the maximum allowable rate. The 

2011 revenue need adjustment would be calculated based on the four-year average RSAM and 

^ See US Magnesium, at 13. 

**̂  See, e.g.. Simplified Standards for Rail Rate Cases - 2009 RSAM and R/VC>m Calculations, 
STB Ex Parte No. 689 (Sub-No. 2) (served July 14,2011); Simplified Standards for Rail Rate 
Cases - 2008 RSAM and R/VC^^m Calculations, STB Ex Parte No. 689 (Sub-No. 1) (served July 
27,2010). 
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R/VC>i8o for 2008 tiirou^ 2011. The Board has already published tiie benchmarks for 2008 and 

2009, as shown in the table below: 

Table 4 
STB RSAM and R/VC>im Results for BNSF, 2008 and 2009^' 

RSAM Markup*^ 

RArC>,„ 

Revenue Need Adjustment Ratio 

2008 

242% 

221% 

1.10 

2009 

253% 

221% 

1.14 

The Board has also determined that BNSF was revenue inadequate in 2010.^° Therefore, die 

revenue need adjustment ratio for 2010 would, by definition, be greater than one.^' As a result, 

for at least three of the four years 2008 through 2011, the revenue need adjustment ratio is at or 

significantiy above one. 

If one assumes for purposes of calculating a four year average that the ratio for 2010 was 

equal to one, the four-year average ratio can be expressed as: 

fRatio?nnii + Ratia>nno + Ratio^nin + Ratio?^!]). or 
4 

fl.lO + 1.14 + 1.00 + Ratio^mi) 
4 

*̂ Simplified Standards for Rail Rate Cases - 2009 RSAM and RNC>t80 Calculations, STB Ex 
Parte No. 689 (Sub-No. 2) (served July 14,2011). 

^̂  As explained by the Board in Simplified Standards, "[t]he RSAM benchmark is intended to 
measure the average markup above variable cost that the carrier would need to charge to meet its 
own revenue needs." Simplified Standards at 19. 

™ Railroad Revenue Adequacy - 2010 Determination, STB Ex Parte No. 552 (Sub-No. 15) 
(served Nov. 3,2011). 

^' See Simplified Standards, at 82 ("if a carrier is revenue inadequate, the ratio of RSAM to 
R/VC>i8o will always be greater than 1"). 
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From this formula, it is possible to determine how low the revenue need adjustment ratio would 

have to be for 2011 before the four-year average ratio could be less than one: 

f 1.10 + 1.14 +1.00 + Ratioinii) > 1 
4 

f3.24 + Ratio?nii)>l 
4 

3.24 + Ratio2oii>4 

Ratio2oii>0.76 

Therefore, the four-year average revenue need adjustment would reduce the R/VCCOMP only if 

the ratio RSAM -r R/VC>igo for 2011 is less than 0.76. There is notiiing to suggest that a ratio 

that low for 2011 is conceivable. 

Given that the revenue need adjustment factor for 2008-2011 would clearly be greater 

than one, and tiiat it would therefore only act to increase the level of the maxunum reasonable 

rate, the Board need not address in this case the potentially complicated issue of how a specific 

current revenue need adjustment factor could be calculated. Applying such an adjustment would 

not change the outcome and it can therefore be ignored for purposes of this case.̂ ^ 

3. Application of a Confidence Interval 

In a typical Three-Benchmark case, the R/VCs of the comparison group traffic are 

adjusted by the revenue need adjustment factor and a confidence interval about the mean of the 

^̂  Since BNSF is not proposing that any revenue need adjustment factor should be applied, the 
concems raised by the Board in its June 27,2008 decisions in the three DuPont cases (STB 
Docket Nos. 42099,42100, and 42101) do not apply, hi tiiat case, tiie Board indicated tiiat it 
would be inappropriate to apply a revenue need adjustment based on the average for 2002-2005 
to R/VC ratios that had been indexed to 2007 levels. Here, by contrast, BNSF has simply 
demonstrated that if it were possible to apply a revenue need factor based on a contemporaneous 
four year average, that factor would be greater than one. There is no issue of applying an 
adjustment based on one time period to data mdexed to reflect a different time period. 
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adjusted R/VCs is tiien calculated. The maximum reasonable rate is then set at the upper 

boundary of the confidence interval in the absence of other relevant factors. There is no need to 

calculate a confidence interval for BNSF's preferred comparison groups since BNSF is using its 

full 2011 traffic data of TIH movements as the basis for selecting comparable movements ratiier 

than a sample of traffic data. In addition, the upper boundary of the confidence interval will 

always be greater than R/VCCOMP. and R/VC<X)MP is already higher than the challenged rate in 

each case. 

4. Preferred Case Results 

The results of Three-Benchmark analysis under BNSF's preferred case are summarized 

in Table 5 below. 

Tables 
Presumed Maximum Reasonable Rates 

Preferred Case" 

Current Rate including Fuel Surcharge 

Phase m Cost 4Q11 

Revenue to Variable Cost Ratio 

Presumed Maximum R/VC Ratio 

Presumed Maximum Reasonable Rate 

N. Vancouver, BC 
to Glendale, AZ 

$15,445 

$5,303 

291% 

319% 

$16,915 

N. Vancouver. BC 
to Albuquerque, NM 

$18,351 

$5,996 

306% 

324% 

$19,427 

Under BNSF's preferred case, the presumed maximum reasonable rate for each of the 

issue traffic movements is higher than the challenged rate, demonstrating that the challenged 

rates are reasonable under the Three-Benchmark test. 

" BNSF workpapers "2011 Issue RVCxlsx," "Prefeired Comparison Group Glendalcxlsx," and 
"Preferred Comparison Group Albuquerqucxlsx." 
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B. Altematiye Case 

BNSF's altemative case is based upon a comparison group that consists of movements 

firom the Carload Waybill Sample provided to the parties m tiiis case. 

1. Altemative Case Comparison Group Benchmark 

As explained above, movements from the Carload Waybill Sample are not comparable to 

issue traffic movements given the fundamental change in BNSF's pricing of TIH movements 

marketed by the IP group m March 2011. In addition, BNSF explained in the Motion to Use 

2011 Data that there are not a sufficient number of TIH movements in the Carload Waybill 

Sample to create a comparison group using selection criteria that would normally be applied 

regardless of whether one or four years of Carload Waybill Sample movements are considered 

for mclusion in the comparison group. As shown ui BNSF's Motion to Use 2011 Data, there are 

very few chlorine movements of comparable distance to the issue traffic movements in the 

Carload Waybill Sample. The Waybill Sample for tiie year 2009 contams only 4 BNSF local 

and rebill chlorine movements transported between { } loaded miles (a mileage 

band within 500 miles of the issue traffic movements).̂ '̂  Even if the Carload Waybill Sample 

data were expanded to include the years 2006-2009, the number of local and rebill chlorine 

movements of comparable distance would increase by only six movements, an insufficient 

amount to create a viable comparison group. Id Consequentiy, if the comparison group must be 

selected from the Carload Waybill Sample, BNSF must make compromises from the optimal 

selection criteria for comparable movements to obtam a sufficient number of movements for the 

comparison group. 

'* See Exhibit 5, Fisher VS, at 5, Table 1. 
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To create a viable comparison group for BNSF's alternative case, BNSF selected 

movements using the criteria described below. Application of the criteria results in a comparison 

group of 26 movements for both the Glendale Movement and tiie Albuquerque Movement. The 

movements in the two alternative case comparison groups are listed in Exhibit 8.̂ ^ 

a. Movements from 2009 Carload Waybill Sample 

As BNSF explained above, BNSF believes that only one year of Waybill Sample data 

should be considered in selecting the comparison group. The original Three-Benchmaik mle 

proposed by the STB provided that the parties would draw comparison group movements from 

the most recent year of Waybill Sample data.̂ ^ The Board's decision to expand the universe of 

Waybill Sample Data from which comparable movements could be drawn to four years was 

vacated by the D.C. Circuit because the Board's "change from one year to four years' worth of 

data was important and potentially prejudicial." CSX Transp. v. STB, 584 F.3d 1076,1083 (D.C. 

Cir. 2009) (vacatmg the "portion ofthe [STB's] final mle that makes four years of data available 

for comparison groups"). The Board's subsequent proposal to amend its mle to allow parties to 

use up to four years of Waybill Sample data to form comparison groups in Three-Benchmark 

cases^ has not been adopted by the Board or approved by a reviewing court. 

Moreover, there are strong reasons related to the regulatory lag issue discussed above for 

luniting waybill sample data used for selecting a comparison group in this case to 2009 data. As 

already explained, the regulatory environment for TIH transportation underwent a sea change 

beginning in 2008 that has fundamentally altered the market for TIH transportation. For this 

" See also BNSF workpaper "2009 CWS Chlorine Recoids.xlsx." 

' ' 'NPRM,IA33 . 

^ Waybill Data Released in Three- Benchmark Rail Rate Proceedings, STB Ex Parte No. 646 
(Sub-No. 1) (served April 2,2010). 
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reason and other market considerations discussed above, the current issue traffic rates are not 

comparable to pre-March 2011 BNSF rates for TIH shipments. But pre-2009 rates and variable 

costs on BNSF TIH movements are even more disconnected ftom current rates and variable costs 

than those in effect in 2009. 

Therefore, BNSF is using 2009 Waybill Sample data, the most current Waybill Sample 

data available, as the source of potentially comparable movements for its alternative case. 

b. Movements with an R/VC Ratio Greater Than 180 % 

In accordance with the STB's instmctions m Sinplified Standards, BNSF adopted a 

selection criterion that limited the comparison groups to movements with R/VC ratios greater 

than 180 percent. See Simplified Standards, at 17. 

c. Movements of Chlorine 

As explained above, both issue traffic movements are chlorine movements and the STB 

has expressed its preference for a comparison group of the same commodity type as tiie issue 

traffic movements. As noted above, the Board aheady concluded in US Magnesium that in a 

case involving a challenge to the rates for movements of chlorine, "[a]ll else being equal, local 

single-line clilorine movements would be the preferable comparison group for the issue 

movements." US Magnesium, at 9 (emphasis added). 

The 2009 Carload Waybill Sample contams 68 total chlorine movements with R/VC 

ratios > 180%, excludmg the issue traffic movements. As explained above, only four of tiiose 68 

total chlorine movements were transported between { } loaded miles (a mileage 

band withui 500 miles of the issue traffic movements).̂ ^ To create a viable comparison group, 

BNSF considered various options for modifying the optimal selection criteria so that its 

'* BNSF workpaper "2009 CWS Chlorine Records.xlsx. 
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comparison group m the altemative case would consist of more than four movements. BNSF 

considered whether to expand the commodity type criterion for its comparison groups to include 

anhydrous ainmonia movements as well as chlorine movements. BNSF also considered 

expanding the mileage band to include movements that were more than 500 miles longer than the 

issue traffic movements and more than 500 miles shorter than the issue traffic movements. As 

explained below, BNSF concluded that it should not expand the comparison group to include 

anhydrous ammonia movements because those movements cannot reasonably be viewed as 

comparable to the issue traffic chlorine movements. Rather, as explained below, BNSF decided 

to relax the distance criterion it used in its preferred case to obtain a sufficient number of 

movements for the comparison group. Accordingly, BNSF adopted a commodity type selection 

criterion for its alternative case that limited the comparison groups to chlorine movements. 

Based on the substantially different demand and transportation characteristics of chlorine 

and anhydrous ammonia, BNSF concluded tiiat it would be inappropriate to expand the 

comparison group to include shipments of commodities other than chlorine, particularly 

anhydrous ammonia. As the Board observed in US Magnesium, while "[ajnhydrous ammonia 

and chlorine share the TIH designation... the two commodities do not share the same relative 

demand characteristics, and there is some evidence that they may have dissimilar transportation 

risks." US Magnesium, at 7. The Board chose a comparison group in US Magnesium sponsored 

by the complainant that mcluded anhydrous ammonia only because the Board concluded that the 

comparison group advanced by UP had serious defects that made UP's proposed comparison 

group untenable. Presented with "a choice between two imperfect groups," the Board reluctantiy 

selected the U.S. Magnesium comparison group containing anhydrous ammoma movements only 
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because it was the lesser of two evils. Id. at 9-11 ("USM's understatements appear to be less 

than UP's overstatement"). 

Numerous differences between the demand and transportation characteristics of 

anhydrous ammonia and dilorine make it unreasonable to expand the comparison group of 

chlorine movements to mclude movements of anhydrous ammonia. 

Different End Uses. As the Board indicated in Simplified Standards, at 17, the demand 

characteristics of different shippers are relevant to detennining whether the movements of those 

shippers can legitimately be included in the same comparison group. The demand of a group of 

shippers for transportation services is directiy affected by the characteristics ofthe markets mto 

which those shippers sell their products. For example, if the end users of a shipper's product are 

very sensitive to changes in price for that product, the shipper may have less elastic demand for 

transportation service - Le., the shipper may be more sensitive to changes in price by the 

transportation provider. Therefore, a preliminary question in detennining whether different 

products should be included in a comparison group is whether the shipper sells its product into 

similar end use markets. 

The end uses for chlorine and anhydrous ammonia are very different. Most chlorine is 

used in the production of polyvinyl chloride pipe, commonly known as PVC. See Testimony of 

The Chlorine Institute, Inc., Common Carrier Obligation of Railroads, STB Ex Parte No. 677, at 

1-2 (Apr. 17,2008). Chlorine is also used m smaller amounts m water treatment facilities, and m 

food production and healthcare settings as a disinfectant. Id. 

By contrast, anhydrous anunonia is primarily used for agricultural purposes, as a fertilizer 

or in tiie manufacturing of other nitrogen-based fertilizers. See Testimony of The Fertilizer 

histitiite. Common Carrier Obligations or Railroads, STB Ex Parte No. 677, at 2 (July 10, 
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2008). A smaller portion of anhydrous ammonia production is used in hidustrial applications, 

such as the production of certain pharmaceuticals, adhesives, blasting agents, feed supplements, 

personal care products, and nylon fibers. See id at 3. There is virtually no overlap m end uses 

of chlorme and anhydrous ammonia. 

Availability of Substitutes. Another factor affecting the demand characteristics of 

different shippers for rail transportation is the availability to the shipper's customers of 

substitute products. When a shipper's customers have numerous altematives to the shipper's 

products, the shipper is likely to be more sensitive to price changes by its rail transportation 

providers. 

. The availability of substitute products also distmguishes chlorine from anhydrous 

ainmonia. For its primary uses, chlorine currentiy has few substitutes. Accorduig to The 

Chlorine Institute, for 95 percent of its uses, there is no ready substitute for chlorine. See 

Testimony of The Chlorine Institute, Inc., Common Carrier Obligation qf Railroads, STB Ex 

Parte No. 677, at 2 (April 17,2008); see also Openmg Comments of Canexus Chemicals 

Canada, L.P., Union Pacific Railroad Co. - Pet. For Declaratory Order, STB Finance Docket 

No. 35504, at 4 (filed Jan. 25,2012) ("[TJhere are very few instances where another product can 

easily be substituted for chlorine"). On the other hand, anhydrous ammonia is used primarily as 

a nitrogen-based fertilizer, but there are numerous potential fertilizer substitutes, mcluding other 

nitrogen-based fertilizers, phosphorous-based fertilizers, and those based on potassium.^^ 

Availability ofTransportation Altematives. The demand elasticity of a group of shippers 

is also affected by tiie availability of transportation altematives. Shippers that have multiple 

transportation alternatives will generally be more sensitive to price changes by tiieir rail 

™ See Harvard Report, at 61. 
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transportation suppliers. The Board has acknowledged that the availability of transportation 

altematives is an important factor in the choice of a comparison group. See Simplified Standards, at 

17 ("The rates available to U-affic with competitive altematives would provide little evidence ofthe 

degree of permissible demand-based differential pricing needed to provide a reasonable retum on 

investment."). 

Rail transportation is by far the predommant mode of transportation for chlorine. 

According to The Chlorine Institute, approximately 85 percent of long-distance delivery of 

chlorine takes place by railroad tank car. See Testimony of The Chlorine Instimte, faic. Common 

Carrier Obligation qf Railroads, STB Ex Parte No. 677, at 2 (Apr. 17,2008). hi confrast, 

according to The Fertilizer Institute, less tiian half of the anhydrous ammonia that is used for 

industrial purposes is shipped by rail; whereas barges, pipelines and tmcks are responsible for 

most anhydrous ammonia transportation. See Testimony of The Fertilizer Institute, Conunon 

Carrier Obligations or Railroads, STB Ex Parte No. 677, at 6. (July 10,2008); see also Harvard 

Report, at 12-13 ("A large quantity of ammonia travels by pipeline and barge and most local 

distribution to farmers occurs by truck"). 

Chlorine and Anhydrous Ammonia Have Different Transportation Characteristics. The 

Board also looks to the transportation characteristics of diffeient products to detennine whether 

those products should be mcluded m a single comparison group. See US Magnesium, at 7. 

Chlorine and anhydrous ammonia have substantially different transportation characteristics. 

First, as tiie Board recognized in US Magnesium, transportation of chlorine and 

anhydrous ammonia present different transportation risks. Both products are highly toxic when 

released, but the risks associated with the release of chlorine are substantially greater given the 

relatively low concentrations of chlorine in tiie air reqmred to cause injury. The Center for 

- 4 8 -



PUBLIC 

Disease Control's National Institute for Occupational Safety and Health considers chlorine to be 

an immediate hazard to life or health at airborne concentrations of just 10 parts per million 

("ppm").^^ By contrast, anhydrous ammonia presents immediate hazards at concentrations that 

are 30 times as great, or 300 ppm.'' Chlorine releases are particularly dangerous because 

chlorine gas is heavier than air and therefore setties into low areas when released, whereas 

anhydrous ammonia is lighter than air and is likely to disperse more rapidly.^ 

Second, BNSF transports chlorine directiy to end users, such as chemical facilities, 

without any involvement of tmcks in the transportation service. However, farm end users of 

anhydrous ammonia generally obtain theh product by tmck fiom intermediate terminals that are 

served by BNSF.*^ 

Third, the transportation costs of chlorine and anhydrous ammonia are different. 

Chlorine and anhydrous ammonia move in different sized tank cars. Chlorine moves in tank cars 

that have a capacity of less than 22,000 gallons, while anhydrous ammonia moves in tank cars 

that have a capacity of more than 22,000 gallons. Recognizing the cost impact of different 

equipment, URCS uses different cost inputs depending on the size of tank car used.'^ 

Pricing Differences. Given the numerous differences in demand and transportation 

characteristics, it is not surprisuig that prices for chlorine and anhydrous ammonia rail 

^ See Center for Disease Control, Nat'l Inst, for Occupational Safety & Health, Documeroation 
for Inmiediately Dangerous to Life or Health Concentrations, available at 
http://www.cdc.gov/niosh/idlh/intridl4.htinl. 

^ ' Id 5ee o/jo Harvard Report, at 10. 

^ Harvard Report, at 9-10. 

*̂  See Harvaid Report, at 13. 

^ See Schedule 414 to R-1 Annual Report, URCS worktables El and E2, mcluded m workpaper 
"BN2010.dat." 
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transportation are different. Chlorine and anhydrous ammonia are also handled by different 

product marketing groups within BNSF. Due to its primary use as an industrial cheinical, 

chlorine is marketed by BNSF's Industrial Products group. By contrast, anhydrous ainmonia is 

marketed by BNSF's Agricultural Products group due to its primary use as a fertilizer. 

Given the substantial differences in demand and transportation characteristics of 

anhydrous ammonia and chlorine, anhydrous ammonia does not constitute a "like conunodity" 

appropriate for mclusion in the comparison group applicable to the chlorine movements at issue. 

d. Local and Rebill Movements 

As explained above in Section IV.A.l.d, the issue traffic movements are local movements 

that share certain characteristics with mterlme traffic. For tiie same reasons that BNSF included 

local and interline movements in the preferred case comparison groups, BNSF includes local and 

rebill traffic (a subset of interline traffic) in the alternative case comparison groups. BNSF 

includes the rebill traffic for which BNSF separately bills the customer for BNSF's portion of the 

movement because the Carload Waybill Sample reports BNSF's revenues for those movements. 

However, BNSF does not include standard interline movements for which the customer receives 

one bill for the entire through movement (not a separate bill ftom each cairier involved in 

movement) because the Carload Waybill Sample does not disclose the actual revenue divisions 

collected by the individual carriers, but reports the results of a mileage-based prorate algorithm. 

In other words, the Carload Waybill Sample does not accurately reflect the carrier's revenue on 

standard interline movements. 
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Single-line and rebill chlorine movements in the 2009 Carload Waybill Sample are 

comparable for other reasons. The common carrier rates for the 2009 single-line and rebill 

movements were established in the same price authority.'^ 

The reasons that the Board excluded rebill tiaffic in US Magnesium do not apply here. 

As described above, in US Magnesium, the average R/VCs for rebilled chlorine movements 

(475%) were more than 50% higher than the R/VCs for single-line chlorine movements (301%), 

leading the STB to conclude that the rebilled chlorine movements proposed by UP "do not 

appear comparable to the issue traffic movements." 175 Magnesium, at 8-9. In contrast, the 

average R/VCs for the chlorine rebill movements included in BNSF's altemative comparison 

group ({{ }}) are only 12% higher than die average R/VCs for the chlorine single-line 

movements mcluded in BNSF's altemative comparison group ({{ } }).^ 

The mclusion of rebill chlorine movements in tiie comparison groups expands the number 

of movements in the comparison groups. Applying its other selection criteria, 10 local chlorine 

movements qualify for the altemative comparison groups whereas 26 chlorine movements 

qualify if both local and rebill movements are included in the comparison groups.'^ 

Accordingly, BNSF includes both local and rebill movements that satisfy its otha: selection 

criteria in the alternative case comparison groups. 

e. Length of Movement 

As explained above in the preferred case comparison group description, during the first 

three quarters of 2011 the actual routings for the Glendale issue traffic movement averaged 

^ BNSF workpaper "2009 CWS Chlorine Records.xlsx. 

^ BNSF workpaper "2009 CWS Chlorine Records.xlsx. 

""Id. 
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{ } total miles and for the Albuquerque issue traffic movement averaged { } total 

miles, hi Smplified Standards and the Three-Benchmark cases, the Board has made it clear that 

distance is a critical factor in determining whether movements are comparable.^' Consequentiy, 

in the prefeired case, BNSF adopted a selection criterion that limited the movements eligible for 

inclusion m the comparison groups to movements with actual loaded miles that were within a 

range of plus or minus 500 miles of the actual loaded miles for the issue traffic movements. 

For purposes of creating the altemative case comparison groups, BNSF considered 

whether to expand the mileage-band for the comparison group to mclude movements that are 

outside the 500-mile band used in the preferred case to obtain a larger number of eligible 

movements. As explained below, BNSF determined that by expanding the mileage band to 

include all chlorine movements in the 2009 Carload Waybill Sample with loaded miles in excess 

of 500 miles, BNSF would be able to include additional movements that were sufficientiy 

comparable to the issue traffic movements to include in the comparison groups. 

By establishing the mileage criterion at 500 loaded miles, the comparison group would 

exclude movements that the STB has classified as short-haul movements. Specifically, in a 2009 

railroad rate study, the STB classified movements of most commodities, including chemicals, 

with a length of haul less than 500 miles as short.'' Since the issue traffic movements are long-

haul movements, it is appropriate to exclude short-haul movements from the comparison groups. 

In addition, a comparison of the R/VCs of movements less than 500 miles and 

movements longer than 500 miles supports a decision to establish die mileage cut-off at 500 

" See Simplified Standards, at 17; DuPont, at 8 n. 25; US Magnesium, at 5-6. 

'^ Surface Transportation Board, Office of Economics, Environmental Analysis and 
Admmistration Section, Study ofRailroad Rates: 1985-2007, at 5 (Jan. 16,2009). 
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miles. In a comparison group tiiat includes 2009 Carload Waybill Sample movements with 

loaded miles ui excess of 500 miles, the shortest movement that qualifies (a {{ } }-mile 

movement) has an R/VC of {{ }} while the longest movement that qualifies (a {{ } }-

mile movement) has an R/VC of {{ } }.^ The R/VC differences for movements longer than 

500 miles are not substantial. In contiast, a large number of the movements with loaded miles 

less tiian 500 miles had R/VCs substantially in excess of 300% and several had R/VCs above 

375%!'' 

While adopting a distance criterion that creates a comparison group consisting of all 

chlorine movements with loaded miles in excess of 500 miles may not be optimal, it results in 

the addition of movements to the comparison groups that are sufficientiy comparable to the issue 

traffic movements in a circumstance where additional movements are necessary to form 

comparison groups with an adequate number of movements. Moreover, given the substantial 

differences in demand and transportation characteristics of chlorine and anhydrous ammonia, the 

expansion of the comparison group based on length of haul is far preferable to expanding the 

comparison group to include anhydrous ammonia movements. Accordingly, in the altemative 

case, BNSF adopted a distance selection criterion that limits the movements eligible for inclusion 

in the comparison groups to movements in excess of 500 loaded miles. 

f. Movements in Similar Equipment 

As explained above in Section IV.A.l.f, the issue traffic moves in tank cars that transport 

less than 22,000 gallons of product. Accordingly, for the reasons explained in that section. 

^ BNSF workpaper "2009 CWS Chlorme Records.xlsx.' 

' ' I d 
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BNSF adopted a selection criterion that limits the comparison groups in the alternative case to 

movements in tank cars that have a capacity of less than 22,000 gallons of product. 

g. Movements in Private Equipment 

As explained above in Section IV.A.l.g, the issue traffic moves in private cars. Under 

URCS, the costs associated with movements in private cars are not comparable to the costs 

associated with movements in cars owned by the rail carrier. Consequentiy, BNSF adopted a 

selection criterion that limited the comparison groups to movements in private cars. 

h. Exclusion of Issue Traffic Movements 

Since the comparison group benchmark is designed to assess the reasonableness ofthe 

issue traffic rates, BNSF selected adopted a criterion that excluded issue traffic movements from 

the comparison group. 

i. Results of Applying Selection Criteria 

Application of the selection criteria results in comparison groups for the alternative case 

consisting of the same 26 movements for both the Glendale Movement and the Albuquerque 

Movement. As shown in the table below, the average R/VC of the comparison group is 224%.^ 

2. Application of the "Revenue Need Adjustment Factor" 

As described above, once a comparison group has been detennined, the R/VCs for the 

traffic in the comparison group are adjusted by the revenue need factor, RSAM -;• R/VC>igo. For 

a comparison group that includes 2009 traffic, the four-year average RSAM for BNSF is 242%, 

^ I d 
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and the four-year average R/VC>i8o is 228%.'^ The revenue need adjustment factor for BNSF's 

altemative comparison group is therefore 1.06 (242% -r 228%). 

3. Application of a Confidence Interval 

To determine the maximum reasonable rate based on a particular comparison group, the 

R/VCs of tiie traffic m tiie comparison group are adjusted by the revenue need adjustment factor, 

1.06, and the mean ofthe comparison group (R/VCCOMP) is calculated.^ A confidence interval 

about the mean is then calculated, and the maximum reasonable rate is set at the upper limit of 

the confidence interval.'^ BNSF's worlqiapers show the adjustment of the R/VCs for each of its 

altemative comparison groups, die calculation of R/VCCOMP for each altemative comparison 

group, and the confidence intervals for each R/VCCOMP-^ The following table sets forth the 

results: 

Table 6 
Comparison Group R/VC Results, 

BNSF Altemative Case'^ 

Number of Comparable 
Movements 
RA^CcoMP 

Adj. RA'CcoMP 
Maximum Reasonable R/VC, 
before Other Relevant Factors 

Glendale 

26 

224% 
238% 

247% 

Albuquerque 

26 

224% 
238% 

247% 

'^ Simplified Standards for Rail Rate Cases - 2009 RSAM and R/VC>i8o Calculations, STB Ex 
Parte No. 689 (Sub-No. 2) (served July 14,2011). 

^ See, e.g., US Magnesium, at 13. 

^ Id. at 14-15. 

^ BNSF workpapers "STB 3B Model - Alt Case Glendalcxlsx" and "STB 3B Model - Alt Case 
Albuquerque.xlsx." 
97 Id. 
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4. Altemative Case Results 

The results of Three-Bendimark analysis under BNSF's altemative case are summarized 

m Table 7 below. 

Table? 
Presumed Maximum Reasonable Rates 

Altemative Case'* 

Current Rate including Fuel Surcharge 

Phase m Cost 4Q11 

Revenue to Variable Cost Ratio 

Presumed Maximum R/VC Ratio 

Presumed Maximum Reasonable Rate 

N. Vancouver, BC 
to Glendale. AZ 

$15,445 

$5,303 

291% 

247% 

$13,098 

N. Vancouver. BC 

$18,351 

$5,996 

306% 

247% 

$14,810 

V. OTHER RELEVANT FACTORS 

Under the Three-Benchmark methodology, parties "may submit evidence of 'other 

relevant factors' to demonstrate that the maximum lawftil rate should be higher or lower" than 

the rate calculated using the three-benchmarks. Simplified Starulards, at 22. The parties must 

"quantify the impact of these 'other relevant factors' on the presumed maximum lawfiil rate." 

Id. Below BNSF discusses "other relevant factors" for BNSF's preferred case and BNSF's 

alternative case. The calculations supporting BNSF's "other relevant factors" are sponsored by 

BNSF's wittiess Mr. Fisher. 

A. Preferred Case 

Since die rates for each BNSF issue traffic movement are reasonable based on the 

unadjusted R/VCCOMP for BNSF's prefened comparison group, there is no need to consider any 

^ BNSF workpapers "2011 Issue RVCxlsx" and "2009 CWS Chlorine Records.xlsx" 
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"other relevant factors" under BNSF's preferred case. However, as discussed below, BNSF will 

be incurring substantial PTC costs over the next several years and BNSF should be able to 

recover those PTC costs from the tiaffic, including issue traffic, that has given rise to BNSF's 

need to make the PTC investments. Therefore, if the Board were to accept BNSF's preferred 

case comparison group but nonetheless prescribe a maximum reasonable rate for the issue traffic 

movements, it would be necessary for the prescription to include a mechanism for adjusting the 

prescribed rate in the out years of the prescription period to reflect actual expenditures on PTC in 

years subsequent to 2011. BNSF's "other relevant factor" evidence for its altemative case 

describes how such a mechanism could be implemented. 

B. Altemative Case 

BNSF proposes four "other relevant factors" that are applicable to the altemative case. 

Each of these "other relevant factors" provides for an upward adjustment to the maximum 

reasonable rate for the issue traffic movements as determined under the Three-Benchmark test. 

Three of the "other relevant factors" proposed by BNSF address the maximum rates that BNSF 

should currentiy be permitted to charge. The fourth "other relevant factor" establishes a 

mechanism under which any rate prescription would be adjusted in future years to account for 

additional PTC expenditures tiiat are made by BNSF in any fiiture years in the prescription 

period. 

The "other relevant factors" that address the maximum rates that BNSF should cunentiy 

be permitted to charge are as follows: 

• Current Rate Adiustment: This adjustment is designed to reflect tiie 

fimdamental change in BNSF's pricuig of TIH movements between 2009, the time 

period during which tiie Carload Waybill Sample movements in the altemative 
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comparison group were transported, and post-March 15,2011, the time period during 

which the issue traffic rates have been in effect. 

• Historical PTC Adiustment: This adjustment is designed to reflect the impact 

of BNSF's historical PTC costs on the maximum reasonable rate for movements of 

TIH, mcluding chlorine, bi 2009, BNSF mcuned negligible PTC costs since die PTC 

mandate had only recently been established.^ By the time the issue traffic rates 

became effective on March 16,2011, however, BNSF had incurred substantial PTC 

costs and BNSF has contmued to incur substantial PTC costs thereafter. BNSF 

produced to Canexus in discovery information showing its actual PTC capital 

expenditures through December 2011. As the Board has acknowledged, URCS does 

not adequately attribute tiie PTC costs uicurred by BNSF to die TIH tiaffic 

responsible for those costs and, consequentiy, Mr. Fisher has developed an "other 

relevant factor" adjustment to adequately reflect previously incuned PTC costs for 

TIH movements. 

• Liability Risk Adiustment: The maximum rates that BNSF should be permitted 

to charge should reflect the high liability risk associated with transportation of 

chlorine. BNSF's liability risk adjustment is designed to reflect the fact that a 

substantial portion of BNSF's insurance premiums are due solely to its transportation 

of TIH traffic. As the Board has acknowledged, URCS spreads insurance costs 

across all traffic rather than assigning excess premium costs caused by TIH traffic to 

^ As explained in more detail below, BNSF's 2009 URCS investment base included less tiian 
{{ }}mPTCmvestment. 
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tiiat traffic. The rates for the 2009 Carload Waybill Sample movements in the 

comparison group therefore do not reflect an accurate assignment of insurance costs. 

BNSF is not proposing tiiat all tiuee ofthe adjustments described above be made 

together. BNSF believes that the Ciurent Rate Adjustment is the most dhect and effective way 

of addressing the regulatory lag issue, and is.therefore the best "other relevant factor" to apply. 

If the Board accepts the Current Rate Adjustment, the Historical PTC and Liability Risk 

Adjustments are not necessary. If the STB does not accept the Current Rate Adjustment, both 

the Historical PTC Adjustment and the Liability Risk Adjustment should be applied to address, 

in part, different factors that have resulted in the need for significantly higher TIH rates than the 

TIH rates tiiat BNSF charged m 2009. 

The fourth "other relevant factor" adjustment that BNSF proposes - a Future PTC 

Adjustment - would apply only if the Board prescribes maximum reasonable rates and it would 

apply only to future prescribed rates. This adjustment is designed to reflect the need for BNSF to 

recover additional PTC costs that BNSF will incur after 2011. Those fiiture PTC costs are not 

reflected ui the data that would be the basis of a current rate prescription, nor will they be 

reflected ui the future URCS costs that would be used to detennine the future maximum rates. 

Thus, for example, any rates prescribed by the Board for 2012 would not reflect 2012 PTC costs 

because those costs are not known until the end of 2012 and BNSF's 2012 URCS will not be 

available until near the end of 2013. Once actual PTC expenditures for 2012 have been 

determuied, any maximum reasonable rate prescription for 2013 should be revised to reflect 

those 2012 PTC expenditures. As described below, the adjustment can easily be made based on 

PTC expenditure data maintained by BNSF in the ordinary course. This "other relevant factor" 
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based on PTC expenditures made in 2012 and beyond should be applied if the Board prescribes 

maximum rates regardless of whether the Board accepts the other adjustments. 

1. Current Rate Adjustment 

The Board has recognized that use of the historic Carload Waybill Sample data 

"introduces some regulatory lag in die analysis. Accordmgly, parties may present (as 'other 

relevant factors') evidence that the presumed maximum reasonable rate should be higjher, or 

lower, due to market changes not reflected in the comparison group or the average RSAM and 

R/VC>i8o benchmarks." Simplified Standards, at 85. As explained above, the challenged issue 

traffic rates which went into effect in March 2011 reflect market changes that are "not reflected 

in the comparison group or the average RSAM and R/VC>igo benchmaiks." Specifically, as 

explained above and in BNSF's Motion to Use 2011 Data, the challenged rates reflect the 

fundamental change in pricing of tiansportation of TIH products marketed by the IP group that 

was intended to bring BNSF's rates up to market levels ui light of die nuijor changes in tiie 

transportation market for TIH products in the preceding two years. This fundamental change in 

pricing was not simply the result of inflationary cost increases. 

As shown in Table 8 below, the increase in the average variable costs is much lower than 

the increase in the average 2009 revenues for the movements in the alternative comparison group 

to post-March 15,2011 revenue levels for chlorine movements that satisfy the alternative group 

selection criteria. 
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Table 8 
Comparison of Changes in Revenues and Variable Costs 

For BNSF Chlorine Movements of 500 Miles or More, 2009 to 2011^^ 

Revenue per Carload 
URCS Variable Costs per Carload 

2009 CWS 

(( 

(( 

Post-
March 15, 
2011 BNSF 

}) 

)} 

Percentage 
Increase 

88% 
31% 

The 2009 Carload Waybill Sample rates do not reflect BNSF's March 2011 fimdamental 

change in pricmg for TIH products. Consequentiy, BNSF is proposing a current rate adjustment 

for its alternative case that takes into accoimt the market changes not reflected in the comparison 

group. 

The Current Rate Adjustment is calculated as follows: 

Step 1. As explained in Section IV.B.l above, the comparison groups for the Glendale 

movement and the Albuquerque movement under the altemative case are the same. Mr. Fisher 

applied the criteria used to select movements for the altemative case comparison group described 

in Section IV.B.1 above to BNSF's post-March 15,2011 traffic data produced in this case to 

identify 2011 BNSF movements that satisfy the same selection criteria as the movements in the 

altemative comparison group but that also paid rates reflecting the fimdamental market change m 

pricmg tiiat BNSF adopted effective March 16,2011. There were 1,177 post-March 15,2011 

movements identified through this process and they are hereafter refened to as the "Current Rate 

Adjustment Movements." 101 

' ^ BNSF workpaper "Current Rate ORF.xlsx." 
101 Id 

61 



PUBLIC 

Step 2. Next, Mr. Fisher determined the average R/VC for the Current Rate Adjustment 

Movements, 318%.'°^ 

Step 3. Mr. Fisher tiien compared tiiis R/VCCURRENT (318%) to tiie R/VCCOMP 

benchmark firom the altemative comparison group, 224%. The ratio of R/VCCURRENT to 

RA^CCOMP (tiie "R/VC difference factor") is 1.420. 

Step 4. While the 1.42 ratio captures the change in R/VC ratios between the altemative 

comparison group period (2009) and current rate levels (post-March 15,2011), it would not be 

appropriate to apply this ratio to the maximum R/VCs detennined by the Board after application 

of the revenue need adjustment and the confidence interval adjustment. Thus, a further 

adjustment must be made. In the DuPont cases,'̂ ^ the STB rejected the use of an other relevant 

factor that reflected only the changes in R/VC ratios between periods, without recognizing that 

the other benchmarks - namely tiie RSAM and R/VC;>i8o factors that account for a carrier's 

revenue need - cannot be assumed to remam constant over time. To avoid this difficulty, Mr. 

Fisher further adjusts the R/VC difference factor (1.420) to eliminate the impact of applymg a 

revenue need adjustment factor. In addition, Mr. Fisher adjusts the R/VC difference factor to 

eliminate the impact of the confidence interval adjustment to reflect the fact that the current rate 

levels are not based on a sample. 

As explained above, the movements in BNSF's altemative comparison group have an 

average R/VC of 224%. After application of the revenue need adjustment factor that 

incorporates the 2(X)6-2009 RSAM and R/VC>i8o benchmarks and the determination of the upper 

' ^ I d 

'° ' E.L DuPont de Nemours & Co. v. CSXT Transp., Inc., STB Docket Nos. 42099,42100, and 
42101 (tiu:ee decisions served June 27,2008). 
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boundary of the confidence interval, the maximum reasonable R/VC for the alteriiative 

comparison group is 247%. Thus, the factor by which the R/VCGOMP is increased by these 

adjustment is 10.3% (247% divided by 224% = 1.103). To avoid makuig an adjustment diat 

assumes that the revenue need and upper boundary adjustments based on the 2006-2009 tiaffic 

would apply to the current period, Mr. Fisher reduces the R/VC difference factor to eliminate the 

effect of these adjustments on the altemative comparison group, producing a Current Rate 

Adjusbnent of 1.287 (1.420 divided by 1.103 = 1.287). The following shows die development 

of the adjustment. 

Current Rate Adjustinent = Maximum R/VCrimpin>rr 

Maximum R/VCCX)MP 

Maximum R/VC for Post-March IS, 2011 period = R/VCCURREOT X Rev. NeedcuRRENT + Upper Boundary 

Maximum R/VC for Altemative Comparison Group = R/VCCOMP X Rev. Need2oo6-2oo9 + Upper Boundary 

Current Rate Adjustment = R/VQimRRNT ^ Rev. Need Rationn̂ npi»n- + TTppw •Rfumriary 
R/VCcoMP X Rev. Need Ratio2oo6-2009 + Upper Boundaiy 
318%xl.00'°* 

247% 

1.287 

The following table summarizes the results of applying the Current Rate Adjustment in 

the alternative case. 

' ^ BNSF explained above that there is no reasonable likelihood that the revenue need adjustment 
for the 2008-2011 period would be less tiian 1.00. See Section IV.A.2. Sunilarly, use of a 
confidence interval always increases the maximum reasonable rate level. By eliminating the 
entire effect of the 2006-2009 revenue need adjustment and of the confidence interval, without 
making any adjustment to incorporate the revenue need that continues to exist in 2011, the 
Current Rate Adjustment developed above represents the minimum adjustment that applies. 
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Table 9 
Maximum R/VC Ratios for Altemative Comparison Group 

Incorporating Current Rate Adjustment^^ 

Glendale 
Albuquerque 

Issue 
Traffic 
R/VC 
291% 
306% 

MaxRA^C 
for 

Altemative 
Comparison 

Group 
247% 
247% 

Current 
Rate 

Adiustment 
1.287 
1.287 

Max R/VC w/ 
Current Rate 
Adjustment 

318% 
318% 

In sum, the fourth quarter 2011 R/VCs for the issue traffic movements - 291% for the 

Glendale Movement and 306% for the Albuquerque Movement - are lower than the R/VCs for 

the altemative comparison group when the Current Rate Adjustment is applied. Application of 

the Current Rate Adjustment to BNSF's altemative case demonstrates that the challenged rates 

for the issue traffic movements are reasonable under the Three-Benchmark test. 

2. Historical PTC At^ustment 

If the Board does not apply BNSF's Current Rate Adjustment, an adjustment is necessary 

to reflect the substantial expenditures that BNSF has made on PTC since 2009. BNSF had not 

incurred material PTC costs when the rates reflected m the 2009 Waybill Sample were assessed 

and die 2009 R/VC ratios tiierefore do not reflect PTC costs. BNSF did make substimtial actual 

PTC expenditures m 2010 and 2011 which must be reflected in maximum reasonable rates. As 

noted previously, URCS does not properly attribute BNSF's historical PTC costs to the issue 

traffic and other TIH movements. Therefore, BNSF's historical PTC costs incuned after 2009 

will not be reflected in the maximum rate calculations merely by using updated URCS as new 

URCS costs become available. 

IDS BNSF workpaper "Current Rate ORF.xlsx; 

64-



PUBLIC 

By Congressional mandate, all Class I raihoads are required to implement PTC. As 

noted above, m 2008, Congress passed tiie RSL\ (promulgated at 49 U.S.C. § 20157) tiiat 

reqiures all Class I raihoads and all intercity passenger and commuter raihoads to implement a 

PTC system by December 31,2015, on main line tiack carrying either passengers or at least a 

specified minimum quantity of TIH materials. PTC is a system designed to increase raihoad 

safetyby overriding the engineer's control ofthe train in certain situations, automatically 

stopping the tiain. PTC is intended to prevent train-to-train collisions, derailments caused by 

excessive speed, unauthorized incursions onto sections of track where maintenance activities are 

takuig place, and the movement of a train through a track switch left in the wrong position.""^ 

Implementing PTC is a complex and very costiy process. PTC systems are comprised of 

digital data link communications networks, continuous and accurate positioning systems, on­

board computers with digitized maps on locomotives and maintenance-of-way equipment, in-cab 

displays, throttie-brake interfaces on locomotives, wayside interface units at switches and 

wayside detectors, and control center computers and displays.'°^ PTC is not a ready-made 

system. Cential components of the technology must be designed, tested, and adapted for the 

specific rail Imes on which it will be used. The AAR estimates that more than 73,000 fieight 

route-miles and 17,000 locomotives will require PTC mstallation.'^ BNSF has plans to mstall 

'°* See Positive Tram Control Systems, 75 Fed. Reg. 2,611 (Jan. 15,2010); see also Federal 
Railroad Admin., Overview, Highlights and Summary qfthe Rail Safety Improvement Act of 
2008 (March 10,2009), available at 
http://www.fra.dot.gov/downloads/RSL\%20Overview%20031009.pdf. 

'*" Federal Raihoad Admm., Positive Train Control (PTC), Intelligent Railroad Systems, 
available at http://www.fra.dot.gov/pages/784.shtinl. 

' ^ See Assoc. ofAmer. Railroads, Positive Train Control, (March 2011), available at 
http://www.aar.org/KeyIssues/~/media/aar/Background-Papers/Positive-Train-Control-03-
2011.ashx; AAR_Hazmat-by-Rail.pdf. 
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PTC on about {{ }} miles of its track and to equip approximately {{ }} locomotives 

widi PTC.'* 

The cost to install PTC, most of whidi will be bome by the Class I railroads, is immense. 

The FRA has estimated tiiat it will cost up to $13.2 billion to install and maintain PTC over the 

next 20 years, making PTC the most expensive federal mandate in history for America's 

raihoads.''° As of December 2011, BNSF had spent {{ }} million to mstall PTC and 

currentiy anticipates investing an additional {{ }} to implement PTC fully on its 

system."' 

Because of the emergence of these significant PTC costs between 2009 and the cunent 

period, maximum reasonable rate levels for cuirent rates on TIH traffic must reflect PTC costs. 

It would be wrong to assume that tiiis will happen simply because the Board uses R/VC ratios to 

prescribe rates and URCS, beginning with 2010, will reflect PTC expendimres. The Board has 

recognized that URCS as currentiy implemented does not properly attribute PTC costs to tiie 

traffic that is responsible for the expense because URCS spreads costs that are attributable to 

TIH tiansportation across all traffic. The Board noted: 

There may be unique operating costs associated with the 
transportation of hazardous materials, however, that URCS does 
not attribute to those movements. For example, transportation of 
hazardous material may require the carriers to pay higher insurance 
premiums. While carriers report those insurance expenses in the 
R-1 reports, URCS spreads those expenses across all traffic of the 
railroad, ratiier than attributing those higher insurance costs 
specifically to the tiansportation of the hazardous materials. Nor 
does the Uniform System of Accounts (USOA)—which Class I 

'° ' See June 30,2011 BNSF hnplementation Plan at BNSF-GLEN-ALBQ00004539; BNSF-
GLEN-ALBQ00006514.xls. 

"° Positive Tram Contiol Systems, 75 Fed. Reg. 2,684 (Jan. 15,2010). 

' " BNSF-GLEN-ALBQ00005001.xlsx. 
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carriers must use to prepare the fmancial statements that they 
subnut to the Board—include a separate classification for hazmat 
operations so as to allow an accounting of the assets used and costs 
incurred in providing such service. 

Class I Railroad Accounting and Firumcial Reporting - Transportation qf Hazardous Materials, 

STB Ex Parte No. 681, slip op. at 2 (served Jan. 5,2009). The Board therefore sought comments 

on "how it should improve its informational tools to better identify and attribute the costs of 

hazardous-material transportation movements." Id The Board envisioned a process by which 

both separate reporting of TIH-related costs and modifications to the maimer in which URCS 

attributed those costs would be required. 

Subsequentiy, m response to a petition by Union Pacific Railway Company, the Board 

issued a notice of proposed rulemaking m Reporting Requirements for Positive Train Control 

Expenses caul Investment, STB Ex Parte No. 706 (served Oct. 13,2011). hi tiiat notice, the 

Board proposed to add reporting requirements to railroad R-1 filings so that PTC costs could be 

separately identified. The Board noted that expenditures on PTC "are projected to be high," tiiat 

railroads had already begun to incur PTC costs, and that "PTC costs carry the distuiction 

of representing a relatively specific set of expenditures prompted directly by legislative 

mandate." Id at 4. 

To avoid an arbitrary result, BNSF's substantial actual PTC expenditures from 2010 and 

2011 should be reflected in current maxunum reasonable rates. Those PTC expenditures should 

be allocated to the traffic tiiat is responsible for the investment. As the Board noted, BNSF is 

incurring PTC costs as the result of a "legislative mandate." By stamte, raihoads are required to 

mstall PTC by December 31,2015, on all mainlines over which they transport defined poison-

and toxic-by-inhalation traffic and all mamlines used by intercity or commuter rail tiaffic. 49 
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U.S.C. § 20157(a). BNSF's PTC expenses are tiierefore dhectiy attributable to its TIH and 

passenger traffic. 

It would be arbitrary for the Board to prescribe maximum reasonable rates in a manner 

that does not reflect BNSF's right to recover PTC expenses that it is required to mcur by law. It 

would also be arbitiary for the Board to prescribe maximum reasonable rates in a manner that 

ignores the fact that PTC costs are dhectiy attributable to TIH and passenger traffic and would 

not be incurred for other types of traffic. 

BNSF produced to Canexus detailed information regarding BNSF's actual expenditures 

through December 31,2011 for installing PTC. BNSF provided Capital Project Approval 

Requests ("CPAR") documents that describe the scope and spending for PTC-related projects. 

BNSF also produced detailed spending records for the {{ }} mdividual Authorization for 

Expenditure ("AFE") projects, identifying the amount autiiorized and the amount spent through 

year-end 2011, by subdivision."^ These materials indicate that BNSF has invested more than 

{{ }} million in PTC projects as of December 2011,"^ with the majority associated with 

signal equipment and the remainder in other telecommunications equipment, equipment for 

locomotives, and computer systems - the Network Control Systems "back office" support and 

related technology.' '* 

BNSF also produced to Canexus R-1 Annual Report accounting schedules corresponding 

to the PTC expenditures, specifically versions of Schedules 330 and 335 that isolate those 

"^ BNSF-GLEN-ALB(50O0O50O2.xlsx. 

"^ This total uicludes only BNSF's net spending amount reported to road property and 
equipment property accounts, and does not include another {{ }} million that was reimbursed 
by other companies or reported to other asset accounts. BNSF-GLEN-ALBQ00005001.xlsx. 

"* BNSF-GLEN-ALB(500005003.xlsx. 
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amounts related to PTC as of year-end 2009,2010, and 2011."^ These materials indicate that as 

of year-end 2011, BNSF's PTC spending has added nearly {{ }} million to its system-wide 

gross investments in road and equipment property."^ Table 10 below presents the cumulative 

gross investment balances at year-end for BNSF's PTC expenditures, which are reported across 

eight different property accounts, such as signals and interlockers (STB property account #27), 

locomotives (account #52), and communications systems (account #26). 

Table 10 
PTC-Related Gross Investment by Property Account 

$ hi MiUions at Year End"^ 

STB Property Account 
9 - Rail and other track material 
16 - Station and office buildings 
26 - Communications systems 
27 - Signals and interiockers 
52-Locomotives 
58 - Miscellaneous equipment 
59 - Computer systems & WP equipment 
90 - Construction work in progress 
PTC Gross Investment at Year-End 

2009 

({ 

2010 2011 

» 

Table 10 above indicates that at year-end 2011, {{ }} of BNSF's PTC 

acmal expenditures remain in STB Property Account 90, Constmction Woric in Progress. The 

STB's current URCS costing model does not include such amounts when assignmg variable 

costs to individual movements. When the STB examines more closely the necessary changes to 

' '̂  Class I carriers report gross investment additions, retirements, and balances in Schedule 330 
and annual, depreciation charges and accumulated depreciation balances in Schedule 335. 

"^ See BNSF-GLEN-ALBQ00005003.xlsx. The mvestinent balances m tiie Schedule 330 may 
be slightly higher than the spending amounts reported by AFE, due to the fact that capitalized 
interest associated with die investments is not included m BNSF's AFE records by mdividual 
project, but is reported with the mvestment totals m die R-1. 

" ' BNSF workpaper "PTC 330 and 335_3NSF Openmg.xlsx." 
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URCS to account more accurately for PTC and other costs related to handlmg hazardous 

materials, the treatment of Account 90 should be addressed. However, to avoid complicating 

BNSF's proposed PTC adjustment in this Three-Benchmark case, BNSF does not include these 

Accoimt 90 balances in calculatmg the PTC otiier relevant factor here."' 

Developing an adjustment to the issue traffic variable costs to reflect BNSF's historical 

PTC investments can be performed in four straightforward steps: 

1. Convert die PTC investment expenditures to URCS variable costs; 

2. Allocate the PTC costs among the relevant cost drivers; 

3. Assign the PTC costs to the issue traffic; and 

4. Quantify the PTC variable costs that are allocated to the issue traffic movements 
under the current URCS system-average approach and modify the PTC adjustment to 
avoid any potential double-count. 

Step 1 - Convert PTC Investments to URCS Variable Costs. Fust, die PTC 

mvestment and depreciation amounts reported m Schedule 330 and Schedule 335 are converted 

to variable capital costs - that is, variable retum on investment and variable annual depreciation 

expenses - using the same process that the URCS model follows for road and equipment assets. 

The variable retum on net investment is calculated by: 

a) subtracting from gross investment die accumulated depreciation balance to obtain net 
investment; 

" ' The detailed and specific information BNSF has provided with respect to PTC costs that it has 
actually incurred distinguish this case from US Magnesium. There, the Board rejected a PTC 
adjustment advocated by UP for expenditures UP expected to make in the future. The Board 
concluded that shippers should not be required to pay in advance for improvements that will be 
made in the future and that UP had not adequately estabhshed its PTC expenditures. Id at 17. 
Here, BNSF has documented actual, historical expenditures and provides a reasonable 
mechanism for allocating those expenditures to the issue tiaffic. 
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119 b) adjustmg the net investment for woiking capital and deferred taxes; 

c) multiplying the adjusted net investment by the industry cost of capital'^° to obtain an 
annual retum amount; and 

d) multiplying the annual retum by the URCS variabilities for the corresponding property 
accounts, e.g., 50% for signals and certain other road property accounts and 1(X)% for 
locomotive equipment.'^' 

The process to detennine the annual variable depreciation expense is also 

straightforward: multiply the Schedule 335 depreciation amounts by the corresponding URCS 

variabilities.'^^ Table 11 below presents the results of this first step, the annual retum on net 

uivestment and depreciation amounts associated with BNSF's PTC investments.'^^ In summary, 

BNSF's variable costs associated,with its PTC mvestments increased by approxunately {{ }} 

million m each year 2010 and 2011, from {{ }} tiiousand m 2009 U> {{ }} million m 2010 

and{{ }} million in 2011. 

' " The STB's 2010 BNSF URCS mdicates a 1.4% mcrease to die investment base for workmg 
capital and a 36.2% reduction for defened taxes. BNSF notes that use of the system-wide 
deferred tax ratio overstates the reduction to net investment - and thus understates the variable 
costs - for tiie recent PTC investments. See BNSF workpaper "BN2010.DAT," worktable B5 
Part 3. 

'^° The pre-tax cost of capital mcorporated in tiie STB's 2010 URCS is 16.39%. 

'^' The STB's 2010 BNSF URCS identifies die foUowmg variabilities by property account: Rail 
& OTM and Signals (URCS worktables Dl and D2) = 50%; Locomotives and Miscellaneous 
Equipment (D1-D4) = 100%; Stations, Communications Systems, and Computers (D8) = 55%. 
See BNSF workpaper "BN2010.DAT." 

'̂ ^ For certain property accounts (eg.. Stations, Communications Systems, and Computers), the 
variability applied to annual depreciation expenses is 77%, not the 55% that is applied to retum 
on net mvestinent costs. See BNSF workpaper "BN2010.DAT." 

'̂ -̂  To be clear, the figures shown m Table 11 represent the annual variable retum and 
depreciation costs associated with BNSF's PTC investments, and are not the costs associated 
only with PTC expenditures made in that year. For example, the "2011" amounts reflect the 
retum on investments and depreciation costs associated with investments made in 2010 and those 
made m 2011. 
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Table 11 
Cumulative Variable Retum and Depreciation Costs 
Associated witii BNSF's PTC-Related Investments 

$hi000s^ 

Year 
2009 
2010 
2011 

Variable Retum 
on Net Investment 

{{ 
{{ 

i{ 

Variable Annual 
Depreciation 

Annual Variable 
Costs of FI'C 
Investments 

1} 
» 

)) 

Step 2 - Allocating PTC Investment Costs. After identifying tiie PTC-related 

expenses, the second step is to detemiine the basis for assigning the PTC costs to specific traffic. 

It is common for URCS - and costing models more broadly - to identify certain types of costs 

and assign them only to the traffic that is responsible for incurring the costs. For example, in 

addition to uivestments in rails, ties, and ballast, BNSF reports investments in intermodal 

terminals m Schedule 330 to its R-1. Rather than spread those terminal investments across all 

gross ton-nules as is done for most property mvestment, URCS assigns the retum on net 

investment and annual depreciation expense associated with intermodal terminals only to 

intermodal shipments, and does not allocate any portion of those costs to non-intermodal 

shipments. Sunilarly, BNSF's PTC adjustment limits the assignment of the retum on net 

investment and annual depreciation expense associated with BNSF's PTC expenditures to TIH 

traffic, and does not spread such costs across all freight tiaffic. 

The mechanics of the PTC allocation involve determining what traffic is responsible for 

BNSF's obligation to install PTC which, as discussed previously, is limited to TIH and mtercity 

' ^ BNSF workpaper "PTC 330 and 335_BNSF Opemng.xlsx. 
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and commuter passenger tiaffic. BNSF produced to Canexus detailed mformation regarding the 

subdivisions and associated mileages to be equipped with PTC, and classified the segments mto 

one of three categories: (1) segments witii only TIH traffic and no passenger ('TIH Only"); (2) 

segments with both TIH traffic and passenger traffic ("Jomt"); and (3) segments with passenger 

tiaffic and no TIH ti-affic ("Passenger Only").'^' For 'TIH Only" segments, tiie costs are 

assigned entirely to TIH traffic; similarly, for "Passenger Only" segments, none ofthe costs 

associated with those segments are assigned to TIH traffic.'^ For "Joint" segments, the costs are 

assumed to be split 50/50 (evenly) between TIH and passenger volumes.'^^ Table 12 below 

summarizes the number of PTC miles by segment category, and shows the corresponding 

assignment split between TIH and passenger. Assigning 100% of the PTC costs on 'TIH Only" 

segments (51% of tiie total PTC route miles), and assigning 50% of the PTC costs on "Jomt" 

segments (46% ofthe total miles), results m 74% of BNSF's overall PTC mvestment being 

assigned to TIH ti:affic.'^' 

'^' BNSF-GLEN-ALBQ00006514.xls. 

'̂ ^ The PTC expenditures that BNSF has made and reported m its property investment balances 
in Schedule 330 do not mclude amounts reimbursed by otiier entities, including passenger 
raihoads. In fact, BNSF's discovery materials identify {{ }} million in contributions and 
reimbursements made by such thud parties - see BNSF-GLEN-ALB(^005001.xlsx - which 
BNSF explicitiy excluded firom its calculation of PTC investment costs. 

'̂ ^ Allocatmg half of the PTC costs on tiiese segments to passenger traffic and half to TIH traffic 
reflects the fact that either traffic group would independentiy trigger the requirement to install 
PTC on those segments. Because it is unlikely that BNSF will be compensated by commuter or 
other govemment or quasi-governmental entities for PTC investment triggered by the existence 
of passenger service, its assumption to attribute half of.the PTC mvestment on jomt TIH and 
passenger lines segments is conservative. 

'^' The mileage totals m Table 12 reflect BNSF's current proposal to install PTC in 78 
subdivisions. If the mileages from BNSF's earlier PTC plan to equip 96 subdivisions were used, 
the resultuig overall assignment to TIH would be higher, 77%. See BNSF workpaper "PTC 
SubDetail_BNSF Opening.xls." 
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Table 12 
BNSF PTC Route Mileages by Segment Category 129 

PTC Route Miles 
% of PTC Miles 
Assignment to TIH 

TIH Only 

{{ 
51% 
100% 

Joint 

46% 
50% 

Passenger 
Only 

11 
3% 
0% 

Once the PTC investment is allocated between TIH and passenger traffic, a means of distributing 

the TIH portion of the investment to individual TIH shipments is required. For this allocation, 

Mr. Fisher concluded that PTC costs should be assigned on the basis of loaded car-miles. BNSF 

produced a detailed report of loaded TIH car-miles by subdivision and line segment for each year 

2009 and 2010, and for 2011 through November.'̂ ° BNSF's workpapers summarize this report, 

indicating that the total TIH system-wide loaded car-miles ranged ftom {{ }} million 

annually.'^' The segment detail also indicated that {{ }}% of these car-miles were generated 

on non-BNSF segments where BNSF moves shipments over the lines of other carriers via 

trackage rights or other sharing arrangements.'̂ ^ As BNSF's expenditures are for PTC 

installations on its segments, the allocation should be limited to loaded car-miles generated on 

BNSF-owned tiacks. Mr. Fisher calculates a PTC cost per car-mile on the basis of the 

corresponding {{ }} million loaded TIH car-miles on its segments.'''̂  Table 13 below 

'^' BNSF workpaper "PTC SubDetailJBNSF Openuig.xls." 

'̂ ° BNSF-GLEN-ALB(300005000.csv. 

'^' BNSF workpaper "2009 2011 TIH Car Miles.xls." 

' ' 'Id. 

' ' ' BNSF workpaper "PTC 330 and 3353NSF Openmg.xlsx." BNSF notes tiiat witiim URCS 
intermodal terminal costs are assigned on the number of intermodal contamers, not car-miles. 
Such terminal costs vary with the number of loadings and unloading (or lifts, for containers), and 
do not vary with the length of haul. BNSF's PTC requirements, however, are predominately 
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summarizes the annual variable costs for PTC investments in 2010 and 2011 and the 

corresponding TIH allocation and car-mile assignment. The annual variable cost of BNSF's 

PTC mvestinents is $0.70 per loaded TIH car-mile for 2010 and $1.39 per loaded TIH car-mile 

for 2011 134 

Table 13 
Variable PTC Investment Coste per TIH Car-Mile 

Figures in 000s, except Cost per Car-MOe^^ 

PTC 
Investments 

2010 
2010+2011 

Variable 
Costs of FI'C 
Investments 

{( 

{{ 

Portion 
Assigned to 
TIH (74%) 

Loaded TIH 
Car-Miles 

}} 

)) 

Variable FI'C 
Cost per TIH 

Car-Mile 
$0.70 
$139 

Step 3 - Assiming PTC Investment Coste to Issue Traffic The third step involves 

assigning the PTC costs to the issue traffic. This requires identifymg the number of loaded car-

miles for each of the Albuquerque and Glendale movements, and multiplying the cost per car-

mile by the respective car-miles. To determine the car-miles, only the segments for which BNSF 

is planning to mstall PTC are counted. Specifically, Mr. Fisher does not mclude ui its total 

loaded car-miles the UP or ARZC segments tiraversed by the issue traffic, or {{ 

associated with signal investments that vary directiy with the number of miles that are required 
to be equipped. As longer-haul TIH movements will generally necessitate a larger PTC footprint 
than shorter moves, an allocation on the basis of car-miles is reasonable. Further, URCS assigns 
most tiack assets on the basis of miles, specifically gross ton-miles. Finally, cotain other 
accounts that are not directiy assigned to ton-miles by URCS - such as communication systems 
and computers - are included in the ROI or depreciation overhead that is effectively allocated on 
a mileage basis as well, as it is applied proportionately to the track assets that are assigned 
predominately on GTM. 

' ^ BNSF workpaper "PTC 330 and 335_BNSF Openmg.xlsx." 

'^' BNSF workpaper "PTC 330 and 335_BNSF Openmg.xlsx." 
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}} When only die BNSF PTC segments are considered, tiie PTC cost per car-mile is 

applied to correspondmg PTC route-mile totals of { } for Glendale and { } for 

Albuquerque. 

Step 4 - Removing System-Average Allocation of PTC Investmente and Calculating 

the Other Relevant Factor. Fmally, in order to avoid double-counting PTC costs, the amount 

of PTC variable cost assigned to the issue-tiaffic movements by the system-average URCS 

approach must be netted out of any PTC adjustment. BNSF's most recent available URCS is for 

the year 2010. Under Board procedures, the most recent URCS costs are indexed to current 

levels using a standard indexing formula. In order to compute the correct PTC adjustment for 

2011 movements, the amount of PTC variable cost allocated to the issue traffic shipmoits by the 

2010 URCS must be quantified. Under the STB's current system-average approach, the 2010 

URCS assigns to the Albuquerque and the Glendale movements less than {{ }} per carload in 

variable costs for PTC-related investments.''* To avoid a double-count of PTC costs, this 

relatively small amount must be eliminated firom the URCS results before adding the PTC costs 

that have been calculated for TIH tiraffic. Table 14 below shows the PTC adjustment factor that 

would be necessary to reflect BNSF's PTC investments made in 2010, and the investments made 

in 2010 and 2011 combined, net of the small amount of PTC variable costs assigned under the 

system-average URCS approach. The factor based on 2010 PTC investments would be applied 

to detemune maximum reasonable rate levels for 2011, and the factor based on cumulative 2010 

'̂ * BNSF workpaper "PTC and Insurance Expenses in 2010 BNSF URCS.xlsx." As Table 14 
below summarizes die costs of BNSF's historical PTC investments separately for 2010 and for 
2010 and 2011 combined, the system-average PTC costs for 2011 reflect die results of allocating 
the 2011 investments under the current URCS approach. 
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and 2011 PTC expenditures would be applied to detennine maximum reasonable rate levels for 

2012. 

Table 14 
Variable FTC Investment Coste for Issue Traffic^^ 

BNSF PTC 
Mfles 

Variable 
PTC Costs 

System-
Average 

PTC 
Costs 

System-
Average 
Variable 

Costs 

Total 
Variable 

Costs 

Otiier 
Relevant 
Factor 

2010 PTC Investments 
Glendale 
Albuquerque 
2010+2011F 
Glendale 
Albuquerque 

{{ 

{( 

H 
]} 

1.19 
1.25 

rCInvestmems 
H 
u 

}} 

}} 

1J8 
1.49 

In summary, applying an otiier relevant factor to account for PTC results m maximum 

R/VC ratios in excess of the current R/VC ratios for the challenged rates. 

Table 15 
Maximum R/VC Ratios including 

Other Relevant Factor for 2010-2011 PTC Investment Coste"' 

Destination 
Glendale 
Albuquerque 

Issue 
TrafGc 
RA^Cl/ 

291% 
306% 

2010 Investments 
Otiier 

Relevant 
Factor 

1.19 
1.25 

2011 
Maximum 

w\cv 
294% 
309% 

2010+2011 Invesbnents 
Otiier 

Relevant 
Factor 

1.38 
1.49 

2012 
Maximum 
WVCl/ 

341% 
368% 

1/ Current R/VC, as of 4tii Quarter 2011. 
2/ Based on multiply ing the 247% maximum R/VC for BNSF's Altemative Comparison Group 
from the 2009 Carload Waybill Sample by the corresponding other relevant factor. 

137 

138 

BNSF workpaper "PTC 330 and 335_BNSF Openmg.xlsx. 

Id 
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3. Liability Risk Adjustment 

The transportation of TIH commodities, and in particular chlorine, presents enormous 

liability risks for BNSF. It is possible to quantify at least a portion of that liability risk by 

looking at the incremental msurance costs that BNSF incurs as a result of its handling of TIH. 

As the Board noted in Class I Railroad Accounting arui Firumcial Reporting - Transportation qf 

Hazardous Materials, STB Ex Parte No. 681, transportation of hazardous materials causes 

higher insurance premiums for rail carriers. The Board further noted that "URCS spreads those 

expenses across all traffic of the railroad, rather than attributing those higher insurance costs 

specifically to the transportation of the hazardous materials." Id. at 2. The maximum reasonable 

rate for tiansportation of TIH should reflect the incremental insurance costs attributable to that 

TIH tiaffic. Given that URCS does not make this attiibution, an adjustment to the R/VC ratios is 

required. 

Documents produced by BNSF in discovery demonstrate that, in the ordinary course of 

business, BNSF had determined the extent to which transportation of TIH tiaffic increased its 

insurance premiums.'^' BNSF detennined that in the absence of TIH tiaffic, it would have 

{{ }} in liability coverage, of which {{ }} would be self-insured. '^ The 

amount of insurance carried by BNSF in excess of {{ }} is directiy attributable to 

TIH, and the difference between the premium BNSF actually pays, and the premium it would 

pay for {{ }} m liability coverage is therefore the amount of annual msurance cost 

that is caused by TIH tiaffic. BNSF's documents indicate that it incurs {{ }} in 

expense for {{ }} in liability coverage, and that the expenses above that are 

' ' ' See BNSF-GLEN-ALBQOOOOl 104 tiuough 1108. 

lUC 
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associated with the higher coverage that BNSF attiibutes solely to TIH traffic.''*' hi order to 

calculate an other relevant factor to better attribute the liability risk to the appropriate TIH traffic, 

Mr. Fisher followed a series of steps similar to that used to detennine the Historical PTC Cost 

Adjustment, as described in the prior section. 

Mr. Fisher first converted the amount of msurance expense that BNSF determined is 

related exclusively to handling TIH tiaffic to a variable cost.'^^ As insurance costs are reported 

across 12 different accounts in Schedule 410, Mr. Fisher calculated a weighted-average 

variability of 73% from the 2010 URCS.'^^ Second, Mr. Fisher employed tiie same allocation 

approach for the TIH msurance costs that was used for the PTC costs, allocating the costs to 

loaded TIH car-miles on BNSF segments.'^ Table 16 below presents the results of these first 

two steps, identifymg system-wide variable insurance costs per car-mile attributed solely to TIH 

tiraffic of$0.45 for 2011."'^ 

'^' As shown in Table 16 below, this approach identifies approximately {{ }} of BNSF's 
costs of liability insurance as associated exclusively with TIH tiaffic. 

'̂ ^ BNSF workpaper 'TIH Insurance_BNSF Opemng.xlsx." 

'*' BNSF workpaper "PTC and faisurance Expenses ui 2010 BNSF URCS.xlsx." 

'"^ Otha allocation approaches may be reasonable, but smce BNSF is sponsoring a PTC 
adjustment that allocates PTC costs based on car-miles, Mr. Fisher allocated insurance costs on 
the same basis for the. sake of simplicity. Given that liability risk is in part affected by distance 
traveled, such an allocation approach is sensible. 

'̂ ^ BNSF's workpapers also mclude tiie sunilar calculation for 2010 liability expenses, which 
produces a TIH-related variable insurance cost per car-mile of $0.41. See BNSF workpaper 
' T m Insurance_BNSF Openmg.xlsx." 

- 7 9 -



PUBLIC 

Table 16 
TIH-Related Variable Insurance Cost per Car-Mile 

Figures in Millions, except Cost per Car-Mile^^ 

Year 
2011 

Total 
Annual 
LiabiUty 
Expense 

(( 

Portion 
Assodated 

widi 
Coverage 

>{( }} 

Variable 
Portion 
(73%) 

Loaded 
TIH Car-

Miles 
H 

Variable 
Cost per 
Car-Mile 

$0.45 

Mr. Fisher next calculated the total variable TDi insurance cost per car-mile attiibutable 

to the issue-traffic movements. Mr. Fisher subtracted from this amount the TIH-related 

insurance costs that are allocated to the issue-tiraffic movements under the current URCS system-

average approach, which were calculatedto be less than {{ }} per carload. Table 17 

summarizes these steps, and shows the Liability Risk Adjustment of 13-16% (depending on 

destination) to be applied to the issue-traffic movements. 

Table 17 
TIH-Related Variable Insurance Coste for Issue Traffic^^^ 

Destination 
Glendale 
Albuquerque 

BNSF TIH 
Mfles 

{( 

u 

Variable 
Insurance 

Costs 

System-
Average 

Insurance 
Costs 

System-
Average 
Variable 

Costs 

Totid 
Variable 

Costs 

}} 

H 

Other 
Relevant 
Factor 

1.13 
1.16 

Table 18 below shows the results of applying BNSF's Liability Risk Adjustment on the 

maximum R/VC ratio for the alternative comparison group. 

' ^ BNSF workpaper 'TIH Insurance_BNSF Openmg.xlsx.' 

'^'Id 
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Table 18 
Maximum R/VC Ratios for Altemative Comparison Group 
Including Other Relevant Factor for Liability Risk Coste 

Glendale 
Albuquerque 

Issue 
Traffic 
R/VCl/, 

291% 
306% 

Otiier 
Relevant 
Factor 

1.13 
1.16 

Maximum 
fU\CV 

279% 
287% 

1/ Current R/VC, as of 4th Quarter 2011. 
2/ Based on multiplying the 247% maximum R/VC for BNSF's Altemative Comparison 
Group from the 2009 Carload Waybill Sample by the corresponding other relevant factor. 

As explamed above, the STB should apply the Historical PTC Adjustment and the 

Liability Risk Adjustment only if the Current Rate Adjustment is not applied. The following 

table summarizes the results of applying the PTC Investment Adjustment and Liability Risk 

Adjustment in the altemative case. 

Table 19 
Maximum R/VC Ratios for Altemative Comparison Group 

Including Other Relevant Factors 
for PTC Investmente and Liability Risk Costs^^ 

Destination 
Glendale 
Albuquerque 

Issue 
Traffic 
RA^Cl/ 

291% 
306% 

Historical] 
2010 

Investinent 
1.19 
1.25 

PTC Factor 
2010+2011 
Investment 

1.38 
1.49 

Insurance 
Risk Factor 

1.13 
1.16 

Maxunum R/VC 2/ 

2011 
331% 
358% 

2012 
384% 
427% 

/ Current R/VC, as of 4di Quarter 2011. 
2/ Based on multiplying the 247% maximum R/VC for BNSF's Altemative Comparison 
Group from the 2009 Carload Waybill Sample by the corresponding other relevant factor. 

In sum, the fourth quarter 2011 R/VCs for the issue traffic movements - 291% for the 

Glendale Movement and 306% for tiie Albuquerque Movement - are lower than the R/VCs for 

the altemative comparison group when the Historical PTC and Liability Risk Adjustments are 

'*' BNSF workpaper "PTC 330 and 335_BNSF Openmg.xlsx. 
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applied. Application of those adjustments to BNSF's altemative case demonstrates that the 

challenged rates for the issue tiraffic movements are reasonable. 

4. Futiire PTC Adjustment 

If the STB were to prescribe rates in this proceeding, the prescribed rates would be 

expressed in terms of R/VC ratios and the R/VC ratios would be translated into specific 

prescribed rates using the most recent URCS available. Because annual URCS are published 

nearly a full year after the end of the year to which they apply, PTC expenditures for the most 

recent past year will necessarily not be reflected m the prescribed R/VC ratio. As described 

above, the PTC adjustments developed based on BNSF's actual PTC expenditures to date are 

applicable to establishing the maximum rates for 2011 and 2012, respectively. In the event an 

STB prescription has not reached the one-million dollar Three Benchmaik relief limit by the end 

of 2012, tiie 2013 rates would be based on an R/VC calculated usmg 2011 URCS. But tiie 2011 

URCS would not reflect actiial PTC expenditures tiuough die end of 2012. Just as BNSF is 

entitied to have its current maximum reasonable rates reflect PTC expenditures that have already 

been made, BNSF would be entitied to have maximum reasonable rates during any future 

prescription period reflect new PTC expenditures that had been made prior to that future 

prescription period. Use of the most recent available URCS to set the future prescribed rate will 

not adequately reflect those fiiture PTC expenditures. Therefore, a mechanism is needed to 

permit annual adjustment of tiie prescribed R/VC ratio so that it will reflect the actual PTC 

expenditures firom the most recent year. 

The proposed annual adjustment would be made in the same manner as the Historical 

PTC Adjustment described above for reflectmg 2010 and 2011 PTC costs. The rate prescription 

for 2013 would be based on 2011 URCS and actual PTC expenditures up through the end of 

-82-
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2012. Prescription for the remainder of the five-year prescription period, if still warranted, 

would follow the same pattem as set forth in the following table. 

Table 20 
Prescription Source Data Timeline Summary 

Prescription Year 
2011 
2012 
2013 
2014 
2015 

URCS Year 
2010 
2010 
2011 
2012 
2013 

Actual PTC 
Expenditures Through 

Year 
2010 
2011 
2012 
2013 
2014 

Two steps would be requured for each subsequent year. Using 2013 as an example, the 

first step is to covert PTC expenditures through 2012 to URCS-type variable costs foliowmg the 

first three steps of the PTC Adjustment described above. The second step, again to avoid any 

double count of PTC costs from prior years, is to quantify and deduct the PTC costs allocated to 

the issue traffic shipments by the standard 2011 URCS. The procedure for doing so is the fourth 

step for the PTC Adjustment described above. The PTC Adjustment is tiien calculated as the 

ratio of total variable costs include net PTC variable costs divided by URCS variable cost. ' ^ 

The PTC Adjustment Mechanism would only be required until such time as the Boaid 

modifies URCS so that PTC costs are appropriately assigned to TIH traffic. Once the Board 

modifies URCS, it is likely that the mechanism to adjust prescribed rates on an annual basis 

would no longer be necessary. 

'*' BNSF woricpaper "PTC 330 and 335_BNSF Openmg.xlsx" includes an illusttative calculation 
for 2012 PTC expenditures of $300 million, based on BNSF's stated capital spendmg plan. The 
2012 investments translate to an additional $0.73 per TIH loaded car-mile m variable costs, 
above the amounts accounted for by the Actual PTC adjustment that mcorporated spending 
through year-end 2011. 
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VI. CONCLUSION 

For the foregoing reasons, the Board should fmd that the issue traffic rates do not exceed 

maximum reasonable rates. 

Respectfidly submitted. 

^W^-J^ 
Richard E. Weicher Samuel M. Sipe, Jr. 
Jill K. Mulligan Antiiony J. LaRocca 
Adam Weiskittel Linda S. Stein 
BNSF RAILWAY COMPANY Frederick J. Home 
2500 Lou Menk Drive Kathryn J. Gainey 
Fort Worth, TX 76131 STEPTOE & JOHNSON LLP 
(817) 352-2353 1330 Connecticut Ave N.W. 

Washington, D.C. 20036 
(202) 429-3000 

Febmary 13,2012 ATTORNEYS FOR BNSF RAILWAY CO. 
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the Highly Confidential, Confidential and Public versions of Opening Evidence of BNSF 
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GKG Law, PC 
1054 31st Stieet NW, Suite 200 
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BEFORETHE 
SURFACE TRANSPORTATION BOARD 

CANEXUS CHEMICALS 
CANADA L.P. 

Complainant, 

V. 

BNSF RAILWAY COMPANY 

Defendant. 

STB Docket No. 42132 

VERIFIED STATEMENT OF 
DAVID L. GARIN 

My name is David L. Garin. I am Group Vice President, Marketing - Industrial Products 

of BNSF Railway Company ("BNSF"). I have been at BNSF and its predecessor since 1983 and 

have been in my current position since 1999. In addition to my current position, I have held a 

variety of leadership positions at BNSF in the areas of Audit, Corporate Accounting, Financial 

Reporting, and Stiategic Planning. 

In my cunent position. I am responsible for BNSF's sales, marketing, customer service 

and economic development for transportation of commodities in BNSF's Industrial Products 

("IP") group. The commodities covered by BNSF's hidustirial Products group range from 

chemicals and petroleum products to lumber, minerals, metals, food and beverage products, 

machinery and household goods. The products I am responsible for marketing include chlorine 

and odier Toxic by Inhalation Hazard ('TIH") as well as Poison by Inhalation Hazard ("PIH") 

materials. 
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1 am submitting this verified statement to explain to the Board why the IP group made a 

fimdamental change to our pricing of chlorine and odier TIH commodities effective March 16. 

2011. On June 15.2011,1 submitted a verified statement in another proceeding (Docket No. FD-

35524) filed by Canexus regarding the interchange location for certain long-haul interline 

movements of Canexus's chlorine traffic. In that June 2011 verified statement. I discussed some 

of BNSF's recent changes to BNSF's approach to pricing TIH/PIH commodities. 

The IP group markets the transportation of more dian 20 TIH products, including 

chlorine. Chlorine movements make-up approximately 50% of the volume of TIH traffic 

marketed by our group. My group is not responsible for the marketing of Anhydrous Ammonia, 

another TIH product. BNSF considers Anhydrous Ammonia, which is used as a fertilizer, to be 

an agricultural conmiodity rather than an Industrial Products commodity so transportation of 

Anhydrous Ammonia historically has been marketed by (and continues to be marketed by) 

BNSF's Agricultural Products group. 

My group made a comprehensive overhaul of our pricing of the tiransportation of chlorine 

and other TIH products that resulted in a substantial increase in the rates we assessed for such 

transportation, particularly for long-haul movements, effective March 16,2011. Several factors 

led our group to make this fundamental change to our pricing. Among other diings, it became 

apparent that we had been charging below market rates for the tiansportation of TIH materials, 

especially for long-haul movements. This became apparent in part from our receipt of shipper 

requests for transportation of TIH materials over very long, circuitous routes under our previous 

group-to-group pricing stmcture. For example, one BNSF chlorine rate was so below maiket 

that it resulted in chlorine shippers tendering tiaffic to BNSF even diough under that rate die 

chlorine shipments moved more than 1,500 miles in a highly circuitous routing that went through 

2-



Exhibit No. 1 
Page 3 o f5 

five High Threat Urban Areas ("HTUA") as defined by the Transportation Safety Administiation 

and even though the chlorine shippers had multiple other rail options under which the chlorine 

shipments would have moved a much shorter distance (between SOO and 1.000 miles) and ' 

through only two HTUAs. 

As I explained in my previous June 15.2011 verified statement in FD 35524. our pre-

March 2011 group-to-group pricing stmcture facilitated these inappropriate routings. Under 

group-to-group pricing. BNSF would provide service for any shipper to destinations or 

interchange locations within broad geographic regions, rather than to particular freight stations. 

The specific destination or interchange location widiin the area was not specified in the pricing 

authority. We realized that connecting carriers could take advantage of these group-to-group 

rates, which were not limited to particular stations or types of service, by arranging with a 

shipper to specify a group location as an interchange and obtaining the short haul on TIH 

movements. 

bl our March 2011 change to BNSF's pricing stmcture for TIH commodities, the IP 

group attempted to eliminate these requests for circuitous routing and to bring our below market 

rates into line with market rates. We did this by changing from die group-to-group pricing 

structure to a point-to-point pricing stiructure and by establishing generally higher rates for 

movements between specified freight stations. Since market indicators were that the longer-haul 

TIH movements had been priced farther below market than the short-haul movements, we 

adopted proportionally higher rate increases for long-haul chlorine and other TIH movements 

than for short-haul movements. 

We also decided that it was appropriate to increase our rates for tiansporting chlorine and 

other TIH materials due to the increasmg operational complexity and associated costs resulting 
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firom recent legislation and regulations that required special handling of TIH/PIH movements. 

Many of the new and burdensome operating requirements have a particularly large impact on 

long-haul movements. The new regulations included a mle providing that TIH commodities 

could only be interchanged at attended interchange locations where crews from both interline 

railroads are present, a recent regulation that set a 50 mph speed limit for loaded TIH cars, and 

routing protocols overseen by the Federal Railroad Administration and the Pipeline and 

Hazardous Materials Safety Administiation. 

Another factor underlying our increase in prices for transporting chlorine and other TIH 

materials in March 2011 was our realization that a high percentage of the cost of BNSF's very 

expensive liability insurance was attributable to BNSF's handling of dangerous TIH movements 

even though such movements constitute only a very small percentage of our overall tiaffic. As a 

general matter, our liability exposure increases with length of haul, thus justifying a somewhat 

larger increase in rates for long-haul movements. There is no Price Anderson type protection 

covering the tiansportation of TIH commodities. 

I am aware of some shippers' claims that railroads are increasing rates on TIH 

commodities in an effort to discourage shippers from seeking to transport those commodities. 

BNSF's price change on chlorine and other TIH traffic in March 2011 was not intended to 

"demarket" this tiaffic. Radier we increased our rates for these TIH products for die business 

reasons specified above. The fact that considerable TIH tiaffic has continued to move on BNSF 

after the March 2011 price increase indicates that our March 2011 tariff adjustments did not 

foreclose the movement ofthis traffic. 
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VERinCATION 

I, David L. Garin, declare under penalty of perjury, that the foregoing statement is tme 

and conect and that I am qualified and authorized to file this statement. 

<5^/^^ 
Executed: December 14.2011 David L. Garin 
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PUBLIC VERSION 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

CANEXUS CHEMICALS 
CANADA L.P. 

Complainant, 

V. 

BNSF RAILWAY COMPANY 

Defendant 

STB Docket No. 42132 

VERIFIED STATEMENT OF BENTON V. FISHER 

I. INTRODUCTION 

My name is Benton V. Fisher. I am Senior Managing Director of FTI Consulting, an 

economic consulting firm, and my office is located at 1101 K Street. N.W.. Washington. DC 

2000S. A statement describing my background, experience, and qualifications is attached hereto 

as Exhibit BVF-1. I have spent more dian 20 years involved in various aspects of transportation 

consulting, including economic studies of costs and revenues, traffic and operating analyses, and 

work with costing and financial reporting systems. Much of my work for the railroad industry 

has required a detailed understanding of the costing approaches and models that are used to 

evaluate operations and the reasonableness of rates in matters before the Surface Transportation 

Board ("STB"). I have testified numerous times at the STB regarding rates and URCS costs 

(Uniform Railroad Costing System, the STB's general puipose costing system) for individual 

I 
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movements, uraffic groups, and entire networks, including challenges to chlorine rates evaluated 

using the standards adopted by the STB in Simplified Standards for Rail Rate Cases} I have 

extensive experience with the URCS costing methodologies and formulae, as well as with 

detailed railroad traffic data. 

I have been retained by BNSF Railway ("BNSF') to submit diis Verified Statement 

("VS") to support BNSF's Motion to Permit Consideration of 2011 TIH Movements from BNSF 

Traffic Data in Selecting Comparison Group in STB Docket No. 42132. This dispute relates to a 

complaint that Canexus Chemicals Canada ("Canexus") filed November 14.2011 ("Nov. 2011 

Con^>laint") regarding die reasonableness of rates that BNSF charges for transportation of 

chlorine from North Vancouver, British Columbia, Canada to two destinations, Glendale, 

Arizona and Albuquerque, New Mexico. In its complaint, Canexus requests that the rates be 

evaluated under the 'Three-Benchmark approach'' set forth in Simplified Standards. Under that 

approach, the parties usually look first to the defendant's historical Carload Waybill Samples 

("CWS") to identify a group of comparable movements fbr which the RA^CCOMP benchmark^ is 

to be determined. 

In this Verified Statement, I show how few long-haul^ chlorine movements appear in the 

BNSF Carioad Waybill Samples released to the paities in this case. I also show that the current 

(i.e., post March IS, 2011) RA^C ratios for BNSF's long-haul chlorine shipments are 

considerably higher dian diose reflected in die BNSF 2006-2009 Carload Waybill Samples. 

' STB Ex Parte No. 646 (Sub-No. I), served Septembers, 2007 CSimpUfied Standards"). 
' The RA'CcoMP represents die average revenue-to-variable-cost ("R/VC) ratio fbr the movements in die 
comparison group. 
' As BNSF identified in Exhibit 1 to its Inidal Disclosures filed December S, 2011, die average loaded 
length of haul for each of die issue-traffic movements is more than { ) miles. 

2 
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IL THERE ARE VERY FEW RECORDS FOR LONG-HAUL TIH SHIPMENTS IN 
BNSF^a 2006-2009 CARLOAD WAYBILL SAMPLES 

A. Each Issne-Trafflc Movement is More Than { } Miles 

In preparing its Answer, BNSF detennined from its traffic files the actual distances that 

loaded chlorine shipments traveled from North Vancouver to each of Glendale and Albuquerque. 

For shipments from March 16,2011 through September 30,2011, the issue-traffic movements 

averaged { } miles to Glendale and { } miles to Albuquerque.'* These shipments are 

considerably longer than the issue-traffic movements of chlorine from past Three-Benchmark 

cases. The Canexus issue movements are two-to-fbur times as long as the three CSXT lanes in 

the Three-Benchmark chlorine rate case brought by DuPont, which ranged ftom S88 to 881 

miles.^ And the Canexus issue movements are one and one-half times to twice as long as the two 

UP lanes in the Three-Benchmark chlorine rate case brought by U.S. Magnesium, which were 

1.250 and 1,290 miles.^ 

B. Long-Haul TIH Movements in the Carload Waybill Sample 

In prior Three-Benchmark cases, the STB adopted comparison groups that were limited 

to movements that had lengths of haul considered to be comparable to the length of haul of die 

issue traffic. To incoiporate length of haul as a comparability factor, the movements in the 

comparison group were limited to those that had distances within a specified number of miles of 

each of die issue-traffic movements. In DuPont, the STB adopted separate comparison groups 

* In its Initial Disclosure, Canexus identified as the source of its distances the PC*Rail program. The STB 
has previously adopted mileages that reflect routes that were actually used by the issue traffic in favor of 
presumed routings. See, e.g., E.I. DuPont de Nemours v. CSX Transportation, STB Docket No. 42100, 
served June 30,2008 ("DuPonH, slip op. at 18, fn 53. 
^ DuPont, slip op. at 1. 
' U.S. Magnesium v. Union Pacific Railroad, STB Docicet No. 42114, served January 28,2010 ("£/.5. 
Magnesium"), slip op. at 3. 

3 
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for each challenged rate that included shipments diat were widiin ISO miles ofthe average length 

of haul for each of the issue-traffic movements.^ In U.S. Magnesium, the STB adopted 

comparison groups that included shipments that were within 200 miles of the length of haul for 

each of the issue-traffic movements.^ 

I identified die number of chlorine movements in die BNSF 2006-2009 Carioad Waybill 

Samples released to the paities in this case that were widiin SOO miles' of the average length of 

haul for each issue-traffic movement, which is more than twice as broad as the mileage ranges 

that have been adopted previously in Three-Benchmark cases involving chlorine. In the 2009 

CWS, there were { } local chlorine shipments that were within SOO miles of the average length 

of haul of the issue-traffic movements to Glendale, and only { ] for local chlorine 

shipments within SOO miles ofthe average length of haul to Albuquerque.'° 

In addition to identifying local shipments for which BNSF originates and terminates the 

traffic - as it does for the issue-traffic movements - the CWS also includes Rule 11 shipments 

where BNSF bills the customer for a portion of an interline movement, which can be identified 

by die "Rebill Code" field in die CWS." In the 2009 CWS. diere were { } Rule 11 chlorine 

shipments within SOO miles of the Glendale length of haul, and ordy [ ] for Rule 11 

chlorine shipments within SOO miles ofthe Albuquerque length of haul. 

^ DuPont, slip op. at 8. fh 25. 
^ U.S. Magnesium, slip op. at 6. 
' As indicated, this particular distance is selected for the purpose of identifying the low number of records 
for long-haul chlorine movements in the CWS. It would be pre-mature to suggest diat it reflects the 
distance BNSF would propose for determining die appropriate comparison groups. 
'° To identify die potential universe of records that could be included in the comparison group - before 
other criteria are applied - 1 include only CWS records that have an R/VC ratio greater than 180%. and 
excluded any CWS records for the issue-uaffic movements. 
' ' I include in the CWS record counts only the rebill shipments for which the CWS reports BNSF's 
revenues, and not standard interline movements that are billed joindy for which the CWS { 

} . 
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Table 1 below summarizes the number of chlorine shipments fiom the CWS within SOO 

miles of the average length of haul for each issue-traffic movement, separately for 2009 and for 

all four years of CWS records that were released to the parties in this case. As many of the CWS 

long-haul chlorine shipments are within 500 miles of both destinations. Table 1 also includes die 

overall total. i.e., all shipments within 500 miles of either destination. 

Table 1: 
BNSF CWS Records for Chlorine Shipments 

within SOO Miies of the Average Length of Haul 
for Eadi Issue Destination, and Combined; 

RA^C > 180%. Excluding Issue Traffic 

CWS 
Source 

2009 

2006-2009 

Glendale 
±500 Miles 

Local 

1 

{ 

Rebill 

Albuquerque 
-i-SOO Miles 

Local Rebill 

Combined. 
{ } Miles 
Local Rebill 

1 

1 

Complainants in recent Three-Benchmark cases have argued that shipments of other 

commodities should be included in the comparison groups used to evaluate and set chlorine 

rates. I will not address here the issue of whether such non-chlorine shipments should be 

considered comparable. For purposes of BNSF's motion. I identified the corresponding number 

of CWS records for other toxic-by-inhalation ("TIH") commodities of distances within SOO miles 

of the average length of haul for each issue-traffic destination in Table 2 below.'^ 

'^{ 
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Table 2: 
BNSF CWS Records for Non-Chlorine TIH Shipments 

witliin 500 Miles of the Average Lengtii of Haul 
for Each Issue Destination, and Combined; RA^C > 180% 

CWS 
Source 
2009 

2006-2009 

Glendale 
±500 Miles 

Local 

f 
( 

Rebill 

Albuquerque 
±500 Miles 

Local Rebill 

Combined, 
{ } Miles 
Local Rebill 

} 

J 

HI. BNSF's CURRENT RA^C RATIOS FOR LONG-HAUL CHLORINE SHIPMENTS 
ARE SIGNFICANTLY HIGHER THAN THOSE FOR SUCH MOVEMENTS 
INCLUDED IN THE 2006-2009 CARLOAD WAYBILL SAMPLES 

A BNSF*s Current RA^C Ratios for Long-Haul Chlorine Movements Exceed 
( } 

In its complaint. Canexus claimed that "Effective March 16.2011. BNSF substantially 

increased its common carrier tariff rates for shipments of chlorine to Glendale. Albuquerque, and 

odier destinations in BNSF Price Audiority 90096."'^ Based on records from BNSF's traffic 

files for TIH shipments from March 16-September 30. 2011.1 determined which chlorine 

shipments had a loaded length of haul within 500 miles of either of the issue-traffic movements, 

i.e., reported loaded distances between { } miles, and detennined the other 

movements inputs that are necessaiy to calculate URCS variable costs for each shipment (e.g., 

cat type, lading weight). I dien calculated the URCS costs for each of these shipments based on 

die BNSF 2010 URCS unit cost files recentiy released by die STB. '* I followed standaid 

indexing procedures to bring the base-year 2010 results to the appropriate quarter in 2011, and 

calciUated the R/VC ratio for each shipment. Based on this analysis, I determined that from 

March 16,2011 through September 30,2011, dieie were { } BNSF local chlorine carloads 

'-'' Nov. 2011 Complaint at 5. 
'̂ http://www.stb.dot.pov/stb/industrv/un:s.htnil 

http://www.stb.dot.pov/stb/industrv/un:s.htnil
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diat moved at R/VC ratios greater than 180%, and they had an average R/VC ratio of { }. I 

also determined that there were { } interline^^ chlorine carloads for which the R/VC ratio for 

the BNSF portion was greater than 180%, and they had an average R/VC ratio of { |. Table 

3 below presents the post-March 15,2011 total carloads and average R/VC ratios separately for 

chlorine shipments with lengths of haul within 500 miles of each destination, and also the overall 

results fen: all shipments within SOO miles of either destination. 

Table 3: 
Total Carloads and Average R/VC Ratios for 

BNSF Post-March 15,2011 Chlorine Shipments 
within SOO Miles ofthe Average Length of Haul 

for Each Issue Destination, and Combined; 
R/VC > 180%, Exdudhig Issue Traffic 

CWS 
Source 
Total 

Carloads 
Average 

R/VC 

Glendale 
±500 Miles 

Local 

{ 

{ 

Interiine 

Albuquerque 
±500 Miles 

Local Interiine 

Combined, 
{ } Miles 
Local Interline 

} 

) 

B. BNSF's R/VC Ratios for Long-Haul Chlorine Movements from Historical 
Carload Waybill Samples are Less Than { } 

I also determined the average R/VC ratios for the CWS chlorine shipments with distances 

within 500 miles of the issue-traffic movements, and present the results for the corresponding 

destinations and CWS periods, separately for local and rebilled shipments, corresponding to the 

CWS record counts summarized in Table 1 above. 

'̂  { } the recoids from BNSF's traffic files identified BNSF's 
share ofthe revenues for all interline movements, not just Rule 11 shipments, which permitted the 
calculation of an R/VC ratio for only BNSFs portion of the through movement. { 

} 
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Table 4: 
Average R/VC Ratios for 

BNSF CWS Records for Chlorine Shipments 
within SOO Miles of the Average Length of Hani 

for Each Issue Destination, and Combined; 
R/VC > 180%, Excluding Issue Traffic 

CWS 
Source 

2009 

2006-2009 

Glendale 
±500 Miles 

Local 

1 

{ 

Rebill 

Albuquerque 
±500 Miles 

Local Rebill 

Combined, 
{ } Miles 
Local Rebill 

1 
} 
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I declare under penalty of perjuiy that the foregoing is true and conect Further, I certify 

diat I am qualified and authorized to file this Verified Statement 

E,«u«dcnD.c«„t.rW.20n iS^Tfknr, I T ^ Q ^ ^ ^ 
Benton V. Fisher 
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r n Consulting 

1101 K Street. NW 

Suite B-100 

Washington. OC 20005 

Tel: (202)312-9100 

Fax: (202) 312-9101 

Education 
8.3. in Engineering and 
mianagement Systams, 
Princeton Unlversay 

Benton V. Fisher is a Senior {Managing Director of FTI's Economic Consuiting group, located in 
Washington, D.C. Mr. Fisher has more than 20 years of experience in providing financial, 
economic and analytical consulting services to corporate clients dealing with transportation, 
teiecommunicatlons, and postal subjects. 

North America's largest railroads have retained FTI both to assist them in maldng strategic and 
tactical decisions and to provide expert testimony in litigation. FTI's ability to present a thorough 
understanding of myriad competitive and regulatory factors has given its clients the necessary 
tods to implement and advance their business. iMr. Fisher has woriced extensively to develop 
these clients' applications for mergers and acquisitions and expert testimony Justifying the 
reasonableness of their rates before the Surface Transportation Board, in additian to analyzing 
extensive financial and operating data, Mr. Fisher has wort(ed dosely with people within many 
departments at the railroad as well as outside counsel to ensure that the railroads' presentations 
are accurate and defensible. Additionally, Mr. Fisher reviews the expert testimony of the railroads' 
opponents in these proceedings, and advises counsel on the necessary course of action to 
respond. 

AT&T and MCI retained FTI to advance its efforts to implement the Telecommunications Ad of 
1996 in local exchange marlcets. Mr. Fisher was primarily responsible tbr reviewing the incumbent 
local exchange carriera' (ILEC) cost studies, which significantly impacted the ability of FTI's dients 
to access local markets. Mr. Fisher analyzed the sensitivity of muitipie economic components and 
incorporated this infbrmation into various models tieing relied upon by the parties and regulators to 
determine the pridng of services. Mr. Fisher was aiso responsible fbr preparing testimony that 
critiqued alternative presentations. 

Mr. Fisher assisted in reviewing the U.S. Postal Sen/ice's evidence and preparing expert testimony 
on behalf of interveners in Postal Rate and Fee Changes cases, i-le has aiso been retained by a 
large international consuiting finn to provide statistical and econometric support in their preparation 
of a long-range Implementation pian for improving teiecommunicatlons infrastmcture in a European 
country. 

Mr. Fisher has sponsored expert testimony in rate reasonableness proceedings before the Surface 
Transportation Board and in contract disputes In Federal Court and arbitration proceedings. 

Mr. Fisher holds a B.S. in Engineering and Management Systems from Princeton University. 

F T I 
C O N S U L T I N Q 

CRITICAL THINKING 
AT THE CRITICAL TIMF 
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TESTIMONY 

Surface Transoortatkin Boanl 

January 15.1999 

March 31.1999 

April 30,1999 

Juiy 15,1999 

August 30,1999 

Docket No. 42022 FMC Corporation and FMC Wyoming Corporation v. 
Union Pacific Railroad Company, Opening Verified Statement of Christopher 
D. Kent and Benton V. Fisher 

Docket No. 42022 FMC Corporation and FMC Wyoming Corporation v. 
Union Pacific Raiiroad Company, Reply Verified Statement of Christopher D. 
Kent and Benton V. Fisher 

Docket No. 42022 FMC Corporation and FMC Wyoming Corporation v. 
Unton Paciflc Railroad Company, Rebuttal Verified Statement of Christopher 
D. Kent and Benton V. Rsher 

Docket No. 42038 Minnesota Power, Inc. v. Duluth, Missabe and iron Range 
Railway Company, Opening Verified Statement of Christopher 0. Kent and 
Benton V. Fisher 

Docket No. 42038 Minnesota Power, Inc. v. Duluth, Missabe and Iron Range 
Railway Company, Reply Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

September 28,1999 Docket No. 42038 Minnesota Power, Inc. v. Duluth, Missabe and iron Range 
Railway Company, Rebuttal Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

June 15.2000 

August 14,2000 

Docket No. 42051 Wisconsin Power and Ught Company v. Union Pacific 
Raiiroad Company, Opening Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

Docket No. 42051 Wisconsin Power and Light Company v. Union Pacific 
Raiiroad Company. Reply Verified Statement of Christopher 0. Kent and 
Benton V. Fisher 

September 28,2000 Docket No. 42051 Wisconsin Power and Light Company v. Unton Pacific 
Railroad Company, Rebuttal Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

December 14,2000 Docket No. 42054 PPL Montana. LLC v. The Burilngton Northern Santa Fe 
Railway Company, Opening Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

March 13,2001 Oocket No. 42054 PPL Montana. LLC v. The Buriington Northem Santa Fe 
Railway Company, Reply Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

May 7, 2001 Oocket No. 42054 PPL Montana, LLC v. The Burilngton Northern Santa Fe 
Railway Company, Rebuttal Verified Statement of Christopher D. Kent and 
Benton V. Fisher 

F T I 
CONSULTING fticonsulting com 
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October 15,2001 

January 15,2002 

Febmary 25,2002 

May 24,2002 

June 10.2002 

Juiy 19.2002 

September 30.2002 

October 4.2002 

October 11.2002 

November 1,2002 

November 19.2002 

November 27.2002 

January 10,2003 

February 7.2003 

Docket No. 42056 Texas Municipal Power Agency v. The Buriington 
Northem Santa Fe Railway Company. Opening Verified Statement of 
Benton V. Fisher 

Docket No. 42056 Texas Munidpal Power Agency v. The Buriington 
Northem Santa Fe Railway Company. Reply Verified Statement of Benton 
V. Fisher 

Docket No. 42056 Texas Municipal Power Agency v. The Burilngton 
Northem Santa Fe Railway Company, Rebuttal Verified Statement of 
Benton V. Fisher 

Docket Np. 42069 Duke Energy Corporation v. Norfolk Southem Railway 
Company, Opening Evidence and Argument of Norfolk Southem Railway 
Company 

Docket No. 42072 Carolina Power & Light Company v. Norfolk Southem 
Railway Company, Opening Evklence and Argument of Norfolk Southem 
Railway Company 

Northem States Power Company Minnesota v. Union Padfic Railroad 
Company. Union Pacific's Opening Evidence 

Docket No. 42069 Duke Energy CorporaUon v. Norfolk Southern Railway 
Company, Reply Evidence and Argument of Norfolk Southem Railway 
Company 

Northem States Power Company Minnesota v. Union Paciflc Railroad 
Company, Union Pacific's Reply Evidence 

Docket No. 42072 Carolina Power & Ught Company v. Norfolk Southem 
Railway Company, Reply Evklence and Argument of Norfolk Southem 
IRailway Company 

Northem States Power Company Minnesota v. Union Pacific Railroad 
Company, Union Pacific's Rebuttal Evidence 

Docket No. 42069 Duke Energy Corporation v. Norfolk Southem Railway 
Company, Rebuttal Evidence and Argument of Norfolk Southem Railway 
Company 

Docket No. 42072 Carolina Power & Light Company v. Norfolk Southem 
Railway Company, Rebuttal Evidence and Argument of Norfolk Southem 
Railway Company 

Docket No. 42057 Public Service Company of Colorado D/B/A Xcel Energy 
V. The Buriington Northem and Santa Fe Railway Company. Opening 
Evidence and Argument of The Burtington Northem and Santa Fe Railway 
Company 

Docket No. 42058 Arizona Electric Power Cooperative, Inc. v. The 
Buriington Northem and Santa Fe Railway Company and Union Pacific 
Railroad, Opening Evidence of The Buriington Northern and Santa Fe 
Railway Company and Union Padfic IRailroad 

F T I 
CONSULTING fticonsulting.com 
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April 4. 2003 

May 19.2003 

May 27,2003 

May 27, 2003 

June 13,2003 

July 3, 2003 

October 8,2003 

October 24.2003 

October 31.2003 

November 24,2003 

December 2.2003 

January 26, 2004 

Docket No. 42057 Public Sen^toe Company of Colorado D/B/A Xcel Energy 
v. The Burilnglon Northern and Santa Fe Railway Company, Reply Evidence 
and Argument of The Buriington Northem and Santa Fe Railway Company 

Oocket No. 42057 Public Service Company of Colorado D/B/A Xcel Energy 
V. The Buriington Northem and Santa Fe Railway Company, Rebuttal 
Evidence and Argument of The Buriington Norttiem and Santa Fe Railway 
Company 

Docket No. 42058 Arizona Electric Power Cooperative, Inc. v. The 
Burilngton Northem and Santa Fe Railway Company and Unton Padfic 
Railroad, Joint Variable Cost Reply Evklence of The Burilngton Northem 
and Santa Fe Railway Company and Union Pacific Railroad 

Docket No. 42058 Arizona Electric Power Cooperative, inc. v. The 
Buriington Northem and Santa Fe Railway Company and Union Pacific 
Raiiroad, Reply Evidence of The Buriington Northem and Santa Fe Railway 
Company 

Docket No. 42071 Otter Tail Power Company v. The Burilngton Northem 
and Santa Fe Railway Company. Opening Evklence of The Buriington 
Northern and Santa Fe Railway Company 

Docket No. 42058 Arizona Electric Power Cooperative, inc. v. The 
Burilngton Northem and Santa Fe Railway Company and Union Padfic 
Railroad, Joint Variable Cost Rebuttal Evidence of The Burilngton Northem 
and Santa Fe Railway Company and Union Pacific Railroad 

Docket No. 42071 Otter Tail Power Company v. The Buriington Northem 
and Santa Fe Railway Company, Reply Evidence of The Buriington 
Northem and Santa Fe Railway Company 

Docket No. 42069 Duke Energy Corporation v. Norfolk Southem Railway 
Company Supplemental Evidence of Norfolk Southem Railway Company 

STB Docket No. 42069 Duke Energy Corporation v. Norfolk Southem 
Railway Company. Reply of Norfolk Southem Railway Company to Duke 
Energy Company's Supplemental Evidence 

STB Docket No. 42072 Carolina Power & Ught Company v. Norfolk 
Southem Railway Company, Supplemental EvkJence of Norfolk Southem 
Railway Company 

STB Docket No. 42072 Carolina Power & Ught Company v. Norfolk 
Southem Railway Company, Reply of Norfolk Southem Railway Company to 
Carolina Power & Light Compan/s Supplemental Evklence 

STB Docket No. 42058 Arizona Electric Power Cooperative, inc. v. The 
Buriington Northem and Santa Fe Railway Company and Union Padfic 
Railroad Company, Joint Supplemental Reply Evidence and Argument of 
The Buriington Northem and Santa Fe Railway Company and Union Padfic 
Railroad Company 

F T I 
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March 1,2004 STB Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. The 
Burilngton Northem and Santa Fe Railway Company. Opening Evidence 
and Argument of The Buriington Northem and Santa Fe Railway Company 

March 22.2004 STB Docket No. 42071 Otter Tail Power Company v. The Buriington 
Northem and Santa Fe Railway Company. Supplemental Reply Evklence of 
The Buriington Northem and Santa Fe Railway Company 

April 29, 2004 STB Oocket No. 42071 Otter Tall Power Company v. The Buriington 
Northem and Santa Fe Railway Company. Rebuttal Evidence of The 
Burtington Northem and Santa Fe Railway Company 

May 24,2004 STB Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. The 
Burilnglon Northem and Santa Fe Railway Company, Reply Evklence of 
The Buriington Northem and Santa Fe Railway Company 

March 1.2005 Docket No. 42071 Otter Tail Power Company v. BNSF Railway Company, 
Supplemental Evidence of BNSF Railway Company 

April 4, 2005 Docket No. 42071 Otter Tall Power Company v BNSF Railway Company, 
Reply of BNSF Railway Company to Supplemental Evidence 

April 19.2005 Docket No. 42088 Westem Fuels Association, Inc. and Basin Electric Power 
Cooperative, inc. v. BNSF Railway Company, Opening Evidence of BNSF 
Railway Company 

Juiy 20,2005 Oocket No. 42088 Westem Fuels Association. Inc. and Basin Electric Power 
Cooperative. Inc. v. BNSF Railway Company, Reply Evidence of BNSF 
•Railway Company 

July 27,2004 STB Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. The 
Burlington htorthem and Sante Fe Railway Company, Rebuttel Evidence of 
The Burilngton Northem and Sante Fe Railway Company 

September 30, 2005 Docket No. 42088 Westem Fuels Association, inc. and Basin Electric Power 
Cooperative, Inc. v. BNSF Railway Company, Rebuttel Evidence of BNSF 
Railway Company 

October 20,2005 

June 15,2006 

June 15,2006 

March 19,2007 

Docket No. 42088 Western Fuels Assodation, Inc and Basin Electric Power 
Cooperative. Inc. v. BNSF Railway Company, Sunebuttel Evidence of BNSF 
Railway Company 

Docket No. 42088 Westem Fuels Association, Inc. and Basin Electric Power 
Cooperative. Inc. v. BNSF Railway Company, Reply Supplementei Evidence 
of BNSF Railway Company 

Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. BNSF Railway 
Company, Reply Supptementel Evidence of BNSF Railway Company 

Docket No. 41191 (Sub-No. 1) AEP Texas Norih Company v. BNSF Railway 
Company, Reply Third Supplemental Evidence of BNSF Railway Company 
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March 26, 2007 

July 30.2007 

August 20,2007 

February 4,2008 

Febmary 4, 2008 

Febmary 4.2008 

March S, 2008 

March 5,2008 

March 5.2008 

April 4. 2008 

April 4, 2008 

April 4,2008 

July 14,2008 

August 8,2008 

September 5,2008 

October 17.2008 

August 24,2009 

Docket No. 42088 Westem Fuels Association, Inc. and Basin Electric Power 
Cooperative, Inc. v. BNSF Railway Company. Reply Second Supplementei 
Evidence of BNSF Railway Company 

Docket No. 42095 Kansas City Power & Ught v. Union Padfic Raiiroad 
Company, Union Padfic's Opening Evklence 

Docket No. 42095 Kansas CKy Power & Ught v. Union Padfic Railroad 
Company, Unton Padfic's Reply Evidence 

Docket No. 42099 E.I. DuPont De Nemoura and Company v. CSX 
Transportetion, Inc.. Opening Evidence of CSXT 

Docket No. 42100 E.I. DuPont De Nemours and Company v. CSX 
Transportation. Inc., Opening Evidence of CSXT 

Docket No. 42101 E.I. DuPont De Nemours and Company v. CSX 
Transportation, Inc.. Opening Evidence of CSXT 

Docket No. 42099 E.I. DuPont De Nemours and Company v. CSX 
Transportetion, Inc., Reply Evidence of CSXT 

Docket No. 42100 E.I. DuPont De Nemoure and Company v. CSX 
Transportation, inc.. Reply Evidence of CSXT 

Docket No. 42101 E.I. DuPont De Nemoura and Company v. CSX 
Transportetion. Inc.. Reply Evidence of CSXT 

Docket No. 42099 E.i. DuPont De Nemours and Company v. CSX 
Transporiatlon, Inc., Rebuttal Evidence of CSXT 

Docket No. 42100 E.i. DuPont De Nemoura and Company v. CSX 
Transportetion, Inc., Rebuttel Evidence of CSXT 

Docket No. 42101 E.I. DuPont De Nemoura and Company v. CSX 
Transportetion, Inc., Rebuttel Evidence of CSXT 

Docket No. 42088 Westem Fuels Association, Inc. and Basin Electric Power 
Cooperative, Inc. v. BNSF Railway Company, Third Supplemental Reply 
Evidence of BNSF Railway Company 

Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. BNSF Railway 
Company, Fourth Supptementel Evidence of BNSF Railway Company 

Docket No. 41191 (Sub-No. 1) AEP Texas North Company v. BNSF Railway 
Company, Four;lh Supplementei Reply Evidence of BNSF Railway Company 

Docket No. 42110 Seminole Electric Cooperative. Inc. v. CSX 
Transportetion, inc., CSX Transportation. Inc's Reply to Petition for 
Injunctive Relief. Verified Stetement of Benton V. Fisher 

Docket No. 42114 US Magnesium, L L C . v. Union Pacific Raiiroad 
Company, Opening Evidence of Union Pacific Railroad Company 
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September 22.2009 Docket No. 42114 US Magneshjm. L.L.C. v. Union Paciflc Railroad 
Company, Reply Evidence of Union Padfic Railroad Company 

October 22.2009 

January 19,2010 

May 7. 2010 

October 1,2010 

November 22.2010 

January 6,2011 

Juiy 5.2011 

August 1.2011 

August 5.2011 

August 15.2011 

October 24,2011 

October 28,2011 

Docket No. 42114 US Magnesium, L.L.C. v. Unton Padflc Railroad 
Company, Rebuttel Evidence of Unton Padfic Railroad Company 

Docket No. 42110 Seminole Electric Cooperative, Inc. v. CSX 
Transportetion, Inc., Reply Evidence of CSX Transportation, Inc. 

Docket No. 42113 Arizona Electric Power Cooperative, Inc. v. BNSF Railway 
Company and Union Paciflc Railroad Company. Joint Reply Evidence of 
BNSF Railway Company and Unton Pacific Railroad Company 

Docket No. 42121 Totel Petrochemicals USA, Inc. v. CSX Transportetion, 
inc., Motion for Expedited Determination of Jurisdiction Over Chaitenged 
Rates. Verified Statement of Benton V. Fisher 

Docket No. 42088 Westem Fuels Association, inc. and Basin Bectric Power 
Cooperative, Inc. v. BNSF Railway Company. Commente of BNSF Railway 
Company on Remand. Jdnt Verified Stetement of Michael R. Baranowski 
and Benton V. Fisher 

Docket No. 42056 Texas Munteipal Power Agency v. BNSF Railway 
Company, BNSF Reply to TMPA Petition for Enforcenient of Decision, Joint 
Verified Stetement of Michael R. Baranowski and Be'nton V. Fisher 

Docket No. 42123 M&G Polymera USA, LLC v. CSX Transportatton, Inc., 
Reply Market Dominance Evidence of CSX Transportetion, Inc. 

Dockat No. 42125 E.I. DuPont De Nemoure and Company v. Norfolk 
Southem Railway Company. Norfolk Southem Railway's Reply to Second 
Motion to Compel, Joint Verified Stetement of Benton V. Fisher and Mtohael 
Matelis 

Docket No. 42121 Total Petrochemicals USA, Inc. v. CSX Transportation, 
inc.. Reply Mari<et Dominance Evidence of CSX Transportatton. Ina 

Docket No. 42124 State of Montana v. BNSF Railway Company, BNSF 
Railway Company's Reply Evidence and Argument, Verified Stetement of 
Benton V. Rsher 

Docket No. 42120 Cargill, inc. v. BNSF Railway Company, BNSF Railway 
Compan/s Reply Evidence and Argument. Verified Stetement of Benton V. 
Fisher 

Docket No. FD 35506 Westem Coal Traffic League - Petition for Dedaratory 
Order. Opening Evidence of BNSF Railway Company, Joint Verified 
Statement of Mtohael R. Baranowski and Benton V. Fisher 

November 10,2011 Docket No. 42127 IntemKiunteln Power Agency v. Union Padfic Railroad 
Company, Reply Evktenee of Union Padfic Railroad Company 
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U.S. District Court Ibr the Eastam IXstHet of North Camlina 

March 17,2008 avH Actton No. 4:05-CV-55-D. PCS Phosphate Company v. NoriOlk 
Southem Corporation and Norfolk Southem Railway Company, Report by 
Benton V. Rsher 

U.S. District Court tor the Eastern DIslrfet of Califomia 

January 18,2010 E.D. Cai. Case No. 08-CV-108&-AWI. BNSF Railway Company v. San 
Joaquin Valley Railroad Co., et al. 

Arfrffaaffana and MedJatkms 

July 10.2009 JAMS Ref. # 1220039135; in ttie Matter of ttw AriMration Between Pacer 
Intemational, Inc.. d/b/a/ Pacer Stecktrain (f/k/a/APL Land Transport 
Sen/ices, inc.), American President Unes, Ltd. And APL Co. Pto. Ltd. And 
Union Pacific Railroad Company; Rebuttal Expert Report of Benton V. Fisher 
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WITNESS OUALIFICATIONS 

Benton V. Fisher is a Senior Managing Director at FTI Consulting, Inc., an economic and 

financial consulting firm with ofHces located at UOI K Street, NW, Washington, D.C, 20(X)S. 

Mr. Fisher has been involved in various aspects of transportation consulting, including economic 

studies involving costs and revenues, traffic and operating analyses, and work with performance 

measures and financial reporting systems. 

Mr. Fisher holds a Bachelor of Science in Engineering from Princeton University. In 

1990, he served as the Deputy Controller for the Bill Bradley for the U.S. Senate Campaign. In 

1991, he joined Klick, Kent & Allen, Inc., which was acquired by FTI Consulting in 1998. 

While with the firm, Mr. Fisher has perfonned numerous analyses for and assisted in the 

preparation of expert testimony related to merger applications, rate reasonableness proceedings, 

contract disputes, and other regulatory costing issues before the Interstate Commerce Committee, 

Surface Transportation Board, Federal Energy Regulatory Commission, Postal Rate 

Commission, federal courts, and state utility commissions. 

Mr. Fisher is sponsoring evidence relating to Phase III URCS costs for the issue trafHc 

movements, the identification of the preferred and altemative comparison groups, the calculation 

of the presumed maximmn lawfid rate for each comparison group, the calculation of the Other 

Relevant Factors, including the Current Rate Adjustment, the Historical PTC Adjustment, the 

Liability Risk Adjustment, and the Future PTC Adjustment. A copy of Mr. Fisher's verification 

is attached hereto. 
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Benton V. Fisher declares under penalty of peijury that he has read the Opening Evidence 

that he has sponsored, as described in the foregoing Statement of Qualifications, and that the 

contents thereof are true and correct to the best of his knowledge and belief. 

Executed on Ftebniary/22.2012 ^f imS>J l/l ^T^o/d^ 
Benton V. Fisher ' 


